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THE PROCURATORS' BILL. 



Our readers are aware that this Bill has now be- 
come the law of the land, having passed the House 
of Lords with little or no amendment as passed bj 
the Commons. 

On comparing the Bill as ordered to be printed 
by the House of Commons on 18th May with that 
ordered to be printed on the 13th June, we find 
that the title of the Bill has been altered. In the 
former edition of the Bill its title was, " To amend 
the Laws relating to Procurators and to Convey- 
ancers and Law Agents in Scotland :" in the second 
it is, " An Act to amend the Laws relating to Pro- 
curators in Scotland;" so that Conveyancers and 
Law Agents have now been struck out of the Bill, 
and any rights and privileges which they formerly 
possessed are reserved entire. 

The second Clause of the latter shape of the Bill 
was also altered, and the word Procurator is now 
the only title prohibited to be assumed by any per- 
son not admitted in terms of the BilL 

Our readers may remember that we took excep- 
tion to the word usage, as applied to any chartered 
body in explaining their powers and privileges under 
their charter, as that word seemed to uu to involve 
a covert extension of the charters then existing; 
And whether in consequence of our remarks, we will 
not say, but certainly subsequent to our remarks, 
the word objected to was struck out of some editions 
of tibe Bill, and we had hoped that the reasons we 
had given might have induced the parties interested 
not again to introduce it into the BilL But on 
perusing both the editions of the BUI we have re- 
ferred to, we find that our objections have not been 
attended to. The twelfth Section of the Bills quoted 
treats of the mode of admission, and the last Clause 
is in the following terms : — *' Provided that where 
the mode of admitting Procurators in any county is 
regulated by Royal charter, conferring exclusive 
privileges on any Faculty or Society of Procurators 
practising in such county, or hy any usage following 
thereoTiy such mode of admission shall not be altered 
by anything in this Act contained without the ex- 
press consent of such Faculty or Society." Now, 
we beg to repeat that under the phrase which we 
have put in itab'cs, hardly one of the chartered 
bodies in Scotland but have obtained an extension 
of their charter to every usage or custom^ in the 
shape of high fees of admission, an extensive and 
difficult curriculum, and preliminary examinations 
in general knowledge and practice, altogether and 



beyond what the new Act gives to the various bodies 
which may be incorporated under it. And we very 
much fear that the occasion was sei2sed, by parties 
interested in chartered bodies, of this Bill being pro- 
moted by country Procuratora to obtain indirectly 
a Parliamentary sanction to their exclusive privi- 
leges, besides raising up numerous incorporations 
over the country to countenance and justify the ex- 
clusive privileges already possessed by these bodies, 
which were already felt, both within and beyond 
the profession, to be entirely repugnant to the spirit 
of the age. 

But the Act has been passed, and, we have no 
hesitai^ion in saying, passed entirely in consequence 
of the isolated position in which the great body of 
the profession has hitherto existed, and the conse- 
quent want of any body to bring together the pro- 
fession and enable them to act for the good of the 
whole. We may state that at the last moment a 
number of the profession in Glasgow, unconnected 
with any incorporation, met together after the first 
reading of the Bill in the House of Lords, and had 
taken some steps to have the Bill amended on vari- 
ous {>oints which they considered to be defective, 
and a committee was appointed to take such steps 
as they might think necessary. A petition was 
drafted to be presented to the House of Lords, which 
was intended to embody the views and opinions of 
the meeting; but, from circumstances which we are 
unable to explain, because we did not at the time, 
nor do we now understand, that opposition fell 
through : and the meeting, so far as that purpose 
was concerned, quite failed. We believe, however, 
the Clauses reserving the rights and privileges of 
parties now practising the law had something to do 
with the matter ; but we have thought it right to 
print the substance of that petition, premising that 
the meeting to which we have referred are not to be 
held responsible for any of the opinions therein ex- 
pressed, because it was not submitted formally for 
their consideration, nor did it receive their joint 
sanction. We have, however, thought it right to 
publish its substance, as embodying our own views 
on the subject, leaving it on record as our protest 
against those pprtions of the Act which, in our 
opinion, has so unfortunately for the profession of 
the law in Scotland, become law: — 

That your petitioners are certificated Attorneys 
and Solicitors practising in Glasgow; and as the 
foresaid Bill will not only seriously affect your peti- 
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tioners' professional status, but will detrimentally 
affect jour petitioners' branch of the profession of 
the Law in Scotland, they object to the Bill passing 
into law in its present shape, and they particularly 
object to the following provisions : — 

Clause L — At present the Sheriffs of Scotland 
have the power of admitting Procurators to practise 
in their own Courts only, which Courts now em- 
brace the Commissary and Admiralty Courts. By 
this Clause and the subsequent enactments of the 
Bill, power is proposed to be given to the Sheriff:* of 
Scotland to admit Procurators not only to their 
own Courts, and to the Inferior, Admiralty, and 
Commissary Courts, but to the Burgh Courts, Dean 
of Guild Courts, and all other Courts of Law having 
only local jurisdiction in Scotland. 

The power thus proposed to be conferred upon 
Sheriff your petitioners believe to be unconstitu- 
tional The Burgh Courts of Scotland are of co- 
ordinate jurisdiction with the Sl^eriff Courts, and 
have themselves been in the practice of admitting 
Procurators; and the Sheriffs of Scotland have not, 
and never had, any jurisdiction, superiority, or con- 
trol, over these Coui'ts. 

The Dean of Guild Court, again, has a peculiar 
independent juiisdiction, as to buildings, within 
burgh under the Dean of Guild and his Council, 
and never were subject to the authority or control 
of the Sheriffs of Scotland. 

The Justice of Peace Courts have, with slight 
exceptions, the same authority and jurisdiction as 
similar Courts in England. In criminal matters 
they have to a considerable extent co-ordinate juris- 
diction with the Sheriffs; and in these Courts also 
the Sheriffs have never had any superiority or con- 
trol. 

To confer upon Sheriffs the power of admitting 
Procurators to practise before other Courts with 
which they have no connection, would be to degi*ade 
the Courts in public estimation, and would be a novel 
departure fi'om the salutary constitutional rule that 
ajl the Inferior Courts are alone under the control 
or subject to the supervision of Her Majesty's 
Superior Courts at Westminster or at Edinburgh. 

Section 11. — This Clause proposes that the ad- 
mission of Procurators shall be by application to the 
Sheriff of the county or district within which the 
applicant wishes to practise. 

Your petitioners submit that this proposal is in- 
expedient, and is contrary to the rule in England, 
where all admissions are made and admitted by the 
Judges of the Superior Courte of ijaw at Westmin- 
ster. (See the Statutes 6 and 7 Vict., cap. 73, and 
23 and 24 Vict., cap. 127.) 

Your petitioners submit that it is more expedient 
and more constitutional that all admi&sions of At- 
torneys and Solicitors in Scotland should be made 
by Her Majesty's Judges at Edinburgh, and that, 
as in England, a Board of Examiners should be 
appointed by the Judges, on whose certificate their 
admission should proceed. 

Substantially, such is the mode of admission of 
Notaries Public in Scotland, and it has been so at 
least since the Keformation. There is therefore 
machinery already in existence for the examination 



of Attorneys and Solicitors, the same body which 
examines and admits Notaries being equally com- 
petent to examine Attorneys and Solicitors. 

Sections 14, 15, and IG. — By these Sections At- 
torneys or Solicitors in any county, ward, district, 
or division of a county where their number exceeds 
ten, may form themselves into corporations, on 
which it is proposed to confer extensive powers of 
establishing constitutions, enacting bye-laws, and 
holding property. 

In the English statutes already quoted, regulating 
the admission of Attorneys and Solicitors, there are 
no such petty corporations permitted. In England 
there is but one body of Attorneys and Solicitors, 
who are all placed directly under the sujiervision 
and control of the Judges of the Superior Courts at 
Westminster. Your petitioners believe that a sinii- 
lar arrangement would be more beneficial for the 
profession in Scotland than that proposed; for if this 
Bill becomes law, and these incorporating Clauses 
brought into operation, your petitioners believe that 
these small corporate bodies would prove detrimental 
to the practice of the law, by fostering a narrow, 
exclusive spirit, having no sympathies beyond their 
districts, and if rigidly acted on may in the end 
practically exclude every stranger from trespassing 
upoD the narrow and protected ground thus handed 
over to them; in place of which, where, as in Eng- 
land, the whole Attorneys and Solicitors are consi- 
dered as one, it is obvious that its effect on the whole 
body would be beneficial, while upon the individual 
it would operate in raising him from a local practi- 
tioner, of narrow views and meaner ends, to that of 
the member of a great corporation embracing the 
whole kingdom. 

Section 15. — This Clause provides that each of 
these j>etty incorporations shall have power, subject 
to the approval of the Sheriff, to issue regulations 
for the preliminary examinations in general know- 
ledge, may impose a curriculum of study, and may 
institute compulsory examinations in legal training 
and practice of apprentices. 

The hurtful consequences of the adoption of such 
a Clause seem to your petitioners clear. Instead of 
all Attorneys and Solicitors being educated alike, as 
all are intended to practise and assist in the adminis- 
tration of the same law, a corporation such as this 
Bill contemplates — situated, say, in the Highlands 
of Scotland — might, and most likely would, impose 
a very different curriculum from that which another 
corporation in the west or south of Scotland would 
impose; and all these different corporations would 
most likely differ from each other in this particular: 
some being trifling, and the examinations following 
thereon mere evasions; while others, urged by a spirit 
of pedantry, would stretch the curriculum to the 
very verge of their own knowledge. There are no 
restrictions imposed on these corporations against 
such differences. The results of such a course may 
be anticipated. A Highland Attorney or Solicitor 
might know nothing of law or practice, while those 
in the south or west would probably be diminished 
in numbers by the excessive rigour of the curriculum 
and examinations, and introduce another evil, to be 
dreaded and avoided by all bodies, by reducing the 
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number of their members, and converting the profes- 
sion of law into a monopoly. There might, in fact, 
be aa many varying standards of legal knowledge as 
there would be incorporations. Law, as practised, 
might thus be different in different parts of the 
country — gross ignorance and incapacity here, medi- 
ocrity there, and, aa an exceptional case, a well 
educated A ttomoy here and there. 

All these evils would be prevented by a Central 
Board of Examinatoi-s in Edinburgh, appointed by 
a certain number of the Judges of the Court 'of 
Session, on whose favourable report admission would 
follow. Uniformity would be gained, an average, 
certain standard would be attained for the whole 
country, not varying with each county or district, 
or the whim or caprice of every Sheriff, while the 
progress and practice of the law would be more cer- 
tain to be continued and increased. 

Your petitioners farther object to the power pro- 
posed to be given to these incor]X)rations to establish 
widows* funds ; that is to say, three-fourths of any 
ten Attorneys or Solicitors practising in the country, 
are to have the power of exacting entrance fees, 
and imposing annual contributions on its members. 

The practical working of such a clause is already 
well known to the profession in Scotland. Without 
the compulsory powers of an Act of Parliament, it 
has been found to be impracticable in the larger 
eities and towns to establish and maintain such a 
fund. It may be said that this is voluntarily, but 
this is only partially true ; for the power of exact- 
ing admission fees is left entirely at the discretion 
of the incorporation, and no one can doubt that 
these bodies, narrow and exclusive in their very 
nature, will «make use of the power of fixing the 
entrance fee at such a sum as, not to augment the 
widows* fund, bub as a means of excluding any 
parties who might be obnoxious, or as a general 
barrier against the admission of all parties non- 
resident in the locality.- 

It is well known to the profession in Scotland 
that Procurators or Solicitors and Attorneys in one 
county or district are admitted to practise in other 
counties or districts. The authority for this pi-actice 
is the Act of Sederunt of the Lords of Council and 
Session, dated 10th July, 1839, chapter 5. But in 
several counties and districts the resident Procura- 
tors have atten^pted to raise barriers against the 
admission of these neighbour Procurators, and the 
Sheriffs have in some instances appeared to counte- 
nance these proceedings; but when these have been 
resisted and brought before the Courts they have 
hitherto been repelled, and the parties admitted. 

This exclusive spirit seems to your petitioners to 
permeate the whole Bill, not^ they believe, for the 
elevation of professional status and the increase of 
its legitimate influence, but from what appears to 
your petitioners to be the supposed benefit of the 
local practitioners. 

Sections 17 to 23 inclusive. — Yoxa petitioners 
object to a body called in the Bill the General 
Council, proposed to be established by these Clauses. 

In the English Statutes already cited, regulating 
the Attorneys and Solicitors, there is no such bqdy. 
It is the Juc^es of the Superior Coui'U who appoint 



the examiners, and who finally, on a certificate of 
fitness by these examiners, admit the candidate to 
the Rolls. 

Your petitioners believe that a system so simple 
and so efficacious as that adopted in England would 
be equally efficacious in Scotland, the superior 
Judges in Edinburgh being at least as well qualified 
to judge of the qutdifications and fitness of Procura- 
toi-s in Scotland as their brethren in England, 

Section 23. — This Section is a corollary to the 
six preceding Clauses establishing the Council It 
provides for the necessary expense of the members 
of the Council. It is a strong objection to this ano- 
malous body, that it will cause an additional tax to 
be levied on each member of the profession; and as 
these are sufficiently onerous at present, in the inte- 
rest of the country practitioners this General Council, 
with its fees and ex})ense8, ought not to be estab- 
lished. 

Section 25. — By this Clause any Procurator shall 
be entitled to complain against any person practising 
in such Court who is not a Procui-ator. The Clause 
farther provides, that any Procurator who shall 
knowingly and wilfully lend his name to enable any 
person who is not a Procurator to practise, may be 
suspended from practice or struck off the register. 

The Sheriff by this Clause may be called on and 
to disbar a Procurator in another Court* the Burgh, 
Dean of Guild Court, Justice of Peace Court, or any 
other, although the Court may have made no rule 
on the subject, and be quite satisfied with the prac- 
titioners before their Court. 

It is well known in Scotland, especially in the 
larger cities and towns, that firms exist having 
several partners, only one or two of whom are Pro- 
curators; yet if these qualified members sign any 
Court paper bringing profit to the company, he is 
clearly within the purview of the Clause, and would 
be liable to be summarily suspended from practice, 
or struck off the register on a complaint being made. 

The petitioners are equally desirous with the pro- 
moters of the Bill to improve the qualifications and 
standing of the members of that branch of the legal 
profession in Scotland to which they belong; but Uie 
petitioners believe that the present Bill will not 
accomplish these objects: on the contrary, they con- 
sider that it will directly tend to diminish its present 
position and infiuence, by the introduction of a nar- 
row and exclusive spirit, totally opposed to that 
of the age in which we live, and cannot but prove 
detrimental to the profession generally and to the 
parties concerned individually. 

It is one of the tritest rules of social economy, 
that narrow, exclusive corporations never can serve 
to elevate a profession, especially one whose natural 
influences all tend to narrowness and exclusion, 
while a great national incorporation or society, 
having for it chiefs l^e Superior Judges of the land, 
and its members settled everywhere, cannot fail to 
widen the sympathies and expand the understanding 
of every memb^r^ who will naturally conduct himself 
and the business entrusted to him in such a manner 
as to meet with the approbation and to be worthy 
of the society to which he belongs. 
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THE HYPOTHEC COMMISSION. 

The Report of thiB Commission has jnst been issued, but 
it is fiu too long even in a condensed snape for our columns. 
While we may return to consider the subject more fully 
on another occasion, we must content ourselves in the 
meantime with giving the recommendations of the Com- 
missioners, as well as the dissents which were made to 
the eenend conclusions. We believe that the Commis- 
sion nave agreed to maistain the principle of the Law of 
Hypothec, so that their recommendations have reference 
simply to modifications of the law; but these modifica- 
tions, as will be seen, are of the greatest importance, and 
concede everything arising out oi the late Ayrshire case. 

The first recommendation meets the circumstances of 
this case entirely. The second recommendation puts 
an agricultural landlord in precisely the same position 
before the law as an urban landlord: the recommendation 
being that he shall exercise his right of hypothec within 
three months. The third recommendation is, that a 
Befipfiter of SequestrationB for rent shall be established, 
wim all the particulars of the amount claimed, under 
conditions, none of which are, however, suggested. The 
fourth and fifth recommendations go to the solution of 
two questions which have not yet been settled by the 
Courts, and which certainly deserve solution by a legis- 
lative enactment, because it would save a great deaf of 
unnecessary litigation. 

In these recommendationB the majority of the Com- 
missioners have concurred; but the Solicitor-General and 
Mr. Carnegie dissent from the conclusion to which the 
Commissioners have come, not to recommend alterations 
in the general principle of the law of hypothec; and they 
consider that a larger change than any su^ested might 
be made with safety and advantage. Mr. George Hope 
and Mr. Adam Curror go still further; for while ageing 
that the recommendations of the majoritv will mitigate 
the evils of the Law as it now stands, they hold that these 
evils are so clamant that the law ought to be entirely 
abolished. 

BEOOlCKEirDATIOirS. 

I. That, wbe&erer any agricaltand produce sball have been h<ma 
fidt purchased bj any person, and shall hare been actoaU j delivered 
and removed from the farm, and the price thereof paid, the land- 
lord's right of hypothec over anch prodooe shall cease and detennine ; 
provided always, that nothing to be enacted in thia reepect shall 
defeat, abridge, or affect the landlords right of hypothec over any 
aoch agricnltanl prodaoe before the complete delivery and removal 
thereof, and payment of the price ; and also provided, that nothing 
to be so enacted shall apply to any saeh agricoltoral prodaoe which 
has actually been sequestrated previous to the purchase of the same 
being completed. 

II. That, in the event of the hindlord failing to exercise his 
right of hypothec within three months after the day or term at 
which the rent, or any portion thereof then due shall cease and 
determine. 

III. That, at each Court where sequestration at the landlord's 
instance for the rent of agricultural subjects is in use to be granted. 
It shall be imperative to keep a register, to be entitled the Register 
of Sequestrations for rent ; and, on the granting of any such seques- 
tration, there shall be immediately entered in such register the name 
of the tenant whose effects are seqaestrated, the name of the land- 
lord at whose instance the sequestration takes place, the amount of 
the sum for which such sequestration is sued out, the farm or 
premises possessed by the tenant, and such other details as may be 
specified m the enacting statute , which register shall be patent to 
the lieges, under such conditions as the statute shall prescribe. 

IV. That, in the absence of any special stipulation in the lease, 
when a tenant shall have sold any growing crop to be consumed on 
the premises by live stock belonging to any other person, or shall 
have taken in any such stock to be grazed or fed on the farm or 
premises, such stock shall be liable to the landlord's hypothec to 
the extent of the amount of consideration agreed to be paid by the 
owner thereof to the tenant and no further : Provided always that 
the consideration so agreed to be paid shall be a fair and bona fide 
one ; that while such stock, or any portion thereof, remains on the 
premises, the liability shall continue to the full extent of the con- 
sideration originally agreed upon, notwithstanding that a portion of 



the crop may have been oonsumed ; and that, in the event of th€ 
removal of the stock while the consideration is unpaid, the landlord*a 
right of hypothec over such stock shall sobaist for such nnpsid 
omsideration. 

y . That, in any case of sequestration for the rent of aa agricul- 
tural subject, where any agricultural produce or stock ahall be 
sequestrated, the eequestration shall not apply, and it shall not be 
competent to make it apply, to household furniture or furmahinga, 
or to any agricultural implementa ; nor shall it be competent, except 
as hereinafter provided, to include among the sequestnted effects 
any imported manure, lime, drain-tiles, feeding-stuffs, or other 
material, not being the produce of or made upon the land, and not 
at the time ineorporated with the soil, or consumed, or otherwiao 
applied to the purposes for which th^ had been procured ; providBd 
always, that, wbers manure of any kind has been brought upon th« 
farm in fulfilment of any obligation imposed on the tenant by tho 
lease, such manure may competently be included in the seqaestrated 
effecte. 

DI88KHTB. 

We think it proper to state that, while we concur in the proprie ty 
of the changes of the law recommended in the report, we do not 
eoneur in the oonclanon at which the majority of the CommiasionerB 
have arrived — not to recommend any alteration in the general prin- 
ciple of the law under which the landlord of an agricultural subject 
has, in security of his rent, a preforenoe over the crop raised on tJio 
ground, and the stock brought upon it by the tenant ; and that in 
our opinion a larger change than any suggested in the report might 
be made with safety and advantage to the agricultural interesta of 
the country. 

Charlbs Caemboib. 

O. YODHO^ 

While we have signed the foregoing report, we so far dissent from 
it, inasmuch as we consider it to have been conclusively established 
that the law of hypothec in regard to agricultural subjects in Scot- 
land confers an amount of preference in favour of landlords ; not 
only opposed to the established principles of oommerdal law and 
the tendency of all recent legislation, but which ia in itself also 
manifestly unjust. By means of decisions of the Supreme Courts 
alone, and these decisions obtained at a very eariy period, proprie- 
tors in Scotbind have become possessed of powers and privileges for 
the security and recovery of rents unknown in England and Ireland* 
where payment is enforced under statutory enactmenta. While 
fraely admitting that the great majority of landowners in Scotland 
desire to manage their estates in a liberal and judicious manner, 
and that many of them never, or only very rarely, put the law of 
hypothec into operation, so far as the recovery of rents is concerned, 
yet it has been proved to us that in some particular localities, as 
well as in a number of isolated cases, the undue advantages which 
this law confers have been most freely used, canaing ruin to the 
tenants on such properties, and great injustice and loas to their 
ordinary creditors, besides having frequently a baneful influence on 
the farmers of adjoining estates. The absolute security which the 
hypothec confers permits the payment of rente to bo postponed to 
conventional terms, varying from twelve to eighteen and twenty-one 
months after the legal terms at which such rente fall due ; and this 
postponement appears to be the rule followed in most districts, 
although a more healthy system is adopted in some places, particu- 
larly in the shires of Caithness and Inverness in the north, and in 
those of Dumfries, Wigtown, and I^kcudbright in the soath. It 
is evident, by means of the kw of hypothec, a proprietor can effec- 
tually secure his first year's rent m preference to the ordinary 
creditors of his tenant, almost within two and a half years alter the 
tenant's entry to the farm. This injustice is aggravated *>y the 
practice which extensively prevails, of giving to tenante at m^it- 
sunday possession of grass and fallow land varying in extent from 
one-sixth part up to three-fifths of the whole farm, and that without 
payment of any rent, but simply upon their undertaking to give up 
at removal, and before reaping the last crop, the same extent of 
grass and fallow ground which they received at entry. But besides 
this, the whole manure made from the previous crop is frequently 
delivered to incoming tenante free of charge, and still more com- 
monly the straw also of the last crop U " steelbow," or the pro- 
perty of the landlord. When we consider that with all this there 
is conjoined complete security for payment to the landlord of the 
rent due for the past, and also for the current year, it is evident^ 
when a tenant fails, the dividends payable to his ordinary creditors 
from the residue of his esUte must be of the smallest amount. 
Ndther is this a trifling matter, as of late years the necessary 
transactions of farmers with other classes have immensely increased ; 
and, perhaps, it is not too much to say that, without the valuable 
assistance of tradesmen, manure dealers, and others who supply 
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SHERIFF COURT REPORTER. 



APPOINTMENT OF POLLING SHERIFFS. 



Under the Reform Act the voting is appointed to 
take place under the supervision of the Sheriff of 
the County, or some properly qualified person. 
The practice is for the Sheriff Depute to issue 
Commissions to the parties who are to officiate at 
the polling stations fixed; and we understand (it 
may be from courtesy) that it has hitherto been the 
rule that these parties have been usually agreed 
upon at a meeting with the Sheriff and the agents 
of the rival Candidates. From the terms of the 
statute we rather think the appointment lies solely in 
the hands of the Kherifi. But whether the Sheriff 
has made these appointments without reference to 
or consultation with the agents of the Candidates, 
the rule has hitherto been, with rare exceptions, to 
appoint the polling Sherifis from among the Solici- 
tors practising before the Courts of the Sheriff As the 
period of Elections, both in counties and towns, are 
now limited to one day, the fee of £3 3s. cannot be 
said to be too great, and certainly is not such a fee 
as to induce many well employed Solicitors to put 
aside his own business, and, for eight continuous 
hours, to be imprisoned, it may be, in the stifling 
atmosphere of an ill-ventilated booth, or exposed to 
the weather in an ill-constructed one. And Solici- 
tora have rightly or wrongly come to be of opinion 
that these appointments ought to be made exclu- 
sively from their own body^ and this opinion has no 
doubt arisen from the uniform practice of 1832. 

The late general Election has brought this 
question to our notice, from the fact that in more 
than one county the Sheriflfe Depute have ap- 
pointed Advocates from the Edinburgh Bar to be 
polling Sherifis, to the exclusion of the local Solici- 
tors; and in one county the appointments made 
were not isolated cases, where, it might be supposed, 
difficult questions in Election Law might turn up, 
and where, in the opinion of the Edinbuigh Bar, 
local Solicitors would not be up to the mark; but 
every polling Sheriff was either a practising Advo- 
cate — that is to say, an Advocate whose chief em- | 



ployment was to aii' himself and his gown on the 
boards of the Parliament House — or a Sheriff Sub- 
stitute drawing a salary, or an Assistant-Sheriff 
Substitute not drawing a salary. We have heard 
of a still worse case, where the Sheriff appointed 
his own clerk, who holds the nominal rank of an 

as.a 

We do not know what the inducements may have 
been which led the Sheriff of the particular county 
to which we allude to make this great innovation 
at elections, and we shall not say one word from 
which it may be inferred that we do not believe that 
the Sheriff in question was actuated by a sincere 
desire faithfully to discharge his duty. But we take 
exception to his appointments (not of course to the 
gentleman individually), and in name of the body 
to which we belong protest against the course which 
he adopted : for it is an implied censure cast on 
the competency of the members of the local bar 
that the Sheriff, who must know every member, 
feels himself obliged to pass them over and 
have recourse to the Parliament House. But we 
altogether deny the implied censure that there is not 
ability enough among the members of the local bars 
to discharge such light and formal duties as usually 
fall to the lot of Polling Sheriflfe,— at least, we will 
say this, that if the Counties do not supply the 
materials out of which to form these officers, neither 
will it be found in the Parliament House. Be it 
remembered that the fee fixed by statute is just £3 
3& per day for the eight hours which the polls are 
open. As the Parliament House now is, there is 
no difficulty in finding gentlemen to travel from 
Edinbui^h express and undertake the office of Poll- 
ing Sheriff Every country agent knows, however, 
that no Advocate of standing will come specially 
through from Edinbui^h to debate a case or under- 
take a defence under a fee; of £10 lOs., or £16 16a, 
The expense of travelling and living in the coomtry 
for two or three days (one day to travel to the 
county, one day to attend the polling, and a third 
day to return) cannot be covered by the statu- 
tory fee, and to meet this difficulty we under- 
stand it has been proposed, that the young 
gentlemen who have been favoured with these com- 
missions should be paid, not £3 3&, as for one day, 
as the statute provides, but with £6 6s., as for two 
days, for which the statute does not provide. It has 
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also been proposed that the hotel bills, and, we sup- 
pose, their railway fares, should also be paid, 
althougli as to this last item we are not quite certain 
jet. We make no remarks on this money question, 
for that is for the consideration of the candidates, or, 
for aught we know, a Committee of the House of 
Commons; but we say, and we say advisedly, that 
there is no county in Scotland which does not supply 
a body of men every way qualified to dbcharge the 
duty of Polling Sheriffs at elections, and there 
seems to us no occasion that recourse should be 
made to the Parliament House. We are sorry to 
say it, but we only give expression to the common 
opinion of that branch of the profession to which 
we belong, that, with perhaps half a dozen excep- 
tions, the Parliament House does not present an 
equal amount of talent and legal learning to that 
which may be found amongst an equal number of 
the body of Solicitors. 

What we have now said we have said with a^me 
reluctance, but we hope it may be sufficient to show 
to the Shenfis of Scotland how unjust it is to the 
gentlemen practising before their courts that they 
should be virtually held as disqualified, from incom- 
petency (for it amounts to that), from dischai^ng 
the formal duties of Polling Sheriff, and that in 
future elections the SherifiBs' Depute will continue, 
as their predecessors have done, to make the appoint- 
ments from among the gentlemen practising before 
their respective courts. 



LEGISLATION OP THE LAST SESSION. 

In place of taking the Acts in order of their dates, 
we nave on this occasion given the precedence to 
the Procurators' Act in order that the profession 
may, at the earliest possible moment, be in possession 
of its contents. We do not this month offer any 
remarks on this important statute, but we intend 
next month to add a few notes. 

CAP. LXXXV. 

An Act to amend the Laws relating to Procurdtora in 
Scotland.— [5th July, 1865.] 

Whebeas the Number of Procurators practising 
before the Inferior Courts in Scotland haa of late 
Years greatly increased, and the Interests entrusted 
to the Care of such Procurators have risen in Im- 
portance : And whereas it is desirable to improve 
the Qualifications and Standing of the Members of 
that Branch of the legal Profession, and to regulate 
the Mode of admitting them to practice, and to con- 
fer corporate Powers on certain Faculties and 
Societies: Be it enacted by the Queen's most 
Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, 
and by the Authori^ of the same, as follows: 

1. Interpretaium of Terms, — ^The following Words 
and Expressions when used in this Act shall have 
the Meanings hereby assigned to them, unless there 
be something in the Subject or Context inconsistent 
with or repugnant to such Construction ; that is to 
say,— 



^ Inferior Court'* shall embrace Sheriff Courta, 
CommisHary Courts, Admiralty Courts, I>ean 
of Guild Courts, Justice of Peace Courts, and 
all other Courts of Law having only local 
Jurisdiction in Scotl^ind: 

'* Procurators " shall include all Persons who 
have already been admitted as Procurators in 
any Sheriff Court in Scotland^ or as Members 
of the Incorporated Society of Writers in 
Dutidee, or who shall hereafter be admitted 
as Procurators under this Act : 

*^ Sheriff'' shall include Steward, but not SherifT 
Substitute or Steward Substitute : 

<< Sheriff Clerk" shaU mean Sheriff Clerk 
Depute as well as Sheriff Clerk, and shall 
include Steward Clerk and Steward Clerk 
Depute : 

** County" shall include Stewartry. 

2. No Person to act (u a Procurator unless already 
or hereafter cuimiUed pursuant to this Act — ^No 
Person sliall hereafter act or practise as a Procurator 
before any Inferior Court, or assume the Name or 
Title of Procurator, unless prior to the passing of 
this Act he shall have been duly admitted a Procu- 
rator, or unless subsequently to the passing of this 
Act he shall be admitted a Procurator pursuant to 
the Directions and Hegulations of this Act. 

3. Commissioners of Stamps not to issue CerUJi- 
eates except to qualified Persons. — From and after 
the passing of this Act, the Commissioners of Stamps 
and Taxes and their Officers shall, previous to issuing 
any stamped Certificate to any Person applying for 
the same who has not previously had issued to him 
a like Certificate, require Evidence that such Per- 
son is either a Writer to the Signet, or a Solicitor 
before the Supreme Courts, or a Notary Public, or 
that he has been admitted a Procurator. 

4. Requisites to entitle Persons to he admitted. — 
No Person shall hereafter be deemed admissible as 
a Procurator unless he shall be of the full Age of 
Twenty-one Tears, and shall have been bound 
under an Indenture in Writing to serve, except aa 
herein-after provided, at least Four Years as an 
Apprentice to a Master declared by this Act to be 
competent, and shall have duly served his said 
Apprenticeship by personal Attendance in the Office 
of such Master or in the Office of some other Master 
to whom his Indenture may have been transferi-ed, 
as herein-after provided, and unless he shall have 
been i*eported qualified for Admission after an 
Entrance Examination in manner herein-after 
specified: Provided always, that any Person who 
may before the passing of this Act have served, or 
may be at the Date thereof in the course of serving, 
an Apprenticeship for a shorter Term than Four 
Years, in such Form as would have qualified him 
for Admission under the^Pro visions of the Act of 
Sederunt of the Lords of Council and Session, dated 
Tenth Day of JvZy One thousand eight hundred and 
thirty-nine, Chapter Five, shall be deemed admis- 
sible, in so far as regards Apprenticeship, if he have 
served or shall serve, either as an Apprentice or 
Clerk to the same or some other competent Master, 
such further Term as may be sufficient along with 
his previous Service to complete the full Term of 
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Four Years, and if he shall have been reported 
qoalified as aforesaid, and such Service may be in- 
structed by a Certificate under the Hand of such 
Master, or otherwise, as herein-after provided. 

5. Requisites restricted in certain Cases, — Pro- 
vided also, That any Person who shall have taken a 
Degree in Arts in any One of the Universities, of 
Grreat Britain or Ireland, or who shall be a Member 
of any of iihe Councils of the Scottish Universities, 
shaU be deemed admissible as a Procurator, in so far 
as regards Apprenticeship, if he shall have served 
an Apprenticeship under Indenture as aforesaid for 
the shorter Period of Three Years, and such Person 
shall not be obliged as a Part of his Entrance 
Examination to undergo an Examination in general 
Knowledge. 

6. Who shaU be deemed u competent Master, — 
In reference to all Apprenticeships and Clerkships 
to be entered into in Terms of this Act, any Writer 
to the Signet or Solicitor before the Supreme 
Courts, or Procurator or Sheriff Clerk, shall be 
deemed a competent Master in the Case of a Person 
seeking to qualify himself as a Procurator. 

7. Fnwision in case Master of Persons entering 
into Apprenticeship, o&c. dies, — In case any Master 
with whom any Person shall have entered into any 
Apprenticeship or Clerkship as aforesaid shall, 
during the Currency of the Term of such Appren- 
ticeship or Clerkship, die or become bankrupt, or 
cease to practise, or be unable to continue to employ 
such Apprentice or Clerk, it shall be lawful for the 
Sheriff of the County or Sheriff Substitute of the 
County, Ward, District, or Division in which such 
Apprenticeship or Clerkship is being served, upon 
the Application of such Apprentice or Clerk, as the 
Case may be, to direct the Indenture or Agreement 
of Clerkship to be discharged, or to Authorize the 
Term of Service to be completed with any other 
Master declared competent by this Act and named 
in such Application, without Prejudice to the 
voluntary Transfer of any Apprenticeship or Clerk- 
ship to a Competent Master mutually agreed upon, 
and made in Writing. 

8. One Tear of Indenture under Froeuraior mag 
he commuted into Clerkship, — Any Apprentice who, 
either before or after the passing of this Act, has 
entered into an Indenture for any Period exceeding 
Three Years, and who may be desirous of making 
himself acquainted with the Forms of Procedure in 
the Supreme Courts, or with the Mode of conduct- 
ing Business in any County other than that in 
which he has bound himself to serve, may, in lieu 
of the last Year of his said Apprenticeship, with the 
Consent of his Master, substitute a Term of Service 
as Clerk for not less than One Year with a Writer 
to the Signet or Solicitor before the Supreme Courts, 
or with a Procurator practising in such other 
County, which Service as Clerk shall be equally 
effectual for the purpose of Admission as if such 
Apprentice had completed the full Term of his 
Apprenticeship^ 

9. Inderdwres to he recorded and Service to he 
certified, — All Indentures which shall after the pass- 
ing of this Act be entered into with the Intention 
of qualifying the Apprentice for Admission in Terms 



of this Act shall be recorded in the Begister of 
Probativj? Writs of the County where the same shall 
have been entered into, within Six months ^m the 
Date fixed therein for the Commencement of the 
Term of Apprenticeship, and upon the Expiration 
thereof such Indenture, with a Certificate endorsed 
thereon, under the Hand of the Master with whom 
such Apprenticeship was completed, setting forth 
that the Party has actually and bona fide served 
the Apprenticeship set forth in the Application for 
Admission as required by this Act, may be received 
as Evidence of such Apprenticeship having been 
duly served. 

10. Agreements to serve as Plerk must be in Writ- 
ing and proved. — No Service aa Clerk, in Terms 
and for the Purposes of this Act, entered into after 
the passing thereof, shall be held a Qualification for 
Admission as aforesaid, unless the Agreement to 
serve as Clerk for a specified Time shall be entered 
into in Writing before the Commencement of Ser- 
vice ; and the Production of a written Agreement, 
with a Certificate under the Hand of the Master of 
the Time having been actually and bona fide served 
by personal Attendance in his Office, may be 
received as Evidence of Service; provided that in 
case of Death or Incapacity of the Master the 
Sheriff shall be entitled to receive such other Evi- 
dence of Service of Apprenticeship or Clerkship as 
shall seem to him reasonable and satisfactory. 

1 1. Admission and Entra/nce Examination — ^The 
Admission of Procurators shall as heretofore proceed 
on the .Application of any duly qualified Person to 
the Sheriff of the County within which he wishes 
to practise; but such Applicant shall prior to 
Admission, except as herein-after provided, under- 
go an Entrance Examination in regard both to 
general Ejiowledge and to Law, and legal Training 
and Practice, on a Bemit made by the Sheriff to the 
Examiners herein-after mentioned, and no further 
Procedure shall be had on such Application until 
the Applicant shall ha^e been reported by the 
Examinera qualified for Admission: Provided 
always, that no Entrance "Examination shall be 
required if the Applicant for ^idmission be a Writer 
to the Signet, or a Solicitor before the Supreme 
Courts, or hold a Degree of Bachelor of Laws 
granted by a Scottish University after the Twelfth 
Day of July Eighteen bundled and sixty-two; nor 
shall the Provisions of this Act in re^skrd to the 
Term of Service apply to, nor shall any Entrance 
Examination in General Blnowledge be required 
from, any Person who is under Indenture at the 
jMissing of tlus Act, or who may have completed the 
Term of Apprenticeship prior to the passing of this 
Act; provided also, that the Sheriff of any County 
to whom an Application for Admission shall be 
made by any Person who has been already admitted 
a Procurator in another Sheriff Court shall be 
entitled to admit the said Person, and also to dis- 
pense with such Eoti*ance Examination, if he shall 
see fit, after hearing the Incor|)orated Faculty or 
Society of Procurators practising in the County, 
Ward, District, or Division in which such Appli- 
cation is made. 

12. Mode of Admission, — On the Production of 
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the Certificate of Apprenticeship or of Apprentice- 
ship and Clerkship, as herein-before provided and, 
of a Certificate under the Hands of the Examiners 
of the Applicant being duly qualified in regard both 
to general Knowledge and to Law and le^ Train- 
ing, or of wi'itten Evidence that the Applicant falls 
within some of the Exceptions herein-before con- 
tainedy the Sheriff may, unless he see Cause to the 
contrary, admit the Applicant as a Procurator in 
his Court, and such Admission shall qualify the 
Person admitted to practise therein and in all the 
Inferior Courts held within the County; provided 
that where the Mode of admitting Procurators in 
any County is regulated by Koyal Charter confer- 
ring exclusiye Privileges on any Faculty or Society 
of Procurators practising in such County, or by any 
Usage following thereon, such Mode of Admission 
shaU. not be altered by anything in this Act con- 
tained without the express Consent of such Faculty 
or Society. 

13. Namei of Procurators to be registered. — ^The 
Sheriff Clerk of each County, or of each Ward, 
District, or Division, when a County is so divided, 
shall keep a Register in a separate Book, to be called 
the " Register of Procurators," in which he shall 
insert the Names of all such Persons then in Life as 
may have been duly admitted Procurators before 
the Sheriff Court of such County, Ward, District, 
or Division prior to the passing of this Act, and 
shall arrange such Names in the Order of the Dates 
of Admission of such Persons respectively, and 
likewise of every Person who shall subsequently to 
the passinfif of this Act be admitted a Procurator 
before such Court, pursuant to the Directions and 
Regulations herein contained, specifying in the 
Register the Date of such Admission, and shall, as 
Occasion requires, make the Alterations on said 
Register rendered necessary by Death or otherwise, 
and said Register shall be patent to all the Lieges, 
and an Extract therefrom subscribed by the Sheriff 
Clerk, certifying the Admission of any Procurator, 
and specifying the Date thereof, and for which 
Extract a Fee of Two Shillings and Sixpence shall 
be payable, shall be sufficient evidence of the Facts 
therein set forth. 

14. Procv/ratoTS may form Societies, — In any 
County, Ward, District, or Division of a County in 
which there does not at the Date of the passing of 
this Act exist an Incorporated Faculty or Society 
of Procurators, it shall be lawful for the Procura- 
tors of such County, Ward, District, or Division, 
provided their Number exceeds Ten, voluntarily to 
form themselves into a Society, by the Assent given 
in Writing of at least Three Fourths of their Num^ 
ber, and on such Writing being recorded in the 
Court Books of the County, District, Division, or 
Ward, such Society shall ipso Jacto be held to be 
incorporated under such Name or Title as shall in 
such Writing be fixed, and shall include all the 
Procurators of such County, Ward, District, or 
Division, and thereafter such Faculty or Society 
shall have Power in its corporate Name to sue and 
be sued, and to acquire, hold, and transfer Property, 
heritable and moveable, and also from Time to 
Time to adopt such Constitution and Byelaws for 



the Management of the Affairs of the Society as the 
Sheriff of such County, Ward, District, or Division 
shall, on Application made to him, approve o£^ and 
shall possess such other Powers as by Law belong 
to an Incorporation. 

15. Iloyo to he ineorporated when Number lea 
than Ten, — In the event of the Number of Procu- 
rators in any County, Ward, District, or Division 
being less than Ten but more than Three, it shall 
be competent to them, or to not less than Three 
Fourths of their Number, by their Assent given in 
Writing, to combine with the Procurators in any 
One or more Counties, Wards, Districts, or Divi- 
sions, to form themselves into a Society of Procu- 
rators under this Act, provided the aggregate of the 
whole shall be at least Ten; and on such Assent 
being giving in Writing, and recorded in the Court 
Books of each of the said Counties, Wards, Districts, 
or Divisions, such Society shall in all respects, for 
the Purposes of this Act, be entitled to the same 
corporate Powers and Privileges as any other 
Society formed under this Act; or otherwise, in the 
event of no such Combination, the Procurators of 
any County, Ward, District, or Division whose 
Number is less than Ten shall be entitled individu- 
ally to become Members of the Society of Proca« 
rators formed in any other County, Ward, District, 
or Division, in Terms of this Act, and who shall be 
willing to receive them, and they shall on being 
duly admitted become Members of said Society: 
Provided always, that in the case of the Procurators 
in Two or more Counties combining to form a 
Society as aforesaid, the Sheriff of the County 
having the largest Number of Procurators at the 
Time such Society is formed shall alone exerdae 
the Functions which are conferred on Sheriffs by 
this Act in relation to such Societies. 
(Tb be CMcUided in omt mexL) 

THE HYPOTHEC COMMISSION. 

{Ctmimuedjivm page t8,) 

forniflluxigs to farmen, present rents oonld not b« paid, nor modeni 
agriculture carried on. The certaintj, also, that landlords have 
of receiring, at least for a time, almost any amoant of rent that 
may be offered by any candidate for a farm, places all offerers so 
mnch on m level, whether they are possessed of capital and skill or 
not, that a strong and prevalent mdnoement is held oat to pro- 
prietors to select the highest offerer as tenant without doe regard i 
to his soitableness in other respects. The oomparatiTe poverty 
of tenant farmers as a class was much insisted on by some witnesses 
in favour of the law ; but even if this be true to the extent stated, 
it only tends to disprove the theory, that the existing law of 
hypothec enables tenants with little or no capital to increase in 
wealth, and beoome independent or more extensive farmers. 
Neither is this general poverty matter for surprise, as, under the 
drcumstaaces detailed, capital must naturally be diverted from 
the cultivation of the soil, and flow into other channels, where its 
legitimate importance is fully recognized and rendered availabls 
under the admkistration of more equitable laws. It also appears 
to us to have been undeniably established that the law is not 
required for the recovery of rents on well-managed estates, and 
that, in those instances where it is called into operation, it is alike 
detrimental to the tenants and their ordinary creditors, and not 
less so to the best interests of the landowners themselves. The 
amendments proposed in the report certainly tend to mitigate some 
of the more prominent objections to the law, bat its greatest evils 
are left untouched , and we are convinced that, due regard being 
had to existing leases, the total abolition of the law is imperatively 
demanded, boUi by justice and expediency. Gkorob Hopr. 

Adam Curror. 
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This Statute will come into operation on 30th 
October, (section 18) and we now proceed to offer a ^ 
few remarks on its proTisions. Its object as set 
forth in the preamble is, to improve the qualifica- 
tions and standing of the members of that branch of 
the legal profession practising before the Inferior 
Courts in Scotland, and to regulate the mode of 
admitting to practice, and to confer corporate powers 
on certain Faculties and Societies. 

In the interpretation clause, it is noticeable that 
the word '' Sheriff" is to be understood as including 
'' Steward,'' but not Sheriff-Substitute or Steward- 
Subetituta Hitherto the Sheriffs-Substitute have 
always admitted parties applying to practise before 
the respective Courts, but it now appears that this 
power has been taken from them^ and it is the 
Sheriff principal alone^ who appears now to have the 
power of admission. We understand a practicable 
difficulty has already arisen, where petitions for 
admission have been presented before the passing of 
the Act (5th July, 1865), but from circumstances 
the petition has not been taken up and disposed of, 
before the Act had passed. Where such cases have 
happened, we are given to understand that the 
Sheriffs'^Substitute have refused to write on the 
petition at all, and the applicant has been obliged to 
make a special application to the Sheriff principal, 
while he in his turn has declared that he is power- 
less to admit any applicant in the meantime, until 
the general Council shall prescribe a curriculum of 
legal study for persons intending to apply for admis- 
sion as Procurators (section 20.) Some, however, 
may be disposed to think this view of the statute 
Teiy inconvenient for intending applicants, and also 
that it is erroneous, because until the statute comes 
into operation, the law as it stood previous to that 
Act some would suppose to be still tiie law (see sec- 
tion 4 th); but by the 2d section, none can practise 
who have not been duly admitted prior to the pas- 
sing of this Act, nor subsequently shall be admitted 
unless pursuant to such directions and regulations. 
W« have no doubt this was an oversight on the part 
of the framers, and a few months will work the care. 
Meantime we would suggest that in these peculiar 
circumstances the genersJ Council should, at the ear- 



liest possible moment of their meeting, prepaid and 
iBBue their curriculum of legal study. 

Section 3. Tlus section providing that the Com- 
missioners of Stamps should issue no certificates 
except to qualify persons, was perhaps, desirable in 
form ; but as a matter of fiict, the Commissioners 
have invariably followed the rule here enjoined upon 
them. We have certainly known instances where 
parties have been admitted by the Sheri£^ and who 
on this fioict being intimated to the Distributor of 
Stamps, and on special application, have been allowed 
to practise without a certificate for a certain period, 
say, twelve months. We have also known cases 
where the Stamp Office has suflbred in consequence; 
and as this discretion on the part of the officers of 
the Inland Revenue was not just to the general 
body of practitioners, it seemed right that it shcmld 
cease, and this clause puts an end to it 

Section 11. The law as it stood, at least as inter- 
preted and acted on, previous to 5th July, 1860, 
was, that Procurators practising in one county 
might apply for admission in another county, and 
be admitted as a matter of course; but by the last 
clause of this section, this reading of the law is 
altered, and it is now optional on the Sheriff to dis- 
pense with an entrant's examination, if he shall see 
fit, after hearing the incorporated faculty practising 
in the County or Ward. The clause appears ambi- 
guous, because it states that the Shenff shall be 
entitled to admit the person, and to dispense with 
the examination, but it appears to be imperative 
that this shall only be done after hearing the incor- 
porated faculty. The Sheriff may think il necessary 
to call the incorporated &culty into Court, and 
either have their written consent through their 
officer, or hear their objections, have them discussed, 
and then dispose of them. The working of this 
clause will doubtless vary in the different counties 
and districts, but we can conceive it made the in- 
strument of oppression and injury, and driving 
away from a locality a most deserving^ but modest 
and timid applicant In truth, this clause of the 
section is but one of the many means which this Act 
unfortunately furnishes to that portion of the pro- 
fession whose tendency is to exclusion, which does 
not at all tend to improve the standing of the l^gal 
profession. We hope, however, that the good sense 
of the general body of practitioners will enable them 
to resist such attempts. 
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Section 12. By this section it appears that a per- 
son admitted a Procurator by the Sheriff shall there- 
by be qualified to practise in his Court, and in all 
the other inferior Courts held within the county. 
Of course the rights of charter bodies are protected; 
but where there are no chartered bodies, or where 
that charter only extends to a particular town or 
city, or only to certain specified Courts, then it 
appears that the Sheriff's admission qualifi&s the 
Procurator to practL f^ iu all the other Courts of the 
county. This may bo considered 9^ singular and 
unexpected result, ixivX aa a practical illustration, 
let us take the county of LanarL Besides the 
City of Glasgow, which is covered by I'oyal charter, 
there are three Sheriff Courts, Hamilton, Lanark, 
and Airdrie. Under this clause, a Glassfow Pro- 
curator, a Member of the Faculty there, applies to 
the Sheriff to be admitted, under the statute, to 
practise in his Court, other than the Courts at 
Glasgow. He is admitted accordingly, and this 
section seems to imply that he thereby becomes 
qualified to practise in all the Courts of the Sheriff, 
and in all the other inferior Courts held within the 
county, and that seems to mean the Courts held at 
Hamilton, Lanark, and Airdrie, besides the Justice 
of Peace Courts and the Police Coui-ts of the dis- 
tricts. This view of the Act has its conveniences, 
because, hitherto, an applicant required to present 
his Petition to each of these Courts; now, however, 
if the view we have set forth is correct, one Petition 
will suffice. How far that view may accord with 
the last clause of the 11th section, where the 
Faculty is to be heard before any admission is 
made, we are not prepared to say, but it will re- 
quire some ingenuity and skill to bring them into 
harmony. 

Section 14. By this section, in any County, Wai3, 
District, or Division, whei*e the Procurators exceed 
ten, they may form themselves into a Society, by 
the assent, in writing, of three-fourths of their 
number. By the 13th section, the Procurators 
shall be held to be such as may have been duly 
admitted Procurators before the Sheriff Coui*t of 
such County, Ward, Duitrict, or Division, prior to 
the passing of this Act. This, of course, includes 
all resident or non-resident at the seat of the Court ; 
and it so happens, that at some of these Courts, the 
majority of Procurators admitted are non-resident, 
and to incorporate the body at the seat of the Court 
will be incompetent without the consent, in writing, 
of the non-resident Procurators, where less than 
three-fourths of the entire number are not resident 
at the seat of the Court We can conceive that 
this reading of the Act may cause disappointment, 
and even in some cases render abortive the power 
of incorporation, and if so, the clauses have not 
been so well considered as they might have been, if 
incorporation was to be beneficial to the profession 
as a body, or to the particular portion of it which 
might have incorporated themselvea 

Section 15. In a paper which appeared in this * 
Magazine, when this Act, in the shape of a Bill, 
was before the House of Commons, we went over 
the whole countieB in ScoUand, and showed conclu- 
sively, from the incontrovertible figures of the list 



of certificated Attorneys, issued by the Stamp Office, 
that if a certain number, say 12, now by the Act 10, 
was the minimum number which could form them-^ 
selves into a corporation, about three-fourths of the 
whole of Scotland could not have enjoyed the bene- 
fits of incorporation. To meet that difficulty, in the 
next edition of the Bill that was issued this 15th 
clause was drawn and inserted, whereby where there 
are not 10 Procurators at any one Court, but more 
than 3, these may combine with the Procurators in any 
one or more Countiesor Wards, to form themselves in- 
to a Society of Ptx>cui*ator8 under this Act, provided 
the aggregate of the whole shall be at least 10. I^ 
would not be difficult to show how unworkable 
such a provision is, and as we fail to see what good 
it would do to the profession, if it were workable, 
we shall not take up our readers' time in showing 
its defects. 



TRUSTEES AS MEMBERS OF JOINT 
STOCK COMPANIEa 

Bt far the most important decision which the House 
of Lords pronounced last session, is that in the action 
Tlie Western Batik of Scotland v. Buchanan^ 8 Trug- 
tees. In this case the Coint of Session decided, afW 
great deliberation, that Trustees holding stock in 
Joint Stock Companies qua Trustees were onlj 
liable qua Trustees, and of course to the extent of 
the Trust funds ; and we may say that up to this 
decision neither Trustee nor Law Agent understood 
the law to be otherwise. The consequence has been, 
that in most Trusts the Trustees have been appointed 
and have accepted office on the distinct understHid»> 
ing that they were not to be personally liable for 
anything done in the execution of the Trust affiurs. 
If it had been understood differently — as the office 
of Trustee is in almost every instance gratuitous — 
either the Trusts would have been dii&rently con- 
ceived, or no sane man would ever have accepted 
the office. But in the Court of the last resort^ such 
is now held to be the Law. And the decision is ao 
broad as to embrace Trustees of every description ; 
and unless either the Truster or the Trustees, with- 
out a moment's delay, set about disposing of eveacj 
share either come to them as Tustees or acquired bj . 
them in that character, the consequences to them- 
selves and their families may be most disastiooa. 
That great evils will flow fix)m this decision, and 
the investment of very much property in safe and 
profitable securities will henceforth be avoided, there 
can be no doubt ; and, indeed, the safe investment 
of the large funds sometimes acquired by our 
wealdiy merchants will be a matter of the utmost 
difficulty to themselves, looking to the possible con- 
sequences to their nomination of Trustees, in their 
family settlements. It is possible that the law» as 
now settled, may be better than what has hitherto 
been understood as the law; but rery serious hard- 
ships, and unquestionably great sacrifices of property, 
must be made in making the changes necessary to 
bring Trust property in conformity with Law, as 
now interpreted. 
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CAP. LXXXV. 

An Act to amend the Laws relcUing to ProcwrtUore in 

Sootland.^5th July, 1865.] 

( €9ncJud&d from page 3£.) 

1 6. Pmoere of incorporated Faculties and Societies, 
— Every Faculty or Society of Procurators already 
incorporated, or which shall after the passing of this 
Act he incorporated, in Terms thereof, shaJl from 
Time to Time, suhject to the Approval of the 
Sheriff, issue Begulations for the preliminary Exa- 
minations in the Elements of general Knowledge 
of Persons desirous of entering into Indentures of 
Apprenticeship with any Procurator of their Court 
or the Sheriff's Clerk, and without such Ezamina- 
tion, and the Person undergoing the same being 
reported qualified, such Indenture shall be of no 
Force or Effect for the Purpose of Admission as 
aforesaid; and such Society may also, if it sees fit, 
subject in like Manner to the Approval of the 
SherLfl^ impose a Curriculum of legal Study on the 
Apprentices serving their Time to the Members of 
such Faculty or Society, and may institute compul- 
sory Examinations in Law and in legal Training 
and Practice of such Apprentices at the End of the 
Second, Third, and Fourth Tears of their Appren- 
ticeship, under buch Regulations as to extending 
the Period of Apprenticeship, in case of Failure 
satisfactorily to undergo such Examinations, as may 
be established by and under Authority of the Gen- 
eral Council herein-after appointed; and any Society 
hereafter to be incorporated may establish a Fund 
for the Benefit of indigent Members and of the 
Widows and Children of Members, and provide for 
the Use of the Members of the Society a Law 
libraiy, to be managed in such Manner as may be 
settled by the Byelaws, and for these and other 
Purposes may exact Payment of such Entrance 
Fees from Parties applying to be admitted as Pro- 
curators, and such annual Contribution from each 
Member of the Society, as may from Time to Time 
be fixed by the Society, and be approved of by the 
Sheriff as aforesaid; and in Counties where no such 
Society exists it shall be in the Power of the 
Sheriff to order and enforce the preliminary and 
intermediate Examinations aforesaid. 

17. General Council. — The Dean, President, or 
other chief Office Bearer of each of the several 
Faculties or Societies of Procurators already incor- 
porated, or which shall after the passing of this Act 
be incorporated, in Terms thereof, or in his Absence 
the Sub-Dean, Vice-President, or other Member of 
such Faculty or Society elected to act in his Plaoe^ 
shall form a General Council of Procurators for the 
Purpose of exercising the Powers conferred upon 
them by this Act, and shall meet at least once in 
each Year at such Time and Place as may be fixed 
in manner herein-after provided, any Five Members 
of such General Council being a Quorum. 

18. General Council to meet and frame ByeUws. 
— The Firai Meeting of such General Council shall 
be held at Sdimburgh on Monday the Thirtieth Day 
of October One thousand eight hundred and sixty- 
five, at One o'Clock, within the Sheriff Coart- 
house, and the Members present^ after choosing an 



inteiim Chairman, shall appoint a Committee of 
their Number to frame a Draft of the Byelaws 
herein-after mentioned, with Instructions to report 
such Draft to an adjourned Meeting, to be held at 
a Time and Place to be then fixed; and it shall be 
lawful for such adjourned Meeting, or any other 
Meeting held by Adjournment, to adopt the said 
Byelaws, with or without Amendments. 

19. Office Bearers and Time and Place of future 
Meetings to he appointed. — The Byelaws to be so 
framed and adopted shall provide for the yearly 
Appointments of Office Bearers, and in particular 
of a President, and for the Time and Place of all 
Meetings of the General Council and Office Bearers, 
and for the Mode of calling the same, and for all 
other Eegulation snecessary for beneficially transact- 
ing the Business committed to the Genend Council 
by this Act, and for the future Amendment of such 
Byelaws, if necessary. 

20. Power to General Council to prescribe a Cur^ 
riculun of legal Study, and frame Regulations as to 
Subjects, d;c, — The General Council shall prescribe 
a Curriculum of legal Study for Persons intending 
to apply for Admission as Procuratoi-s, and shall by 
themselves, or by One or more Committees of their 
Number, and with such Assistance aa the Council 
may see fit to appoint, act as Examiners of Persons 
applying for Admission as Procurators, and shall as 
soon as may be after the passing of this Act frame 
Regulations as to the subjects both in general 
Knowledge and Law, and legal Training and Prac- 
tice, in which all Persons applying for Admission 
after a certain Date to be therein fixed shall be 
examined as herein-before provided, in order to 
ascertain that they are in these respects qualified 
for Admission, and also Regulations as to extending 
the Period of Apprenticeship of Apprentices fiedling 
to undergo satisfactorily the compulsory Examina- 
tions herein-before provided, and may, if need be, 
vary such Curriculum and Regulations to suit the 
peculiar Circumstances of any County, and may 
also from Time to Time thereafter idter and amend 
such Regulations respectively. 

21. Such Regulations to he submitted 'to Sheriffs 
convened ashy 1 tk 2 Vict, c 119, cmd approved by 
Lord President, Lord Justice Clerk, and Judges of 
the Court of Session. — ^The Curriculum, Regulations, 
and Byelaws to be framed by the General Council 
as aforesaid, or any future Alterations or Amend- 
ments thereof, shall be of no Force or Effect unless 
the same have been submitted to the Sheriff of 
Scotland convened as directed by the Act First and 
Second Victoria, Chapter One hundred and nineteen, 
Section Thirty-two, and reported on by the Meet- 
ing so convened, or any adjourned Meeting of the 
Sheriffs, to the Lord President of the Court of Ses- 
sion, the Lord Justice Clerk, and the other Judges 
of the Court of Session, and have been approved of 
by them, and until the said Regulations are so ap- 
proved of the Rules in operation in each County, 
Ward, or District for the Examination of Persons 
applying for Admission shall continue in force. 

22. General Council to fix Time and Pletoe and 
Fees of Examinations, — The Genend Council shall 
also from Time to Time fix the Times axul Places at 
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wbi^ sach Examinations maj most conreniently 
b0 oondncted, and shall also, subject to the Approval 
aforesaid, fix the Fees to be paidl)y the Applicants 
to defray the Expense of such ExaminationB and 
the Application of the Fees so paid. 

33. Ea^9en8e8o/OfmercdC(mncUh(noiobepr<m^ 
/or.^-The Geneial Connetl may, from Time to Time, 
exact such Contributions from the various Faculties 
and Societies already incorporated, or to be incor- 
porated under 1^ Act» as shall be required for the 
necessary Expenditure of the General Council and 
Office Bearers thereof, and that as nearly as may be 
in proportion to the Numbers of Members of such 
Faculties or Societies, and may recover Payment of 
such Contributions by Action at Law, to be brought 
in Name of their President or of any of their Office 
Bearers whom they may appoint for that Purpose, 
an Account of which Contributions and Expenditure 
shall be made up annually, and Copies transmitted 
to the Dean, President, or other chief Officer of 
every such Faculty or Society. 

24. ^ ffow ProcurcUor may he etupended Jrom 
Practice or struck offRegui$r, — No Person who has 
been admitted a Procurator in Terms of this Act 
shall be liable to have lus. Admission challenged or 
set aside on any Ground except Fraud; reserving, 
nevertheless, to and empowering the Sheriff of each 
County, Ward, District, or Division as aforesaid, on 
a written Complaint made and Cause shown to him 
by any incorporated Faculty or Society of Procura- 
tors practising in his Court, and where there is no 
such Faculty or Society then by any Three or more 
Procurators practising in such Coui*t, to call before 
him, on Six Days Induciss, and therrafter, whether 
with or without Compearance, to suspend from 
Practice, or to strike off the Register, the Name of 
any Procurator registered in lus Court whom he 
may deem guilty of gross Misconduct, which Sen- 
tence shall contain within itself a Statement of the 
Facts and Grounds on which it proceeded, and shall 
be subject t6 Review and Stay of Execution only by 

' Petition <tf Appeal, to be presented, within Six 
Months from the Date of such Sentence, to the 
Inner House of the Court of Session sitting in 
either Division, who may hear any Peraon interested 
thereon, and may confirm or reverse the Sentence 
of the Sherifl^ with or without further Inquiry, 
without Prejudice to the Sheriff and Sheriff Substi- 
tute exercising all Powers competent to them at 
C6mmon Law in such MattersL 

25. Power to Procurators to complain to the 
Sheriff of unqualified Procuratore, Penalty on Pro- 
ewnUor lending hie Name to unqualified Pereone. 
—Any Procurator shall be entitled to complain 
to the Sheriff in whose Court he is entitled to prac- 
tise against any Perscm practising in such Court 
who is not a Procurator thereof ; and the Sheriff 
shall, on such Complaint being proved to his Satis- 
fiicticn, interdict such Person from Practice; and 
any Procurator who shall knowingly and wilfully 
lend his Name to enable any Person who is not a 
Procurator to practise as such may, on a Complaint 
made as aforesaid, be summarily suspended from 
Practice or struck off the Register, and the Sentence 
of the Sheriff in either Case shidl be subject to Re- 



view and Stay of Execution only in manner afore- 
said. 

36. E^hOe of Sher^jfe Sentence.— Thb Sentence 
of any Sheriff striking a Procurator off the Register 
shall entitle any incorporated Faculty or Society as 
aforesaid of which he is a Member to expel him 
from the body, and he shall thereupon forfeit all his 
Rights and Privileges as a Member thereof, except 
his Right to a share of any Fund for behoof of Widows 
or Children : Provided that during the Period allowed 
for Appeal as aforesaid, and during the Dependence 
of such Appeal, the Party against whom the Sheriff's 
Sentence shall stand shall be disabled from exer- 
cising any of the Rig^tS| Functions^ and Privileges 
of a Procurator. 

27. Hfothing to pr^udioe Prttnlegea of certain Puh- 
lie Bodiee. Power to Faculty^ ^, to make Bydaws^ 
4md to alter iie Nanw, — ^Nothing in this Act contained 
shall bd held to limit or prejudice the Rights and 
Privileges of the following public Bodies; that is to 
say, the Society of Writers to her Majesty's Signet, 
the Society of Solicitors in the Supreme Courts, the 
Society of Solicitors at Law, Edinburgh^ the Faculty 
of Procurators isifilaegow^ the Faculty of Procura- 
tors in Paieley^ or die Society of Advocates in 
Aberdeen, or any other such Faculty or Society 
holding a Royal Charter: Provided always that it 
shall be competent to any Faculty of Society of 
Procurators incorporated before the passing of this 
Act, notwithstanding the Terms of their Charter^ 
to pass such Byelaws as may be necessary to assimi- 
late, in whole or in part, the Conditions and Mode 
of Admission to the Privileges of their Incorporation 
to the Provisions of this Act; provided also, that it 
shall be competent to any such Faculty or Society 
of Procurators, if they shall so desire, by the Assent 
given in Writing of at least Three-fourths of the 
Members registered as herein-before provided, and 
on the Roister at the Time, to alter its Name or 
Title without Prejudice to its existing Powers and 
Privileges. 

28. Saving Bights of certain Persons. — ^Nothing 
in this Act contained shall be held to repeal the 
Privileges conferred by former Acts of Parliament 
on Persons who may be qualified to practise as 
Agents in the Court of Session of practising in cer- 
tain Cases before the Sheriff Courts of Scotland, or 
to prejudice or affect the Rights or Privileges of 
any Person appointed to be Solicitor or Attorney on 
behalf of Her Majesty, under the Orders or Direc- 
tions of the Commissioners of the Treasury, Customs^ 
Inland Revenue, or under the Orders or Directions 
of any Commissioners or other Persons or Person 
having the Management of any other Branch of Her 
Majesty's Revenue for the Time being, or under the 
Authority of any Act of Parliament^ or of any Per- 
son now holding or who may hereafter be appointed 
to the Office of Procurator-Fiscal in any Inferior 
Court 

29. Sawhg BiglUs of Notaries Pw^Jia-^Nothing 
in this Act contained shall prejudice the Rights and 
Privileges of Notaries Public, or affiict the Manner 
of their Adhiifision to Office. 

30. ShoH Title.— Th2A Act may be dted as " The 
Piocuratoi>B (SeoUandJ Act, 1865.'' 
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In correction of our opening statement on this Act, 
when we said that it came into operation on the 
3(>th October, and referred to Section 18, we meant 
to say that its initial step was appointed to take 
place on that date — Section 18 providing that the 
General Council shall meet in Edinburgh on that 
day, to frame a drafl of bye-laws, and issue instruc- 
tions to report such draft to an adjourDed meeting. 
We now proceed to offer such remarks as occur 
to us on the remaining clauses of this Statute. 

Section 16. — This Section consists of two parts : 
first, that every Faculty or Society incorporated, 
or to be incorporated, is to issue regulations for 
preliminary examinations, subject to the approval 
of the Sheriff, and shall also impose a curriculum 
of legal study on apprentices ; and the concluding 
clause of the Section appoints that in counties where 
no Faculties or Societies exist, the Shenff shall 
order and enforce preliminary and intermediate 
examinations ; and second, that power is given to 
any Incorporated Society to establish a Widows' 
Fund, and a Fund for Indigent Members, and to 
establish a Library, and for these and other pur- 
poses to exact payment of entrance fees and annual 
contributions, such as may from time to time be 
fixed by the Society. By the first provision of this 
Clause, if brought into operation, every Sheriff 
Court where an Incorporated Society exists may 
have a different curriculum, and thus entail a 
different amount of education, literary and legal, 
in different parts of the country. It does not 
appear that if a Society fixes on a certain curri- 
culum, and that is approved of by the Sheriff, that 
the General Council have any right to interfere ; 
but we presume that the power given by Section 
20 is intended to be sent down to Incorporated 
Societies, although it humbly appears to us that 
Sections 16 and 20 are not quite in accordance with 
each other. Section 20 seems imperative in its 
terms, and so is the 16th, the word "shall" occur- 
ring in both of them, and we see some difficulty in 
their working together. Second : We have already 
remarked that the establishment of Widows' Funds 
and Law Libraries have been again and again tried 
in various country districts, and all or nearly all 
have proved to be fisdlures, and even in Glasgow 
tiie keeping up of a Widows' Fund required the 
authority of an Act of Parliament. No doubt it is 
permissive to establish a Widows' Fund and a 



Library, and we have little fears, from what we 
know of the country districts, that many attempts 
will be made to establish these. But we have our 
fears of that exclusive spirit of which we have 
formerly spoken, that the power given by Section 
16 to establish a Widows' Fund, to exact entrance 
fees, leaving their an^ount at the discretion of each 
Society, and to enforce annua] contributions, may 
be us^ to exclude many members from now prac- 
tising, or from joining the respective Societies. For 
instance, there are many Procurators in Glasgow 
who are members and who practise at the bars of 
Dumbarton, Airdrie, Hamilton, and Lanark. Sup- 
pose a Society established at each of these places, 
and they resolve to establish a Widows' Fund and 
a Library in each, a Glasgow Procurator may thus 
be called upon to contribute to four different 
Widows' Funds besides that established in Glasgow, 
and to support by his annual contributions five 
different Libraries. The establishment of a Widows' 
Fund and a Law Library are most desirable objects, 
certainly, in themselves, and they have our most 
hearty sympathy, but we have our fears, which 
perhaps may be considered ungenerous, that the 
power given to these respective Societies may in 
some instances be used for a different purpose than 
that intended by the Act The whole tendency of 
the Statute is to local incorporationsjand conse- 
quent exclusion, and if this spirit is permitted to 
prevail, the extensive powers committed to these 
Incorporated Societies cannot but prove detrimental 
to the profession generally. We hope, however, 
better things of the profession, and that this Clause 
will be so used as to carry out what we have no 
doubt was a main object in the framers of this 
Statute, the elevation and impi^ovement of the pro- 
fession. 

Sections 17 and 23, and intervening Sections, 
regards the General Council and their powers. — 
And it will be observed that, by the 21st Section, 
the curriculum, regulations, and bye-laws to be 
framed by the General Council are to be submit- 
ted to the Sheriffs of Scotland assembled, imder the 
Act 1 and 2 Victoria, cap. 119, and reported by 
them to the Judges of the Court of Session, 
whose approval must all be obtained before the 
bye-laws are put into force. We entertain the 
hope that if the General Council shall ever 
assemble, their regulations and curriculum will 
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be 80 modified and adapted to the various peculi- 
aritieB of the districts iu Scotland, as not prac- 
tically to exclude from the profession a numerous 
class of young gentlemen, who begin the pro- 
fession so far from any University town, as to 
render it altogether beyond their power to obtain, 
if they had the means, which in very many cases 
they have not, that amount of classical learning and 
general knowledge, which many members of the 
profession deem necessary, but who we take leave to 
say carry their notions on that subject to a point of 
pedantry. Suppose, for instance, it should be fixed, 
as one law society in the country did fix, as a 
condition of admission to the society, a know- 
ledge of Qreek sufficient to read, say a chapter of 
Zenophon, and Latin of course, one or more of the 
modem languages, and mathematics as far, we 
think, as the differential calculus; besides a know- 
ledge of history, especially the history of the Eng- 
lish Constitution, not overlooking the history of 
the Scottish Constitution previous to the Union, 
the history of Scotland and England, natural and 
moral philosophy, and some dther things usually 
embraced in a full University curriculum. As a 
matter of course, this pedantry — ^we can call it by 
no other name— of demanding such an amount of 
literary knowledge from young men who have never 
been able to see the walls of a University, is sim- 
ply ridicidous. In considering the question of the 
education of Procurators, we have always advo- 
cated the principle that they ought to be educated 
men and gentlemen, and the highest amount of 
education attainable should be the rule; but we 
maintain that a great proportion of young men in 
the country, who, from circumstances, not from 
original intention, become attached to the law, 
have no means or opportunity of obtaining a tithe 
of the knowledge which we have indicated, and to 
our mind it would be the grossest injustice to these 
young gentlemen to exclude them from the profei- 
sion to which they may have devoted the best part 
of their lives, and who, without a critical know- 
ledge of the language of Homer, or an intimite 
acquaintance with Euclid, may make able and in- 
telligent lawyei-3. All we argue for is this, that 
those members of the profession who, by fortune 
or accident, having obtained their knowledge of 
law and literature in Universities, should not per- 
mit themselves to be carried away by the idea that 
that is the only way of attaining knowledge, and 
that a solid practical knowledge of law is not alto- 
gether incompatible with the ability of translating 
a page of Greek, or demonstrating a proposition in 
mathematics, however desirable it may be to pos- 
sess these acquirements. 

Section 24. — This Clause provides for the sus- 
pension of Procurators on the ground of fraud. 
And that seems the only ground on which he may 
be suspt^nded, excepting on what is subsequently 
called gross misconduct. We know what fraud in 
law is, but it would be extremely difficult for m^st 
people to say and agree about what is gross mis- 
conduct. But such a power as this Clause confers 
has long been felt as a want within or without the 
profession. In any large body of men there always 



will be persons who are a disgrace to the body, and 
the body of lawyers, we need not say, have their share. 
But hitherto veiy few instances occur of proceed- 
ings being taken against them, chiefly, we suppose, 
because it was left to the individuals aggrieved to 
bring the complaint This Clause, however, em- 
powers the Incorporated Societies to complain to 
the Sheriff against a defaulting member, and the 
Sheriff, on the complaint being proved, may strike 
the member off the roll A rig^t of appeal to the 
Court of Session against any judgment which the 
Sheriff may have pronounced is given. 

Section 2o, — This Section empowers any Pro- 
curator to complain against any person practising 
in a Court who is not a Procurator thereof, and 
the Sheriff is bound, on such complaint being 
proved, to interdict the person. This Section 
appears to precluds) pdrsons. Procurators in-K>ther 
Courts, from practising in any Court of which he is 
not a member. And this is one of the annoyances 
against which we have all along protested. We 
have always maintained that if we are a Procura- 
tor in any one Court, we ought to be entitled to go 
to any other Court, and there to practise, if we 
please, without being obliged to the courtesy or 
the forbearance of the Judge or Procurators of that 
particular Bar, it being always understood that 
we satisfy the Judge that we are entitled and do 
practise before some other Court. That is con- 
sidered the peculiar privilege of what is by cour- 
tesy usually called the Bar. An advocate's wig 
and gown are his passports to practise before all 
the Courts in Scotland; and we maintain that 
there ought to be no distinction in this respect 
with Procurators before the Inferior Courts. 

Section 26. — Explains the effect of the Sheriff's 
sentence, which seems certainly severe enough, but 
which in the circumstances could not have been 
made less. 

Sections 27, 28, and 29. — These clauses reserve 
the rights and privileges of certain incorporated 
bodies, and of parsons already entitled to practise 
in Sheriff Courts' and of Notaries Public. These 
Clauses, with Clause 2, seem to embrace all the 
parties having privileges at the passing of the Act, 
with which the Act is not to interfere. 

The original idea of this Statute, which is em- 
braced in its preamble, no member of the profession 
would think of disputing. In truth, the want of 
some such enactmant, at least an enactment em- 
bodying the ideas of the preamble, has been felt as 
a want for many years, and our only difference 
with the promoters of the present measure has been 
from the beginning one of detail We have without 
reservation expressed our opinions from time to 
time on the successive forms of the Bill, and now 
on the Statute itself, and although we cannot agree 
with those who think the measure as a whole a 
good one, yet we think that it may be worked, 
beneficially for the profession, provided the General 
Council and the b3iy of the Procurators agree to 
consider it as they ought to do as a tentative 
measure, as the basis of a future Act, embrac-. 
ing the experience to be attained under a work- 
ing of the present Act, and if it is gone about in 
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this ^irit, the ultimate benefits to the profession 
cannot fail to be great and salutary, and in that 
spirit we hope to see it brought into operation and 
worked. 



NEW REQULATIONS OF THE OUTER 
HOUSE. 

[We publish the substance of the Act of Sederunt 
to regulate proceedings in the Outer House, which 
was passed on 15th July, 1865, by the Lords of 
Council and Session, and which is to come into 
operation on and after the 12th November next.] 

1. When a cause is called in the Debate Roll, 
and no Counsel attends on either side, nor any 
admissible excuse is made for their non-attendance, 
the Lord Ordinary shall, by an entry on the Inter- 
locutor sheet, direct the cause to be deleted from 
the Roll, and the same shall only be re-enrolled at 
the bottom of the Roll ; and the Auditor shall, in 
taxing any account of Expenses, either as between 
party and party, or as between Agent and client, 
disallow any charges rendered unavailing by the 
cause not having been proceeded with. 

2. When, on such calling of a cause, Counsel 
shall appear on one side only, and no admissible 
excuse shall be made for the non-attendance of 
Counsel on the other side, it shall be competent for 
the Counsel appearing to take decree by default in 
favour of his Client ; and if he shall not do so, the 
cause shall be deleted fi*om the Roll, in manner, 
and with the consequences, before mentioned. 

S. It shall not be competent to have such decree 
by default recalled of consent of parties, but the 
decree shall not be recalled on a reclaiming note 
only ; and unless where the Court shall otherwise 
direct; the Auditor shall, in taxing any Account of 
Expenses incurred to his Agent by the party 
against whom such decree is taken, disallow the 
expenses of having such decree opened up. 

4. No excuse in respect of another engagement 
shall be admissible for the non-attendance of Coun- 
sel, except his being at the time engaged in a case 
before the Inner House, and being the sole Counsel 
on his own side in attendance, or if not sole Counsel, 
being the Counsel addressing the Court, or about 
to reply to the Counsel on the opposite side ; or 
his being engaged in a Jury Trial, or at another 
Lord Ordinary's bar; but, in the last-mentioned 
case, only if either actually addressing the Lord 
Ordinary, or about to reply to the Counsel on the 
opposite side. 

Every debate shall be proceeded with and brought 
to a close by the Counsel at the time in attendance ; 
and, except on special cause shown, no delay or 
adjournment of any debate shall be allowed. But 
it shall be always competent to the Lord Ordioary 
on special cause shown, to continue or adjourn any 
debate to another day, not more than eight days 
afterwards, when the debate shall be proceeded 
with, and completed by the Counsel tiien in attend- 
ance. 

6. The Counsel who is addressing the Lord Ordi- 
nary, or who is about to reply to the Counsel on 
the other side, shall not be entitled to leave the 



bar for any other Lord Ordinary's bar, but only if 
called to attend a Jury Trial, or the Inner House ; 
and, in the last- mentioned case, only if no other 
Counsel od the same side be in attendance in the 
Inner House. And the distinction of Preference 
Bars in the Outer House shall no longer prevail. 

7. Each Lord Ordinary shall put out in his 
Weekly Debate Roll not more than eight cases at 
a time ; but it shall be competent to put out addi- 
tional debates in the course of the week, the same 
being put out in the Roll two days before they are 
called. 

8. Each Lord Ordinary shall call his Motion 
Roll before any other business is taken up, other 
than the calling of the Printed Roll of the week. 

When a cause is enrolled in the Motion Roll, 
and the case is dropped without any motion being 
made, the Auditor shall, in taxing any Account of 
Expenses, either as between party and party, or as 
between Agent and Client, disallow the expenses 
occasioned by such Enrolment, unless he is satisfied 
that the cause was properly enrolled, and properly 
dropped. 

10. When a process is transmitted to the Lord 
Ordinary for adjustment of the Record, on revised 
papers, he shall forthwith appoint a day on which 
the c^use shall be in the Roll for such adjustment : 
And the Pursuer shall thereupon be entitled to 
borrow the process, and to make on the margin of 
his revised paper such alterations or additions as he 
may consider to have been rendered necessary by 
the statements of the Defender; such alterations 
or additions being made anterior to the time of the 
cause appearing in the Roll under the Lord Ordi- 
nary's appointment. Where no such alterations or 
additions have been made, the Lord Ordinary shall 
on that day close the Record. In the event of 
such alterations or additions having been made, the 
Lord Ordinary shall appoint another day on which 
the record shall be closed ; and it shall be thereon 
competent to the Defender to make on the margin 
of his revised paper such alterations or additions as 
he may consider to have been rendered necessary 
by those of the Pursuer — the same being made not 
later than the second day before that on which the 
Record is appointed to be closed ; and the process 
bein^ on that day returned to the Clerk. And on 
the day appointed by him, the Lord Ordinary shall 
close the Record. Provided always that, on every 
occasion on which the case is in the Roll for the 
purpose of closinj; the Record, it shall be competent 
to the Lord Ordinary, on special cause shown, to 
allow any further amendment which may seem to 
him proper, to be made either at the bar at the 
time of closing, or before such other d&y aa he shall 
specially appoint, and to which he shall continue 
the cause. And the Lord Ordinary shall, at the 
time of closing the Record, if he shall see cause, 
find any party who shall seem to him to have 
unduly delayed the closing of the Record, liable in 
such sum of expenses as he shall think just. 

11. The Lord Ordinary shall, at the time of 
closing the Record, require the partes to state, 
either then, or at an after day which he shall 
appoint^ and to which he shall continue the cause, 
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whether they are ready to reBouuce further proba- 
tion; and if th^y are ready to do so, a minute to 
that effect shall be subscribed by the Counsel for 
the parties, and lodged in process ; and the Lord 
Ordinary shall, with due regard to the state of the 
Record, pronounce an Interlocutor, appointing an 
Issue or Issues to be given in for trial by jury, or 
such other proof in the case as may be competent 
and proper; or else appointing a debate on the 
cause, or such parts of it as he may think proper. 
And such debate shall, when the Lord Ordinary 
thinks fit, be heard summarily, at the end of the 
Motion Boll. 

12. All appointments for the lodging or adjust- 
ing of Issues shall be held to be peremptory ; and 
if the Issue or Issues be not lodged within the time 
appointed, it shall be competent to the opposite 

. party to enrol the cause, and to take decree by 
default; which decree by default shall not be opened 
up by consent of parties, but only on a reclaiming 
note. And it shall not be competent, by any con- 
sent of parties, to delay the adjustment of the 
Issues beyond the second Statutory Meeting ; but 
if Issues shall not then be adjusted, it shall be in 
all cases imperative on the Lord Ordinary to report 
the case to the Inner House, in terms of the Statute. 
The object of this Act of Sederunt is to quicken 
procedure before the Court of Session ; the public, 
if not the profession, having such just cause of com- 
plaint of the delays and consequent expense of that 
Court. The new regulations are certainly calcu- 
lated to make greater speed in the business brought 
before Court, but unless enforced by the Judges in 
the same spirit in which they have been conceived, 
they will prove abortive. A bad law well admini- 
stered may for subjects be better than a good law 
ill administered, and it may happen that these good 
rules may not be enforced, and things remain as 
they have been. We hope this may not be ; but 
if so, the worse for the Court, — a public extension, 
and those whose interests are bound up with it, 
are the better for the local Courts, and those who 

' practise there. We have, however, every hope 
that all parties in the Court of Session will see it 
to be their duty or their interest so to work those 
rules that our Supreme Court may be brought 
more nearly in accordance with the requirements 
of the day, and maintain that confidence in the 
public mind which ought ever to go along with the 
Supreme Court of the kingdom. But if these fail, 
then the public demands will become so clamant 
that the Legislature will be called on by some one 
beyond the influence of the Parliament House, to 
effect and carry out a reform which, it will then be 
evident, is not possible for any one to accomplish 
within that conservative and obstructive influence. 



LEGISLATION OF THE PAST SESSION. 



[chapter Lxxxvn.] 
AN ACT TO AMEND THE LAW OF PARTNERSHIP. 

Whereas it is expedient to amend the Law relat- 
ing to Partnership : Be it therefore enacted by the 
Queen's most Excellent Majesty, by and with the 



Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parlia- 
ment assembled, and by the Authority of the same^ 
as follows : — 

1. The Advance of Money by way of Loan to a 
Person engaged or about to engage in any Trade or 
Undertaking, upon a Contract in Writing with 
such Person, that the Lender shall receive a Bate 
of Interest varying with the Profits, or shall re- 
ceive a Share of the Profits arising from carrying 
on such Trade or Undertaking, shall not, of itself, 
constitute the Lender a Partner with the Person or 
Persons carrying on such Trade or Undertaking, or 
render him responsible as such. 

2. No Contract for the Remuneration of a Ser- 
vant or Agent of any Person engaged in any Trade 
or Undertaking by a Share of the Profits of such 
Trade or Undertaking shall, of itself, render such 
Servant or Agent responsible as a Partner therein, 
nor give him the Rights of a Partner. 

3. No Peiw)n being the Widow or Child of the 
deceased Partner of a Trader, and receiving by way 
of Annuity a Portion of the Profits made by such 
Trader in his business, shall, by reason only of such 
Receipt, be deemed to be a Partner of, or to be 
subject to any Liabilities incurred by such Trader. 

4. No Person receiving by way of Annuity, or 
otherwise a Portion of the Profits of any Business, 
in consideration of the Sale by him of the Ckxxlwill 
of such Business, shall, by reason only of such 
Receipt, be deemed to be a Partner of or be subject 
to the Liabilities of the Person cariying on such 
Business. 

5. In the event of any such Trader as aforesaid 
being adjudged a Bankrupt, or taking the Benefit 
of any Act for the Relief of Insolvent Debtors, or 
entering into an arrangement to pay his Creditors 
less than Twenty Shillings in the Pound, or dying 
in Insolvent Circumstances, the Tender of any such 
Loan as aforesaid shall not be entitled to recover 
any Portion of his Principal, or of the Profits or 
Interest payable in respect of such Loan, nor shall 
any such Vendor of a Groodwill as aforesaid be 
entitled to recover any such Profits as aforesaid 
until the Claims of the other Creditors of the said 
Trader for valuable consideration in Money or 
or Money's worth have been satisfied. 

6. In the construction of this Act the word 
"Person" shall include a Partnership Firm, a 
Joint-Stock Company, and a Corporation. 

[chapter lxvii.] 

AN ACT TO PROVIDE FOR THE EXEMPTION OV 
CHURCHES AND CHAPELS IN SCOTLAND FROM 
POOR-RATES. 

Whereas, by the Act Third and Fourth William 
the Fourth, Chapter Thirty, it is provided that no 
Person shall be liable to be rated for or to pay 
Church or Poor-rates for or in respect of any 
Churches, District Churches, Chapels, Meeting- 
houses, or Premises exclusively appropriated to 
Public Religious Worship, and which (other than 
Churches, District Churches, and Episcopal Chapels 
of the Established Church) shaU be duly certified 
for the performance of such Religious Worship 
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SHERIFF-SUBSTITUTES* SALARIES. 



A RUMOUR bas reached us that the Sberiff-Siibstitutes 
in Scotland are again taking measures to have their 
salaries augmented, incited thereby we believe by 
the success which attended the application of the 
senior Sheriff Substitutes of Edinburgh and Glas- 
gow. Under the Act which passed towards the close 
of the Session of Parliament before last, the salaiies 
of these gentlemen, we believe, have been raised 
to £1400 a-year; and the present renewed move- 
ment has for its object, as iar as we understand, to 
raise the salaries of all the Substitutes in Scotland 
to a level with that of the County Court Judges in 
England. This was the avowed object of the memo- 
rial to Government, which when rejected by Govern- 
m ent, was presented to Parliament last year. W hen 
that memorial was presented, we printed it at length, 
and took the opportunity of oSering some obser- 
vations on the facte set forth therein. We have seen 
no occasion to alter the opinion we then expressed on 
two points, namely, the amount of salaries at present 
allowed to the Sheriffs-Substitute and the abolition 
of the office of Sheriffs-Depute. We said then, and 
we repeat now, that many of the Sherif&-Substitute 
in Scotland are inadequately paid. We think that, 
if some of the sheriffdoms or the seats of the Sheriffs' 
Courts were amalgamated, as has beeti done in 
Dumbarton and Bute, and Caithness and Suther- 
land, so far as the Sherifis-Depute are concerned, 
and that the Substitutes might thereby have some- 
thing like adequate work to perform, a sufficient 
salaiy ought to be attached to each, so that a man 
of competent talent and learning might always be 
readily secured. But, in the meantime, we think 
that the'Sheriffs-Substitute in Edinburgh, Glasgow, 
Dundee, and Aberdeen ought not to have less than 
the minimum of the County Court Judges in England 
— that is, £1200 a-year; and if the Sheriffs-Substitute 
lt>ring their inffuence properly to bear on ihe Govern- 



ment, we think they ought to succeed in their object. 
In the Memorial it was suggested that the Sheriffs- 
Substitute ought also to be i-aised in their position 
as Judges. They should be made Crown Judges, 
receiving their appointments directly from the 
Crown, and not remain in the subordinate position 
of nominees of the Sheriffs-Deputes — in other words, 
that the office of Sheriff-Depute should be abolished, 
and the Substitutes raised to similar dignity, so far 
as their appointment is concerned, which the Sheriffs 
now enjoy. This implied that the Memorialists 
feared that the augmentation of salaries would be 
objected to by the Government, and the answer 
prepared for them was, abolish the office of Sheriff- 
Depute, and their salaries would make up the sum 
i*equisite, and the Exchequer account against the 
Judicial Establishment of Scotland would not be 
augmented. We remember much was said and 
written at the time about the actual position occu- 
pied by the Sheriffs-Substitute as compared with 
the Sheriflfe-Depute, which we have no desire to 
recall ; but we conceived that we were then acting 
in the interest of the legal profession in Scotland 
when we strenuously objected to the abclition of 
the office of Sheriff-Depute on .the single ground 
that he wsts a Judge of Appeal, and that for a trifling 
sum a review could be had of the judgments of the 
Sheriff-Substitute. We have seen no reason to 
alter our opinion that the abolition of the office of 
Sheriff-Depute would be injurious to a large class 
of litigants who, rightly or wrongly, desire to have 
the opinion of another Judge. In the large towns 
and more populous counties, a proposal has been 
made, not for abolishing the office, but for substi- 
tuting a different Court of Appeal, and it has met in 
some quarters a measure of approval. The sugges- 
tion is, that all the Substitutes in the town or the 
district should sit periodically as a Court of Appeal. 
Such a Court, we have no doubt, would have some 
recommendations over the opinion of a single Judge, 
although it has its disadvantages as well Put m 
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some shape or other, we are certain that the profes- 
Bion and the public desire to have a Court of Appeal 
intermediate to the Court of Session. 

In connection with the augmented salaries of the 
local Judges is an increase of their jurisdiction under 
the Small Debt Acts. The enormous business before 
these Courts — the statistics of which for one year in 
Glasgow we publish in this number — show in what 
direction parties driven to prosecute go ; and it is 
quite well known as matter of fact that large sums 
are sacrificed above £12 to bring them within the 
rule of that Court, rather than take theii* cases into 
the ordinary Court. The time we think has come 
when the suggestion of the Edinburgh Chamber of 
Commerce should be adopted, and the Small Debt 
Jurisdiction of the Sherifis raised to £25. But 
with that augmented jurisdiction the right of appeal 
should be conceded, and if the Appeal Court com- 
posed of Sheriff-Substitute could be established, we 
think the appeal should be to that Court, but«hould 
be made final there. 



GLASGOW SHERIFF COURT STATISTICS. 

As is customary with Mr. Sheriff Bell, the Senior 
Sheriff-Substitute of Glasgow, at the opening of the 
Winter Session, he made a statement of the amount 
of business for the year ending 12th October, 1865. 
The Sheriff stated that during the year ending 12th 
October, 1865, the gross number of enrolments in 
the printed rolls of ^e three Sheriffs-Substitute was 
5821. Of these 1829 were motions, 507 adjustments 
of records, 1138 diets for proof, and 1227 debatea 
The gross number of new cases tabled during the 
year was 1170, in 695 of which appearance was 
entered, while 475 decrees in absence were pro- 
nounced. In only 28 of these cases caution was 
found, with a view to advocation, and in a good 
many instances the advocation was not carried out. 
In the Appeal Courts held by Sheriff'Sir A. Alison 
there had been 1730, including Appeals from all 
three wards of the county. In the Small Debt 
Court, 22,095 cases had been disposed of; 219 
criminal cases had been tried by the Sheriffs-Sub- 
stitute and a jury ; and 78 had been tried sum- 
marily by the same Judges. The prospects for the 
ensuing session indicated no abatement of work. 

The amount of work which these figures exhibit to 
have been gone through for the last twelve months 
is very great, and show in the clearest possible man- 
ner the estimation in which the Sheriff Coui-ts at 
Glasgow are held, for very many of the cases tried 
in these Courts- would have found their natural 
forum in Edinburgh, whether from the pecuniary 
amounts concluded for, or the nicety, or the difficulty 
of the questions submitted for solution ; but the ex- 
pense and delays of the Sup: eme Court have hitherto 
been so great as to repel many litigants who would 
have preferred to have had their cases disposed of 
in Edinburgh, but who prefer a speedy judgment at 
a little expense, though perhaps not quite to their 
mind, to the great expense and enormous delay of 
the Parliament House. There may be one other 



cause to the preference shown for the Sheriff Court, 
and it is one to which more weight should be given 
than usually is, and that is, that when a case goes 
into the Court of Session the country agent usually 
ceases to have much pecuniary interest in the 
action, for he as a rule is totally ignored in the 
the Court of Session, while it has been decided that 
the country agent it the employer of the Edinburgh 
agent, and is liable to him for payment of his pro- 
fessional account, and it is totally against rule, and 
the Court has on more than one occasion decided 
that on no account can the countxy agent be per- 
mitted to participate, or share the Edinbuigh agents' 
account. For this rule there is no good reason, and 
that it is a mere local rule which might be reversed 
without detriment to the profession, and perhaps 
with advantage to the Court of Session, we can 
point to the rule in England where London attcMr- 
neys have long been in the habit of sharing their 
accounts with their country correspondents. We 
know of no reason why the rule should be different 
at this end of the island, and we would direct the at* 
tention of the Edinburgh agents to the consideration 
of this question in which they and the Edinburgh Bar 
are interested, to a degree of which, perhaps, they are 
wholly unconscious. We are aware that a certain 
class of agents have attempted indirectly to get the 
better of the rule laid down by the Court ; but we 
have our misgivings that until the rule has got the 
sanction of the larger firms in the profession, and 
even got the countenance of the Court, it will be 
looked upon by the profession at large as irregular, 
and to be carefdlly avoided, not so much as diminish- 
ing their income as not being quite the thing, in 
other words, as not being respectable. All we can 
say on the matter is, that what is respectable in 
London and liveipool, cannot surely be in itself 
pactum HUctum and disgraceful in Edinburgh and 
Glasgow. 



INDORSATION OF BANK CHEQUES. 

We report a case in our present number with refer- 
ence to the indorsation of Bankers' Cheques, the 
point involved in which, we have some reason to 
think, is not generally known ; and we take this 
opportunity of bringing it under the notice of our 
readei:s. 

In the case referred to — A. B. v. The Union 
Bank — a Bank Cheque, signed by the Drawer in 
favour of a party named or his order, got into the 
possession of a third person, and the Payee's name 
was indorsed on it, presented to the Bank, and its 
contents paid. On this coming to the knowledge of 
the Drawer and Payee, they applied to the Bank 
for repayment, and on examination of the signature 
the Payee averred that it bore no resemblance to his 
signature, which was well known to the Bank, as 
he had done business with them for many years. 
The Bank, however, declined payment, and there- 
upon the Payee raised an action in the Small Debt 
Court. The Bank pleaded the 19th section of 16 
and 17 Yic, cap. 59, entitled, '' An Act to repeal 
certain Stamp Duties, and to grant others in lieu 
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thereof; to amend the laws relating to Stamp 
Duties, and to jnake perpetual certain Stamp 
Duties in Ireland/' passed 4th August, 1853. The 
19th section of that Act is as follows : ^* Provided 
always, That any Draft or Order drawn upon a 
Banker for a sum of money payahle to order or 
demand, which shall, when presented for payment, 
purport to be endorsed by the person to whom the 
same shall be drawn payable, such shall be a suffi- 
cient authority to such Banker to pay the amount 
of such draft or order to the bearer ; and it shall 
not be incumbent on such Banker to prove that 
such indorsement, or any subsequent indorsement, 
was made by or under the direction or authorily of 
the person to whom the said Draft or Order was or 
is xnade payable either by the Drawer or any In- 
dorser thereof 

In the case refeiTcd to, the Pursuer maintained 
that the Bank knew his signature well, he having 
done business with them for ten or twelve years, 
and that the signature indorsed on the cheque 
bore no resemblance to his. The Bank pleaded 
the section of the Act quoted, and maintained 
that all they had to do was to see that the Payee's 
signatui-e, or one purporting to be such, was in- 
dorsed on the cheque. The Pursuer replied that, 
ex fiusM of the signature, it could not, even on a 
slight scrutiny, be held as resembling or purporting 
to be his signature, and from its dissimilarity the 
Bank ought to have examined more minutely and 
made inquiries, and in point of fact were thereby put 
upon their inquiry ; and not having made inquiries 
which a prudent and careful man in the circum- 
stancts ought to have done, they were liable to pay 
again. l9ie. Bank, however, maintained that, in 
terms of the Act, if there was a signature at all, 
and it purported to be that of the Payee, they were 
safe to pay, and were not bound to msJce any in- 
quiries. 

As will be seen from the report, the Sheriff gave 
effect to the Bank's plea, and assoihded the Defender. 

It appears that this particular Stamp Act applies 
to the tlnited Kingdom, although its title and its 
preamble would scarcely lead one to think so. And 
it appears that in a case before the English Courts 
refeiTed to by Mr. Bobertson in his Eandhook of 
Bamher^ Law^ 2nd ed., p. 59, that it has been held 
that a Banker who has paid a Draft indorsed by a 
party *' per procu/rcUiony'* but whose signature was 
forged, was not liable in repayment 

This privilege or immunity from the usual care in 
conducting business is only granted in favour of 
Bankers {Thomson on Bills, Sheriff Dove Wilson's 
editiony p. 108), so that should any private party 
give fuU value for a Bank Oi-der indorsed to him, 
&e indorsation being forged, he would have no 
recourse against the Drawer. The policy of such a 
law is ceiiAinly open to question, and the only 
foundation on which we can conceive it to have been 
passed is the multiplicity of transactions In a Bank, 
and the difficulty, if not the impossibility, of mi- 
nutely examining every signature on documents 
presented to them to be cashed ; but whether this 
be a sufficient ground for such an exceptional rule, 
it is well the role should be widely known. 



GENERAL COUNCIL OF THE 
PROCURATORS. 

The first meeting of the General Council of the 
Procurators of Scotland was held in the Sheriff 
Court House, Edinburgh, on 30th October, in terms 
of the Act of Parliament Representatives attended 
the meeting from the incorporated bodies of Pr6< 
curators in Glasgow, Inverness, Dundee, Ajn*, 
Dunblane, Wigtownshire, Greenock, Banff, Airdrie, 
and Linlithgow. Mr. Mitchell, Dean of Faculty of 
Procurators in Glasgow, was, on the motion of Mr. 
Murdoch, unanimously appointed tntenm Chairman. 
After the various Members had produced evidence 
of the incorporation of their societies, and of their 
own appointment as representatives, the meeting 
named Messrs. Murdoch (Ayr), Caird (Stranraer), 
Reid (Dundee), Watt (Airdrie), and Barty (Dun* 
blane), (Mr. Murdoch, convener), a Committee to 
prepare the bye-laws for the regulation of the Gen- 
eral Council, and also to consider and report to thd 
next meeting upon a curriculum of legal study for 
persons intending to apply for admission as Procu- 
rators, the examination of such persons, and other 
matters referred to in the twentieth Section of thd 
Act It was also resolved that any bodies of Pro- 
curators forming themselves into incorporated socie- 
ties before the next meeting of Council, should 
communicate the evidence of their incorporation to 
the Convener of the Committee, and that their 
representative should also produce evidence of theii? 
appointment at the first meeting of the General 
Council which they should attend. The next meet- 
ing of General Council was appointed to be held 
within the Faculty Hall, Glasgow, on the 13th Feb- 
ruary next, at one o'clock, p.m. 



REVIEW. 



A Complete System of Conveyancing, Adapted 
TO THE Present Pbactice of Scotland, and the 
Recent Statutes Comprehending the Consti- 
tution, Transmission, and Extinction of Heri- 
table and Moveable Rights; andFormsPabsing 
Hrr Majestys Signet. By the J uridical Society 
of Edinburgh. Vol. II., Moveable Rights, 4th 
Ed. Published by BeU & Bradfute, Edinburgh. 

This is the Fourth and long-looked-for Edition of 
the Juridical Styles^ Moveable Rights. This portion 
of the work as the Preface tells us, has long been 
out of print, and in numerous respects we may add, 
not suitable to the present state of the Law ; but 
notwithstanding both these defects its price was 
always very high. It is nearly forty years since 
the Third Edition was published, and certainly very 
extensive and material changes have taken place 
in the Law during that period, although notldng 
so extensive as in the feudal branch of convey- 
ancing, still the commerce of the country has so 
universally expanded, and the modes of conduct- 
ing business have so changed, that, as was to be 
expected, many additions have been made to the 
volume before us, and there will be found under 
Factories and Commissions, and Contracts and 
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"RanViTig and Matrimonial Writs, very important 
additions, without which a volume of forms such as 
this would be imperfect. 

Other portions of the volume have necessarily 
received the attention of the Juridical Society, and 
alterations rendered necessary by the Statutes rekt- 
ing to moveable properly, executors, and maritime 
contracts. These have ail been cai^fully revised, 
and most of them we are told re-wiitten. Thus, as 
was to have been expected, bringing the work up to 
the requirements of the present day. 

An Appendix of the utmost importance has been 
added to this Edition, which will greatiy assist and 
lessen the labour of the Legal Pi-actitioner in one 
perhaps of the most disagreeable of his duties, that 
namely relating to Inventories, Stamp Duty, Legacy 
and Succession Duty. The Editors have been as- 
sisted by the Officers of the Inland Revenue in Scot- 
land, and there can be no doubt that the assistance 
of these gentlemen will be found to have been the 
best possible policy for them, because having supplied 
these forms and schedules, and in addition added 
notes and directions, their individual labours must 
thereby be immensely lightened. Eveiy Practitioner 
knows the corrections, the apparent purposeless 
alterations, and the most rigid exaction of the 
minutest forms, the practical purpose or object of 
which it passes every intellect out of the Inland 
Revenue to comprehend, until now, as matter of fact, 
no professional man has ever been so happy as to 
get passed an Inventory Account without its being 
returned with several corrections, directions, and 
minute instructions. All this, if not entirely avoided 
l^ following the forms here given, will at least be 
immensely lightened, both to the Legal Practitioner 
and to the Revenue Officer. 

Another branch .of the Appendix we cannot pass 
without notice. We refer to the Accounts and 
Rentals of Tutors and Factors, under the Pupils 
Protection Act. These it appears were prepared 
by the late Mr Maitland, the Accountant of Coui-tj 
and as may well be judged from the well-known 
ability of that lamented officer, it cannot fail but 
to be well adapted for the purpose intended. 

It hafl been said that Dictionary makers are em- 
ployed about in the most thankless of employments, 
and although a volume of precedents and styles has 
a strong analogy to what is usually understood as a 
Dictionary, we are very far indeed from holding the 
opinion that their labours, though not of the highest, 
are yet of the most valuable kind. To the convey- 
ancer it is superfluous to say that such a volume is 
to him quite indispensable, and as the volume has 
no competitor, and from the admirable way in which 
the present Edition has been prepared, it must find 
its way into the writing chamb^ of every Legal 
Pi^actitioner in Scotland. 

A word as to the form of the volume. When the 
first volume of the last Eklition of Heritable Rights 
came out in 1845, we indulged in a prejudice to its 
form. We have been accustomed in our youth to the 
square octavo form of the volume, and whether fix>m 
early association or prejudice, we thought; and we 
have not yet overcome the prejudice, that the old 
form of the volume was the natural one for a Book 



of Styles ; but as the two volumes have aasumed 
the fiirm tiiey have, tiiere can be no hopes now of 
reverting to the original^ and, as we think, better 
shape of the worit 
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CHAPTEB LZVII. 

AN ACT TO PROVIDE FOB THE EXEMPTION OF 
CHURCHES AND CHAPELS IN SCOTLAND FROM 
POOR-RATES. 

(CoiUimedJrom hH montk) 

According to the Provisions of any Act then in 
force ; and that no Person shall be liable to sudi 
Rates because such Churches, Chapels, Meetings 
houses, or other Premises, or any Yestiy-rooins 
belonging thereto, or any part thereoi^ may be used 
for Sunday or Infant Sdiools^ or fnr the Charitable 
Education a£ the Poor : And wherean, aoconlii^ to 
the general practice in Scotland, Churches and 
Chapels are exempted from Poor-rates, but Doubts 
have been entertained whether the recited Act 
extends to Scotland : Be it enacted by the Queen^s 
most Excellent Majesty, by and vith the Advice 
and Consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, 
and by the Authority of the same, as follows : — 

1. No Person shail be rated or be liable to be 
rated for, or to pay any Poor-rates for or in i*e8|)ect 
of any Churdi, Chapel. Meeting-house, or Premises 
in Scotland exchtsively appropriated to Public 
Religious Worship ; and no Person shall be liable 
to any such Bates because such Church, Chi^l, 
Meeting-hous^ or other Premises, or any Boom 
belonging thereto, or any part thereof may be used 
for Sunday or Infant Schools, or for the Charitable 
Education of the Poor. 

[chapter xciv.] 
AN ACT TO AMEND THE CARRIERS ACT. 

Be it enacted by tiie Queen's roost Excellent 
Majesty, by and with the Advice and Consent of 
the Loffdfi Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
Authority of the same, as follows : — 

1. In the Carriers Act (that is to say, the Act of 
the Session held in the Eleventh Year of the reign 
of King George the Fourth, and the First Tear of 
the Reign of King William the Fourth, Chapter 
Sixty-eight, ^*for the more effecttial protection of 
Mail Contractors, Stage-coach Proprietors, and 
Common Carriera for Hire, against the Loss of 
or Injury to Parcels or Packages delivered to them 
for Conveyance or Custody, the Value and Contents 
of which shall not be declared to them by the 
Owners thereof^" ) the term " Lace " shall, with 
respect to any Parcel or Package delivered after the 
commencement of this Act, be construed as not 
including Machine-made Lace. 

2. This Act shall commence from and imme- 
diately after the Thirtieth Day of September, one 
thousand eight hundred and sixty-five. 

3. This Act may be cited as ** The Carriers Act 
Amendment Act,. 1865.*! 
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THE ATTOpjfBY TAX. 



A PRINTED circalar has been sent to us from the 
Dean, Sub-Dean, and Secretaiy of the Society of 
Solicitors, Airdrie, Lanarkshire, one of the newly 
incorporated Faculties, intimating that a movement 
has been made in their part of the country to send 
up petitions for the abolition of this tax. We are 
very glad that such a movement has originated any- 
where in Scotland. We have again and again 
brought this subject under the notice of our readers, 
and urged them to take steps having abolition for 
its object, but we have hitherto found that we have 
met with U.ttle or no response. In 1863, in the 
second volume of this Magazine, we again brought 
the subject before the profession, knowing that in 
England aitd treland an effort was then being made 
to bring their influence to bear upon the Chancellor 
of the Exchequer to induce him to give up the tax. 
WhUe very many petitions were presented to Par- 
liament from England and Ireland, we then had to 
express our regret that only one had been sent from 
Scotland, and that was from the Procurators of 
Perth. While so little exertion was made, of course 
the conclusion drawn by politicians was, that the 
Procoiators as a body did not think the tax a hard- 
ship, on the contrary, that some had even been heard 
^ say that there was some mystic virtue in the £6 
annual certifiicate duty. Unquestionably, it was an 
argument to which there was no answer, when the 
Chancellor of the Exchequer could point to Scot- 
land and say to those who pleaded for the remission 
of the tax, that from all Scotland there was only one 
petition, and that from a body not the largest 
amongst the profession. We hope that the newly 
incorporated law societies may be enabled, by their 
unity of action and the influence they can bring to 
bear upon similar bodies throughout the country, to 
signalize their new position by petitions being pre- 



sented from every Bar in Scotland praying for the 
abolition of this invidious tax. 

The profession ought to remember that during 
th^ last session of Parliament a motion . was made 
and carried, against the Government, that the 
tax ought to be abolished. This motion, how- 
ever, was in a Committee of Supply, and only 
amounted to this, that the committee recommended 
to the Chancellor of tJie Exchequer to take into 
consideration the expediency of remitting the tax. 
But the legal profession may take it for granted 
that, large though the surplus may be which the 
extraordinary prosperity of the country has placed 
at the disposal of the Chancellor of the Exchequer, 
he will not forego a tax so easily collected, and from 
a body with whom the general public may not 
sympathise, unless the influence of the whole body 
of the three kingdoms is brought to bear upon him. 
But, on the other hand, with the recommendation of 
the Committee of Supply, and the exercise of the 
undoubted influence which the profession can bring 
to bear, and considering the large surplus in the 
Chancellor's hands, we will this year be very san- 
guine in getting the tax remitted. We recommend 
that the law bodies in England and Ireland be com- 
municated with by all the iucorporated bodies in 
Scotland who think the subject of sufficient import- 
ance to justify unity of action iii' the' three king- 
doms ; and, we may say that, unless this be done, 
we have little hope of succeeding. The tax is im- 
perial and not local, and all parts of the country 
must join in the demand if we are to succeed. 

The circular refers to a form of petition which 
we printed in 1863 in this Magazine, which is 
recommended as an excellent model, and as that 
volume may not be in all hands for reference 
by the profession, we reprint the form and re- 



THE SCOTTISH LAW MAGAZINE. 



{Jamunry^ 1866. 



commend it to be generally adopted That form, 
we maj state, was the one ujEied bj the Frocuratora 
ofPerthinl863. 

** That the Certificate Duty on AttomejSi and a 
Tax on Warrants to Prosecute, were first imposed 
in the year 1785, to make up an unexpected defi- 
ciency. The Warrant Stamp, and all other stamps 
on law proceedings, were afterwards abolished as 
taxes on the administration of justice, but the Cer- 
tificate Duty remains, and has been largely increased. 
At firsts if a practitioner resided in London he paid 
£5, and if any other part of Great Britain, £3 ; 
but it IB now £9 for those resident in London, 
Edinburgh, or Dublin, and £6 for those resident 
elsewhere. 

^* The members of the legal profession also pay 
large sums to Government on articles of clerkship, 
and on their admission as attorneys, solicitors, and 
procurators. 

^' These duties are partial, unequal, and unjust; 
for no other profession than that of attorneys, soli- 
citors, and procurators is charged with similar 
stamp duties, nor is any annual stiftnp duty imposed 
on the higher branches of the legal profession. The 
inequality of the tax is further proved by the cir- 
cumstance that an attorney whose professional 
emoluments amount only to £100 per annum is 
charged the same tax as one whose emoluments 
amount to £1000 a -year. 

" Such duties, besides, are not founded on any 
just principle of taxation. 

" If a tax on the talent and industry of indivi- 
duals engaged in a lawful calling be at all expedient, 
it ought to levied, not only on the three learned 
professions, but on all merchants, bankers, manu- 
facturers, traders^ and others. A small tax on each 
would remove the grievances complained of, and at 
the same time produce far more than the amount 
now levied unjustly on attorneys and solicitor. 

" It is now an established principle that there 
should be no class legislation — ^that taxes should 
be general, and not be imposed for the protection of 
manufacturing, agricultural, or any other class. If 
therefore, it be wrong to levy imposts on the com- 
munity for the benefit of a class, it must be equally 
wrong to impose burdens on one class in exonera- 
tion of the rest. 

" The attorneys and solicitors, in common with 
their fellow-subjects, pay at least their equal share 
of all the taxes imposed on the community at large. 
The Certificate Duty, which falls exclusively on 
their branch of the profession, is, in fact, an addi- 
tional income-tax; and as they are required to pay 
income-tax on their professional earnings, they 



ought in fairness and justice, to be relieved from 
the Certificate Duty; otherwise they are subjected 
to a burden double the amount borne by the other 
classes of the pubHa 

*^ By the operation of many recent changes in the 
law and practice of the Courts, and by enactments 
relating to deeds and other documents, the emolu- 
ments of the profession have been much diminished, 
although the disbursements continue very nearly the 
same. This is submitted to the consideration of the 
Legislature as another reason, if another were re- 
quired, why this tax should be repealed. 

" The petitioners do, therefore, humbly pray that 
it may please your Honourable House to pass an 
Act, repealing the Annual Certificate Duty, payable 
by attorneys, solicitors, procurators, notaries public, 
and other members of the l^;al profession." 



JUSTICE OF THE PEACE SMALL DEBT 
ACT. 

The Statute under which Justices of the Peace in 
Scotland at present try civil causes, not exceeding 
the value of £5 sterling, is 6th Geo., 4th cap., 48. 
That Statute was passed in the year 1825, and was 
partially amended by 12 aod 13 Vict., cap. 34, in 
the year 1849. The previous Statutes were 35 Geo. 
IIL, cap., 123, and 39 and 40 Geo. IIL, cap., 46. 
The present Statute is just forty years old, and it 
appears strange that it has attained to so mature an 
age considering the effect of some of its provisions. 
No doubt the Justice of Peace Statutes are older 
than the Sheiiff Small Debt Acts. Mr. Home 
Drummond carried through the first Sheriff Court 
Small Debt Act in the year 1826, amended in 
1829. Various improvements were made on these 
Acts, and the present Sheriff Small Debt Act i» 
1st Vict, cap. 41, extended by 16 and 17 Vict, 
cap. 80, sec. 26. 

Although the attention of the late Mr. Wallace 
of Kelly and the late Lord Murray, when Lord 
Advocate, was successfully directed to the improve** 
ment and extension of the former Sheriff Court 
Small Debt Acts, still nothing has been done to 
amend the Justice of Peace Small Debt Act, if 
we except the amendments introduced by 12 and 
13 Vict., cap. 54, abolishing the two citations and 
providing for indorsation of decrees. 

We purpose pointing out some of the defects of 
these Statutes. 

The Justice of Peace Small Debt Courts are mostly 
resorted to by grocers, clubmen, and purchasers of 
debts, who, though they lose their cases, have nothing 
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to paj in the shape of costs beyond the dues of claim, 
Is. 7d.9 and the constable's fee for serving, which is 
onlj 4d« a mile. Amongst the objectionB to the 
Justice of Peace Small Debt Act, the first we notice 
is the demand made upon each defender in terms of 
Sdiedule A ** From the defender, for the first ap- 
pearance of each defender, * Sixpence.'** The officer 
in attendance, as soon as a defender comes to the bar, 
demands <' Court Dues, Sixpence." In almost all 
cases the defender reluctantly pays the obnoxious fee. 
If he hesitate, he is told that if he does not pay de- 
creet will be pronounced against him in absence. He 
may not have the needful coin ; he has no friend in 
Court from whom he may borrow it ; and in the 
excitement of the moment the man is ashamed to 
admit that he is not possessed of sixpence, and the 
inexorable Clerk marks in his book "absent, decern," 
whilst the judges are helpless to remedy, however 
much they may condemn such a proceeding- Thus 
the Court is virtually shut against the defender. In 
point of fact the entry made by the Clerk is erro< 
neous — ^the defender is not absent The " sixpence" 
is absent^ and by a curious fiction of law the unfor- 
tunate defender, although present, but without the 
*' aes in preserUi/* is absent too. Besides the hard- 
ship of such a system, it discloses a species of buying 
and selling, and is a most unseemly spectacle in a 
Court of Justice. Probably the defender may be 
owing the debt, and he has come to plead for time to 
pay it. He may have a large family depending 
upon him, and through personal or family sickness, 
his circumstances may have for the time been much 
reduced. He may have the intention of honestly 
meeting the debt by instalments, but he could not 
command the " sixpence," and he leaves the Court 
with a heavy heart, knowing that his only hope 
now lies in an appeal to the generosity of the credi- 
tor. Sometimes the creditor tells his debtor that he 
will accept of payment by iustalments, and verbally 
contracts with him accordingly ; but the first oppor- 
tunity that presents itself, the debtor's wages are 
arrested. The debtor is then told that the decreet 
has been put into the hands of the constable, to 
whom the debtor is referred. The rest may be un- 
derstood. The debtor finds himself entirely in the 
hands of the constable. He is too poor to pay the 
debt at once, and he is only too glad to pay the ex- 
penses, and so gain time, and save further trouble 
and exposure. Instances not unfrequently occur 
when a defender, in such a predicament^ has lost his 
situation from a repetition of arrestments. 

Suppose^ however, that the defender was not 
owing the sum sued for. The injustice and oppres- 
sion may be very greats but is irremediable, whether 



the poverty of the defender or the state of the law 
is considered. 

The next point we notice is ** Lockhole Exeea* 
tion&" These ought undoubtedly to be abolishkL 
They are a monstrous evil, and we fear, in too many 
instances, enable pursuers to obtain decreets for 
claims more than doubtful A pursuer has gained 
half the battle and more when he has got his decreet 
in absence. The defender, we will suppose, has 
never heard of the summons against him^-or, as 
sometimes has happened, the copy has been stuck 
into the keyhole and instantly withdrawn; or the 
copy has been left at his former place of abode. 
The first intimation the defender has had of the 
action is an arrestment of his wages. In these 
circumstances the defender takes advice, and is 
told that he must raise the whole amount, and 
consign both principal and expenses before ho 
can be heard, or obtain any redress. These 
things occur over and over again, principally too 
amongst the most industrious of our population, 
in whose minds there is engendered a spirit of 
discontent, and the idea that ther^ is one law for 
the rich and another for the poor, — and the law is 
thus brought into contempt. 

The Act provides no machinery whereby defend, 
ers who maintain a successful defence can recover 
expenses from pursuers. Pursuers when they gain 
in other courts of law get expenses, not so the de« 
fenders, in the Justice of Peace Courts ; they can- 
not even get back the ^' Sixpence " they paid for 
appearance. It is even doubted whether successful 
defenders can recover expenses by a separate action. 
They may have had to pay railway fares, allowances 
to their witnesses, fees to constables and the like, 
but can get nothing back. At first they had the 
^' Sixpence " to pay; then, for eveiy oath of a witness 
4d.; for every oath of party Is.; and for the Decreet 
of Absolvitor 6d. We understand that some years 
ago a case was brought before a Sheriff Courts at 
the instance of a successful defender, in the Justice 
of Peace Small Debt Court, concluding for expenseSf 
4%e., incurred by him in consequence of an action 
'Al the latter Court, but that the Sheriff held he 
had no power to judge in such a case. Then we 
have 'Megal practitioners" altogether excluded 
from appearing and pleading in any case. Even a 
mandatory for a pursuer living at aoertain distance 
from the place where the Court is held, must not 
be ^'a procurator, solicitor, or person practising 
the law." In practice however, sheriff-officers, and 
constables, are allowed to appear as mandatories; 
whereas, by the Sheriff Court Act no officer is 
allowed to appear for a pursuer or defender, and 
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tljuB latter oourae is the preferabb one. We are 
certain tliat it is an evil to the administmtion 
of jualice in the0e Courts, that procurators are 
excluded; at all eyents, of the two evils — ^ill con- 
sidered and illegal judgments, and the presence of 
lawyera soQietimes prevent these — the latter we 
thi^ the least The Ixod AdvocatCi we under. 
gfaMid, has the anbject of the Justice of Peace 
Small Debt Court at present under consideratian* 
9is lyQirdship has stated that *4t is a subject of 
greatiniportance^andihat he will give it his careful 
consideration.'' 

We have always understood that when the Small 
Debt Sheriff Court Act was passed, it was the opi- 
nionof the ministers in office, that the Justice of Peace 
Qourts would be allowed by the public to fisdl into 
cUivion, because of the very defects in their Acts 
as compared with the Sheriff Court Act These 
well meaniDg li^lators however forgot one or two 
things They omitted to notice that the Clerks of the 
Peaoe^ who are unsalaried officers, and are only paid 
by jdes, had a manifest interest in working their 
own Act for their own benefit^ and they have done 
so. The constables are £Eivoured, and an interpre- 
tation put upon the table of fees, which makes these 
really as lai^ as in the Sheriff Court ; and as already 
noticed, they are permitted, conti-ary to the spirit of 
the Act^ to appear as mandatories; for if procura- 
tpfs are ezoluded, surely the lesser fry, the hangers 
on about the Clerks' Office, and the Courts, oi]^ht 
uot to be allowed to appear. 
. We confess that we are rather in favour of an 

-4' ... 

entire abolition of l^e jurisdiction, than of amend- 
ing the provisions of the Statute; but^ until Parlia- 
ment has come to see that the country would be 
benefited by abolition, we shall be glad to wel- 
come such improvements on the Statute as may 
tend to the better administration of justice, and the 
establishment of a greater degree of confidence in 
the public sund. 



LAW BEFOBTS. 

Wk need not dwell upon the neoessiiy, which evoj 
practising lawyer understands, of having full and 
authentic reports of the decisions of the Judges of 
our Supreme Courts. But there is an evil also to 
be guarded against in the multiplicity of r^)orts. 
In England, these reports had become soch aburden 
to read, and a tax to pay, that the bendi and the 
bar have recently become united in suppressing all 
these private reports^ and afker sozfle opposition they 
have succeeded, and in their place have established 
a single set of authentic reports f<»e ail the Courts. 
We have not so many Courts in Scotland as thegr 
have in England, nor have the reports become quite 
unmanageable, but weobserve an effort made by some 
private parties to estabHeh a third series of rep<Mrt8, 
one recommendation of which at least is their cheap* 
ness. We do not intend to criticise these reports ; 
but we consider that a third series is quite un- 
necessary, and can only lead to confusion. We 
have already two sets of reports, that popu- 
larly known as Shaw k Dunlop, and the Jvmst, 
Without saying which of these is to be prefeiTed, 
we think it worth considering whether one se^ 
of reports is not quite sufficient for all the busi- 
ness coming before our Supreme Courts. The 
evil is not very great with us, but it is an evil 
to have more than one set of reports. The Free 
Trade pnnciple, for which some have argued, 
has nothing to do with such a matter. What the 
profession wants, is authentic and complete reports 
of all important cases coming before the Courts u^ 
Edinburgh, and we would recommend it to the 
earnest consideration both of the bench and the 
bar whether the system which has just been adopted 
in England, might not with advantage be adopted 
in Scotland. 
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SHERIFF COURT REPORTER. 



SHERIFF JAMIESON OF EDINBURGH. 



Shbriff Jamivsoit of Edinbui^h delivered an ad- 
d)res8 on taking leave of the members of the Bar and 
his colleagues on the Bench in the Edinburgh She- 
riff Court> to enter on his duties as Sheriff of Aber- 
deen. In the course of it he said : — I think it right, 
at the same time, thankfully to acknowledge the 
Lord Advocate's successful efforts to raise the status 
and increase the remuneration of those who hold 
the honourable office which I am about to resign. 
By the Act of last year, the salaries of the two 
Sheriff-Substitutes of the county and of Glasgow 
have been raised to an amount which, I have no 
doubt, will always command the services of 
very able and experienced lawyers. I pay this 
tribute to his Lordship all the more heartily that 
my motive can scarcely be misunderstood, as I have 
no longer any personal concern in the salaries at- 
tached to the office, although I cannot cease to feel 
a deep interest — I may say a hereditary interest — 
in whatever tends to increase the efficiency of the 
Sheriff Courts and to improve the position of their 
Judges. During the last twenty years there have 
baen many changes in our public policy and legis- 
lation, which have produced the happiest effects on 
the economic condition of the British people, and 
which have been recently sketched with rare elo- 
quence by an illustrious statesman. The same 
eventful period has been marked by several im- 
provements in our law and practice. The Sheriff 
Court Act of 1853 greatly improved the procedure 
in civil cases, especially in the taking of evidence. 
The new system, while it has increa^ the labour 
of the Sheriff- Substitute, has diminished both delay 
and expense, two evils usually found in* company. 
There is reason to believe that more might easily 
be effected in the same direction by wise and tem- 
perate reform, and also by a stricter enforcement of 
existing statutes. It must be admitted that our 
procedure is still too contracted, and that this has 
been one main cause of the transference of so many 
causes of value and importance to the Small Debt 
Roll. Clients and the general public cannot com- 
prehend these endless adjournments and long inter- 
vals between the calling of the summons, Uie pre- 
paration of the record and settling of the issue, the 
taking of the proof and the debate on its import 
But the trial of a canse in the Btoall Debt Court is 



intelligible to most ordinary capacities. The par- 
ties or their agents are heard, the witnesses on boCh 
sides examiu^ and cross-examined, and the jud|* 
ment pronounced before the publia Hence, while 
this Court is usually so deserted and excifes no pub- 
lic intei*estj the other is usually crowded to the doof. 
It admits of question whether the present excltisioa 
of the right of appeal to the Supreme Court in causes 
of appeal below £25 is satisfactory or beneficial, and 
whether it might not be possible to devise some 
other system of appeal, combining the highest autho- 
rity in the Appellate Court with reasonable despatch 
and moderate expense. Such an improvement might 
aleo admit of a more natural and summary mode of 
procedure, and at the same time of a considerable 
extension of the jurisdiction of the Sheriff Courts U> 
the great advantage of the public. The business of 
the Small Debt Court is now so considerable, the 
questions that arise for decision often so difficult, 
and the pecuniary amount of the cases decided so 
larga (averaging here no less than £20,000 a-year) 
that the time seems approaching, if it has not al- 
ready arrived, for reconsidering the statute that 
regulates that Conrt^ with a view to amend its de- 
fects. You, gentlemen, may individually entertain 
on these matters different opinions ; but I am sure 
you will unite with me in holding that whatever is 
conducive to the better administrntion of justice will 
in the end also promote the interests of your society 
and of the whole legal profession. Allow me shortly 
to allude to the criniinal department, which employs 
so much of the time of the Court In this impor- 
tant branch of our practice the system of procedure 
has for a long period been nearly perfect, although 
the question of punishment remains almost as per- 
plexing as ever. This is not the time nor the place 
to refer to that difficult subject further than to say 
that no magistrate can long sit in any of our police 
or criminal courts without being convinced that 
short sentences of imprisonment^ and the frequent 
repetition of them, seldom effect any of the ends of 
penal jurisprudence, and neither deter from crime 
nor i*efi rm the criminal. The liberty of the sub- 
ject^ the public interest, and the comparatively sim- 
ple nature of the issue to be tried, have combined; 
with the valuable institution of a public prosecutor, 
to secure in general reasonable despatch in the tt- 
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▼estigation and trial of crimes. The simple arrange- 
ment bj which accused parties, who are indicted tor 
trial before the Sheriff and a Jury, may now plead 
guilty at once at the finst diet, and receive sentenc3, 
without the idle formality and expanse of summon- 
ing all the witnesiies and a jury of forty-five men, 
has saved a large and useless expense to the coun- 
try, and the loss of valuable time to jurymen. This 
practical improvement, gentleman, we owe to your 
President ; and it is an example of the olowness of 
even the largest mind in our profession to make any 
change, however useful, that Mr. Lothian had sug- 
gested it many years before it was carried into 
effect 

GLASGOW JURIDICAL SOCIETY. 
At the first meeting of the session of this Society, 
the president, Mr. J. W. Ross, delivered the open- 
ing addre.ss, in which, after thanking the members 
for the honour of being elected to the offices of pre;3i- 
dent, he spoke as follows : — I trust you will think 
it not unsuitable as introductory to the business of 
the present session if I advert shortly to some of 
the changas which have taken place sioce the insti- 
tution of our Society, twenty years ago. We find, 
for instance, as regards the important subject of 
conveyancing, a great alteration in the method of 
creating, transferring, and extinguishing heritable 
rights, and we also find, wh it is of greater conse- 
quence, the advantages which have re-sulted there- 
from in the adoption of shorter forms and the aboli- 
tion of unnecessary writs. All that is left now of 
our system of feudal conveyancins^ is the merest 
skeleton of its former self ; its spirit is gone, nearly 
all the body has followed, and perhaps the sooner 
the dry bonds are decently buried the better. 
Like the system on which it is founded, and 
by which it was rendered necessary, it has 
served its purpose, and it must shortly, after, 
perhaps, a few vain attempts to adapt itself to ideas 
and circumstances altogether different, cease to 
affect the business transactions, as it has already 
ceased to affect the social habits of the community. 
But for many years it will be necessary for u«, as 
professional men, carefully to study that system 
which for five hundred years guided the polity of 
the State, and guarded rights and interests of the 
highest moment and consequence. In a time, and 
that not very remote, when the trade of this coun- 
try was of the most insigoificant description, when 
land was in reality property in the highest sense — 
a symbol of power, not a mere commodity bought 
and sold in the open market — it was natural that 
legal ingenuity should be anxiously directed towards 
furnishing proper forms for its safe acqusition and 
possession ; and the feudal forms being adapted to 
the nature of our institutions and the circumstances 
of our people, led by a natural law to their adop- 
tion. And just as naturally in the progress of time, 
when new ideas began to oparate, the old system 
became subject to a general but inevitable procsss 
of decay. In Mercantile Jurisprudence, again, we 
find the same spirit of innovation. Till about the 
beginning of the present century, we as a country, 
had almo9t no international commercial relations^ 



that is, foreign ti'ade. Various attempts have been 
mule at virious times, and with varying sucass, to 
extend our commerce — ^generally, ho^rever, culmin- 
ating in disaster. In fact, till some time after the 
union of the two countries, the jealousy of Eagland 
efftjctually excluded our countrymen from partici- 
piting in the benefits of foreign commerce, so that 
when at length we were enabled to direct our ener- 
gies, no longer crippled by prohibitory or restrictive 
legislation, to this source of wealth, our law had to 
a great extent to be framed to meet the exigency. 
We hid to shuffle off the trammels of feudal rule, 
and adapt ourselves to the altered circumstances of 
the timea To the later development of our trade 
was owing the previous superiority in many respects 
of the English Law Merchant. A.cross the Border 
a body of law had grown up, based upon the ac- 
cumulated experience of many years. Every variety 
of question affecting mercantile contracts had re- 
ceived the attention and been adjudicated on by 
judges eminent at once for ingenuity and integrity, 
wisiom and sagacity ; and whilst we in this country 
had to create or call into existence a code of mer* 
cantile jurisprudence, they had a system already in 
op3ratioo, which, though, like every human institu<' 
tion, imperfect enough in some respects, was, com- 
parativelv spsaking. a model of completeness. Gra- 
dually, ho^ ever, the feeling of jealousy to which I 
have referred gave place to other and better views. 
The remedy aff )rded by appeal to the House of 
Lords from the decisions of our own Supreme Court, 
however it may otherwise be regai*ded, had unques- 
tionably the efiect of introduciug into the Scotch 
Courts a largeness of view, clearness of illustration, 
and <;rasp of thought, qualities which had, generally 
speaking, hitherto been conspicuous by their absence, 
and so far paved the way for the extension of the 
subtile and technical grounds on which our Courts 
had previously bean disposed to put their judgments. 
But it is some satisfaction to know that within the 
last few years we have to some slight extent dia- 
charged our obligations in this respect. Nowhere, 
perhaps, has the spirit of reform been so fully mani- 
fested, or its beneficial results so strikingly evidenced, 
as in our own corner of the legal vineyard— the 
Sheriff Court. I need not tell you, gentlemen, how 
until recently the most slender qualification, and 
sometimes, though rarely, no qualification at all, 
sufficad for admission to the local bar. As you 
know, the preliminary examination was in most 
casei a form, if not a farce; and though the mem- 
bers of the profession were generally even under 
that system men of ability and honesty, the fact 
that no particular qualification was insisted ou be- 
yond the London alderman's desiderata, the three 
R*s — reading, 'riting, and Arithmetic — (indeed I 
don't know that even the latter would have 
been necessary but for the existence of that 
most important branch of the business, and 
which, in more senses than one, deserves study, 
an account of expenses) — ^left it, one may say, 
optional to the applicant whether he qualified 
himself for the duties of his profession or not Thus 
very important interests were of necessity seriously 
endangered and ooeasionally altogether sacrificed. 
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One caa scarcely believe, looking to the position this 
city now hoMs and the high reputation of its local 
judges, judges whose views and opiuions have been 
recognised in othet quarters and have effected recent 
legislation in law reform — that at the begioning of 
this ceutui*y the SherifF-Substitutes were paid with a 
salary amounting, as I am informed, to less than 
j£100 per annum; and where gentlemen holding 
office had not some private fortune, they were com- 
pelled to eke out their scanty salary by their private 
earnings —4 state of things by no means satisfactory. 
It is a trite saying, and as true as trite, that a good 
bench makes a good bar, and there can be neither 
the one or the other till the standard of both id such 
that only men of liberal tastes and cultivated minds 
are entrusted with the conduct of judicial business. 
The Faculty of Procurators in this city have taken 
decided action in this matter, by the adoption of 
certain stringent and wholesome regulations affect- 
ing the admission of members to their body, and we 
have seen the beneficial results attending these 
necessary cha!i;53s. Various schemes of Sheriff 
Court reform have been under discussion of late 
years, the practical result yet attained being 
embodied in the Procurators' Bill no^ in operation. 
This Act gives a homogeneousness as it were to the 
profession, and, if not all that was desired, is a step 
in the right direction. It is perhaps to be re2;retted 
that the country pnictitioners rejected the proposed 
clause giving the privilege to a Procurator duly 
entered in one county to practice in another, which 
besides its other advantages would tend to a re^^ult, 
in my view, eminently desirable — the combination 
of the whole body of Procurators into one corpora- 
tion of Solicitors, with stringent powers for the 
regulation of the qualification and conduct of its 
members. This would of itself necessarily induce 
a high code of honour, and lead very effectually to 
the putting down at once and for ever of any dis- 
position to institute proceedings either of an oppres- 
sive or frivolous character. The peculiar position 
which Glasgow occupies, and the yearly increasing 
number of suitors which throng its Courts, should 
lead us to inquire whether the mode of legal pro- 
cedure in operation with us is not in some respects 
objectionable. Our system of appeal, for instance, 
ia far from satisfactory. I certainly do not mean 
or intend to convey the impression that so long as 
the present method of disposing of appeals is in force 
it could be better or more effioieutly administered 
than in this Court, under our learned and venerable 
honorary President, Sir Archibald Alison; but if 
a change were thought desireable, perhaps the 
establishment of a Court of Appeal, composed 
of three judges, either the Sheriff and two 
of his Substitutes, or the Sheriff of the county 
and two other Sheriffs. This question, however, 
ia not unattended with difficulty, and much 
remains to be done before it can receive a practical 
solution. But whether such a Court of Appeal 
would be an improvement or no, we cannot 
shut our eyes to the &ct that there are sundry other 

?irts of onr practice that call for amendment, 
assing over the desirability of a more speedy 
diqpOHal of appeals in summary cases, and the 



propriety, in cases where records are made up by 
way of condescendence and defences, of ordering 
them to be lodged within a less period than is now 
allowed, I come to deal with perhaps the greatest 
blemish in the present Sheriff Court practice - the 
manner of taking proofs in civil causes. As a check 
upon the old system of granting commissions, which 
led t'> frequent prorogations and waste of time, it is 
provided by the Act of 1853, that ''where proof 
shall be allowed, a diet of proof shall be appointed, 
at which the evidence shall be led before the Sheriff, 
who shall with his own hand take a note of the 
evidence, setting forth the witnesses examined and 
the testimony given by each, not by question and 
answer," bdt in the form of a narrative, &c. This 
enactment, when applied to our exceptional circum- 
stances, is an illustration of that 

** Vaulting ambition which overleaps itself 
And falls on the other Hide.*' 

It may be, and no doubt is, admirably suited for 
those Court«4 where the business is limited, but it is 
totally inapplicable in this Court The zeal and 
iudustry of our Sheriffs have. I would almost say 
unfortunately, prevented the absurdity of this 
provision from being practically demonstrated here. 
One would think their ordinary judicial duties 
sufficiently onerous — ordinary small debt and crimi- 
nal court attendances, bankruptcy procedure, criminal 
declarations, and the miscellaneous details of every 
kind incident to their magisterial and official 
position — without compelling them to write hun- 
dreds of AlS. per week. Were it not that the duty 
is discharged, it would appear as unreasonable to ask, 
as it would be hopeless to expert, its performance. 
Bat what is the consequence ] The result has been 
to deprive suitors in our Court of much of the 
good contemplated by the Act, and flowing from 
its other wholesome provisions. The administration 
of justice is impaired, valuable time wasted, to the 
regret and annoyance alike of the judge, the agents, 
and the clients, and it does appear to me that some 
remeid is called for. And the remedy is obvious 
enough. Let proofs be taken in shorthand, as is 
now done in the Court of Session in consistorial 
causes, and with the happiest effect. Whilst on 
this subject I may say a word as to the manner in 
which evidence is no.v taken. The practice of 
taking proofs in chambers in an easy conversational 
way is radically bad. Every witness ought to be 
examined in open court. There is no such effectual 
way of getting at the truth as by putting the pjirty 
under examination into a witness-box, and forcing 
him to give his evidence in public. It may be 
objected as a reason for not insisting on these reforms 
th it we have not in Glasgow a decent court-room, 
except for criminal trials, and T gi'ant that these 
Courti are admirable both in point of construction 
and arrangement. But whilst admitting this, and 
conceding further that the whole civil buainess of 
the county may not be as worthy of consideration 
as the comforts and aesthetic tastes of our criminal 
population, let us hope that by and bye the ''proper 
authorities,*' whoever they are, may see that albeit 
we do not belong to the '* dangerous classes," we are 



8 



THE SCOTTISH LAW MAGAZINK 



[February, 2866. 



entitled to some further oonsideration in respect of 
oourt-house accommodation than thej have yet 
afforded us. Mr. Boss concluded his address bj 
urging the members to a careful studj of the law in 
its principles as well as its details. 

GENERAL COUNCIL OP PROCURATORS. 
As this body Lb appointed to meet this month, we 
beg to direct their most earnest. attention to the 
reading it is attempted to be put by some of the 
new incor|K>rated bodies on certain clauses of the 
new Procurators' Act. As we have all along an- 
ticipated, these clauses are being used, not for the 
purpose of raising the status and the curriculum of 
education for the entrants, but as the means of 
i-aising a barrier against what doubtless is considered 
the impertinent intrusion of all applicants who do not 
happen to reside within the district assigned to the 
Court. We have onseveral occasions, when comment- 
ing upon the Act in the shape of a Bill, that, unless 
great care was taken, this use would be made of the 
incorporating clauses. The way in which it is pi*o- 
posed to work it in some districts is this. Having 
got their body incorporated, they set to work in 
this fashion. Under the plea of erecting a library, 
they fix that every entrant shall pay a certain sum, 
£10, £15, or £20 it may be, and in addition an an- 
nual contribution of £1 Is., £2 2s., or it may be 
£3 3s., to maintain the library. We have not heard 
of any attempt yet made to found a Widows* Fund, 
although that ia quite within the competency of 
these incorporations. But we have not heard of any 
one of them fixing a standard of education — so that, 
for anything that hitherto appears, the education ojf 
the profession is not so much cared for as the erec^ 
tion and maintenance of a library. Now, take the 
case of Glasgow. Within twenty miles of that city 
there are four different SherijQf Courts before which 
at present Glasgow practitioners do a considerable 
business. Suppose the Procurators before each 
of these Courts to be incorporated, and each of 
them to get up a library, insisting on a pay- 
ment of say £20 from eadi entrant, and £3 33. 
a-year thereafter for its maintenance, it is perfectly 
obvious that by this simple expedient a complete 
stop would be put to most futui^ applicants for 
admission to these Courts. We beg to direct the 
attention of the General Council to this matter, 
which we believe, unless checked, will work the 
greatest detriment to the profession as a body, be- 
sides, as we have formerly pomted out, being in 
direct opposition to the spirit of the age. In case 
it may be that the General Council may be unable 
or unwilling to apply a remedy, we may point out 
that perhaps within the Act iteelf theie is a remedy, 
h-nd it is this. The Sheriflf-Principal has now the 
sole power of admission to his Courts, and it appears 
that one petition is all that is needful to get admis- 
siontto the whole Courts. To conti-ol those corpor- 
ations where a deleterious and exclusive spirit pre- 
vails, care should be taken that there is a laige 
infiision of non-resident Procurators, and their reso- 
lutions controlled. We understand that a consider 
able number of applications are being made in Glas- 
gbw to the Sheriif-Principal| and, when granted, the 



applicants will be members of all the Courts in tb« 
county; and we rather think that on this being 
done, if there should be any exclusive spirit ex- 
hibited in these Courts, they will pause before carry- 
ing it into effect ; and we have a ve^ strong con- 
viction that the less this spirit ia shown the more be* 
neficial it will be to the whole body of the profession. 
Our opinion on this subject is already well known 
to our readers. We were opposed from the begin- 
ning to these incorporations ; and, in common with 
many others, we deeply regret that the suggestion — 
which came, we believe, from the Council of the 
Glasgow Faculty of Procurators — ^that the whole 
body of Solicitors in Scotland should be made one 
great incorporation, was rejected by the country 
Procurators ; and we repeat that, diould the pre- 
sent Bill be amended, those who may have influence 
ought to strike out these incorporating clauseS| and 
restore the body to what it was previous to its 
enactment — practically a great single corporation. 

INTERIM ALIMENTARY ACTIONS. 
Ik our journal for February, 1861, we directed 
attention to two cases reported therein, viz., H&rd 
V. Herd and Dow, v. Dow, both from the Sheriff 
Court of Cupar, in which pi-eliminary objections to 
the competency of this class of actions were pleaded 
and rei»elled. We made reference at same time to 
a decision by the Sheriff of Ross, who held tlutt 
such actions were incompetent where one of the 
parties offered to adhere, whilst in another case the 
Sheriff of Forfarshire held they were competent. 
Since then the Sheriff of Elginshire in May, 1864, 
in the case of Cook v. Cook, held that an action 
raised in the Sheriff Court during the sitting of the 
Court of Session by a wife against her husband, 
setting forth that she had been obliged to leave him 
on account of cruelty, and concluding fur interim 
aliment *' until a permanent arrangement of the 
rights and interests of parties shall be made by a 
competent Court," is incompetent. In our Journal 
for this month will be found the case of Lindeay v. 
Lindsay, which originated in the Court at Airdrie^ 
when the plea of incompetency was taken, and, as 
will be observed, was repelled by the Substitute 
(Sheriff Logic) and by Sheriff AUson. We have 
thus several conflicting decisions on the point. On 
grounds of expediency, we are clearly of opiniotn 
that such actions ought to be entertained by the 
Local Courts. The parties are generaUy those ift 
humble life, whose means are quite inadequate to 
defray the costs of a suit in the Supreme Court — 
the witnesses are resident within the jurisdiction of 
the Sheriff-^in short, there is no argument on the 
ground of expediency in favour of such actions being 
privative to the Court of Session ; but, as the law 
at present stands, the competency of the Sheriff 
Court Seems doubtful or questionable* Where the 
decisions are fluctuating in the Sheriff Courts, and 
in the absence of a decision by the Supreme Cour^ 
some legislative measure should be passed to settle the 
poinL We think such a measure tdl the more neces- 
sary, as the husband at present resorts to the prelimi- 
nary plea of incompetency for the purposes of delaj^ 
and thereby inflictuig additionid injury on his wi^ 
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SHERIFF COURT, LANARKSHIRE— AIRMIE. 

(Sheriffs Sib A. Ausoxr xsd Looik.) 



Charles Connelly, Merchant, Dablin, and Manda- 
tories, V. The Rochsolloch Iron Co. 

Sale— Damages— Set-off— Liquid — Uliquidity. — Orders 
for iron were given, but no time specified for the delivery. 
The iron vdcls delivered and partly used. In an action 
for payment it was pleaded in defence, that tJu pur- 
chasers had a right of set-off in consequence of delay in 
delivery of the iron; but as bulk had been broken cmd 
the iron retained without notice^ defence repelled. 

This was an action for payment of the sum of 
£132 ISs. lOd., the balance of an account for old bridge 
rails sold and delivered by the pursuer to the defenders. 

Appearance was entered for the defenders, and the 
record was made up by condescendence and defences. 

The pursuer pleaded — (1) Preliminary — The sale of 
the rails being for cash, and the defenders having taken 
delivery, they cannot compensate their illiquid claim of 
loss and damage against the price of the rails sued for 
in this action. (2) Merits — The pursuer having imple- 
mented his contract to the defenders, he is entitled to 
decree as libelled, with expenses. (3) The defenders 
having accepted delivery of the rails without challenge, 
they are now debarred from preferring claim for damage 
from the pursuer. 

The defenders pleaded — (1) Prelimtnary — The sum- 
mons is defective, in so far as it is raised in name of a 
foreigner without a mandatory. (2) The mandate pro- 
duced is dated subsequent to the date of the summons) 
and it is incompetent for the mandatories now to sist 
themselves, so as to remedy the obvious defect in the 
original instance; nor can they in any event now appear 
without'obtaining the authority of the Court. (3) Merits — 
The pursuer having failed to deliver the rails sued for 
debito tempore and in terms of bargain, is liable for the 
damages sufieredby the defenders; and the amount of such 
damage forms a legal and fair deduction from the price 
of the rails. (4) The pursuer having failed to pay the 
price of the iron supplied to him by the defenders 
Anthin the usual time allowed, is not entitled to claim 
discount. (5) The defenders are, in the circumstances, 
entitled to expenses. 

The record was then closed, and parties' procurators 
heard. The Sheriff-Substitute thereafter pronounced 
the following interlocutor : — 

Haying heard parties' proenrators in terms of the preceding 
order of 8d February cnrrent on the closed record, and their re- 
spective pless in law, Finds that by sale notes dated 12th December, 
1863, No. 8/1 and 6/2 of process, the pursuer agreed to sell and 
the defenders agreed to porchase from forty to fifty tons old bridge 
rails, delivered at Port-Dondas, at the price of £4 lOs. per ton 
rash, and that by said sale notes the pursuer agreed to take from 
the.defendexB fiye tons best horse-shoe iron at £9 per ton, less 5 
per cent, off: Finds that no period is mentioned in said sale notes 
within which delivery was to be made of the old bridge mils by the 
pursuer, and of the horse-shoe iron by the defenders : Finds that 
on 17th May, 1864, the defenders wrote to the pursuer urging 
immediate delivery of the rails sold to them at aforesaid, to which 
the pnnuer replied, of date 20th May, 1864, that he would send 



the rails by first vessel ofiering, but that the quantity was so 
small he could not get a suitable one, and offering to the defenden 
to make up the cargo with heavy scrap iron at 90s. per ton : Finds 
that the defenders in reply wrote, of date 28d May, 1864, neitbnr 
specifically accepting nor refbsbg the offer of heavy serap iron at 
908., but stating that their arrangement had been that the pursuer 
was to make up a cargo with heavy scrap at 85b. per ton, and 
desiring the punraer to send them along with tiie rails: Funds that 
no further correspondence between the parties is produced or founded 
on until 28th July, 1864, when the pursuer wrote to the defenders 
with invoice of the rails shipped by the ** Margaret Jane," and inti- 
mating his intention to pass a cash order for the amount : Finds 
that of same date the pursuer wrote to the defenders desiring them 
to send him the parcel of horae-shoe iron before referred to : Finds 
that of date 9th August, 1868, the defenders wrote to the pursuer 
that they had now ascertained the weight of the nils as perinvmte 
to be correct, and with note of their daim against the pursuer ** for 
such serious dday in supplying us with the same :" Finds that the 
defenders, although they have taken delivery of and used the irim 
shipped to them ex " Margaret Jane" by the pursuers as aforesaid, 
allowed pursuer's cash order upon them for the price thereof to be 
returned dishonoured (see letter No. 6/10, and draft on defenders 
No. 9/1 of process, for £132 14a. lOd.): Finds that in consequence 
thereof the pursuer has brought the present action against the de- 
fenders for payment of said sum of £132 14s. lOd., as the balance 
aue to him for said rails, per account annexed to the summons : 
Finds that the defenders' pleas on the merits are, 1st, The pursuer's 
failure to deliver said rails debito tempore^ and his being conse- 
quently liable for the damage thereby occasioned to the drfenders, 
which damage they allege '* forms a legal and fair deduction from 
the price," and is stated by them to amount to £57 5s.; 2d, That 
the pursuer having failed to pay the price of the horse-shoe iron 
supplied to him within the usual time allowed, is not entitied to 
discount : Finds that the defenders have consigned in the hands of 
the Clerk of Court the sum of £75 9s. lOd. as the price of said 
old bridge rails, after deducting the said sum of £57 5s : From 
these findings in point of fact. Finds in point of law that the de- 
fenders having taken delivery of the old bridge iron shipped by the 
pursuer to them ex '* Margaret Jane,*' under the sale note before 
referred to, and the parties being at one both as regards the price 
and weight, they are not entitied to retain and use said hron as 
their own, and to refuse to pay the price thereof, or to set up an 
illiquid claim of damages for delay in the delivery, against the price 
admittedly due under the contract : Finds further that the price of 
the old bridge iron being due by the defenders before or as soon as 
the horse-shoe iron was forwarded by them to the pursuer, the 
latter was entitled in his account to deduct the stipulated discount 
of 5 per cent, from the price of said horse>shoe iron when crediting 
the defenders with the price thereof: Therefore repels the defences: 
Decerns against the defenders in terms of the conclusions of the 
libel, under deduction of the sum of £75 9s. lOd., consigned by 
the defenders as aforesaid ; authorises the Clerk of Court to pay 
ever to the pursuer or his mandatories the said sxmi of £75 9s.l0d., 
consigned in his hands as aforesaid, with interest in payment pro 
tanto of the sum sued for : Finds the defenders liable in expenses ; 
allows au account of the pursuer's expenses to be given in, and 
when lodged remits the same to th^ Depute-Clerk of Court as 
auditor, to tax and report, and decerns. 

Note. — It is settled law that when parties enter into a contract 
of sale, and where there is no dispute or difference as to the price 
or weight of the article sold, that the purchaser cannot take deli- 
very and break bulk, and at the same time renst payment of the 
price on the ground either of the article not having been conform 
to sample or of its not having been delivered in due time. The 
decisions upon the point are numerous and uniform, and parties are 
referred to Macrae v. Gordon^ 1st June, 1842; Ramon v. Mitchell 
8d June, 1845 ; Padgtit ^ Co. v. M'Nair, 24th November, 1852 ; 
and MetvilU v. Crii^kjf ^ Co,, 22d Febmaiy, 1856. 

There was no doubt a considerable interval of time between the 
date of the contract being entered into and the deliveiy of the iron | 
but at no time did the defenders seek to put an end to the contract| 
or to sue the pursuer for non-implement of it. 

Even on 17th May, when they first wrote to the pursuer complain- 
ing of the delay, they did not propose to cancel the bargain, but 
merely urged immediate delivery of the iron ; and had the iron been 
forward immediately thereafter theycould not then have objected to 
take delivery and pay the price. When the iron was sent to Port-* 
Dundas (the place of delivery) six weeks thereafter, they, by taking 
possession of it, carrying it to their works at Bochsolloch, and 
manufacturing it into malleable iron, must-be held in law te bars 
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dtpwied from wdj olJMtioiu, otiMrwin oompetenft to tb«», to 
anml or rapndbto their baiiguii. 

Wbotbor an aotai of damagw woold be oompetent to them 
•gainst the pnnaer for the delay that has taken place, it ia not 
for the Shnriff-Sabstitnte to say: all that he is caUed upon in this 
action to decide is, that it is incompetent for them to resist pay- 
ment of the stipnlated nrioe by setting np in the present action a 
daim for damages of & character so nttsrly illiquid as this. 

the dsfenden give no date by which to test that at the date of 
the oontrHCt their daim, except the price of the mannfaetnred iron 
was £9 68. per ton, while at the date of delivery of the old kva 
the mannfaotored article had fallen to X8 per ton. Bnt sneh a 
hdf erea if tme, does not afford the neoeeaaiy elementa for jndgpng 
as to whether the defenders have sustained a loes by delay or not, 
sedng that the fall in the price of the mannfaetnred article may 
have been caused by the increase of the product at the malleable 
wori»— an inersase iHiich, on the other hand, mi^t have also in- 
ersassd the demand for and price of the old iron required for eon- 
I into malleable iron. 



Two courws vrere open to the defenders, either to have written 
to the pursuer before die iron was sent, intimating their refusal to 
take delivery in respect of tfie long delay that had taken ph^e, and 
daimtttg damages ; or to have refused to take po ss e ssi on of the 
iron when it arrived at Port-Dnndas. By the adoption of either of 
these courses the question would have been fairly raised between 
them and the pursuer as to their right to terminate the contract, 
and their claim of damages for its non-implement by the pursuer. 
Bnt having taken the iron under the contract, and broken bulk, it 
appears to the Sheriff-Substituto that, in accordance with the autho-* 
riUes referred to, they cannot resist payment of the contract price. 

The defenders appealed, but the Sheriff adhered. 

Ac^. RoBBBT Watt. ^ft. Johv K. Publbs. 

CASES CnED. 

JcoMi Gardner t. WUHam AUon, 7th April, 1860 (Law Jour- 
nal.) Sanson, 8d June, 1845. Jefrtg, 7th December, 1824. 
WaU, 6th February, 1829. Jfocroe v. Oardom, 1st June, 1842 
(18 Jurist^ 428). AiM(4'sif«raMtib Low, 478-8. BeffiPirm- 
C9i2Bt,44-5. 



5th Juhx, 1865. 

SHEBIFF COURT, SELKIRK. 

(Mb. Shbbitf Milhb.) 

NOTES IN SMALL DEBT CASE. 



Yellowlebs V, The North British Railway Co. 

CJommon Carrier — Railway Company — Damage. — When 
goods pass along several lines of railway^ the delivering 
company held not responsible to the consignee for any 
damage done to the goods in the course of transit, but afl 
recourse lies against the receiving or contracHng comr 
pony. 

This is aa action at the instance of Messrs. Yellowlees, Iroa- 
mongers, &c, SeUdtk, against the North British Rttlway Company, 
for £8 16ak6d., being the estimated loes sustained by the pursuers 
as consignees of certain goods, which thej allege were broken and 
otherwise damaged in the eonrse of transit ovtr ths d/rfendtri Une 
of railway. The goods in question had been despatched psrtly 
from Birmingham, partlj from Glasgow, and to a small extent ftom 
Edbburgh. The goods from Birmingham had been received in the 
first instance bj the London & North-Westem Bailwaj Companjt 
and after being conveyed Uong their line had been handed over to 
the North British BaUway Company, to be carried the ranaining 
distance to Selkirk. In like manner the goods from GUsgow had 
been recdved and handed over to the defenders by the Caledonian 
Railway Company. The goods despatched from Edinbmgh had 
been received by the defenders themselves at their terminus there ; 
and for the damage, if any, done to these goods in the couxw of 



transit over thdr Bae, te deteam havn aeknowMged tksir 
laaUfity. Bnt as regsrds the other goods, thsy plead in b» oT 
further procednrs, that the companies who reoetvnd tiis goods svs 
in law held to have oontnoted to convey them to their destiaatSoa, 
and are liable for all damages done to them in the coons of traasii ; 
and that the dalrreiing company — the defenders — are nenly ths 
agents of the contracting companies, and as sodi ars not lespOBsikls 
for the condition of the goods deUverad by tlMm. 

The following decisions in the English conrts wtrs reBsd upon : 
— ifiisoftas^ V. LaneasUr f Prsilon Baikoay Co., 10 L. J., Ex. 
460; 8 Mkb f W^ 421. Watson v. ^IsiAefyals, ^ BaOmaif 
Co,, 4 Co. Cout Chron., 2 B. 197; 16 Jur. 448. aeotkom r. 
South Su^fordtkirt BaOtoay Co., 22 L. J., Ex. 121. Crondk t. 
GL Western J^. Co., 26 L. J., Ex. 418. Croaek t. Londom f 
N.^WuiemRy. Co^ 28 Uw J. a P., 78; 14 C. BT. 259. 

No decisions in the Court of Session were rtfemd to. 



A careful examination of these dedsions— tbs authority of whidi, 
in the absence of any decisions npon similar points of mareantilo 
law in the Supreme Court of Scotland, ought to have due w«gbt 
with the Judges of the Inferior Courts north of the Tweed — has 
satisfied me that the defence is well founded. It appears to bs 
settled law in England — (1) That a railway company who reouvts 
goods to be carried to a diitant place beyond their line, contracts 
to convey such goods to their destination. This principle has also 
been recognised and given effect to in Scotland, more especially ia 
the Sheriff Court of Edinburgh, in the case of ScoU t. The Edm. 
Pi,i D.Ry, Co., 7th May, 1865, and in the Sheriff SmaU Deb, 
Court of Jedburgh, 2d April, 1861. 

(2) That the liabifity of the contracting company extends ths 
whole distanre, and to any and all damage that may happen npoo 
other lines than their own; and this will be so whether the earris(i 
be paid at the bsginning or at the end of the journey. (SesJ<ylCo» 
V. TAe J«i«imrfJ8Bi?wy Co., 28 L. J. Sep., Ex. 886; HammOly. 
Midland Sy. Co., 18th July, 1858— County Court, Derby.) 

(8) That in the absence of an agreement to the contrary— and 
no agreement is alleged in the present caso— receipt of the goods k 
prima/ooe evidence of such liability. {Watson ^. AwAeryaU^ ie. 
By. Co., sufra^ 

(4) That the ulterior railway companies to whom the goods may 
be delivered over by the contracting company, for conveynnoo 
beyond that company's lines^ are in law the subordinate agents of 
the contracting companies, and are neither parties to the oontrad 
nor, though having arrangements with that company, and shario^ 
profits, partners in the transaction. 

That being so, it follows that it is immaterial whether or not ths 
consignee is in a position to identify the line npon which the 
damage to his goods was done. On the one hand, in order to 
entitie him to reparation, it is not necessaiy that he should prow 
where the damage happened ; and, on the other hand, the inter- 
mediate companies are not bound to give him an opportunity of , 
proving it : for to hold otherwise would be to infringe upon the 
privilege whidi I thmk they possess, and which the delivering 
company has availed itself of in the present case, of pleading the 
primary liability of the contracting company for the whole distanoe 
Therefore the receiving company is the proper company to be sned, 
because, bemg the contracting company, it alone is liable. Their 
contract is a MMiift qsH — ^to convey the goods from terminus to 
terminus. To quote the words of Baron Watson in Mytton t. Ths 
Midland Baiboay Company, stpra, a single contract from Newport 
to Bimungham cannot be split up into two contracts — one from 
Newport to Glonoester and another from thence to Birmingham. 

Therefore, applying this principle to the present case, I feel con- 
strained to difibr from the view of the law upon this point mdicated 
in the Sheriff Court of Midlothian in the cases of Fwlay v. W. B. 
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says, " I refused to Ujffi^Yerj of tke e&^Istfa leturned it to tk« 
station. . . I sngg^od t^ Mr. Cofflpt<nr^tkS*ag^t, to traus^ 
tbe oil to a good cssk, wDfcttJ^i^ could obtain fioQvaiijof Vhetriaiva- 
factnren, and I would supply thejpump; but h*ejiru.not disposed 
to do so. Mr. Compton aftenHlrds asked me ta]& lleliYery, ivhen I 
saw bim at the station. He tolOjifilft bad a letter ftbbLMt. Haxdy , 
goods manager, to ask me to do m'/Jai^ that as s^«s I aaoer- 
tained tbe loss, I was to lodge my dlaSiS 'and it woul^ 4»*settled. I 
understood that to mean that it w<hiLl/be, setUecC*bjr, tbe North 
British Railway Company. I took deSj^A^but sM^'that tba 
cask would lie in my cellar for some time, 'ai),fC that it*>M]Lld lie at 
the Company's risk. I wOuld not have receired it at aflTesoept on 
that footing. Mr. Compton called two or three tim«8^J|terwards to 
ascertain whether the cask was empty, and pressing me to empty it, 
as he wished to have the chiim. I aaked him for a written agree* 
ment as to the oompany*s responsibility, but he said. Could I not 
take his word for it ? I wished the agreement, on account of the 
cask being left in my cellar at the compan/s risk." After speaking 
to the quantity of oil lost — " The rerbal agreement was made in 
tbe railway station. . . Before I took delivery I warned Mr. 
Compton that I had no place to keep the oil in except the leaking 
cssk, and that the cask must be at the company's risk. He asked 
me to state a time within which tba cask would be emptied, but I 
told him I could not. He said the company would pay the claim, 
whaterer it ought be.** 

The only other witness in the esse was Mr. Compton, the sgent 
for the railway company, who deponed, inter aUoj that when the 
cask was returned by the consignees he communicated with the goods 
manager in Edinburgh, *' who authorised me by telegram to under- 
take responsibility so far as the cask was damaged at the time, and 
I did so as agent of the North British Bui way Company. Mr. 
Tellowlees told me that be could not take delivery unless the risk 
was undertaken by the railway company, or something to that 
effect He suggested to me on one occasion to get a sound cask 
from some one of the manufacturers, to transfer tbe oil to it, and 
so save tbe company expense. But I don't remember whether he 
did so in this partioular case ; but he may have done so. I don*t 
remember whether he said he could not transfer this particular oil 
to another cask in his own cellar; but it might be so. After deli- 
very, I called oftener than once at Mr. Yellowlees' shop, to know 
what had been bis loss. I msf have asked whether he had got the 
cask emptied. I am not sure but that might be so. It was with 
the idea of ascertaining whether Mr. YellowleeB had ascertained by 
measurement the amount of oil lost . On one occasion I said I 
betieved I had gone farther than the head office warranted me. I 
had interpreted the telegram in the wrong light The manager had 
meant that the senders were to undertake the liability ; whereas I 
understood him .to mean that the North British Bulway Company 
would undertake it. This remark had reference not to the con- 
signees* claim for whole Ices, but liabilitj at all.** After stating 
that he was under the impression that the cask was not leaking in 
Messrs. Yellowlees* cellar — ** I neither directly nor indirectly under- 
took to pay loss in Messrs. Yellowless'* cellar. I swear that. The 
only thing I undertook was to pi^ what was short up to ddirery- 
I undertook no risk in cellar. I had no authority to do so.*' 

From the foregoing evidence I think' it may be inferred that 
Mr. Yellowlees thoroughly believed that he had made such an agree- 
ment as he now alleges before he took delivery of the cask. He 
was in a position to secure himself agamst all kws by refusing to 
take delivery of the cask ; and it is impossible to account for his 
abandoning that advantage except on the footmg that he believed 
he bad insured himself against all risk by the agreement he now 
relies upon. Admittedly he gave notice that he would take delivery 
only at the company*8 risk. But that is not enough to make the 



i^. Co., and ScoU t. Hid^ n^tra, to which I was referred. The 
learned Sheriff who decided these cases is reported to have said 
that if the pursuer had proved that his goods had been injured while 
in the custody of the defenders— if, in other words, he had been 
able to identify the particular line on which the damage had been 
done, the Sheriff would have decerned in his favour. If an inter- 
mediate company waives the privilege of pleading the primary 
liability of the contracting company, and joins iwne upon the fact 
whether or not the damage was done in the course of transit over 
their line, the consignee may be entitled to decree against them. 
But, apart from that, I venture to think that nothing short of a 
special contract with an intermediate or delivering company, which 
ia not here alleged, will, consistentiy with the principle above 
enunciated, convert their subordinato position as agents of the con • 
tracting oonlpany into that of a principal contracting company with 
corresponding liability. This seems to be the result of the foregoing 
decisions, and also of the following authorities : — Fowler v. Great 
Western Ry. Co.^ 7 Ex. 699, and 22 L.J. 76 Ex.; Poutell on the 
Law of Carriers^ p. 65, et teq,; CkUty ^ Tenytle on the Law of 
Carriertf pp. 88—128 ; Marshall on the Law ofSy. Companies^ 
p. 45, see. 6, and p. 83. See also CoJUne v. Briatol <f Exeter JR^. 
Co,, L. J. Ex. 44 ; 7 H. of L., c 212. 

Therefore the rule that relief must be sought against the receiving, 
which is the contrscting company, appears to be thoroughly estab- 
lished in England. It has also been recognised and given effect to 
in certain of tbe Sheriff Courts of Scotland; and being decidedly of 
opinion that it is not only convenient in itself, but founded upon 
sound principle, I concur in the propriety.of applying it until other- 
wise instructed by a decision in the Supreme Court of this country. 
In the present instance, in regard to the goods despatched from 
Birmingham, the contract was entered into with the London & 
North-Westem Railway Co. for the whole distance from Birming- 
ham to Selkirk, and aa regards the goods despatched from'Glasgowi 
with the Caledonian Co. for the whole distance from Glasgow to 
Selkirk; and the defenders have acted only as the agents of these 
companies, and are not liable in this action. 

Tho only ronaining question is, whether the pursuers have 
proved th«r allegation that delivery of a cask of Gallipoli oil was 
taken by them on an agreement between them and the North 
British Railway Company, ** that the latter would pay the pursuers 
for all lots of ml between the invoiced quantity and quantity that 
might be fold by the pursuen.** The loss is stated to be 81 gallons 
at 4s. lOd., making in all a loss of £7 9s. lOd. 

It appears that the cask was delivered over to the North British 
Railway Company at Edinburgh by tbe Caledonian Railway Com. 
pany, who carried it from Glasgow. When so delivered over it was 
leaking, and the North British Railway Company gave what is 
called a bad receipt for it On reaching Selkirk it was still leaking, 
and the conrignees, Messrs. Yellowlees, at first refused to take 
delivery of it, but eventually they did so ; and it is proved that the 
agent for the defenders, the defivering company, undertook on be- 
half of the company the responsibility, so far as the cask was 
damaged at the time. The question is, whether the agent for the 
railway company also undertook to make good the loss of leakage 
in the cellar of the consignees. The pursuers aver that he did so ; 
but such an agreement Is out of the usual course of trade, and 
therefore it is one which would require to be clearly proved before a 
court of law could venture to give effect to It There is no written 
criclenoe to substantiate it, and the only witness adduced on behalf 
of the pursuers is Mr. Yellowlees, one of the pursuers. 

He stated that the cask lay at the railway station at Selkirk 
from the 25th July till 16th August, 1864, and from that date in 
the cellar of the oansignees unopened till about 1st October, 1864. 
The material portion of his evidence is as follows: — ''At first,** he 



SHERIFF COURT REPORTS. 



' ' ... .;• 

QftmiMny liable. Itls-^lnto remark, b]^^Ria.VhiGh appliis to the 
pment ean, tbal t&ifs'taiiat be two ytfti|Cto u aipreement ; end 
th^pnmMM "i^fiVnid to pmre iktU^nSAwtij oompeny aeospled 
tbe fiik wbiehr^«4iw did not impose upon them after deliTerjr 
Tbrir'^iSent sweIrS that seither.dirM^/ nor indueetlj did he mider- 
take to pa7;)&S joaa in Meien:«|MoVleee' oellar. It ii ualbttiuiatA 
for the povMfta that the/iN9(*eoateat to leaTO a matter of this 
kind —an f^g^ka&nt out jo/ tS% nsoal oonrBO of buainees —to a mere 
nnder8tandin&* "Hie saae^A* one of hardahip to them ; for they 
acted in ((Mlfnth th^iJthiSnt the tranaaotion. But as a matter of 
law, the aSe^ agree!bep*t baa not been ertabli«hed ; and the reenll 
is that thoTiy w/iy company are entitled to judgment in their faronr. 

Ad, Wodb. AU, Albxahdbb. 



6th JnvE, 1865. 

8HEBIPF COURT, LANARKSHIRE— GLASGOW. 

(SiiBRiFrs Sir A. Ausox amd H. G. Bblu) 



The Blanb Valley Railway v. John 6aer*8 
Trustees. 

Railway Company— Contractr- Who is a Shareholder? 
— A party applied for shares in a railway company, 
which loere allotted to him, hut he neither paid the deposit 
nor any calls, neither did he subscribe the contract. In 
an action by the company for payment of the caUs made 
on the shares allotted— Held that he was not a share- 
holder, and not liable. 

This action concluded for payment of the following 
sums :—£37 lOs., being the amount of the proportion 
effeiring to fifteen shares numbered 701 to 715, both 
inclusive, in the said Blane Valley Railway Company, 
of which the said John Barr, deceased, was at the dates 
when the calls aftermentioned were made and became 
payable, a registered shareholder, of a call of £2 10s. 
per share, which call was duly made on the whole 
shareholders of the said company on the 6th May, 1863, 
and became payable on the 11 Ih December thereafter. 
Item of the sum of £37 IDs. sterling, being the amount 
of the proportion effeiring to tlie said shares of another, 
or second call of £2 lOs. per share, which call was duly 
made on the whole shareholders of said company on 
the 16th January, 1864, and become payable on the 
19th February thereafter. Item of the sum of £37 lOs. 
sterling, being the amount of the proportion eflffeiring to 
the said shares of another, or third call of £2 lOs. per 
share, which call was duly made on the whole share- 
holders of said company on the 14th June, 1864, and 
became payable on the 15th July thereafter, amounting 
in all, the said sums of money, to the sum of £112 lOs. 
Together with intercfftt at the rate of five per centum 
per annum on each of said sums from the time the same 
became payable as aforesaid, and till payment, and with 
expenses ; which seTeral sums before specified, and con- 
eluded for, are due by the said defenders, as trustees and 
executors foresaid, or as otherwise representing the said 
deceased John Barr, to the pursuers, whereby an action 
hath accrued to the pursuers by virtue of " The Com- 
panies Clauses Consolidation (Scotland) Act, 1845." 



Reserving to the pnrsaers their clum and right of action 
against the said defenders for payment of the snm of 
£30, being the deposit money due by them in respect 
of the said shares, with interest thereon, as efeirs. 

Appearance was entered for the trostees, and separately 
for Mr. George Blair. 

A minute of defence was given in for the tmstees as 
follows : — 

The procurator for the defenders (William Fleming 
Ure and William Barr) stated that they were now the 
only accepting and acting trustees and executors of 
the deceased John Barr, in consequence of the other 
defender, Gkorge Blair, having resigned office on the 
23d May, 1862, and ceased to act from and after that 
date. The present defenders, therefore, stated that 
their defence was, they were not liable as trustees and 
executors of the deceased John Barr for the sum sued 
for, nor any part or portion thereof, in respect the said 
John Barr never held stock in, nor was ever legally 
and effectually constituted a shareholder of the Blane 
Valley Railway Company. The whole allegations and 
averments in the summons are denied, and in any view 
the pursuers are bound to constitute their claim. 

A minute of defence was also given in separately for 
Mr. Greorge Blair. It was as follows : — 

The procurator for the defender, George Blair, stated 
that his defence was, he was not now a trustee and 
executor of the deceased John Barr, having by virtue 
of the Act 24th and 25th Victoria, chap. 84, resigned 
office on the 23d April, 1862, and ceased to act fi!«m 
and after that date ; that he knew nothing of the claim 
in dispute, and never heard of it till served with the 
present summons ; that he denied liability for any part 
or portion of the sums sued for, and claimed absolvitor 
from the whole conclusions of the summons. 

The record having been closed, and parties* procu* 
rators heard, the Sheriff-Substitute pronounced the foU 
lowing Interlocutor : — 

Having heard parties* procnratori, and resumed consideration of 
the proof, productions, and whole process: Finds that on 28th 
October, 1860, the deceased John Barr, of whom the defenders are 
admittedly the trustees and executors, addrefsed the Provisional 
Committee of the pursuers* railway the letter No. 5/1, in which he 
says,—** Gentlemen, I request yon will allot to me fifteen shares of 
ten pounds each in this undertaking, and I hereby agree to accept 
the same, or any smaller number that may be allotted to me, to 
pay the deposit of £2 per share thereon, and to sign the sab- 
scribers* deed of agreement or contract of copartnery when ro- 
quired:" Finds that on the 28th NoTember thereafter, Messrs. 
Lamond & Madnckie, the then agonts for the pursuers* railway, 
sent to the said John Barr, the letter Ko. 10/1, in which they 
say, — **Sir, the subscribers' deed of agreement of this railway 
now lies here for signature, and we shall thank you to call and 
sign it The deposit upon fifteen shares allotted to you is £80, 
which we shall thank you to bring with yon : " — Finds it instructed 
by the letters Nos. 10/2 to 10/6 incInsiTe, dated respectivelT 26th 
December, 1860, and 8th and 16th January, and 7th and 28th 
February, 1861, that the said agents on ea(^ of the said dates 
applied to the said John Barr to sign the snbooriben* deed, and 
pay the above deposit, hat Barr failed to do either the one or the 
other, and apparently took no notioe of said letters, and it is ad- 
mitted by the pursuers that he never either paid the deposit or 
signed the deed : Fiods that, on 6th August, 1861, the pursuers 
obtained the Act, of which No. 5/3 is a copy, inoorporating their 
company, and on the 6th Deoember thereafter Barr*B name' was 
entered in the register of shareholders as the holder of fifteen 
shares, as instructed by the production No. 5/4 : Fbds that Batr 
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died in Jaanaiy, 1862, and no call was made on shares before 9th 
November, 1863, when a first call of £2, lOs. per share was made, 
conform to letter Ka 10/7, addressed to Barr, but reoeired by 
the defenders : Finds that a second and third call of the same 
amount was made on 16th Janoary and 14th June, 1864, bat 
the defenders refused to admit their liabilitj for these calls as 
representing Barr, and this action concludes against them for pay- 
ment thereof, but not for payment of the said £30 of deposit, for 
which action is stated to be reserved: Finds that it is provided by 
section 1 of the said Act, No 5/3, that the Companies Clauses 
Consolidation (Scotland) Act, 1845, shall be therewith incor- 
porated: Finds that it is enacted by section 29 of said Consoli- 
dation Act, that the production of the register of shareholders 
shall be prtma/eide evidence that a defender in an action for calls, 
whose name is entered in such register, is a shareholder, and that he 
holds the number and amount of shares for which he is entered ; but 
it is settled by numerous decisions that the prima JheU evidence 
afibrded by the register may be rebutted, by showing that a party 
sued for eal)s never wss in a position which entitled him to be ^ 
registered as a shareholder: Finds that, by section 4 of the pnr- 
iners' Act, it is provided that certain persons therein named, 
^ and all other persons and corporations who have ahneady sub- 
scribed, or shall hereafter snbscribe to the undertaking, and their 
executors^ administrators, &c, shall be and are hereby united into 
a company for the purpose of maldng and maintaining the railway, 
Ac'*: Finds that the only mode of "sabscribing to the under- 
taking," was by signing the contract and sabsoribers' deed of 
agreement, of which No. 6 is a certified copy, and the said John 
Barr never subscribed the same, or authorized his signature to be 
affixed thsreto, and not having paid the deposit due by him on 
2dth November, 1860, was not a person " entitled to shares in the 
company," in the sense of section 9 of the Companies Clauses 
Consolidation Act, so as to authorise his name to be entered m 
the register of shareholders on 15th Maroh, 1864, as appears to 
have been done : Finds, in the words of Mr. Addison, in his book 
on the Law of Contracts (5th edition, p. 715), that "a person 
who applies for and rseeives an allotment of shiures in a projected 
railway . company, and agyees to pay the deposit and beoome a 
shareholder, but is not to be entitled to scrip oertificatea of shares, 
or to any of the benefits and advantages of proprietorship of shares 
in the company until after be has signed the Parliamentary con- 
tract and subscribers' agreement, is not a shareholder liable to , 
calls, ami if his name is put on the register he may disprove the 
prima /ads liaMIity resulting therefrom:" Finds, in the above 
circumstances, that whatever claim the pursuers may have had 
upon Barr, in virtue of his application and their acceptaLce of it, 
to pay the deposit of £30, and whatever right they may hare 
had to compel him by an action at law to sign the subscribers* 
deed of agreement, the present demand against his representatives 
for arrears of calls cannot be sustained: Therefore, and under 
reference to the annexed note, sustsins the defences and assoilzies 
tiie defenders : Finds the pursuers liable in expenses ; allows an 
)\ account thereof to be given in, and remits the same to the auditor 
b to tax and report, and decerns. 

V NoTB.— A question of considerable nicety is raised in this case ; 

ii but the law on the subject has been fully considered in the English 
( Courts, and their decision must be held as authoritative here. * In 
i the Galvanised Iron Co. r. Westoby, June 26th, 1852 (Welsby, 
i Hurlestone, and Gordon's Reports, vol. 8, p. 17), where the 

I defendant had obtained an allotment of shares, and paid the deposit, 

and where his name had been inserted in the register of share- 
holders, but he had never executed the deed of settlement, it was 
held that, in respect of such non execution, he was not liable for 
, calls as a shareholder. The view taken by the Court was that 

f the prima Jade presumption that the defendant was a shsreholder 

f wss sufficiently ndsrgned by the fact that the Act incorporating 

I the eompfny instructed thai no one who did not subscribe the 

deed of agreement was entitled to be considered a partner or 
I shareholder. In like manner, in the Waterford, Wexford, Wick- 
I low, and Dublin Railway Company v. Pidoock, January 15, 1853 

I (Id. p. 279), the faUnre by a defendant who had paid a deposit on 

I fifty shares to sign the Parliamentary contract or subscribers* 
I agreement, was held fatal to the attempt of the company to pro- 

I oeed against him as a shareholder liable in calls. Baron Parke 

said — '* It is clear that the defendant was not to have any benefit 
until he executed the Pariiamentaxy oontrsct and subsaribers' 
I agreement. Therefore, the execution of that agreement is a con* 

dition precedent to his beooming a shareholder.? Baron Martin 
Mdd— **I should be Bolrry if the Act of Parliament were found to 
authorise thMe oonmanies to j>u^ a person's nAme on th^ list fit 
ihta^hiltdan, irho M not hy oM o^ntrstit igree felut it should m 



placed there. Now, this oontraot amounts to nothing mors than an 
agreement to pay the deposit, and become a shaiyholder : and if 
there is any right of action sgainst the defendant (which I do not 
think there is, for I concur with my brother Xftric^ "that it is open 
to a person to elect to forfeit the deposit]^ ilyrt^r the breach of 
that agreement. The persons to b«^pi£b Jipob the register are 
theae entitled to shares— that is, iioion^ who have a right to 
require the company to give thenf^tiv^vM: The defendant has no 
such right, because he has not*^)mIliBd*the terms upon whieh the 
shares were offiered. The i^egislature, no doubt, meant that in 
order to become a sulMedber^.A' person should put his name to 
son^e document whkiii wpi^d speak for itself, and thus authorise 
the putting hiB«B«ni}*oif tbe register" The above cases area 
fortiori of tji^ pfesebt," where Btfr never paid a deposit, and libera 
he pointedly <i|bstahfed from signing the deed of agreement, though 
ropeatedljr if,\fd upon to do so. At the same time, it most la ad* 
mitt^ tha^ crrtain English decisions have been referred to by the 
inursufH* Vhich look as if they were not very reoondleable with 
those above quoted. I1ie first of them is YeUand, April 1 and 2, 
I;^52 (De* Gex & Smale*s Reports, vol. 5, p. 295), in which tha 
defendant waa held liable as a contributory, although he had not 
signed tbe company's deed of agreement; but he had paid the 
deposit on the shares he had applied for, and the judgment seems 
to have been mainly founded on that fact as a rsi intenraOui 
which barred th^ ri|i^t to resile. The same principle was given 
effect to m the case of Cockney, November 3, 1858 (De G«x 4 
Jones' Report, vol 3, pi 170), and Bloxsm, June 9, 1863 (Law 
Journal, N.S., vol 33, p. 574), in both of which the deposiu had 
been paid, whilst in neither of these cases does it so distinctly 
appear as it does here that the Acts mcorporating the companies 
conferred the title of shareholders on thoss only who had subscribed 
the deed of sgrsement. 

The pursuer appealed: and, after a hearing, the Sheriff 
pronounced the following judgment: — 

Havin| heard parties* procurators under the pursuers* appesr 
npon the interiocntor appealed against, proof adduced, and whole 
process, adheres to the interlocutor in so far as it assoilzies tha 
defenders and finds expenses due, but with this variation that half 
costs only are found due to the defenders for the reasons stated in 
the following note, and quoad lUira dismisses the appeal. 

Note. — ^Thb is a very nice and important case, and it has been, 
made the subject of an able interiocntor by the Sheriff-Substitutei 
and an equally able argument at the bar under the appeal against 
it The Sheriflf, after much consideration, feels himself constrained 
to bow to the authority of the English cases on the point, although, 
if the question had been open, he would have gone along with the 
able argument of Mr. Orron behalf of the poisuen, and been inclined 
to have found that tbe defenders, as representing their deceased 
constituent, John Barr, are liable for the calls on the shares in 
question concluded for in the summons. The case, so far as it is 
to be decided on the interpretation of the words used in the statute , 
is as follows : — By section 4 of the Pursuers* Act of Parliament it 
is provided that certain persons therein named, **and all olhft 
persons ana corporations who have already Fabscribed, or shall 
hereafter subscribe, to the undertaking, and their executors i.r 
adniinistraton, &c, shall be and ve hereby united into a company 
for the purpose of making*and maintaining the raili^ay.'* It will 
be observed that the words used here are, " sll other persons and 
corporations who have already subscriM, or who shall hereafter 
subscribe, to the undertaking.'' It is not said who shall hereafter 
subecribe the oontrsct or agreement. Now, nothing is easier than * 
for a person to snbscribe, and snbscribe effectually, to an nnder- 
taking, who has not subscribed the contract or agreement for 
canying it on. No doubt the subscribing the contract is the most 
regular and effectual way of becoming a shareholdor in an under- 
tsking. But it is not the only way of doing so. There b no 
principle or rule of law under which eqnipolleuts may not be 
effeetoal. The lata Mr. Baxr had here applied in regular form to 
the provisional committee of the undertaking, and he waa informed 
by the answer of their secretary, 28th November, that fifteen 
shares had been allotted to him, and that £30 waa the deposit 
thereon, which ho vas requested to bring with hun when he oamo 
to subscribe the contract. By the exchimge of these missives, the 
oontraot between the company and Barr appears to have been com- 
pleted. The matters being t» rs merotforui, the letters required 
to be neither holograph nor tested, and the application is produced 
duly stamped. In these drcnmstances, it was .Barr's du^ to have.. 
Mid the- depOBt, and sigaed the oontraet. To sustain !iis|lea tfaatf 
ho was not bound.tp,iojo,i)e!piMifee ko^raa cfititMitn.^Miili^ 
nibstaatially to allow him to profit by his own defonlt, and to 
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eMtpe from tbo affaets of an oUi|!ati(m hf wtmog to impleoMBt 
it. But howo^v dear and waU-foondad theaa obaarratiooa maj 
aaam to ba, Uia ciyirta of law in England, which are nndonbCadlj 
anthocitj in ^Sift'itflttarf appear to haT« daddad othflrwiio. Thaj 
hare hdd, in the ^laea, footed by the Sheriff-Snbatitata, that the 
Mgmng of the ootftra^ 9r amement- is a oonditioa pnoadant to a 
partj bemg eompeUed, jm %)iareholdar in an nndaiiaking, to paj 
ealla on hia aharea allotttfl t5^ Jiii^pk Baron Martin^B opinion in the 
oaae of the Dublin and W^^bc/ Bailway Company v, Pidoodc, 
ISth January, 1858, appears *ttf contain a short sommaiy of the 
English Uw on the sabject:— "l*Jlhoi]ld*he sorry if the Act of 
Parliament were foond to authorise ^fa^'oomoaniea to put a 
person*8 name on the Ust of shareholdeiVw^' iUd not Vt ^ ^^* 
tract agree Uiat it ahoald be placed then.: New-«^ contract 
amounts to nothing mors than an agreement* lo p«y^e depout 
and become a shareholder, and if there is any i^^t'df action 
against the defendant (which I do not think there is, iptJL «0n^ 
with my broUior Parke that it is open to a person ft fH^dt X» 
forfeit the depoait), it is for the breach of that agreement.* ,^I1m* 
persons to be put upon the renter are theaa entitled £o sharea-S^* 
that is, persons who haye a right to require the company to giT< 
them shares. The defendant baa no such right, because he has 
not fulfilled the terms upon which the shares were offered. The 
L^pskture, no doubt, meant that in order to become a subscriber 
A person should put his name to some docum^t which would 
^Mk for itself, and thus aothocise the putting his name on the 
regtster." This decision, if not contradicted by subsequent cases, 
seems deoisiTS of the present question, ao fur as it is to be deter- 
mined by l^al authority. The Sheriff-Substitnte haa referred to 
still later caaes founded on by the puisners, in which p|arties alleged 
to be shareholders in undertakings have been held liable for calls 
as contribtttories, although they had not signed the contract or 
deed of agreement. This was held in the cases of Cockney, 
. NoTsmber 8, 1858 (De Gex ih Jones' Report, toL 8, p. 170), 
and Blozam 9 June, 1863 {Law JoKma^ N.S., vol. ^, p. 674). 
It is justly remarked, however, by the* Sheriff-Substitute, that in 
these cases, although the contract or agreement had not been 
dgaed by the party, yet the deposit had been paid, which not only 
showed an intention to go on with the contract, but constituted a 
kind of rei itUervmiui^ which shut out either party against resilbg. 
In the case of Blozam, 9th June, 1888, ahready referred to, the 
Mrty sued had agreed to take one hundred aharea in a Limited 
Company, paying £1 per share as deposit llie deposit had been 
paid, but by the prospectus £2 par share additional was payable 
upon allotment of the shares. The shares were allotted, but no 
notice of the allotment was giren to the party in qnestioD, who 
did not apply for the shares or sign the contract. It was hdd by 
the Master of the Bolls, Knight Bruce hesitating, that the contract 
was complete on allotment, and that as the £100 deposit wss 
nerer returned the power of resiling was lost. This case certainly 
approaches very nearly to the* present, but it was decided in 
Chancery by one Judge, with another hesitating, and the important 
feature of tiie deposit of £100 haying been paid upon the shares, 
clearly distinguishes it from the case now on hand, in which no 
deposit whateyer was paid nor the contract signed. Upon these 
groonds, the Sheriff feels himself constrained by the weight of 
authority to adhere to the interiocutor brought under reyiew. But, 
on the matter of expenses, althongh th% defenders are entitled to 
coets generally, as being successful in the caose, he is of opinion 
that there should be a modification. The hU» lir. Barr deariy 
yiohited what was at least his own understanding, as well as that 
^ the company, and by resisting the present action bis trustees 
haye put the pursuers to the expense of stamping his original 
missiye offer or application for the shares, which cost would not 
othorwise haye been incurred. In these circnmstances, as well as 
adverting to the variety of dedsions on the subject in the English 
courts, and the want of any direct authority in the Scotch, it 
appears fair to modify the defenders' costs to one-half. 
Aa, Strako, Kbtdbx & Son, AU. Hsmrt B. Laot. 



8tk Juhb, 1885. 
8HEBIFF COUBT, SELKIRK. 

(SBXRIFV8 DCTHDAB AXD MlUTB.) 
STEWABT V. GrALBBAITH. 

Burgh— Juri8dictioii.—il hurgh lay partly in two counHes. 
An aotkm was raUed agairut a par^ residing and for 



work done in that part of the burgh which was not m 
the Sheriffdom where the action was raised^Held thai 
the action was competent, 
Sheriff-Clerk— Procurator— 1 t'ict, cap. 41, sec 26. — A 
email debt ease at the instance of Police Oommissioners 
was certified from a Circuit Churt to the Soil of the 
Ordinary Sheriff Oourt^ and a record was made up bif 
condescendence and defences. The Clerk of the Com- 
missionerSf in whose name as Clerk the small debt 
summons had been issued, toas Sheriff-Clerk Depute^ ojfi- 
dating at the Circuit Court, and in that capacity he had 
issued the summons— Held (and affirmed on appeal) to 
vitiate the whole subsequent procedure. 

\ \ The Commissioners of Police of the burgh of Gala- 
shiels raised this action for repetition of the sum of 
£6 13s. lOd., paid by them to Messrs. Hall and Son, 
builders, Galashiels, for forming a footpath, and sewer, 
and crib, in front of the property of Mr. John Gal- 
braith, contractor, at High Buckholmside, Galashiels. 
This is a portion of the burgh of Ghdashiels, but is 
in the parish of Melrose and county of Roxburgh. 
The action had been originally raised in the Small 
Debt Court, but had been of consent remitted to the 
Ordinary Court The record was thus made up by 
condescendence and defences, and these were revised. 

Inter alia, (1) the defender pleaded, the defender being 
resident within the county of Roxburgh, is not liable 
in an action of this nature to the jurisdiction of the 
Sheriff of Selkirkshire. (2) No process, in respect the 
summons is signed by the pursuer. 

The record having been closed, and parties* pi^ocu- 
rators heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor : — 

Haying heard parUes* proenrators, mads aTixandom, and con- 
sidered &e whole prooess, Finds that the Sheriff of Selkirkshire 
has jurisdiction to dispose of this case. Therefore repels the first 
plea in law for the defender. Bnt in respect the Sheriff-Clerk 
Depute for Oslashiels scted as proonrator for the pursuers at the 
Circuit Small Deht Court, held at Qalashiels, where this action 
wss instituted; sustains the second plea in law for the defender ; 
dismisses the sction; Finds the porsuers liahle in expenses, allows 
an account thereof to he giyen in, and remits the same when lodged 
to the auditor to tax end rvport, and decerns. 

NoTB. — ^This is an action for repajment to the Commissioners of 
Police of the hurgh of Galashiels, under the Act 25 and 26 VicL, 
cap. 101, of a sum of £6 13s. lOd.. pud hjthem to Messrs. 
Hall and Son, huilders, Galashiels, for forming a footpath, and 
sewer, and crih, in front of the property of Mr. John Galbndth, 
contractor, residing at High Bnckholmnde, Galashiels, being 
within that portion of the burgh of Galashiels, Ijing in the parish 
of Melrose and county of Boxbnrgh. The defender's first plea in 
law is, ^* that the defender being resident within the county of 
Roxburgh, is not liable in an action of this nstura to the juris- 
diction of the Sheriff of Selkirkshire." In support of that plea, 
he relies upon sec. 401 of the Act. That clause occurs in part 6, 
sec. 6, relative to the " Execution of Works by Owners," and 
provides that '* if the owner of any premises made liable by the 
police provisions of this Act for any rate, assessment, or chaige, 
for the repayment to the Commissoners of any expenses incurred 
by them, do not as soon as the same become due and payable fiom 
him, pay such rate, assessment, or charge, or repay all such ex- 
penses to the Conmiissioners, the Commissioners may without 
prejudice to the power herein before contained, recover such rate, 
assessment, charge, or expenses, with the legal interest thereof, 
from the time when the same was due and payable from the owner, 
in the same manner as any debt may be recovered by the law snd 
practice of Scotland.*' 

The defender eontends that by the Uw and practice of ScoUand, 
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a d«bt can only be reoovered m against him in the SheriflT Court of 
Boxburghahire, within whoae joriadiction he reaidea, and to wboae 
authority alone he ia amenable. But see. 401 must be read m 
connection with aec. 6, which proyides, mUr o/io, that whenever 
the boundaries of a bnxgh, as ascertained for the pnrpose of this 
Act, '* shall include a portion of a different county than that in 
which the original bonnda of auch burgh are utuated, such portion 
shall for the purposes of this Act, be held to be within, and to 
form part of the oountj in which such original bounds are situated, 
as aforesaid." The original bounds of Galashiels are in the county 
of Selkirk ; therefore, Galashiels is exactly in the predicament con- 
templated by the statute, of a burgh whose boundaries, as ascer- 
tained for the purposes of the Act, include a portion of a different 
county from that in which the original boun<& are aituated ; con- 
sequently, that portion of the burgh which geographically belongs 
to the county of Roxburgh, must for the purposes of this Act, be 
held to be within, and to fbrm part of the county of Selkirk. 

In this view, the provision in sec 401, that expenses, &c, shall 
be recovered " ^m such owner in the same manner as any debt 
may be recovered by the law and practice of Scotland,*' must be 
held to refer, not to the forum in which an action for recovery of 
a debt may be competently raised, but to the action itself, to the 
particular form of process by which such debt may be recovered, 
as by a Small Debt action where the sum, as in this case, is under 
£13, by an action in the Ordinary Sheriff Court where the sum 
exceeds that amount; in short, sec. 6 overrides sec. 401, and ao 
reading them they are oonnstent and reooncileable with eadi other, 
whereas the construction put upon sec. 401 by the defender, if 
• sustained, would bring the two clauses into direct conflict with 
each other, and render them unworkable. There seems no doubt, 
therefore, that for the purpose of the Police Act, the jurisdiction 
of the Sheriff of Selkirkshire extends over the whole of the burgh 
of Galashiels, including that portion of it which forms part of the 
county of Roxburgh, but which, nevertheless, lies within the 
boundaries of the burgh, as these have been ascertained for the 
purposes of **the General Police and Improvement (Scotland) 
Act, 1862.»' 

2d, This action was instituted in the Circuit Small Debt Court, 
held at Galaahieb, and was remitted to the Ordinary Roll in respect 
of the importance of the case, and the various questions which it 
raises, both of fact, and upon the legal construction of the pro- 
visions of the statute. Mr. Stewart, the clerk to the Commis- 
sioners of Police, and in whose name, as representing the Com- 
missioners, the instance was raised, b Sheriff-Clerk Depute at 
Galashiels, and as such signed the Small Debt summons, which 
forms the first step in the present process. The second plea in 
law for the defender is, ** no process, in respect the summons is 
signed by the pursuer ;'* and that plea is founded upon sec. 25 of 
the Small Debt Act, I. Vict, cap. 41, which, inter aUa^ enacts 
^* that no person who shall act as Depnte-Clerk for the purposes 
of this Act, and for no other purposes, shall be thereby disqualified 
from acting as a procurator before any Court, except the Small 
Debt Court, in whidi he shall act as aforesaid,** &c. Mr. Stewart 
states that when the summons was called he neither acted aa 
Sheriff-Clerk Depute, nor as procuntox; having been in pomt of 
fact confined to his house by Qlness. But the mere taking out of 
the summons was in this case acting as a procurator in thff* sense 
of the statute, because the sum sued for was not a debt due to 
Mr. Stewart himself, but to a statutory body whom he represented, 
and for whom he was acting ; and, therefore, however harmless 
or insignificant in itself or imbdvertent the act might be, it was 
* an overt act in violation of a statutory provision founded upon a 
principle of public policy which has invariably been jealously 
enforced. The only posuble doubt in the case is, whether the 
remit to the roll of the Ordinary Sheriff Court, in which Mr. 
Stewart might competently act aa a procurator, did not obviate 
the objection under the Small Debt Act But the remit could 
only be made under reservation of all objections ; and, therefore, 
an objection which would have been irremediable in the Small 
Debt Court, must of necessity prove fatal to the validity of the 
whole subsequent procedure. 

The ponmers appealed, and gave in a reclaiming 
petition. Thereafter the Sheriff pronounced the fol- 
lowing judgment : — 

Having considered the pursuers* appeal andjreclaiming petition 
In support thereof, against the Interlocutor of 21st Apnl last, 
together with the summons, revised condescendence, and defences, 
and whole process. Recalls the said Interlocutor, in so far as it 
finds the pursuer liable in expenses, Finds no expenses due to either 
party. Q^ tfftro, dismisMa the appeal, and adheres to the 



Interlocutor appealed from, reserving to the pursuer to bring an* 
otiier action for the sum sued for. 

NoTB. — ^Though a considerable part of the pursnen' reclaiming 
petition is occupied with a discussion of the defender's firtt plea 
in kw, relating to the question of the Sheriff of Selkurkshlre's 
jurisdiction in the present case, that is a plea into the merits of 
which it is obviously quite unnecessary to enter now, as it has 
been repelled by the Interlocutor under review, and no app&l 
taken by the defender against the judgment. The Sheriff will 
only say, that if there had been any need to conuder it, he would 
have had no hesitation in afSrming the Interiocntor upon that 
pomt. He has felt greater difficulty in regard to the defendei^s 
second plea, which hu been formally and properly brought up by 
this appeal ; but after ^ving it careful consideration, he has coma 
to the conclusion, that the Sheriff-Substitute has disposed of it 
correctly. 

The pursuer, Mr. Stewart, being derk to the Commissioners of 
the burgh of Galashiels, and as such authorised by the terms of 
t^e General Police and Improvement Act to aue and defend on 
their behalf in all actions, suits, or proceedings, in respect of any 
matter or thing relating to the execution of the said Act, instituted 
this action in the Circuit Small Debt Court at Galashiels, for reco- 
very of a sum alleged to be due to them as such Commissioners. But 
Mr. Stewart happening at the same time to hold the ofiice of Sheriff- 
Clerk Depute of that Small Debt Court, the summons at this m- 
stance was giveil out and signed by him as Clerk, while on the face 
of it he atood as pursuer. As an abstract point, and apart from 
any specialities, it seems impossible to doubt that the 26th sectioli 
of the Small Debt Act created a disability in the pursuer to act aa 
procurator in conducting the case of the Commissionen, in respect 
of his position as Clerk of Court; and if an objection had been 
taken on that ground at the fint calling of the cause, it must 
inevitably have led to the dismissal of the action. When the case 
was called, however, no plea of that kind was stetcd. Both 
parties appeared by their procurators, and the Sheriff having heard 
just enough of the case to satisfy him that it was noi one which 
could be summarily disposed of, remitted it to the ordinary roll, 
where a record was made up, and the defender, for the first .time, 
pleaded, inter aUa^ " no process, in re8pe<^ that the summons is 
signed by the purauer. '* This plea is certainly not quite so precise 
or explicit as it ought to have been ; but with the knowledge which 
the parties and the Court had of the nature of the case, and the 
fuller expbnation given in the debate which followed, it may 
be held to have been sufficient for tiie purpose. The Sheriff-Sub- 
stitute, Vefore whom it came, sustained the plea, and the present 
appeal is taken against his deliverance. 

1. In considering the reasons now submitted in support of a 
reversal of the judgment, the Sheriff is not disposed to give any 
weight whatever to the statement made by Mr. Stewart, that he 
was confined to his own room by severe indisposition, on the 
day when the summons was signed, and that he was not per- 
sonally present in court at the calling of the cause, when it was 
taken charge of by another procurfttor; for, though suffering from 
ilhiess, Mr, Stewart was able to sign ihe summons, and did sign it 
in his official character of derk. He could sign it in no other char- 
acter; and that he acted as procurator, is evinced by the fact of the 
summons being taken out and rused at his instance, as represent- 
ing the commissionen of the burgh of Galashiels. He states,'.to be 
sure, that he had no personal individual interest in the matter of 
this action ; but that ciroumsUnoe only rendere it more dearly ap- 
parent that his interference was as procurator for the statutory 
body, in whom the mterest was. So far, therefore, as regards this 
leading ground of appeal, the Sheriff is deddedly of opinion that it 
is untenable, there being notlung in the special drsnmstances to 
obviate the objection to the same party acting at once as Clerk of 
Court and procurator in the cause. Had ti^e plea been instantly 
stated, it must have been given effect to. 

2. But a farther and important question arises. Whether the 
objection be not removed by the remit to the roll of the Ordinary 
Sheriff Court, where Mr. Stewart's porition as Depnte-Cleik of the 
Small Debt Court does not affieet his rights to practise snd set as a 
procnntor. He maintaining that the plea being of a preliminary 
nature, and going to the very root of the whole prooeedmg,-it onght 
to have been stated at the outset, more partieuhffly as it wss need- 
ing no inquiry to bring it to the defender's knowledge, but whidi 
was frem tiie beginning patent and obvions on the face of the sum- 
mons, snd the defender was therefore too late in bringing it forward 
for the first time in his reeord. Whatever might have been the 
consequence, if thia had been a common dilatory plea, such ei 
*'that all parties having interest sre not called,** and a defender 
hadn^leeted to STsil himself of it riiiy ti ftVg, the Sheriff <BtMy 
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•graet with the opinioa •gpwed ia tha note aminnd to th« inler- 
locotor note nriew, and holds that the pnnoer cannot in the 
preaant caae avoid the force of the objection, merely on the noand 
that the defender haa been Ute in atatlng it. It is an objection 
created by atatote, npon a [krinciple of poblio policy, which haa 
invariably been jealously enforced, and which it would be most in- 
expedient to relax. If it had been urged in the Small Debt Court, 
it must, aa already obaenred, have been fatal to the instanoe ; and 
as the remit to the Ordinary Boll waa made in xeapect of the special 
nature of the case rendering it unfit to be disposed of in a summary 
manner, it waa neceaaarilv made nnder the implicit resenration if 
all competent pleas and oojecUona. Evan if it had not been ao, it 



ia apprehended that this is such an objection aa it would have been 
pars judieit to have taken notice of at any thne, aeeing thai the 
original statntoiy invalidity still adheres to the TOni'^^T whkh is 
the foundalion of all the subsequent procedure, and is inoapabla of 
bein^ remadiedy either by the neglect or even by the consent of 
parties in the canae, had such consent been given. 

There is no doubt an embanrasament occasioned by the oonfliet 
of the offices and dutiea of Mr. Stewart, aa Depute-Clark of the 
Small Debt Court and Clerk to the Gommisaoners o£ the Bnigh of 
Galashiels; and while he continuea to hold both those offices it will 
be necessary for him to take care that all actiona hereafter raiaed by 
him on behalf of the Comnussioners, shall be brought either in the 
ordinary Sheriff Court of the county or in the Small Debt Court at 
Selkirk, and not in the Circuit Small Debt Court at Galasbiela. 

While affirming the interlocutor otherwise, the Sheriff does not 
think that this is a case for expenses, as the defender ww certainly 
in fault in not stating his plea in due time, the ground of it being 
aa apparent at the veiy first aa it is now, and it is right that this 
■hottid be marked. 
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William Brown v. John Andebson. 
Bill — Loan-— Proof. — Hie acceptor of a bill foas insolvent 
The drawer received from A^ a sum wi(k which and a 
farther sum he retired the hill and handed it to A. A 
thereafter raised an action for payment cf the sumhe 
had given^ which he averred was a han—Held that the 
proqf could on^/ be by writ or oath; and, on a reference, 
held the oath negative. 
The puTBtter brought this action, conclading that the 
deader ought to be decetned to pay to him £100, being 
the sum advanced in loan by the pursuer to the defender, 
on dlst May, 1864, for the purpose of assisting the de- 
linider to retire his bill on John Bumess, fanner, Cot- 
bank of Hilton, dat^d 26th November last, and payable 
six months after date, for £130 ; and which bUl was paid 
by the defender to the Aberdeen Town and County Bank , 
and handed to him by the pursuer as an acknowledg- 
ment of the said loan* 

On the case being called the defender's procurator 
stated that the defence was — *^ a denial that the pursuer 
had advanced in loan to the defender the sum sued for 
or that he was due to the pursuer any part of the said 
sum." 

The record was closed on the summons, and on a mi- 
nute embodying the preceding defence. Parties having 
been heard, the Sheriflf-Substitute pronounced the fol- 
lowing Interlocutor: — 

The Sheriff-substitute havbg heaid parties' pnteoreton on the 
closed record, ^fore answer, allows a proof to both parties, ao4 ap- 

tomjs thspwiner to enrol the «ase, that a dMt f or froi^ vu^ bej 
..!^. - , ^ .... ....... ...... .. .. .... .... . .... ....-...' :r:u. I 



Monc— -TIm SberifrSabitiliile eonsiden that k worid ba«»- 
tarirfaetoty to diapoee of this ease without aa inqmiy faito the faels. 
It may tnm oat in the end that the paiMmr will notsoooeedi maims 
ha prove tiiekMUibjtiie writ or oath of the deftnder; hot the csm 
hud m the aammoiu is peenUar, and, until it be osen how the teta 
exactly stand, the Sheriff-Snbstitote thinka it would be pnausksam 
to pranewiee a decided opinion. 

The defender appealed to the Sberifi^ who proQoimced 
the following Interlocutor :— 

Having heard partica* proeoraton; m hoe staSm rsoalls the falter- 
kwntor complained of; opens np the record, aad^ipointa the pnnoer 
to lodge a eondesoendenoe within ei^t days, ana the daAnder to 

Ige drfsnesa wtthm eight days theraaAer, and remiti the oaime to 



the Sheriff-sobatiknte to proceed. 

KoTC—Tbe defence is stated to b»~'*a dental that the pomcr 
had advanced hi loan to the defender the snm sned for. ** Parties 
are not agreed as td the meaning of this. The pnrsoar maiaUina 
that it most be read as an admission that the defender receiTed the 
snm soed for, bat the defender does not admit this to be a aonikl 
ooBStmotion of denial, althoogh the Sheriff rather understood aft 
the debate, that the defender would not dispute that he had re- 
odved the money. This is a matter whidi the Sheriff thmki ahould 
be put beyond doubt on the record, and he has therefore appointed 
the record to be o^ned up. He refrains, in the meantime, from 
expreesing any opinion as to the competency of parole proof. That 
question may or may not arise upon the record to be now mads up, 
and its determination may veiy much depend on the final statements 
of parties. * 

In obedience to the preceding Interlocutor, a record 
was made up by way of condescendence and defences. 

The pursuer averred that when the bill in question 
feU due the acceptor was in bankrupt circumstances, and 
unable to pay it ; that the defender (who was drawer), 
being accordingly threatened with diligence by the dis- 
counting bank, came and borrowed from him £100, to 
assist in meeting the bill ; that he lent the defender this 
sum on the understanding that he was to repay it in a 
few days ; that the defender on getting the loan, retired 
the bill which was for £130, with the lent money and 
£30 of his own; and that he thereafter brought the dis- 
charged bill to the pursuer, to hold as his voucher for 
the loan. 

The defender admitted that he had received the £100 
in question from the pursuer; had applied it in part 
payment of the bill ; and had given to the pursuer the 
discharged bill; but denied that he had got the money 
in loan, and averred that the pursuer had interposed on 
behalf of the acceptor, on whose bankrupt estate he bad 
been, or was just about to be, appointed trustee. The 
defender farther stated that the pursuer's object in doing 
this was to prevent the defender from taking steps (which 
he had intended to take), to sequestrate the acceptor • 
which would have involved the loss of the latter's fai*m, 
from which the pursuer and the other creditors hoped 
there would ultimately be proceeds enough to pay every- 
body. The defender denied that he had made any pro* 
mise to return the money advanced. 

After hearing parties the Sheriff'-Substitute pro- 
nounced the following interlocutor ; — 

The Sheriff-Substitute haTUig heard parties' procnrators on the 
closed record, finds that the averment of the pursuer that he lote 
the defender the sum of one hundred pounds, libelled, can be proved 
only by the defender's writ or oath ; sllows according to the purgg^g. 
a proof by such writ or oath; and appoints him to enrol the ^^^^ 
that a diet for proving may be fixed * 

KoTE.^In the leoord, in this action, as original famed, .. 

weva not safficien^ materials for pronomdng any definite intow,^* 

, .toiw ii»taMha .sie^.o( jettiiig ^wtiur Jn^hatinvihe 8^1 
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Sobetitate aUovred m proof before eoEiswer, but it appeared to the 
Sberiff that it woahl be preferable, before going &r&er, to have a 
more explicit leoord. Condef cendence and defences were accord- 
ingly prepared; and judgment has now to be given on the record ai 
thus framed. It appears to the ^Mriff-Sabstitnte thAt the course 
of aUowing a proof before answer would not now be proper; and that 
it is necessaiy now to decide definitelj whetho* the pursuer is to be 
allowed parole proof, or to be limited to proving his case by the 
writ or oath of the defender. 

The admitted facts in the case are few in number. A bill for 
£180, in which the defender was drawer, and a person named 
Bumoss was acceptor, fell due on 28th May, 1863, and was dis- 
lionoared. lliree days aftertUs, the defmder went to the porsaer 
aad obtained from him £100 of his (the ponsuer's) money, and with 
this sum, and £30 of his own, he went to the bank, where the bill 
had been discounted, and paid it. He took a general receipt on the 
bill, and then delivered it to the pursuer. On the three facts— of 
the receipt by the defonder of the £100, the payment by him of 
the bill, and the delivery of it by him to the pursuer — both parties 
are agreed. It is in regard to the footing on which these trans- 
actions took place that the parttes diifer. The pursuer allegea that 
the £100 was advanced by him in loan to the defender; while the 
defender alleges that the £100 was advanced by the pursuer, in 
certain drcumatanoes of which he exphdns the details, in reliance 
solely on the credit of the acceptor of the bill. In this state of 
matters, the pursuer maintains that he is entitled to found on the 
defender's admission that he f^t the £100, afid then to prove, j»ro 
vi dejure^ that the ezpUmation attached to the admisidon is in- 
correct. 

Even had the explanation of the transactions given by the de- 
fender been improbable, it is more than doubtful whether the pur- 
suer could have rejected it, while still daimfaig the benefit of the 
admission. But when it is considered that the defender's explana- 
tion is more in accordance with the admitted facts than the par- 
8ner*s explanation, it becomes obviously unfair to separate the 
admission from the explanation. 

In tly. usual ooune of things, had the pursuer lent to the defender 
£100, ne would have taken a voucher for it The bill, which he 
says he got as his voucher, is truly no voucher. What the bill 
proves is, not that the defender is under an obligation, but that he 
has been freed from one. The bill itself proves that there was a 
certain debt in which the defender was cautioner, another party 
being principal, and the receipt on the back proves, in all questions 
iu r^ard to it, that it was unconditionally dischaiged by or on be- 
half of the principal. The presumption aritting from itie bill and 
its receipt b this, that the funds with which it was discharged be- 
longed to the principal debtor. The evidence afforded by the bill, 
therefore, is entirely to the effect that the pursuer, if he paid it 
wholly or partially out of his own funds, paid it solely on the credit 
of the acceptor; for by the way in which he conducted the trans- 
action, he allowed the drawer's obligation in it to be extingutehed, 
when by taking the usual steps he might have had it transferred to 
himself. 

The usual way of proving a loan is by writ or oath. What is 
there thra in the special circumstances in thi^ case to let the pur- 
suer have a wider proof? It is said to be competent on account of 
the admissions of the defender; but these admissions, as the Sheriff- 
Substitute reads them, go no way to strengthen the pursuer's case. 
On the contrary, the presumption they raise is rather against him. 
The only specialities appearing on the record, as now framed, are 
specialities whidi induce a strict application, nthcr than to a re- 
laxation, of the usual rules of evidence. 

The piu'saer appealed, and the Sheriff pronounced the 
following Interlocutor: — 

The Sheriff having heard parties* procurator! on the pursuer's 
appeal, and considered the closed record and whole process, adheres 
to the interlocutor complained of, and dismisses the said appeal. 

Note. — The pursuer's case is one of alleged loan of £100 to the 
defender, but no receipt was taken for. t)ie money, and no written 
obligation to repay it is founded on or said to exist The Sheriff 
sees no reason to hold, that contrary to the ordinary rule of law, 
parole proof of the pursuer's averment of loan is competent It is 
true the defender admits he got the money, but this admission is 
qualified by the statement that the object for which he got and 
applied it was the extinction, on behalf of the pursuer, of the bill 
for £180, No. 6 of process, of which Burness was the acceptor; 
the alleged reason of the pursuer's interventkm being that he was 
interested in Bum^, and desired on his behalf to have the bill 
paid to prevent dUtgisnoa. This is practically « denial of tiie con- 
matk or «krf l^fthls atfetid^r^raOminioii must be iakm idih 



this qualificatioii, and the Sheriff does not see that any other course 
is competent than that which the Sheriff-Substitute has followed, in 
pronouncing the interlocutor under review. 

Proof, as limited by the preceding interlocutor, was 
led, no writ by the defender was produced, and the de- 
fender's deposition was to the same effect as his defence. 
The following Interlocutor (which was allowed to be- 
come final) was afterwards pronounced : — • 

The Sheriff-Substitute having considered the closed record, and 
proof adduced, finds that the pursuer has failed to prove that he 
advanced in loan to the defehder the sum of one hundred pounds 
libelled on; therefore, assoilsies the defender from the conclusions 
of the aolion, and decerns, finds the pursuer liable in expenses, of 
which allows an account to be given in, and when lodged, remits 
the same to the auditor to tax and report. 

NOTB. — ^The case stated in the defender's deposition is the same 
aA that stated by him on record, and the Sheriff-Substitute sets no 
reason to doubt its acouraoy. According to the only evidenoe that 
is competent, the pursuer appears to have advanced the money sued 
for, in relianoe solely on the credit of the acceptor of the Mil, and 
in order to prevent a sequestration of his eflbcts, which tho defender, 
who was dnwer of the bill, was threatening to have executed. It 
may be that the pursuer would have been wiser to have let the 
transaction alone, unless the defender had undertaken to keep him 
safe, but that is no reason for now mferring an obligation which 
was not put in writing at the time, and whi<£ is not now admitted. 

AeL Cbockatt. AU, Faloowbk. 
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SHERIFF COUBT, LANARKSHIRE-GLASGOW. 
(Mb. Sbbbiff H. Glassfobd Bbll.) 



John Stewabt, Appellant in the Sequestration of 
A. W. Cbichton. 

Sequestration — Trustee, Personal Objections to — Re- 

.\nioval of Trustee — Commissioners, Removal of. — (Xr- 

cnmstancea in tehich grotmda for remfAxU of inutee 

rex>elled. drcumsUmces in vfhich grounds for the 

re-election of commissionera sustained. 

Sequestration — ^Votes. — A claim for a random mm of 
illiquid damages disallowed. The vote of an aunt of 
the banhntpt for lent cash sustained. The vote of a 
married woman aUm/e^ vdthout her husband's consenty 
sustained, because the debt had arisen on a bond and 
disposition in security^ which excluded the jus marite of 
her husband^ though not his right of administration. 

In this sequestrated estate the following resolutions 
were proposed by the appellant : — ^^ That the trustee be 
removed from his office, in respect, 1st, Of his conduct 
in admitting claims for damages without vouchers sus- 
taining them; 2d, Of his conduct in allowing a marginal 
addition to be put to one of the creditors' affidavits by 
the law agent in the sequestration, after he had pro- 
nounced his deliverance rejecting the claim m toto ; Sd, 
Of his conduct in pronouncing a fresh deliverance within 
two days of his first, sustaining the claim, without as- 
signing any reason therefor; 4tb, Of his conduct in 
m&ing no inquiry into the curc^ bonis surrendering 
an insurance policy for £3000 on the bankrupt's life for 
a payment of £1600; and lastly, consuming a large 
peiiieB ^fibe meaiuof ^e^MMe to groukdless litigatiM 
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with the bankrupt*B bona fide creditore, And paying sums 
on account of law expenses without the accounts being 
rendered and taxed." 

" 2d, That the commissioners, Thomas Struthers, John 
Neilson, and James Key den, junior, be removed from 
their office in respect, Ist, That Jolm Neilson and James 
Keyden, junior, were elected without notice given to the 
creditors, a» provided by section 75 of the statute ; 2d, 
That Thomas Struthers' first election was not confirmed; 
3d, That his second election was also without notice to 
the creditors ; and, 4th, Quoad Struthers and Neilson, 
they are not creditors on the estate, or mandatories for 
creditors, and are thus ineligible." 

To the first of these resolutions, Mr. David Ban*, 
writer, Glasgow, as mandatory for John Bums, merchant 
in Glasgow, moved the following as an amendment : — 
^ Resolve, that this meeting having made inquiry as to 
the charges in Mr. Stewart's motion against the trusteoi 
are satisfied that they are groundless, and that the 
meeting approve of the trustee's actings, and request 
him to retain the office of trustee, and resolved that he 
be not removed ;" and to the second resolution, the said 
David Barr, as mandatory foresaid, moved the following 
resolution as an amendment: — "Resolved that the meet- 
ing decline to take up the question of the legality of the 
appointment of the commissioners; that these gentlemen 
be requested to retain the office, and the meeting resolve 
that they be not removed." 

Against these amendments or resolutions of the said 
David Barr and the meeting, the said John Stewart 
appeals to your Lordship, and craves that the same be 
recalled as incompetent, and not being supported by the 
requisite majority of legal votes in number and value of 
the creditors present, and that the resolutions proposed 
by the appellant were duly made and carried by the 
requisite majority of legal votes in number and value of 
the creditors present, and that the creditors present at 
the meeting by themselves or their mandatories who 
voted for said amendments or resolutions appealed 
against. 

This minute of appeal was allowed to be answered, 
and both parties revised their papers. 

The appellant pleaded— (1) In the circumstances and 
on the grounds mentioned in the foregoing minute or 
statement, the appeal should be sustained with costs. 
(2) The minutes of meeting and note of appeal are pro. 
ceedings in the sequestration process, and fall to be 
considered together. (3) The note of appeal is quite 
sufficient. (4) The said John Bums having been diQy 
served, and made a party to the appeal, his liability for 
expenses is not excluded. (5) The statements and pleas 
of the respondents being unfounded in £act and untenable 
in law, the appeal falls to be sustained. 

The respondents pleaded — (1) It not being set forth in 
the note of appeal that the meeting at which the motions 
or amendments appealed against were proposed, was a 
meeting of creditors of Alexander William Crichton, and 
there being no intelligible or specific motions or amend- 
ments set forth in the note of appeal, it ought not to be 
entertmed (2) The appeal being only against certain 



amendments or lesolutionB moved by a mandatory for a 
creditor, and not against any resolutioiiB adopted by tlie 
meeting itself, it is incompetent. (3) The appeal being 
against the amendments or resolutions moved by Mx. 
Barr, the whole of the parties who by themselveB or 
mandatories vgted for these amendments, have a common 
interest to oppose the appeal, and as the conclusions for 
expenses in the note is limited to a certain number only 
of those parties, excluding Mr. Barr and his constituent, 
the respondents concluded against are entitled, whatever 
may be the issue of the appeal, to be assoilzied from 
the conclusions against them for expenses. (4) The 
amendments or resolutions moved by Mr. David Bair 
having been duly carried and adopted by the requi- 
site majority of legal votes in number and value of the 
creditors or mandatories for creditors present at the 
meeting, ought not to be recalled. (5) The votes of the 
appellant, and those parties who voted for the resolutions 
proposed by him not being legal votes, the appellant is 
not entitled to insist in this appeal, or to have the said 
resolutions or amendments proposed by Mr. David Ban 
recalled. (6) Generally, the note of appeal not being 
weU founded, should be dismissed with expenses. 

Parties' procurators having been thereafter heard, the 
Sheriff-Substitute pronounced the following judgment: — 

Having agftin heard parties* procorators, and thereafter made 
arizaodom, and resumed consideration of the whole proeeee; Fiiid% 
for the reasons stated m the annexed Note, that in ai far as the 
appeal is directed against the resolution to retain the present trostee, 
John Christie Fonlds, in hb office, the appellants have failed to 
show that said resolution was not carried bj the requisite statnteiy 
migority: Therefore, sustains said resolution, and dismisses the 
appeal as regards it : Finds that in as far as Uie appeal is directed 
against the resolution, to retain the commissioners, Thomas 
Struthers, John Neilson, and James Keyden, in their office, the 
appellants hare shown that said resolution was not supported bj a 
majority in value of good votes : Therefore, sustains the appeal ss 
regards said resolution, and finds that the resolution to remove 
them from office was carried by the requisite majority: Finds, upoa 
the subject of expenses, that the appellant having been unsuoocssfiBl 
as regards the first resolution appealed agamst, and suceeasfnl as 
regards the second, and there having been about the same «mO'«ttt 
of procedure in reference to each resolution, ao expenses are due to 
or by either party, and decerns. 

Note. — ^At the meeting at which the resolutions in queatka 
were proposed, the votes for the resolutions supported by the le- 
spondlents, amounted in value according to the statements in tbt 
minutes, to £1604 Os. 2d;, and for those supported by the appelUuit, 
to £1816 lis. Id , showing an apparent majority in favour of the 
fonner of £287 9s. Id. The resolution for the removal of the 
trustee required a majority in number as well as in value, iir teins 
of the provisions of sec. 74 of the Bankruptcy Statute, and it was 
necessary therefore to note, that six creditors voted for the resolu- 
tions supported by the respondents, and only four for the appellant's 
resolutions. At the scrutiny, the following votes againat the re- 
moval of either the trustee or commissioners were held bad :-^Fint, 
The vote of Thomas Struthers, claiming for £250, in respect that 
it was a random claim for a sum of illiquid damages, and it was not 
supported by any sufficient vouchers to instruct either that any 
title to damages actually existed in the daimiuit, or, if it did, that 
anj damage had accrued to the amount of the sum demanded, or 
any similar sum ; Second, The vote of Michael Jamieson H*Haffie, 
duming for £25 18b. 2d., in respect that the claim, which was 
for cash advanced, was unsupported by any voucher or docoment 
of debt; Third, The vote of John David Douglas, daimmg for 
£10 18s. lOd., in respect thai Douglas himself being dead, the vote 
for him was given by Mr. Jsmes Graham, writer, as mandatory for 
certain parties stated to be trustees of the deceased, but who had 
not lodged any affidavit in their own name, and no evidence was 
produced to show that they were the trustees or representatives of 
J. D. Deuj^ and as such, entitled to constitute Mr. Graham tiieir 
mandstory; and Fouth, Tbs Tete of John Nsilsoiiv daiming fiv 
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dC185 178. 4^d., Irat erroneonslj' stated in the minntes as claiming 
for £189 128. 8d., was held bad to the extent of £178 ds. 4j^d., 
in respect that the daim for that sum is stated to be a loss arising 
on a re-sale of certain heritable subjects said to have been prerionslj 
sold to the bankrupt at a higher price, which he failed to pay, 
whilst the docoments produced fail to instruct either that the 
claimant ever accepted the bankrupt's offer for the property, or that 
if he did, he fulfilled the conditions of the offer, o^that he was en~ 
titled to re-sell, or that he did re^sell, or finallj, that if he re-sold, 
he obtained only the reduced price set forth in the affidavit, the 
articles of roup, and minntes of sale, not being produced, but only 
an alleged certificate by a party whose cauta $ciaUiae does not 
appear. To this deduction of £173 8s. ^L fell to be added the^ 
over statsment in the minutes of the value of this vote, amounting' 
to £3 1 5s. 3^d., making a gross deduction from its assigned value 
of £177 3s. 8d. The effect of the above findings was to reduce 
the rsspondente* value by £468 16s. 8d., leaving them with only 
£1140 4s. 6d., being £176 6s. 7d. less than the appellant's appa- 
rent value. The appellant, with the view of still farther increasing 
this majority, and also of securing a majority in number, urged 
objections to three other votes, which however were repelled. The 
first of them was the vote of John Bums, claiming for £159 4s. Id., 
which claim was vouched by a promissory note of the bankrupt, 
specially indorsed by the payee to the claimant. The main objec- 
tion was that the oath bore that the claimant held no one bound 
for the debt but the bankrupt, notwithstanding the fact of his 
having an indorser. But it might be quite true that the indorsee 
had no relief agunst the indorser, and as the latter was not liable 
in relief to the bankrupt, no valuation of such liabOity was neces- 
sary. The second vote unsuccessfully objected to was that of Mrs. 
Ann Wallace, claiming for £523 ds. 6d. She was an aunt of the 
bankrupt, and her daim was for lent cash. It was therefore sub- 
ject to suspidon, and required that the vouchers should be carefully 
considered. They were not of recent date, but referred to transac- 
tious in 1857 and 1861, and bore an air of perfect bona fides. It 
was not unlikdy that an auut in affluent circumstances should 
assist a nephew commencing budness; and in addition to the bank- 
rupt's holograph acknowledgments, there were produced a letter of 
the dumant*8 agents, written in December, 1857, expresdy referring 
to the loan, as also excerpto frum the claimant's aooounte current 
with the Boyal Bank and with her ageute, showing that she had 
the money to lend, and that it was drawn from the bank and paid 
over to the bankrupt of the date sworn to. All this was held 
sufficient to support the vote. The third vote objected to, but sus- 
tained after considerable discussion, was that of Thomas Struthers, 
daiming for £303 4s. lid. The voucher founded on was an 
acceptance by the bankrupt to Thomas Philip, spedally indorsed 
without recourse to the dahnant. Under a diligence granted to the 
appellant, he recovered certain documente which instructed that the 
bill was granted in connection with a building transaction between 
Philip and the bankrupt, in the course of which Philip was to pro- 
cure a certain number of the bankrupt's acceptances discounted, and 
hand over the proceeds to him to enable him to erect tenements on 
a piece of ground taken In feu from Philip ; and if the bankrupt 
failed to go on with the building, Philip was to be entitled to enter 
upon poBsesdon himself. The bankrupt employed the daimant, 
Struthers, as his builder, but after proceeding a certain length 
failed, and Philip entered on possession, and thereafter 'transferred 
the contract to the claimant, who agreed to come into the bank- 
rupt's shoes. It was argued, that in these drcumstanoes, Philip, 
though he had been obliged to retire the bill, had no longer any 
assignable cUdm under it against the bankrupt, as he had paid 
himself by taking the buildings so far as erected. But it is to be 
observed that although in the contract between Philip and Struthers, 
a copy of which is in process, the former is relieved from making 
good to the latter, the first instalment payable on account of the 
buildings, for the purpose of obtaining which instalment, said bill 
was granted; nevertheless, the right to make good the daim against 
the bankrupt for the proceeds of the bUl, which had never been put 
into the building, but applied by the bankrupt to other purposes, is 
spedally reserved to Philip. This was a competent reservation, 
because, as the portion of the building effeiring in value to the 
amount in the bill had never been paid fbr, it remained a debt 
against Philip in the person of Struthers the builder, on Philip 
entering into pessesnon. If the bankrupt had expended the pro- 
ceeds of the bill on the building, the case would have been different, 
for then Struthers would have been paid for his work and material 
to that extent, and Philip on taking possession would have got the 
value of acceptance in stone and lune. and workmanship, but as the 
money had been expended otherwise, that part of the building had 
•till to be paid for. It is true that Stnthen agreed to take the 



bankrupt's place, and in this way got bade the building effeiring to 
the value of the first instalment for which he had not been paid, 
but then by taking the building he was bound to retire the whole 
acceptances, including that by the discounting of which the said 
instalment had been raised, but which he had never received, and 
to enable him to do so, Philip, to relieve himself, was entitled to 
indorse over the acceptance, and the claimant was equally entitled 
to recourse under it against the bankrupt. The appellant being 
now in a majority, it became necessary to consider the respondents' 
objections to the votes on which he founded. They objected. First, 
to the vote of the appellant himself, claiming £808 Is. 7d., on the 
allegation that it was extinguished or compeDsated by contra 
accounts due by him to the bankrupt, and also on the ground that 
he had formerly lodged an account and affidavit showing that his 
claim was only £305 18s. 2d. To this it was answered, and the 
answer was held suffident, that the account- formerly lodged was 
erroneous ; that the daim now made was vouched by a bill and a 
decree injforo, obtained subsequently to the lodging of said erroneous 
account, and that effect could not be refused to £e oath supported 
by these vouchers until both bill and decree were reduced. The 
respondenta objected. Second, to the votes of Mrs. Scott Niven or 
Dickson, and of Catherine Niven, each daiming for £150 14s. Id., 
that although the debta were company debta of the late firm of 
Reddie & Grichton, the daimanta had failed to put a value on their 
daims against the said firm, and Charles Beddie, the bankrupt's 
partner therein, and deduct and spedfy the balance. In answer to 
this objection, the claimante craved leave to amend their affidavita, 
which was granted by the Interlocutor of the 11th ult., and in the 
rectified oaths which were thereafter lodged, they each value their 
cLiim against the other parties at £50, making a deduction of £100 
in all from the two votes, and thereby redndng the appellant's 
majority in value to £76 fis. 7d. The respondents objected, 
lastly, to the vote of Mrs. Catherine Veiteh or Taylor, claiming for 
£207 Is. 4d., that the affidavit was made by a married woman 
alone without her husband's consent, and that although the debt 
was vouched by a bond and disposition in security, in which the 
husband's jus tnarite was exduded, there was no exdusion of his 
right of administration, and that therefore the oath should have 
been emitted by the husband. The Sheriff, after full argument, 
came to be of opinion that this objeotion was not sound. The bcmd 
itself cohtains an obligation to pay the sum in it to Mrs. Taylor 
exdusive of her husband's jus mariUy and the subjects conveyed in 
security of the personal obligation, are disponed in favour of the 
wife alone, with a like exclusbn of the jim marite. Now, it is true 
that the exclusion of the Jus mariU, which is the unlimited right of 
management and disposal of the wife's moveable estate, does not 
deprive the husband of his curatorial position in relation to his wife, 
but it entirely changes the character of his interest in the particular 
subject exempt from the jus marite. Curators cannot act for a 
minor, who is himself vested in the right of his own property; they 
can merely authorise his acta by their consent. In like manner, a 
husband without the jus marits cannot act for his wife, although 
any act of administration by her, to be valid, may require his con- 
sent. But under the Bankrupt Act it is the creditor, that is, tho 
person in right of the debt, who must make the oath; and it is not , 
very dear that the taking an oath is an act of administration, or 
other than a mere preparatory or preliminary step. There is no 
such form as a concurrence to an oath ; and the husband here could 
not with truth have sworn the debt was due to hun. But, farther, 
the minutes instruct that Mr. Taylor attended the meeting for his 
interest along with his wife, and both husband and wife are recorded 
as giving the vote now objected to. There is thus evidence that 
the husband authorised the wife's act, whether it was one of 
administration or not, and if more than this was held necessary, 
then the excludon of the jus marite would be nugatory altogether. 
The final issue of the scrutiny, therefore, was, that the appellant 
had the above majority in value of £76 6s. 7d. against both the 
resolutions supported by the respondents, and in favour of his own, 
but he had only the votes of four creditors in number, whilst the 
respondents had likewise the votes of four entitled to be counted in 
number, so that the appellant could not prevaU in his appeal on the 
subject of the trustee's removal, but carried the statutory majority 
as regards the removal of the commissioners. It may be added that 
the same result would have been arrived at, if the votes both of 
Struthers, for £304 4s. lid., and Catherine Vdtch or Taylor, for 
£207 Is. 4d., had been rejected. 

Stewart then gave in notes of objections against the 
election of the commissioneis. Notes of objections having 
been also given in by the respondents, and parties' pro- 



108 



SHERIFF OOTTET BEPORT& 



eimton having been thereafter heard, the Sheiiff-Sab- 
■titate pronounced the following judgment: — 

Hsnng oooadBTtd Um ootet of objeotioiii for John Stewaif 
boQio and land agent, Glasgow, for hiiuMlf and on behalf of John 
Bums, merchant, and Darid Yonng, aoooontant, Glaigow, eompeti- 
tort for the oiBoe of oommiasiottert on the eaqnestrated eitate of 
Alexander William Crichton, aometiroe a writer in Glaagow, now 
deoeaied, and for James Graham and others who voted for the 
election as commiasioneri of Thomas Stmthers, bnilder, John Keil- 
son, bnilder, and John Dnncan, writer, Glasgow, and having heard 
parties* urocnratorS) Finds that a minute has been lodged bj the 
partj- John Boms, nferred to in the said note of objections for John 
Stewart, repudiating the use of his name in said objections as nn- 
anthorised, and withdrawing as a competitor for aaid office : There- 
fore disallows snd dismisses the said note in ss far as purporting to 
be lodged for behoof of tiie said John Bunia : Fmds that the com- 
petitor John Stewart, in reference to certain personal objections 
which have been stated to eligibilitj, admits that he has Utely 
presented a petition to the Lord Ordinary, in tenns of section 104 
of the Bankruptcy Act, claiming right to certain estate included in 
the sequestration, and praying to have such estate taken out of it ; 
that he has also laige claims sgainst the bankrupt which are dis- 
puted, and in regard to which be is at present in litigation with the 
trustee ; and farther, that he is pursuing an appeal in the Court of 
Session for the removal of the trustee : Finds that in theee dicum- 
stances the said personal ot^ections to the said John Stewart are 
valid, and sustains the same : Finds and declares, for the reasons 
stated m the annexed Note, that the said David Toong has been 
duly elected commissioner on said estate, and that none of the com* 
petitorSf Stmthers, Neilson, and Duncan, have the requisite majority 
of good votes : Therefore reserves to the creditors thur right to elect 
two other commissioneni : Finds, m respect the objectors Graham 
and others have been successful in resisting the election of the said 
John Stewart as a oomrntssioner, and in showing that the said John 
Bums did not authorise the use of his name, no expenses due to or 
by either party, and decerns. 

NoTB.— The present competition has followed on the judgment 
pronounced by the Sheriff-Substitute on 2d May last, in whidi he 
fonnd that a resolution for the removal of the previous commissioners 
on the deceased Alexander William Crichton*s estste had been duly 
carried. At the meeting for the election of new commissioners, 
which took place in consequence, the votes for Stewart, Bums, and 
Yoang amounted in viloe to i&1216 lis. Id., and those for 
StrutSers, Neilson, and Duncan to X1608 15s. 2d., giving the 
latter an apparent majoritj of £294 4s. Id. But the votes were 
the tame as those which had been previously adjudicated npon, and 
the vonoben also were the same, except where certain decrees in 
absence had been subsequently obtained, which were relied on as 
new or additional vouchers. It followed, for the reasons stated m 
the former judgment, and acquiesced in in as far as the commis- 
iioncrs were concerned, that, unless the said decrees opented to the 
contrary, the votes of Thomas Stmthers (ot £250. of Midiael 
Jamieson M'Haffie for £25 18s. 2d., and of John Neilson to the 
extent of £178 8s. Hd , were bad; and that their mmuUo amount 
being deducted from the gross value for Stmthers, &e^ gave Stewart, 
&C., a majority of £157 2s.5|d. It ahio followed that oertam objec- 
tions stated for Stmtliers, &c , to certain votes for Stewart, &c., fell 
to be repelled, and that it was not necessary to decide as to the validity 
of a new objection to the vote of Catherine Niven founded on the 
averments that the mandate granted by her had fallen, seeing that 
even if that objection had been sustained, the miyority could net 
have been recovered. Then as regards the decrees in absence, 
described ss decrees of constitution, and which also bean to be 
decrees coffnUumU oomo, they are all dmxted not against the 
representatives of the deceased bankrapt, but against the trustee 
on his estate, who bad already sustained the claims upon the 
vouchers which this Court deemed insufficient. It appeaia to the 
Sheriff, that decrees in absence so obtained added in reality nothing 
to the proof of the debts. The trustee had no interest to enter 
appearance to oppose a summons which concluded only to have it 
found, as the trustee had already found, that the pursuer was a 
just and hiwful creditor of the bankropt ; and there bong no 
appearance to oppoee, the Court had no alternative but to grant 
the decreeSwithont any inquiry into i^ meriU. It is settled by 
the case of TurtUniO, June 27th, 1850, that a decree oognHumii 
eouta obtained in absence against the next of kin of the deceased 
bankn^ who had dectined to n»pmsnt him, is not a vooober 
entitling a creditor to vote. The ground of this dedsioo was, that 
as the next of kin had decUned to nprcsent, and had therefore no 
hUMMl^ thtdMDwin ihuMMn did aflMmfntto anf ackaowleifs^ 



BMBtofadsht. llow, in the prsssat iBitane^ tlia neat «r Un tf 
the banknpt were not even called, and then is nodiing to iksv 
whether they represent him or not The bsnkmpt estate is ne 
dottbt vested in the trastee for behoof of the jwt and Iswfal 
creditors; but the tmstee has no interest in the vsveniQQ of the 
estate, if there be any, and it ia therefore a matter of entive iis^ 
difference to him who may, or may not, be lawful creditors. Gcn- 
seqnently, the «arae remark that was made from the beach ia 
TmmbmiC$ case may be made here,— via., that **tiii8 dacna ■§- 
supported by any evidence whatever, and where the sllegnd debtw 
is never calbd into Conrt to deny or admit the debt, or em msde 
awars of the claim, ia no proof of any debt.** A decrae {w§mvtimu 
AMsa, though in absenoe, may be a good title for ooniimatian m 
'eagwirfor erMfitor, to enaUe the party to take up the estate, bnt 
the debt itself would require to be proved afterwards aa mtMh si 
that of any other aUsged creditor; and the eame holda here, for if 
any eradttor were to appeal agamst a snstsinfag of the dura by 
the trustee in virtue of the decree m absenoe against hinaselfl it ■ 
plain that the chdmant would require to eetahliah the debt rr'i'inifff, 
before he would have any right to a dividend. Ncithv ia he 
entitled to a vote npon a deerse hi abaenee which aflbrda bo prim 
/ad$ evidsBoe of a debt, not being dfanseted against anj eon iimnag 
a perMNul intereet in the matter. Where the bankrupt himmX, 
if alive, or his representatives, if he is dead, are eaUed along witb 
the trustee, the case is different, bat that case is not now bcfon 
us. The Sheriff regrets that owmg to one of the proposed com- 
misskmers in the majority being perwnally ineligible, and to another 
having declined to be put in nomination, it will be nnrifeaij to 
call upon the creditors again to eieet two others to make up the 
requisite statntory nnmbw. No psrsenal objeeiiop having bees 
st^ed by Stewart at the meeting, a new election must taka plaoe 
of a commissioner in his room ; snd ss regards the party Bnnu^ 
the Sheriff has no power to sslect any one of the other thren eom- 
petiton to supply his phoa. 

Ad. J. F. M'LikBBir. AU. JAxn Q&abajl 



17tb JuiTB, 1885. • 

SHERIFF GOUBT, LANABKSHIBB— LANARK. 
(SuBum Sib A. Aluon axd Dtci.) 



Mabgabet Mbiklb or Keith v. John Cassbls, 
Inspector of Lanark. 

Panper — ^Relie£ — A pauper was on the casual roll; M | 
on 23d May ike received Is^ and was told not to return 
for more tUl Bth June, She applied to the Sheriff: It 
was pleaded that relief had been granted, and the Sherif 
could not interfere. The Sheriff-Substiiute ntstamed 
the plea. On appeal, the Sheriff reversed, on the ground 
that there was undue delay to give the pauper reli^^ she 
being a proper olffect of relirfi 

This was an application brought by a pauper for the 
relief of herself and child, upon the statement that she 
was in a state of pregnancy, and was deserted by her 
husband; that, although on the casual roll, and receiving 
5s. or 6s. a month, she had, when she received from the 
Inspector Is., on 23d May, been ordered not to return 
for more till 8th June ; and that she was, at the date of 
the presentment of the petition, in a starving condition. 

The Inspector pleaded that she was on the roll of 
paupers ; that he had told her when giving the shilling 
.that her case would be considered by the Board fifteen 
days afterwards ; and that therefore the application was 
incompetent, aa being virtually a eomplaiat as to inade« 
quate relief not enacted by the Board of Supervisioh. 

It was plMd^d to thepetstioAer that it wna apt 101^2 
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I qnaey of relief which was complained of, but the mode 
' of administering the relief; that there was a clear dis- 
I tinction to be drawn between the two cases; and that even 
although the petitioner had in the opinion of the Injector 
&n adequate allowance, he should at once have inquired 
Hito the case, instead of unduly delaying for fifteen days. 
The Sheriff-Snbstitnte sustained the Inspector's plea. 
On appeal, Sheriff Alison pronounced the following In- 
terlocutor : — 

Having heard partlea* proenraton, under the petitioner's app ea 
against the Interlocakor appealed from upon the whole case : Finds 
^ that the present is an application at the instance of the petitioner 
against the Inspector of Poor for the parish of Lanark, for parochial 
relief for herself and her child of eighteen months old, upon the 
ground that she (being pregnant) is unable to maintain heiaelf and 
her child, and is in destitute circumstances, having been desarted 
by her husband : Finds it pleaded in defence that the application 
is incompetent, as at the date of it the pursuer was on the roll of 
paupers : Finds it admitted that the petitioner had been getting 
casual relief from the parish during the months of March, ApriC 
and Maj, but that when !»he applied for relief on the 2dd ef May, 
the Inspector gave her a $hiUing^ and she was told by him that she 
was not to come back for more til tke meeimg of the Parochial 
Board on the 8th of June following, when it is admitted, in the 
answer for the Inspector, her allowance would again be considered 
by the Parochial Board : Finds that this was a virtual denial of 
any relief till the 8th of June, being an undue length of time : 
Finds that the pursuer got nothing from the Inspector after the 
22d of May, and on the 81st the present application was presented : 
Finds that the application was, in the dxcnmstanoes, competent : 
Therefore, alters the Interlocutor complained of, sustains the appli- 
cation, and repels the objections to the competency thereof: Finds 
that there was undue delay to give the petitioner relief, in terms 
of the statute, and that she is at present, along with her child, a 
proper object of relief: Finds the petitioner entitled to expenses. 

Act, John Alkxaudbr. AIL Hugh Davidsox. 



20th Jcthb, 1865. 

SHERIFF COURT, LANARKSHIRE -QLASOOW. 

(Shkbiffs Sir A* Alisoh aud H. G. Bblu) 

M. C. Fleming v. William Tolmie (Pearston's 
Trustee). 

Bankrapt — ^Mercantile Law Amendment Act, Sec. 1 — 
Bankruptcy Act, Sec. 10 — Sale " to amye."— -4n in- 
solvent agreed to sell a quantity/ of rape oil " to arrive,^' 
for which the purchaser granted his acceptance and re- 
tired. The oil toas ordered from a foreign house by the 
seller^ and the casks were marked in name of the pur- 
chaser. The casks arrived^ hut were placed in the 
cellars of the seller , irAo, soon after their arrival^ became 
bankrupt^ and was sequestrated. In an action for deli- 
very by the purchaser — Held that the 1st section of the 
Mercantile Amendment Act did noi^pply, and action 
dismissed. 

On dOth Marcli, 1864, the bankrupt Pearston offered to 
sell to Fleming a quantity of rape oil " to arrive," ancl 
Fleming purchased tvo casks, for which an invoice was 
made out and handed to him, in exchange for which he 
granted his acceptance. There were other transactions 
between the parties which are fully narrated in the 
Sheriff-Substitute's Interlocutor upon the merits, in 
his defence, the defender pleaded, inter edia^ that the 



petition and prayer was not relevant. After the debata 
on the relevancy, the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Hsring hesrd psrties* procnrstors, and reviewed the process, 
reserres the defence of non-relevancy, which is snbstantiallj a 
defence npon the merits of the legal question inrolved in the action 
nntil the precise facts of the case be ascertained, and before further 
answer, allows the pursuer a proof pro ut de jure and kabUe 
modo, of his averments, and to the defender n conjoint probation : 
Grants diligence, Stc 

The defenders appealed, and after a hearing the 
Sheriff pronounced the following judgment : — 

Having heard parties* procurators under the defenders* appeali 
upon the Interlocutor applied against, and made avixandnm, and 
conindered the record and whole process, Finds thiit the defender 
has appealed agunst the Interlocutor under review, npon the 
ground that it allows the pursuer a proof of his avennents with- 
out dispoung of a preliminary plea that the avennents in the 
petition are not relevant to support its oondusion, and which the 
defender maintains excludes the action : Finds that the petitioner 
alleges that on SOth March, 1864, he bought from the bMikmpt 
Pearston, on whose estnte the defender is trustee, two casks of 
rape oil, an invoice of which was made out dischar^»d, ths pursuer 
having accepted a draft for £45 as the price of the oil. on the 
representation that the oil would be at PortDnndas next day. 
That aft^ he had signed said draft, the pursuer repeatedly called 
upon Pearston to deliver the oil, but that he having stated that 
the oil had net come forward, and a difference having arisen re- 
garding it, offered to give the petitioner sperm oil in hen of said 
rape oil to an equivalent value, and to get the casks forwarded 
direct to him by tne parties by whom he, Pearston, was suppfied, 
which oflftnr was agreed to by the petitioner, the understanding of 
the parties being, that the oil to be thus forwarded was at least to 
the extent of £45 10s., sold to the petitioner m lien of the rape 
oil; that three or four casks of sperm oil marked as the petitioner's, 
and certain others marked for the said James Pearston, arrived in 
Glasgow, and wero taken to Pearston*s store, but he having in 
the tnterm become bankrupt, delivery was refused, and the present 
action has been brought sgainst trustee on his "estate, to compel 
delivery of the sperm oil to xn equivalent in value of the ra^ oil 
for which the acceptance of £45 lOs. was grsnted, aad paid bj 
the petitioner: Finds that it is pleaded by the defender, that 
though the Mercantile Law Amendment Act allows a snb-salo of 
goods still in the custody of the seller without delivery, does not 
authorise a sale of goods not yet in the custody of the seller '* to 
arrive.** Finds that this is a new and fanportant question under 
the Mertiantile Law Amendment Act, and tiiat to determine it 
properly, it is expedient to have all the facts of the case, and the 
practice of such cases ascertained by proof, befbre pronouncing a 
final dedsion : Therefore adheres to the Interlocntor, reserving the 
preliminary defence as a defence on the merits, bnt without ex- 
pressing any opinion thereon, and allowing tht pnrsner a proof of 
his averments, and the defender a conjoint probation, dismisses the 
appeal. 

NoTE.-^ Before the esse comes to be advised npon the proof, 
some decision will probably have been pronoonced in England, 
bearing on the point involved here, and as large sales have reoentiv 
been made both in Liverpool and Manchester of cotton ** arrived,*' 
or '* to arrive " at Liverpool, it is specially averred by the petitioner, 
that as arranged and agreed to, three or four casks of sperm oil 
specially marked as for him, were forwarded from France by the 
parties who supplied the oil, and arrived in Glasgow, and were 
put into Pearston the bankrupt*s store. This will raise the qneslion, 
whether such marking with the petitioner's name was not actual 
or constructive delivery to him, and this of itself renders a proof 
necessary. It will also come out ss a question in the case, whether 
if the pnrsner succeeds in the action he will not thereby viitnally 
acquire a preference over the oth«r eraditon of the banknipt; sea 
sec 10 of the Bankrupt Act. 

The case was then returned to the Sheriff-Substitute, 
and the proof allowed was taken. Thereafter the Sherifi"- 
Substitute pronounced the following Interlocutor ; — 

Having heaitl parties* proenraton, and resumed oonsidsration of 
the proof, prodnetwns, and whole process, Fmds U&at the pnrmer 
and the banknipt Peanton appears to have had a variety of cross 
' II Finds in partionlsr that about SOth Maicht 1864^ 
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the ponoer purchased from said bankropt a quantity of rape oil 
" to arrive," and at the same time granted to the bankmpt the 
acceptance No. 6/2 for £45 lOs. at three months from said date : 
Finds that the rape oil did npt arrire, and on the 28th April the 
pursuer bought from the defender four casks of spermaceti oil at 
a price which amounted to upwards of £60, for which oil the 
defender gave an order to his correspondents in Paris, desiring them 
to send the oil direct to the pursuer, but the invoice to him, con- 
form to letter, of which No. 8/1 is a copy : Finds that previous to 
this transaction the bankrupt had granted the pursuer an accom- 
modation bill for £108, and the said bill fell due after the purchase 
of the spermaceti oil, but before it had reached its destination : 
Finds that the pursuer being short of money to retire said bill, the 
bankrupt agreed to take his acceptance for £68, to discount it with 
hb own bank, and to give the pursuer the proceeds, to enable him 
to retire the £103, all of which was done accordingly, but under 
the arrangement that the bankrupt was to grant an acceptance to 
the pursuer for £66, which the pursuer was to discount and hand 
back the proceeds to the bankrupt, so as to relieve him :_ Finds 
that the pursuer had deponed that he never discounted said bill, 
but that he never gave it back to the bankrupt, and still holds it : 
Finds that in this state of matters the pursuer stood indebted to 
the bankmpt in the said £68, being the amount he had received 
from him to retire the accommodation bill for £103, and he also 
held the bankrupt's acceptance for £60, which he had no right to 
retain ; and on the other hand, the bankrupt was indebted to the 
pursuer in the amoui/t of £45 lOs., being the contents of the bill 
No. 5/2 for which the expected value in rape oil had not been 
given, there being thus a balance at that date of £22 lOs. against 
the pursuer, besides the claim for the said £60 acceptance : Finds 
that the bankrupt seeing that the pursuer did not hand him the 
proceeds of said acceptance nor return the acceptance, and knowing 
that the spermaceti oil had been shipped to Leith, sent word there 
not to forward it on its arrival to the pursuer, but direct to the 
bankrupt's own store in Glasgow, and this was done accordingly: 
Finds that the pursuer hearing of the arrival of the oil at said 
store, applied for delivery of the four casks which bore his initials 
a day or two before the bankrupt's stoppage, but at the request of 
the bankrupt and his agent he agreed to postpone the demand for 
deliveiy till a trustee should be appointed under the sequestration, 
and as the defender then declined to give deliTery the present 
action was raised : Finds that the spermaceti oil not being " in 
the custody of the seller " when it was purchased by the pursuer, 
but in that of the bankrupt's correspondent abroad, the provisions 
of sec. 1 of the Mercantile Law Amendment Act are not applicable 
to the transaction : Finds that no delivery of the oil ever having 
taken place to the pursuer, and the oil not havmg been paid for, 
and the bankrupt having resolved to withhold delivery in respect 
of the pursuer's breach of contract regarding the £60 acceptance, 
and the oil being in consequence brought to the bankrupt's store, 
and found there at his bankruptcy along with his other goods, the 
defender was not bound to give it up to the pursuer, in respect 
there never was a completed transfer of said oU to him : Therefore, 
sustains the defences, and assoilzies the defender, reserving to the 
pursuer to rank as an ordinary creditor on the bankrupt's estate 
for whaterer sum he can show to be resting owing to him : Finds, 
in respect of the nicety of the question arising from the compli- 
cated nature of the pursuer's transactions with the bankmpt, no 
expenses due, and decerns. 

Both parties appealed; and, after a hearing, the Sheriff 
pronounced the following judgment : — 

Having heard parties' procurators, under their mutual appeals* 
upon the Interlocutor appealed against, and made avizandum, and 
considered the proof adduced, closed record, and whole process, for 
the reason stated by the Sheriff-Substitute, as also those in the 
following Note, adheres to the Interlocutor, both upon the merits 
and the question of expenses, and dismisses both appeals. 

NoTB.— Now that the proof has been taken, this case, as the 
Sheriff anticipated, has- substantially resolved itself into the point 
—Whether the pursuer is entitled to get delivery of the spermaceti 
oil in question, and thereby obtain a preference over the other 
creditors of the bankmpt Pearston; and there appears to the 
Sheriff to be no sufficient grounds for giving him such a preference. 
At the time the pursuer gave the or&r to Pearston for the four 
casks of sperm oil, on the 28th of April, which he was to get in 
lii'u of the rape oil formerly purchased, and for which he had 
f;ranted tho acceptance for £45 10s., the speroi oil was admittedly 
not in possession of Pearston the bankmpt, but in the hands of 
his correspondents in Paris, the manufacturers, and were there- 



fore bought as " to arrive,'* Pearston having written them to send 
the oil duect to the pursuer, but the iuYoice to himself. Thb being 
so, and the oil not being in the bankmpt's possession at the date 
of the sale, but only to arrive, the provision of sec. 1 of the Mer- 
cantile Law Amendment Act does not seem applicable to the pre- 
sent case. In consequence of a misunderstanding having taken 
place between the bankmpt Pearston and the pursuer in regard to 
the bills that had passed between them, the former knowing that 
the oil had been shipped by his Paris correspondents to Latii, aent 
word there not to forward it to the pursuer, but direct to the 
bankmpt's own store in Glasgow, which was done accordingly, the 
oil having arrived at his store about the end of May, and the 
invoice and bill of lading having also been forwarded to him. 
Pearston shortly after this became bankmpt, and the pursuer 
hearing of the arrival of the oil at the store, applied for delivery of 
the four casks which bore his initials a day or two before the 
stoppage ; but it was agreed that the demand for delivery shoold 
be postponed till the trustee was appointed under the sequestration, 
and after that took place, the present action was accordin^y 
brought against the trustee for delivery of the oil in specie. Seeing, 
however, that there never was a completed transfer of the oil to 
the pursuer, and that the casks in question were in the bankmpt's 
store, along with his other goods at the time of his bankraptcy, 
the Sheriff is of opinion that the trustee is not bound to deliver 
up this oil to the pursuer, which would virtually be granting him 
a preference over the other creditors; if, as the pursuer says, he 
had granted an acceptance for £46 10s. as for Uie rape oil, for 
which the sperm oil was to be given him to that extent instead. 
The mere fact of the four casks being marked by the pursnor's 
initials, when still in transitu^ and they had not arrived at their 
destination, or come into his possession, cannot be regarded as 
either real or constmctive delivery to the pursuer, so as to entitle 
hun to demand delivery of the oil from the trustee on the estate. 
And, besides, the sperm oil had not been paid for, at least to the 
extent of the difference between its price and the cost of the rape 
oil, for which the pursuer had granted the bankmpt his aoceptanee 
for £45 lOs., irrespective of the disputes between them in regard 
to the £103 bill, and the other bills granted in connection with 
it. In these circumstances, there are not sufficient grounds to 
confer upon- the pursuer the preferenoe over the other creditors of 
the bankmpt for which he contends in demanding delivery of the 
oil, and the only right that remains to him is to rank as a creditor 
on the bankmpt estate for any sum he can show to be due^ him, 
which is reserved to him to do by the Interlocutor under review. 
Having regard, however, to the nicety and novelty of the qneation 
arising out of the transactions between the bankmpt and Uie pur- 
suer, the Sheriff agrees with the Sheriff-Substitute in thinking 
that no expenses should be found due to or by either party. 



AcL P. S. HoMBTlCAXr. 
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27th Jumb, 1865. 

SHERIFF OOUBT, LAKARKSHIBE— GLASGOW. 

(Sheriffs Sib A. Alison asd H. G. Bell.) 



John Macdonald v. Wright and Mxhr. 

Compensation. — Wine was stored in a bonded toarehouie; 
one of the casks bursty and the wine toas parity lost and 
the remainder spoiled. Notice qf (he loss was not sent 
to Hie owner. In a claim' for store rent — Meld Hiat ihe 
owner of the win^was entitled to set-off his loss qf the 
wine against the store rent 

This was an action for £24 12s. 9d., the balance of an 
account for store rent and other charges on goods of the 
defender, warehoused with the pursuer. Appearance 
was 'made for defender, and the record was made up by 
condescendence and defences* 

In his defences the defender stated-^ Art 3} The 
pursuer had on the defenders* account received into 
store a quantity of good sheny winej and the defenders 
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haying thereafter sold one cask thereof to a customer, 
it was discovered that said cask was about half empty, 
and what wine remained in it had become insipid, vapid, 
and worthless. The cask had, of course^ been full when 
put into pursuer's store and custody, at least never 
challenged or reputed as not full. The pursuer had 
neglected his duty thereanent, and had never intimated 
to the defenders anything being wrong with the cask, 
and said cask had lain for years in the pursuer's store ; 
and although he made various excuses for the loss of 
the wine, these were in general utterly absurd and all 
ontrue. The loss and destruction of said wine was 
wholly attributable to the pursuer, or his servant's care- 
lessness, or redklessness, or negligence. The value of 
said wine was £10 lOs. sterling. The defenders had to 
give to their customers another cask in lieu of that one 
and rendered to the pursuer an invoice for the said loss, 
and the amount thereof (£10 IDs.) is still due to the 
defenders. 

(Art. 4) On or about the foresaid day on which the 
pursuer gave up business, and transferred his stores and 
their contents to his successor (Mr. Fleming), another 
cask of good sherry wine, also of the value of £10 lOs., 
and belonging to the defenders, and long held by the 
pursuer (and for which he had charged cooperage, &c., 
as above stated), gave way through the recklessness, 
carelessness, negligence, inattention, or other fault of 
the pursuer, or of the said successor (for whom the pur- 
suer was responsible), or of their or one or other of their 
servants (for whom the pursuer was also re^onsible), 
and the defenders were entitled to set off the above two 
sums ianoimtrng together to £21 sterling, against the 
pursuer's claim of £24 128. 9d., which left due to the 
pursuer £Z 128. 9d., and which last mentioned sum the 
defenders were always willing to pay, and had oflfered, 
and now consigned. The defenders (to avoid litigation) 
had offered to refer the question to any respectable 
person in the trade, but the pursuer declined to do so, 
or to take the foresaid sum now consigned, which had 
been oflfered payment of before the present action had 
been raised. In the circumstances set forth, the defenders 
are entitled to absolvitor with costs. 

The pursuer pleaded — (1) The defenders being in- 
debted to the pursuer in the said balance of £24 12s. 9d. 
the pursuer is entitled to decree therefor, with interest, 
and expenses ; (2) The account sued for being admitted, 
cannot be compensated by an illiquid claim of damage 
such as that set up by the defenders ; (3) The cask first 
referred to in the defence not having leaked through 
any fault of the pursuer he is not liable for the value of 
the wine ; (4) The statements in support of the defenders' 
claim for the value of the wine in the cask alleged to 
have been burst after the pursuer ceased to be a store- 
keeper are irrelevant ; (5) As regards said last mentioned 
cask the second plea is repeated. 

The record was then closed, and after a hearing the 
Sheriflf-Substitute pronounced the following Inter- 
locutor : — 

Having heard parties' procurators, and resnmed consideration of 
the proof, prodactiona, and whole proceas, Pinda that the defenders 
do not deny that the torn of £24 12a 9d. of stora rent sued for 



wonld have been due to the pnrsner, except for his alleged negU- 
genoe in allowing two of the casks of wine stored with him bj the 
defenders to give waj or burst, so that the wine therein contained 
was lost or rendered useless, whereby the defenders sustained a loss 
of £21, and to this extent they plead oompensation, or set off 
agamst the said store rent: finds that the first of said casks 
which was stored in May, 1857, gave way sometime in theautunm 
of 1860, when the greater part of the twenty-seven gallons of 
wine which it contained escaped, but fifteen gallons were after- 
wards recovered and poured back into the cask: Finds that no 
intoation of the accident was made to the defenders, and they 
knew nothing of it till they went in February, 1861, to take the 
cask out of U>nd, when they discovered that it was little more than 
half full, and that the wine it contained was so much deteriorated 
as to be unfit for market : Finds that the second cask gave way 
in the course of the night between the 28th and 29th May, 1868, 
the pursuer having transferred his stores and their contents on 
28th May to Mr. James Fleming, who discovered on the 29th 
that the whole wine had escaped from the cask, and intimated the 
fact to the defenders on the SOth May by the letter No. 8/6: 
Finds that the rule binding upon storekeepers regarding wine in 
cask in the stores, is correctly stated by the witness Alexander 
M'Gavin, storokeeper, Glasgow, who depones, ** I understand that 
aooording to the custom of the trsde among storekeepers, they 
would be responsible for loss by leakage of a wine cask stored with 
them, if they had failed to examine the cask for upwards of a week 
beforo the leakage took place, but that they would not be respon- 
sible if they had examined it within the week, and done what was 
necessary:" Finds that the pursuer has proved that ho kept a 
cooper in hia employment who examined all the casks in his stores 
at least once a week, and that he had examined the caska in 
question within a few days of their bursting, without discovering 
anything wrong: Finds that Mr. M*Gaviu has explained that 
" hoops sometimes start suddenly without any previous indication 
that tiiey an about to do so," and that they will sometimes start 
unexpectedly, though the. cask has been regularly examined once 
a week:" Finds that the witness James Beid, Custom Houso 
officer, has also deponed, that he knew the pursuer*s storekeeper 
to be very attentive to his duties, and that " it is almost a daily 
ocoorronce in bonded warohouses for hoops to give way, and their 
doing so cannot be anticipated : '* Finds that the defenders have 
failed to prove that there were any external symptoms that the 
hoops were about to give way, or required repairs before the burets 
took place; whilst, on the contrary, the pursuer has adduced 
some evidence to the effect, that it was imposdble to tell by looking 
at the casks that they were about to bunt : Finds, that in these 
circfunstanoes, the pnnuer has not been shown to be chargeable 
with such negligence as to make him responsible for the loss of 
the wine, and that the maxhn applies res perit mo domino : But 
finds that the punuer was to blame for failing to intimate the 
bunting of the firet cask to the defenden, to give them an oppor^ 
tnnity of taking such immediate steps as they might deem necessary 
and in respect of this failure : Finds that the defenden ard entitle) 
to set off the sum of £6 6s., against the sum sued for, but guMid 
ultra repels the defences, and decerns against the defenden for 
the sum of £24 12s. 9d. with interest as libelled, less the said 
sum of £6 68. : Finds the defenden also liable in expenses sub- 
ject to some modification, allows an account thereof to be given in, 
and remit the same to the auditor, to tax and report. 

Both parties appealed; and, after a hearing, the Sheriff 
pronounced the following judgment : — 

Having heard parties' procurators, under their mutual appesls, 
upon the Interlocutor appealed against, and having made avizan- 
dum, and considered the record, proof adduced, and whole process : 
Adheres to the Interlocutor appealed against with this variation, 
or altention, that the pursuer's daim for store rent is found to be 
compensated to the extent of £10 IDs , as the value of the firat 
cask of wine which was stored in May, 1867, and gave way in tho 
autumn of 1860, but of which no intimation was given to tho 
defenden till they went to take the wine out of bond in Febmsry 
1861 ; but adheres quod the second cask of wme which gave way 
between the 28th an^ 29th May, 1863, for the reasons stated by 
the Sheriff-Substitute: Therefore decerns against the defenders, 
in terms of the oondnsions of the summons, under deduction of 
the said sum of £10 10s., the pursuer being found entitled to 
what remains of the wine in the fint cask which was destroyed : 
Finds the defender liable in half costs to the punuer, and so far 
varies the Interlocutor as regards expenses, and quod vHra dis- 
misses the appeals, and decerns. 

Ad. T. G. WnioHT. AlU J. L. Laho. 
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JuMB, 1965. 

SHERIFF COUBTi LANARKSHIRE— GLASGOW. 

(Shsriffb Sib A. Alison, Bart., akd H. Glabstord Bcix.) 

Alkxaudbr Akdsbbon v. Alexander Baksat. 

Cautionaiy Obligation— Supersedere. — After accq>ting a 
cautUmary obUgaHon^ the ohUgee attended a meeting of 
the crediiora of ihe party guaranteed, and agreed to givey 
wicondithnaHy, time to pay. In an action under the 
obligation, action dismissed. 

The pursaer sued the defender for payment of £30, 
being the amount for which the defender payment 
to the pursuer for leather to be supplied by the pursuer 
to Robert Ross, shoemaker, conform to letter of gua- 
rantee, dated 3d May, 1863, produced, granted by the 
defender to the pursuer, and in respect the pursuer on 
the faith of said guarantee, and as requested by the 
defender, supplied the said Robert Ross with leather to 
the amount of £30 38. 9d., conform to account, and the 
said Robert Roes had become insolvent, and was unable 
to pay the price of the leather, at least had failed to' 
pay the same, or any part thereof, with interest at the 
rate of five per cent per annum on £25 of said sum, 
from 31st August, 1863, when said amounts became 
payable as specified in the said letters of guarantee, both 
imtil payment The letter of guarantee was in the fol- 
lowing terms : — 

Glasgow, SOth May, 1863, 
Mr. Alex. Ardebsoit, 

Sir, — I hereb/ gnartntee to you payment from Mr. Robert 
Ross, boot and sboemaker, Gowcaddens Street, for leather to the 
amount of fifty pounds ; twenty-fiTe pounds at three months, and 
twenty-five pounds at five montba, from the first of June, 1863. 

(Signed) Alex. Ravsat. 

Appearance was entered for defender, and his defence 
was contained in a minute. The defence was — (1) A 
denial of all liability for the sum sued for, or any part 
thereof; (2) It was specially denied that the defender 
requested or ordered the leather to be delivered to the 
tenant Ross ; (3) The letters founded on is truly a bH^ 
for £50, payable in two e(j[ual instalments at fixed dates 
and being unstamped cannot be founded on ; (4) The 
letter founded on in the summons is referred to for its 
terms. Granted that it required no stamp. The pursuer 
has already released and dischaiged the defender from 
any obligations therein undertaken by him, in so far as 
without the consent of the defender, the pursuer at a 
meeting of the principal debtor's (Ross's) creditors, held 
on the 1st September, 1863, agreed to give him time 
irntH the 15th May next, to pay the sum now sued for 
or at all events the sum proposed to be guaranteed by 
the defender, and bound himself to suspend all diligence 
transferred until that date. The pursuer has thus de- 
prived the defender of his right as cautioner or guarantee, 
and is not entitled to decree against the defender ; (5) 
Separatim, the account sued for is denied, and the prin- 
cipal debtor Ross should have been called in the action 
03 principal debtor. 

More's Stair, app. 109. Leslie v. Gray, 10th January, 
1866 (211). 1 BeWs Com. (ShaVs ed.), 277, 319. Richards 



y. Earvey, 29th March, 1863 ; 5 D., 628; 25 Jitrist, 369. 

Forsyth y.Wishart, 8th July, 1859 ; 3 Jurist, 248. 

After hearing parties* procurators on the preliminary 

pleas, the Sheriff-Substitute pronounced the foUowing 

Interlocutor : — 

Having heard parties* procurators, and resumed connderation of 
the whofo process, Finds that under the provisions of see. 8, of 
the Mercantile Law Amendment Act, the pursuer was entitled to 
proceed against the defender, ai cautioner, without calling the 
principal debtor: Therefore repels the defence founded on non- 
calling of said principal debtor : Finda that the letter of guarantee. 
No. 6/1, IB purely a cautionaiy obligation, and not a bill: There- 
fore repels the defence founded on that documents want of a bill 
stamp : But finds it instructed by the minutes of meeting No. 7/1, 
that at a meeting of the creditore of Robert Ron, the principal 
debtor, held on lit September, 1863, at which meeting the ponoer 
piemded, the creditors present, including the pursuer, agreed to 
suspend all diligence against Roes from that date, " provided no 
dilapidation takes place on his purt," till the 16th May, 1864, 
and it is not averred by the pursuer that any dilapidation did take 
place : Finds that under the said letter of guarantee, Boas was 
bound to have paid £25 of the £50 guaranteed not later than the 
1st September, 1868, and the other £2o not later than let 
November thereafter : Finds that the rule of the law is, that a 
catitioner is not freed by the creditor merely forbearing or abstain- 
ing from enforaing payment, but that he is freed by the creditor 
agreeing to **^ve time '* to the debtor beyond the fimxts of ibn 
ori^nal obligation, so as to tie up the cautioner by virtue of that 
agreement, from having the same remedy he might otherwise have 
had by obtaining an assignation to the debt, and doing immediate 
diligence upon it (see Belft Cam., Shawns ed., vol. Ist, p. 277, 
and authorities there quoted) : Finds that the pursuer pleads that 
he was not bound by the agreement contained in the said minute, 
In respect that certain of Ross's creditors who were not at tlis 
meetmg did not also agree to give time : But finds that though 
it is an implied condition of an ordinaiy composition contract* that 
unless all the creditors shall accept the composition, the others 
shall not be bound by thai assent ; no such rule is applicable to 
the voluntary agreement on the part of any individual creditor to 
give his debtor time, and the said minute instructs that whilst the 
pursuer absolutely agreed to give time to Ross, he at the same 
simply recommended to the absent creditors to do so, thereby 
showing that he did not make his own agreement oonditionnl on 
their actings : Therefore sustains the defence founded on the agree- 
ment to give time, whereby the defender was deprived of his right 
as cautioner, and assoilzies said defender : Finds the pursuer liable 
|n expenses ; Allows an account thereof to be given in, and nmits 
^he same to the auditor, to tax and report, and decerns. 

The pursuer appealed; and, after a bearing, the Sheriff 
pronounced the following judgment : — 

Having heard parties* procuraton under the pursner^s appeal 
upon the Interiocutor apposled against, and whole process, for the 
reasons stated by the Sheriff-Substitute, as also those contained in 
the following note, adheres to the Interlocutor appealed against, 
and dismisses the appeal. 

Note. — It is a fixed and well known rule of law, that in cases 
of bankruptcy, that except all the creditors agree to accept a 
composition, no individual one taking the lead in carrying through 
the compomtion contract, is bound by it, or prevented from taUng 
separate measures to recover his debt But though that rule is 
established on the one hand, it is equally dear on the other, *>»«fe 
the circumstance of a bankruptcy havmg ensued, does not fHnvcnt 
an individual creditor from giving the debtor time, that being a 
a private matter between them two, with which none of the other 
creditors have any concern. In the present oaae, it ^pean from 
the minute produced, that the pursuer had absolutely and without 
any limitation or qualification agreed to give time to his debtor 
Bon. There was no suspension of this supersedero to await the 
decision of the other creditors as to any composition oontnct or 
private aarangement, and the supersedere was for such a length fk 
time 4emg above six months, •§ was very likely to deprive the 
cautioner for the debt of any effectual relief. 

In these circumstances, there can be no doubt as to the appfi- 
cation of the rule as to giving a debtor time, and of the Interlocator 
under review being well founded. 



Act, B. Stxwabt. 
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2d Jult, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Mb. Shebiff Babcuit.) 



The Ploughmen late op Williamston Farm 
V. Henry Rodgie, farmer, Williamston. 

Master and Servant — Sustentation of Farm Servants- 
Quantities of Milk and Meal to be given to Farm 
Servants — Weights and Measures. — The vessels used 
by farmers for measuring the quantiHes of milk and 
meal given to their servants are not liable to be seized 
by the inspector of weights and measures^ although they 
should be defective. 

This case being called, the Sheriff said he supposed 
that the agents for both parties had seen his notes in- 
timating his decision. 

Mr. Wilson^ agent for the ploughmen, said he objected 
to the view which his Lordship had taken in regard to 
the agreement made in Perth between the ploughmen 
and Mrs . M'Lagan. He was prepared to prove that Mrs. 
M'Lagan had the ostensible right to the farm of Wil- 
liamston, and that she had the undoubted power of 
engaging servants, and, in fact, was the lessee of the 
farm to all intents and purposes. The Sheriff said, 
Even although Mrs. M*Lagan was the lessee of the farm 
yet, looking at all the circumstances of the case, his 
judgment was that Mrs. M'Lagan could resile from the 
agreement she made, — in fact, she merely made a vague 
promise that when she had a churning, a supply of 
, butter milk would be given, and an additional supply of 
sweet mQk after the 26th May ; but there was no proof 
' that the ploughmen would receive after the 26th May 
, sixteen imperial gills of milk per day. The Sheriff said, 
( looking at all the circumstances, he must assoilzie the 
I defender. At the same time he thought that Air. Rod- 
^ gie should take back to his service the two young men 
who were upon Williamston farm previous to Martinmas 
last, and who, previous to that time, had not complained 
as to the quantity of milk supplied to them. 
Mr. Whyte said Mr. Rodgie was at present negociat- 
! ing for men to Williamston farm. At the same time he 
i. (Mr. Rodgie) should consider the recommendation of 
< his Lordship, though he would not bind himself to take 
^ back the men. 

The following are the Notes of the Sheriff: — 

' These several actions are for wages and board wages claimed by 

I the pnrsaers as senrants engaged bj the defender, for the year from 
Martinmas, 1864, to Martinmas, 1865, and as having " been sev- 

I erally ille^lj and nnwarrantably dismissed on or abont 7th 
Janaaiy current'' The facts as appearing on evidence are these : — 
Two of the parties->namelj, John Lyau and Charles Herd— had 
been in the defender's service from the previous harvest ; other two 
— namely, David Baxter and Walter Stevens— had been in previous 
service in the immediate neighbourhood; and M^Dougall, who was 
to be ti)e foreman, came from a distance, on the bor£rs of Forfar- 
shire. All were engaged by the defender, or his grieve, for the year 
after Martinmas last, with the usual addition of meal and milk, but 
unfortunately without specification of the quantities of each. The 
two servants who had been in the defender*s service previous to 
Martinmas, had duly received twelve gills of sweet milk, bemg the 
eqmvalent of the old Scotch pint, and seventeen and a half lbs. of 

i meal— being two pecks Scotch measure. The two men who had 
served in the neighbourhood had also zeceived the same quantities 



of meal and milk. M'Dougall, the foreman, swore that he had 
received sixteen gills of milk daily in his last service, with 17|- lbs. 
of meal ; but there was no corroboration as to this point. 

Sometime after the term, complaints were made amongst the 
men as to the quantity and quality of the milk. These complaints 
do not appear to have been made to the defender himself, or to his 
sister, Mrs. M^Lagan. But the grieve stated tiiat they had grumUed 
to htm, and that on the morning they first left, he tasted the milk 
as brought to him by the men, and found it not sweet milk, but 
mixed. The dairymaid swore to the milk being always given as it 
came from the cow. But that on one occasion, when there was too 
little to supply all the servants, Mrs. M 'Lagan supplied the defici- 
ency from a quantity of the previous day's milk. 

The milk was measured out by a jug, which, on being tested by 
the Inspector in Ooivt, was found to contain twelve ^s. The 
flagon which the men presented as the measure of their demand 
being also tested, was found to contiun sixteen gills— making a 
difierence of four gills. 

The former answers to the Scotch pint, and is unstamped, and 
cannot be so authenticated ; the latter answers to the half-gallon 
of imperial measure, and is stamped as such. 

On the afternoon of Tuesday the 8d January, the five servants 
left the farm in a body, and that in a very reckless manner, leaving 
the farm stock uncared for. They went to Perth. Mrs. M*Lagan 
went there next day, being Wednesday, and had an interview tnth 
them. She promised that if they returned to their work next 
morning, and took their milk as before, she would, in addition, let 
them have chum milk when the opportunities occurred, and after 
the 26th of May would increase their allowance of sweet milk ; but 
no definite extent was stated. The men agreed to this, but did 
not return until the afternoon of the next day, being Thursday. 
The defender was then absent ; but he returned that evening, and 
was told what had occurred in the interval. Next mommg the 
grieve, by his orders, told the men that there was no further work 
for them. They then met with the defender in the kitchen, when 
he repudiated the agreement or promise made to them by his mster 
as uiunthorised by him, and repeated th:it, unless they were con* 
tent to remaiu with the former supplies, he had no farther work 
for them. They once more left ; and, after taking legal advice at 
Perth, offered themselves back on Saturday the 7th January. They 
received the same answer — that they could only be continued in 
the service on the terms formerly announced. They then finally 
departed. 

In thehr final exodus they met two persons, who were examined 
as witnesses. They then had their trial jug with them ; and, in 
answer to an inquiry from the two who So met them, they declared 
they had no complaint as to the quality, but only to the quantity of 
the milk. 

On the first diet of the case, nine witnesses wero examined for 
the defender as to the quantity of milk usually given in the county 
to farm- servants. All these witnesses spoke from lengthened ex- 
perience, and all agreed that the old Scotch pint, or twelve gills, 
was the customary allowance of milk to farm-seryants. With one 
exception, however, these witnesses were from the district in which 
the defender's farm is situated. The exception was one from the 
Corse of Gowrie, with whom M'Dougall had made an engagement 
at the same term as with defender, and inquired whether the old or 
new measure of milk was to be the rule, and was informed that it 
was the old, or the twelve gills, which he would receive. 

On the second diet, the pursuers produced nine witnesses, chiefly 
farm servants, who spoke to the practice in difierent parts of the 
county, and in general swore to having given or received sixteen 
gills of sweet milk in the day. But two of them spoke of this 
quantity being two choppins, which amounts only to twelve g^, 
and not sixteen. But this may have arisen from some misconcep- 
tion of the nomenclature of measurement. 

The defender then added to his proof by no less than eighteen 
farmers of long experience, and in large farms, and from different 
parts of the countr, and who united in stating their practice to be 
twelve gills of milk to their servants. Such is an outline of the 
evidence. The witnesses who proved the larger quantity were 
chiefly farm-servants, and, as might have been expected, stood up 
for that quantity as essential for their mamtenanoe, in order to 
their giving the required return of labour. The witnesses on the 
other side were almost wholly farmers, who wen of opinion that the 
lesser quantity was sufficient, and never heard complaints on that 
score from their servants. Of course, the practical and experi- 
mental value of this evidence is on the nde of the actual consumers. 
Sie Substitute should have desired some authoritative opinion as to 
e average quantity of food essential for agricultural labourers ; 
bat he feared that this would lead into a wide field of speculatioui 
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whtra opinioDi would be vtrf conflicting. Suffice it to sty thtX no 
party has a greater intereet than the fanner to have hit aerrants 
mffidentlj alimented, in order to giro the corresponding amount ^ 
labour. Any unwise economy in this respect would be the RTcne 
of profitable to all oonoemed. 

As to the law, there oan be no doubt that serrants are entitled 
to an ample supplj of meal and milk, both in quality and quan- 
tity, either according to express bargain, or, failing such ezprrasion, 
then according to the uniform and inveterate practice, which, in 
that case, becomes part of the bargain. Without such snppty of 
food, the equivalent in labour cannot be expected. But, on the 
other hand, there must not be any nice fastidiousness as to quality. 
If it be of fair avesage quality, according to the season of the year 
and the extent of the farm, and such as the family themsekes par- 
take of, no ot-et^scmpulous tastes must be gratified. If, however, 
there be a substantial defect in the quality and quantity of the 
supplies, and, after due remonstrance made, the defect be not re- 
medied, the servants msy either apply to a court of Uiw to have 
redress, or may cease work until remedy is given. On the other 
band, it will not be allowed on any ahaaowy gionnd of compUint 
that the servanta are to desert their post, and occasion serious dam- 
age to their employer, snd, perhaps, still more so to themselTes. 

As to the objection of quality of the mOk, the Substitute is of 
opinion that there waa no substantial ground of compUunt, and that 
there was no proper complaint timely made on that head, either to 
the defender or his sister. The nngle instance of complaint to the 
grieve cannot stand in place of a more direct complaint to those who 
alone could remedy the defect, if such existed. It is quite possible 
thst with the advent of winter there may hare teen a diminution 
of richneas in the milk, and a change of flavour from a change in 
the food of the dairy stock. This ground of compUint is not 
proved. 

As to the quantity of milk, it is impossible to deny that then 
exists a very unfortunate diversity of prsctice in dlflerent districts 
of this county, and even amongst fsrmers in the same district, but 
it b equally clear that by far the preponderance of evidence is in 
favour of the lesser quantity of milk, or for the twelve gills. As 
dismissal is not proved, but deeertion because of breach of contract 
or practice in the article of food, the servants stood as puxsuera in 
the issue for the practice as forming an implied part of their conw 
tract. It rested, tfaerefon, with them to prove a general and in- 
veterate practice, which could leave no room for doubt on either 
aide, as to what the one party was to give and the other to get. 
The proof, therefore, on the whole, is against the pursuere — the 
servants. There are some specialities also against them. Two ef 
their number were in tho service of the defender before the term of 
Martinmas]and had the lesser quantity of milk, and yet engaged for 
the next year, and made no condition for an increased measure. 
Other two were for the previous year in the same district getting 
the lesser quantity. M^Dongall alone came from a distance, and 
even as to him it wss proved he knew then existed in Perthshire a 
varying quantity— and being so, it vras his duty to inquire what waa 
the defender's practice, and bargain accordingly. 

The pureuen founded much on the bargain or promise made by 
Mrs. M^Lsgan in Perth, but repudiated by the defender. In the 
first place, as it was the defender or grieve who hired the servants, 
it does not appear she hsd the power to cancel the original agree- 
ment and substitute another. Nest, under the circumstances in 
which the farm was left by the combined deserdon of its whole 
foree, such sn agreement, or rather promise, must be viewed with 
great jealousy, and if contrary to the practice, might have been re- 
pudiated by the lady herself; and, lastly, the agreement waa not 
for sixteen gills of milk to be immediately substituted fof twelve 
gills, but a promise quite vague in its terms, and for the fulfthnent 
of which the pursuers did not wait. 

A point was taken for tho defender tliat as the servants were 
dealt with according to the Scotch standard both in meal and milk, 
they were gainers in the former, so that if the imperial standard 
were adopted, whilst they would advance in milk from 12 to 16 
gilU, they would retrograde in meal from seventeen and a half 
lbs. to fourteen lbs. in the week. 

But this plea seemed of little practical application. There is no 
positive obligation either to follow the Scotch or imperisl standard ; 
meal and milk, sufficient for the support of a labouring man, is 
essential, and it matten not by what standard it be meted out, pro- 
vided the quantities be sufficient and uniform. The milk should be 
suffident for the meal, and the meal for the milk, and there should 
be no deficiency or surplus in either. It was stated by the wit- 
nesses that the servants* meal was in excess of the milk, and that 
it was customary for farm servants to sell their surplus meal. • 
This would rather tend to the conclusion that the milk is deficient 



for the complement of tho flMal. Tho nraetieo of tlni < 
tho servants to deal in meal is oaortainjy open to grvvo 
and it would be woU it oonld be disoooraged. The Ciioifaal ] 
of this county prove the objectionable naton of the practioe. 

Tne Statute for vnifonnity of weights and meaa nws was pladftr 
the firraen; b«t it appcwns to the Substitute that hen it hnn as 
application. The case ia not one of buying and aelfing, and tbt U 
gill jug could not bo seised as unstamped, or the faimer, nmag sneh, 
made subject to penalty. But, nerertbekst, then is tho gnntast 
possible expediency in adopting some imperial meason, which can 
be examined, and stamped by authority. Then exists no other 
security for accuracy en either side. In this the servants had the 
sdvanuge in that Umot jug had legal sanction, whilst that of ths 
defender had not. Tho advantage in this nspeet was apparent^ ia 
that, even in the Williamston district, one of the witnesses foand 
his milk meason to be of sonowhat greater capacity than that af 
the defender on the one aide, and also than that of a Betghboaring 
fanner on the other side. The defender*a jug, tboogb atanding ths 
test of capacity, yet, was far from being frse from objectioa ia its 
shape, and its power to stand fairiy on its bases. 

Whilst the Substitate, on the wlwle, ainst bold that tho ] 
have failed to prove that they had substantial ground of c 
either as to quantity or quality of theu- miUc ; he would very 
earnestly urge on the farmen of the county to agree in soma ani- 
form standard of meal and milk for their servanta, to be dealt oat 
by stamped measure, and which, therefore, would insnn aniforaiity 
of practice, and pnvent such unseemly quamla between master and 
servant, when tne utmost cordiality is so essential for tho best 
interests of both. If such general measnn be not adoptod, and 
made public, then both mastere and servants should, hoooofocth, 
make the quantities of food a spedal article of their bargain with 
servants. Decree of absolvitor must therefon be entered for the 
defender. 

Ad. Albz. WiLsoir. AU, Hxhkt Wbttb. 
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SHERIFF COURT, LANARKSHIRE—GLASGOW. 
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Jahss Cusker v. G. & J. Bursts. 

Public Carrier— Mercantile Law Amendment Act| Sec. 
17. — Public carriers took delivery of goode^ to be deli- 
vered to a carmgnee'e order. On arrivcU at a port, ike 
goods were stored in a shed used for their traffic emd 
under their control, to await the order^ and in the meat^ 
time were destroyed hg fire. In an action for pagnwd 
of the goods destroyedr^ffeld that, being stiU in ^ 
custody of the carriers at the time of the accident^ thef 
were liable for the loss. 

Delivery— Mora.— -BTcW that goods shipped on the 26A 
and delivery demanded on ^ 28(^ was such a» to ex- 
clude the plea of mora. 

This was an action for payment of tihe value of certain 
bales of rags which were burned at the Broomielaw in 
the fire which occurred there on the evening of the 87th 
October, 1863. The record having been closed, and a 
proof allowed and led, and parties' procurators heaxd 
thereon, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Having heard parties* procnrators on the cendnded proof and 
whole canse, Finds, in point of fact, that the defenders are pnblie 
carriers between Belfast and Glasgow, and on 26th Oct., 1868, 
there was shipped on board the defenders' steam-vessel, tho Stag, 
which was then one of their line of vessels plying between said 
ports, and to be delivered to the pnrsner^s order in Glasgow, 
thirteen bags containing rags, weighing 84 cwt. the valne of 
which, the pnrsner has stated, and the defendcn have admitted, 
was £2H 98 Gd : Fmds that said vessel snivod at the BrotmMtw, 
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Glasgow, about nine o^dock of the following morning, having said 
goods on board, and which, with other cai^o, were landed at and 
placed within sheds, situated on the river wharfs, belonging to the 
Cljde Trustees ; but these sheds were set apart for and exclusiTely 
nsed hj the defenders for the purposes of their business traffic : 
Finds that on 27th October the pursuer sent from Dublin an 
order in favour of George Grordon, a railvraj carrier in Glasgow, to 
obtain delivery- of said rags, and that order was received next 
morning, and was then immediately presented to the defenders; 
but delivery of the rags could not by that time be given : Finds 
that between the evening of 27th and morning of 28th Oct. said 
rags, while so lying in said sheds, under charge of a watchman in 
the defenders' employment, were, with other goods, wholly, or in 
great part, consumed by fire, which, in some nnexplamed manner, 
had kindled in said sheds; Finds that according to regulations 
established by said Trustees for the management of the river and 
harbour at Glasgow (sec. 14), all inward cargo is directed to be 
removed from tlie wharfs within 48 hours after being placed 
thereon ; and in case of failure so to do, the harbour master is 
authorised to remove and store the same at the expense and risk of 
the owners: and in these circumstances, Finds, in point of law, 
that as said rags were consumed by fire while in the defenders' 
custody as common carriers, in the sheds occupied by them, where 
thej lay waiting to be delivered to the pursuers* order, the 
defenders are bound to pay the value: Therefore repels the 
defences, and finds the defenders liable in paymeut of said sum of 
£28 9s 6d, and with interest as libelled : Finds them also liable 
in the pursuers' expenses, allows an account thereof to be lodged, 
and remits the same to the auditor to tax and report, and decerns. 
NoTB. — By the 17th section of the Mercantile Law Amendment 
Act (21st Jul/, 1856), it is provided that, fix>m and after the date 
thereof, '*A1I carriers for hire of goods within Scotland shall be 
liable to make good to the owner of such goods all losses arising 
from accidental fire, while such goods are in the custody or 
possession of such carriers." This provision altered the pre-exist- 
ing law of Scotland, which exempted carriers from liabUity for a 
easu$ /ortuituif and assimilated the Scotch to the English law, 
carriers in England having been always made liable in suoh 
circumstances. An exception occurs, however, in the case of a 
public carrier who happens to act also as a storekeeper, and who, 
having ended his duties as carrier, has stored the goods carried for 
behoof of the coosioiiee; if the goods were there and then consumed 
by accidental fire the loss would fall on the consignee, because he 
who was carrier had bj that time assumed the separate character 
of storekeeper, on whom, as such, the same extensive responsibilitj 
did not rest. (Story on BaMments; 6th ed, ss. 446 and 448.) 
And it was under this exception that the defenders have contended 
for immunity. Their argument was, that liability as carriers 
ceased when they landed the rags at the Broomielaw, and the sub- 
sequent custody in their hands could only be ascribed to them as 
mere depositories or warehousemen for safe-keeping till the 
plirsner should order removal. But the Sheriff- Substitute is of 
opinion that there do not exist sufficient grounds for thb portion. 
The defenders as carriers accepted the pursuer's goods to be con- 
veyed and delivered to his order; and at the end of the journey 
they did not disehai^e themselves of the duty thus undertaken 
until they did so deliver ; and they were bound to have kept the 
goods for a reasonable time to have enabled the pursuer to have 
given his order. That interim custody was as carriers and in no 
other capacity ; and, indeed, it has never been pretended that the 
defenders were storekeepers, and the sheds in which the goods were 
placed, and where they were burned, were merely accessory to, and 
used in connection with, their carrying trade. Custody of that 
nature has been held to be included in Sit duty of carriers. (See 
the precisely analogous cases, Hyde and another v. the Trent and 
Mersey Navigation Company, 18th November, 1793, King's 
Bench 5; Dnm, and East, p. 889, White «. Hnmphery, 11; 
Adolph and Ellis, N.S. 45; Bourne v. Gatliffe, 3 Morr.; and 
Granger, 643.) The principle of liability to be gathered from 
th«80 decisions is thus concisely summed up : — *^ When the goods 
have amved at the end of the transit, it seems that the carrier ia 
bound to keep them a reasonable time at his own risk for the 
owner, and it. would seem that, during the period for which he 
keeps them under an -obligation to do so, springing out of Lis 
receipt of them as a carrier, he is subject to tiie same liabOity as 
during the transit." (Smith's Leading Cases, 4th ed., p. 182.) 
The defenders have abo contended that there was tnora on the 
pursuer's part in ordering delivery ; but there is no foundation for 
that plea any more than the other. The goods were shipped in 
Belfast for the pursuer on the evening of 26th October. Advice 
of the shipment was instantly communicated to the pursaer la 



Dublm, who, on the 27th, wrote to a party in Glasgow, to take 
delivery. That letter was received and delivery required, on the 
morning of the 28th, which was the very first day after the goods 
had reached Glasgow, so that no time whatever was lost. It is 
fortunate that the defenders, as prudent carriers, had a floating 
policy of insurance, covering loss by fire to the extent of £2500 on 
goods, *' their own in trust or on commission, or for which they . 
may be responsible in all or any of the transit sheds, situated on 
the north quay of the Broomielaw, Glasgow," connected with their 
Belfast shipping ; and that policy will of course cover the value of 
goods consumed by the fire in question. It is no doubt true that 
the owners of goods so destroyed are not entitled to claim indemni- 
fication from the defenders in respect of said policy, as the pursuer 
has done under one of the conclusions in his action — at least that 
appears to be the import of the decision in Dalglish v. Buchanan & 
Company, January 17, 1864, 16 sess., cases 382 ; but as the 
pursuer has obtained relief under the general liability laid en the 
defenders as public carriers, that is a point of less importance to be 
discussed here. It is only a circumstance to be referred to with 
satisfaction when adverting to the manifest hardship imposed by 
law on any one who, like the defenders, is compelled to atone to 
thurd parties for a loss to which he had in no respect contributed, 
and for which he was not in any degree to bUme. 

The defender appealed, and, after a hearing, the 
Sheriff pronounced the following judgment: — 

Having heard parties* procurators under the defenders' appeal 
upon the Interlocutor appealed against, and made avizandum, and 
considered the proof adduced and whole process, adheres to the 
findings in fact contamed in the Interlocutor, which are admitted 
to be correct, and on the questions of law involved in the cass 
adheres to the Interlocutor, for the reasons stated by the Sheriff- 
Substitute, as ahio those in the following Note, and dismisses the 
appeal. 

Note.— This is a very important case, which was ably pleaded 
at the bar before the Sheriff on both sides, and has been made the 
subject of a very distmct Interlocutor. After mature consideration the 
Sheriff is of opinion that the Sheriff- Substitute has taken the correct 
legal view of the case. It is triii furit that by the common law of 
Scotland, public oarriers, whether by land or water, were not liable 
for the loss, occasioned by accidental fire, of goods while in their hands 
in transit. But this was altered by the 17th sec of the Mercantile 
Law Amendment Act, which has assimilated the law of Scotland 
in that particular to what has all along been the law of England. 
This Act enacto that " All carriers for hire of goods within Scot- 
land shall be liable to make good to the owners of such goods all 
losses arising from accidental fire, while such goods are in the cus- 
tody or possession of such carriers." These important words, "in 
the custody or possession of such carriers," are the ones which 
most rule the present question, for the liability is clear, provided 
the goods that were burned suffered that calamity while they were 
in the ^* custody or possession " of the defenders, who had brought 
them as carriers from IreUnd. Then were the goods when burned 
in the custody or possession of the defenders, the carriers who had 
brought them to Glasgow, or had they passed out of their custody 
or possession into that of the consignee or owner of the goods? On 
this point the $peeies Jaeti is that the goods had been shipped by 
the pursuer on board the defenders* steam vessel the Stag, at Bel- 
fast, which was one of their vessels plyiag between Belfast and 
Glasgow, addressed to the pursuer's order in Glasgow. The vessel 
arrived at the Broomielaw with the goods on the following day, the 
27th October, and they were, after being unshipped, placed in the 
shed at the Broomielaw quay erected by the Clyde Trustees, set 
apart for, and exclusively used by, the defenders. On the same 
day the pursuer sent from Dublin an order for the goods in favour 
of George Gordon, a railway carrier, in order to be conveyed by him 
to Penionik in Mid-Lothian. This order was presented next morn- 
ing (on the 28th) to the defenders, but before that the goods had 
been destroyed by an accidental fire in the shed, the origin of which 
is unknown. The defenders had a watchman whom they p«d for 
the protection of goods in their shed, and they had also cdSfected an 
insurance against fire upon goods in the shed to a conuderable 
amount The principle of law which appears to regulate the ques- 
tion where the transit has finished and deUveiy to the consignee 
commenced is, that if the goods had been deposited in the pkoe 
under the control of the consignee or for his convenience, the 
transit is at an end, and the responsibility of the carrier ceases. 
But if the goods have been deposited in a warehouse or Sellar, not 
for the benefit or convenience of the consignee, but for the conveni- 
ence of the carrier, and to await delivery by him to the oonsignea 
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in the prescribed way, without undue delay, they are still to be 
held as in the carrier^s possesnon and at his risk. This principle 
was recognised by the Coort of King's Bench in the ease of Car- 
aide v. The Trent Narigation Company, 24 April, 1792, Domford 
and East Beports, toL 4, where goods, having been brought by a 
common carrier to Manchester from Stockport, and haTing arrived 
at Manchester, were pot into the defenders* warehoose there, as 
t'lere was no one to receive them. They were bnmed that night 
in the warehoaae, and the Court held that the carriers were nol 
lial le for the los9. The ground of decision was thus stated Ij 
Judge Buller — "The keeping of the goods in the warehouse is oat 
for the convenience of the carrier of the gooda, for when the voyage 
to Manchestrr is performed, it is the interest of the carrier to get 
rid of them directly; and it was only because there was no peiBon 
at Mwchester to receive these goods that the defenders were 
obliged to keep them.** The preeent case is just the oonverM of 
that, for here the keeping of the goods m the shed was not for the 
eonvenience of the owner of the goods or his consignee, bnt for that 
of the defenders, the carriers, and they must be held, in the words 
of the Mercantile Law Amendment Act, to be still " in their custody 
or possession." Now there leems to be no reasonable room for 
doubt that, when put into the shed at the Broomidaw, the goods 
were still in the possession of the carriers and were put there for 
their convenience. The engagement of the defenders was to de- 
liver the goods in Glasgow to the pursuer^s order. That order was 
sent from Dublin after the goods were shipped without a moment's 
delay. It arrived in due course of post m Glasgow, and was im- 
mediately presented to the defenders for delivery, but the goods had 
in the interim been burned in the shed. The contract of the defen- 
ders with the pursuer had not been fulfilled or come to an end when 
the conflagration took place. The carrieia had still somethmg to 
do before they were freed of their charge of the goods, and that 
something was to deliver them in Glasgow to the pursuer's order 
when presented, which it was in due time. The shed in which the 
goods were placed by the defenders and burned was in no respect 
the warehouse of the consignee. He did not pay rent for it, nor 
was any portion of it set apart for his convenience or the reception 
of his goods ; on the contrary, all these qualities attached to the 
defenders. The goods were burned in a portion of the shed set 
apart by the Clyde Trustees for their use, guarded bv their paid 
watchman, and for the goods deposited in which they had effected 
a large insurance against fire. In every point of view, therefore, 
the goods were burned when still in the custody or possession of 
the defenders as carriers, and, consequently, the obligation to make 
good the loss occasioned by the accidental fire attaches to them. 
The principle on which this case has now been decided, though ap- 
parently at variance, is in reality in harmony with a decision in a 
previous case, decided by the Sheriff some time ago in this court. 
It was an action against the Glasgow and South-Westem Railway 
Company for the value of some goods which they had brought from 
Ayrshire to Glasgow, and which had been destroyed by fire while 
in their premises in Glasgow, and from which the Sheriff assoilzied 
the railway company. But the ground of that decision was that 
the goods there were addressed to a party in Glasgow, ** to lie till 
called for." These words, after the goods had been carried to their 
destination, at once took the case out of the category of liability of 
the railway company as carriers, because the goods had arrived at 
the end of their travels ; and if the owner assigns a railway shed or 
warehouse as the place for their deposit till called for, he has no 
pretext for saying that they are still in the railway company's pos- 
session as public carriers. But in the prpsent case the goods had 
not reached their final destination, but were still on their travels, 
till delivered over to the pursaer^s order, and were temporarily de- 
posited in the defenders' shed till they could be delivered over to the 
party holding the pursuer's order, who was to take them off the 
defender's hands, and did all he could to do so without any deUy. 
AcL T. C. YouNO. 

AlL MOKCRIEFF, PaTERSOX, FOBBEfl, & BaVR. 



5th JtTLT, 1865. 

SHERIFF COURT, LANARKSHIRE -GLASGOW. 

(Sbebiffs Sib A. Alison akd H. G. Bell.) 



John Skiclton and Others, Trustees of the Standard 
Invesftnent Building Society, v. Archibald Morri- 
son and D. M*Cubbin his Trustee. 



Sequestration^Heritable Creditor— Bankrnptr— Tenant 
— A herikibU proprietor allowed the debtor topo$8e$8 ike 
eubjeete. He became bankn/pt^ and woe uqueetroM. 
The credUpre presented a petUion for M^iieflralioya, m 
the allegation that the debtor wa$ a tenant; but of eon- 
sent cKtion diemieeed. 

Interdict— Banlunpt— Heritable Creditor.— ii heritahU 
proprietory with content of an assignee whose title had 
not been completed^ presented a petition for interdict 
against his bankrupt debtor and his tnutu, against his 
taking possession of the moveahle goods tipon the pre- 
mises. Held that the trustee's title being compleUd^ cad 
no action of poinding of the ground hwoing been previ- 
ously completed^ the trustee's title was held to be prefer- 
able, and i$Uerdict reused. 



This was a petition for interdict, proceeding on the 
rative that the petitioners were heritable proprietors of 
property in Dalhousie Street, QIasgow, which the res- 
pondeut Morrison had occupied from October, 1863, to 
October, 1864, as tenant, at the yearly rent of £163 12bl 
payable in equal instalments on the 20th April and 20th 
October, 1864. That Morrison, on SOth October, bad 
entered on another year's occupancy on the same terms ; 
that a half-yearns rent was due in October last, but that 
it had not been paid ; and that the goods in the premises 
were being dilapidated, and the petitioner's right of hy- 
pothec endangered ; and thereupon they craved warrant 
to sequestrate and to bring back. 

Appearance was entered for the respondents, and their 
defence, stated in a minute, was as follows: — ^A denial of 
the whole statements and averments contained in the 
petition, explained — That the pursuers held a security 
(over the subjects for which rent is sought) by way of 
an ex facie absolute disposition for money advanced; 
which was to be repayable by instalments. There was, 
no agreement to pay rent, and no rent is due for occu- 
pancy prior to 1st December last, 1864. | 

After some procedure and debates before the Sheriff- 
Substitute, the pursuers gave in a minute consenting to 
the petition being dismissed ; and thereupon, in respect 
of this minute, the action was accordiugly dismissed, and 
the pursuers found liable in expenses. 

Pending this action of sequestration, the same petition- 
ers, in the character of trustees, with the consent of the 
Reverend Alexander Arthur of Milton Church, Qlasgow, 
presented another petition against the same respondents. 

In this petition, the statements in the petition for se- 
questration were narrated, and it was further stated that 
forcible means had been attempted by the respondents 
to effect an entrance into the premises, with 'the view, as 
was alleged, of canying off the sequestrated effects. The 
petitioners averred that as trustees they had a lieji over 
the moveable effects in the premises for the half-year's 
ground annual due at Martinmas, 1864, the petitioners 
having made payment to the proprietrix, and entitled to J 
her rights. That the petitioners had sold the subjects ; 
and the half-year's groimd annual, and all rights of lien 
competent to them in connection therewith, to the said 
Reverend Alexander Arthur, but that no title had been 



SHERIFF COURT REPORTS. 



117 



granted in Ms &7our, — and thereupon they craved inter- 
I diet. 

Appearance was entered for the respondents, and their 
defence contained in the minute was as follows: — (1) 
The statements in the petition did not support the 
prayer; (2) That the action was irrelevant and incompe- 
tent; (3) That the petitioner Arthur has no persma 
Mtandi; (4) That the sequestration referred to was an 
unwarranted and groundless proceeding to detain the ef- 
fects upon the premises, and for which the petitioners 
are liable in damages; (5) That as regards the ground 
annual referred to, the defenders do not admit the state- 
ments made. 

The record having been closed, and parties' procura- 
tors heard at two separate diets, the Sheriff-Substitute 
pronounced the. following interlocutor: — 

Haying again heard purtiea' procnnitors and reviewed the pro- 
oess : Finds that the petition conclades for interdict against the 
bankrupt Morrison, or his trustee M'Cubbin, interfering with or 
removing the effects belonging to and sitoated in the premises oc- 
cupied by said banknpt: Finds that in as far as said petition pro- 
oeeds at the instance of John Skelton and others, trustees of the 
Standard Property Investment and Lsnd and Buildmg Society, it 
is founded on the narrstave that they as proprietors of the said pre- 
mises had obtained sequastntion of the effecte thereb for rent past 
doe: but Finds that subsequent to the presentation of said petition 
the said sequestration was of consent loosed and recalled, and the 
whole proceedings therein dismissed : Finds that said Pursuers hav« 
thus ceased to have any right, title, or interest to insist in this ac- 
tion of interdict. Therefore, sustains the defences proponed against 
them, and dismisses the action in as far as it proceeds at their in- 
stance: Finds as regards the pursuer Arthur, that his right to the 
inUrdict craved is founded on the avennent that the other pursuers 
had paid a half-year's ground annual due at the tenn of Martin- 
mas, 1864, m respect of said premises; that they were entitled to 
AH assignation from the proprietrix of her rights in regard to said 

^^nfJ^^' ^.^^ *^y ^*^ '^^^ *»^^"n *o "tides of roup 
C«o. 7/6), along wi« the premises themselves, the said half-year's 
ground annual to the said pursuer Arthur, and had bound them- 
selves to concur in applying to tiie holder of the ground annual for 
an ass^nauon to the right to poind the ground, or take any other 
proceedings competent for recovery of the said half-year's ground 
annual i and that the said pursuer Arthur intended, as soon w his 
title was made up and the said assignation obtained, to bring a 
pomding of the ground for recovery of the value of the groiud 
K^T ' il°^.*^** *^r r«™«»*». ^Wch appear to be ins^cted 
by the producbons made do not afford any relevant ground for the 
» i-;'«^ «^«^ by the J«d Pijrjwer Arthur, First, B^ecause, in vir- 
tae of the provisions of sec 102 of the Bankruptcy Act (1856). 
M?P,!Sw„ y^-^t^^foofir^-tion in favour of the defendei 
M Cubbin, vested m him the whole movesble means and estate of 
the bankrupt Morrison, as at the date of the sequestration, subject 
only to such proferable securities as existed at iSi date tho^f, ind 
no proferable secunty of .ny kmd existed in the penwn of the pur- 
•ner Arthur, either at the date of the sequestration or at the date 
of prewntmg the petition, seeing that he had not at either of these 

over the henUble estate m respect of said ground annual; Secanl 

trnatee by an mterdict at the insUnce of a party who U merely in 
the anticapation of being put in a position entitling him to ^iZ 
ing of the ground, but who is confessedly not in that position at 
the tmie he wishes to stop the trustee from taking posseiion of the 
banfanpt's effects; Tkird, Because, even «ipposh,rthe tiu4 un! 
deitaken to be deUvered by the articles of rourLd^'been comple^ 
in the purauer's favour, he would then have been both a proprietcr 
and a creditor in the dvil pc«e.«on of the subject over whicT the 
STlT^it"^"^ °^ poindingof the ground is competent 
to toch P«rty,Jheo»ly proper process for recovery of what is due to 

^^ %^^Jl^T^' «» heritable cleditor X^ecutTi 
poindii^ of the grrand before the oonfinnation of the trustee is 
^rr t^T" '^ "^^^ ^ *^« provisions of the llSth section 
of Uie Banbuptcy Ao^ for the interest on the debt for the ^t 

half-yearly ttnn, and for the aim» of interert fir one yew kZ! 



diately before the commencement of such term, it has never been 
held that where a summons of poinding of the ground has not been 
raised and executed till after the trustee's confirmation, any prefer- 
ence is thereby acquired; but, on the contrary, in the case of 
CangMTs TVastees, January 18th, 1886, the msjority of the 
Court concurred with the Lord Ordinary in holding that such cre- 
ditor did not acquire, in virtue of his iiifeftment alone, and before 
any inchoate diligence, a right over the moveables, preferable to 
that of the trustee: Therefore finds the appUcstion for interdict at 
the insUnoe of said pureuer inept : Recalls the interim inteidict 
formerly granted, and dismisses the action : Finds the pureuers 
liable in expenses ; allows an account of said expenses to be given 
in, and remits the same to the auditor to tax and report, and 
decerns. 

The pursuer appealed, and, after a hearing, the Sheriff 
pronounced the following judgment: — 

Having heard parties* procurators under the pursuere* appeal 
upon the Interlocutor appealed sgainst and whole process, in respect 
whatever claim the pursuere may have prefera'-ly to the trustee in 
the banknipt estate under an action of poinding, the ground can 
be determined only in such action itself; and in respecl it is incom- 
petent to apply for an interdict against the trustee on a bankrupt 
estate interfering with or taking possession of the estate, by a party 
who is merely in the anticipation of being put in a position to con- 
test a preferable right with the trustee in an action of poinding the 
ground: Dismisses the appeal, and adheres to the Interiocutor 
under review, but reserves entire Jiinc inde the whole pleas and 
right of parties under any action of poinding the ground which may 
be brought. 

Act. William F. EiKXLAin>. AU, J. FiaHBB Maclabbn. 



I^B July, 1866. 

SHERIFF COUBT, LANABKSHIBE— GLASGOW. 

(Sbbbiffb Sib A. Aubon, Bart., ahd H. Glassfobd Bbll.) 

Smales and Mandatories v. Jakes Bald. 

Charter Party— Bills of Lading— Assignee— Demurrage 
—Ceiling and Lining.— JETeW that Hie words in the bills 
of lading, to pay ''freight and all other conditions, as 
per original charter party," meant to pay such charges 
as toere ejusdem generis of the freight, and was not an 
undertaking to pay demurrage, or for ceiling and lining 
the vessel, incurred at (he port of lading before the bill 
was signed. 

This was an action for payment of two sums (1) of £58 
63 2d, the balance of freight of a quantity of wheat and 
flour shipped on board the barque "Merrie England, 
owned by the pursuers, and conveyed from New York to 
Glasgow in terms of a charter party between the pur- 
suers and Barker & Company of Glasgow, on Slst July, 
1863. That the wheat and flour had been delivered to 
the defender as holder of the bills of lading, or as repre- 
senting the charterers or shippers. (2) Of the sum of 
£93 16s 8d, the proportion payable by the defender aS 
holder of the bills of lading, or as representing the 
charterers or shippers; and for demurrage and damages 
by reason of detention of the barque at New York, Fal- 
mouth, and Glasgow, for thirty-one days longer than the 
period allowed on the charter party. 

Appearance was entered for the defender, and the 
defence was stated in a minute, as follows: — 

1. The defender, in taking- delivery of the cargo, did 
not represent Messrs. D. C. Barker & Company, but was 
holder of the bills of lading, the same having been 
endorsed to him. 
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8. The defender was not liable for any part of the 
expense of lining and coiling the veseel, because (I) it 
was the duty of the master or owners of the vessel to 
line and ceil the ship, as this was required to make her 
ready for cargo according to the custom and practice 
observed at New York, and which was in the view of 
the parties when the charter party referred to was 
entered into; (2) as indorsee of the bills of lading the 
defender was not liable for the expense of lining and 
ceiling the vessel — ^no notice of any such obligation being 
given in said bills of lading; (3) if the defender had 
been liable for said expense, he would have been 
entitled to receive the timber used in lining and ceiling, 
and it was of the value of £40. The pursneis had no 
light to sell said timber if they were to chaige the 
defender with the cost of it 

3. The vessel was not detained by the charterers or 
the defender beyond the lay days stipulated. After she 
was ready to receive cargo at New York she was loaded 
with all despatch, and her cargo was taken delivery of 
at Glasgow as quickly as the master would give it He 
unwarrantably delayed and refused to give delivery, and 
the defender had raised an action against the pursuers 
for loss occasioned by said refusal 

4. Compensation to the extent of £97 lOs. sterling, as 
stated in summons, raised at the defenders instance 
against the pursuers, dated 31st March, 1864. 

6. The statements in the summons, in so fiir as incon* 
sistent with the above, were denied. 

The record was then dosed. The action referred to 
in the defence was raised by reconvention for payment 
of (1) £48 16s. as loss and damages sustained in respect 
the defender or the master of the vessel ''Merrie 
England," had wrongously and unwarrantably refused 
on 12th, 13th, and 15th days of February, 1864, to deliver 
1000 barrels of flour spcKufied in two bills of lading, 
dated 4th and 6th December, 1863, granted by the 
master and held by the defender; (2) of the sum of £20 
sterling, the amount of loss and damage in consequence 
of the defenders or those for whom they were respon- 
sible having fedled properly to stow 6870^ bushels of 
wheat in bulk and the other cargo in said vessel, so as 
to prevent damage to said wheat from its being in im- 
mediate contract with other portions of the cargo, which 
wheat was Bhippe4 on board the *' Merrie England" at 
New York, and the master granted bills of ladin^f there- 
for, dated 26th November, 1863, and endorsed to the 
pursuer, binding himself and the defenders to deliver 
the same to the endorsee of said bills of lading in good 
order and condition at Qlaogow, which he and they 
have failed to do, the same having been damaged by im< 
proper stowage to the extent sued for, and delivery 
having been taken by the pursuer under reservation of 
his claim for said damage; (3) the sum of £28 158., the 
price of 25 barrels of flour, or part of the 1000 barrels 
which the defenders were bound but had fuled to 
deliver under the bills of lading; (4) the sum of £2 28., 
the sundry fees incurred and paid by the pursuer in 
surveying the damaged wheat 

The defence to this summons was a denial^ so far as 



inferring liability against the defenders (pursuers in ths 
original action) for the sums sued for. The record xa 
this case was dosed, and both processes were c<mjoined. 
Parties' procurators having been heard, the Sheriff* 
Substitute pronounced the following Interlocutor: — 

Hsrfaig spin h«trd partiflt* Prooanton, and resmiMd eonaider- 
•tioD of th* proof, prodactioDS, sad wbola conjoinad pvaoaaaaa: 
Finds, as regards tha oondofion in the aetwn at tha inaUaea «f 
Snulea, jr., and oCheis, for the anm of £98 15a 8d as pt op o t t iBa 
of denmrrage, at the rate of £6 per daj, and of other €karf<m 
pajabla by the party Bald, oonfonn to aeoonnt Ko 2 aonezad ta 
tha Sommons in said action, that it is prored, Fini^ That tha ship 
** Merrie England ** nferred to in tha Charter pwrty No. 4/1, was 
Radj to reeeire cargo at New Yorli on 26th October, 1863 ; bwt thai 
the Agent there for the freighters reftiaed, in conae^enee of inabra^ 
tions reoetved from hb principals, to pat any cargo on board vatfl 
the ship was lined and ceiled by the Shipmaster for the 
Finda that the master refuaed to do this, Wh beeanae he 



certified that a grain cargjn would be put on board, whidi ia ths 
only cargo where lining and ceiling are reaorted to, and beesoaa tbt 
Charter party did not m any caae lay the onus of lining and ceiling 
npon the ownera, ita only condition being that the ** Me idieu t s 
ahonld find mate and the ship the wood for dnnnage : " Finda that 
the Master waa justified for tiie abore reaaona hi refhaing to Bns 
and cdl, and it waa not until the Agent for the freighters graaled 
the letter No. 4/4, and the Maater took the proteat 4/14, that the 
agreement waa made to line and ceil upon the conditiona aat forth 
in aud letter: Finds that the deUy thua occaaioned, with the fiv- 
ther time neoeaaary for lining and ceiling, extended to 27 dKf% 
whilat the lay days at New Ywk were 41 in all, the loading htniaf 
commenced on the 22nd NoTsmber and hsring finished on the 5tk 
December: Finds that it la proved. Second^ That the coat of lining 
and ceiling was £48 lOs. Ofd., and that the nett proeeeda of the 
sale in Ghiagow of the timber used for that pnipoae waa £4, leaTing 
£44 10a. Ofd. as a proper charge against the heighten : Finda that 
it is proved. Third, That the other petty chargaa at New Toilr, 
amounting m etmul o to £5 12b. 6|d., are proper chargea aemnat 
the cargo for which a lien is leaerrM by the Charter party : Findi 
that it is proved, Foyrih, That the " Merrie England ** arrived at 
Fahnonth on the 15th January, 1864, *'for orders,'* in terms ef 
the Charter party, which were ** to be given in course of post from 
London, or lay days to count:** Finda that tiie ooune of poat 
between Fahnonth and London ia three days, At no orders wers 
received for the ahip till the evening of the 27th January, so that 
nine lay days fall to be counted at Falmouth : Finds that it is 
proved, Fi/th^ That the ship arrived at Olai^w on 12th Febmnry, 
1864, and waa ready to discharge on the IStb; bnt owing to a 
diapute which then arose as to the party Bald's liability for demnr- 
nge, the diacharge was not begun till the 17th February : Pindi 
that on the 12th February the Master received from Bald £850 ts 
account of freight, without making any intimation that he had any 
claim against him for demurrage, and delivery orders were thea 
granted ; but the said Master refused to give delivery which was 
forthwith applied for, of any portion of the cargo effisiring to tfat 
freight paid, until the agreement No. 28/1 was entered into : Fiwh 
that the Maater waa not justified in this absolute refnsal, aihr 
having received unconditionally the sud £860, he having abnndanei 
of remaining cargo to meet hia daim for demurrage, and hia agents 
being apparently aware of this, wrote to Mr. Bald*s agenta on the 
16th February the letter No. 41/6, in which they for the fint time 
lay, " Our ctienta are deaireua to meet the wishes of the holders of 
the Bills of Ladmg as far aa possible, and they will not object to 
the discharge of the cargo to a reasonable extent and equivalent to 
the freight paid :** Fmds that the owners are therefore not entitled 
to count aa demurrage days the five days from the 18th to the 17th 
February inchisive, and as the discharge waa completed by the 29th, 
only twelve lay days fall to be reckoned at Glasgow : Finda that the 
total number of lay days were thus sixty^^two, which is an ezoeaa of 
27 days over the lay days stipulated for by the Charter party, and 
for which 27 daya, inatead of for 81 aa set forth in the Suirmiona^ 
demurrage is chargeable, making the groas sum of demuirage £160 
instead of £186: Finda that it is prored, Sixth, That the party 
Bald ia onerous indorsee of the Bills of Lading Nos. 7/7, 7/8, and 
7/9 granted after the cargo was shipped at New York, and under 
whidi the obligation ia to deliver for " freight and all other con* 
ditiotts as origmal Charter party : " Finda that by the aaid Charter 
party No. 4/1 the owners " reserve to themaelveB a lien upon tiis 
cargo and goods laden on board for the recovery and paymmt of aH 
frsii^ dead firn^^ demiiRags, and aU otiMr chargea whal^^ 
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Finds in poiift of law that when the conditions of the Charter partj 
are carried into the Bill of Lading by such words as are in the Bills 
of Lading held by Bald, the bdorsee is liable, bj virtne of the oon- 
trsct ezprrased in the Bills, to the shipowner for demnrrage and 
the other ehai^ges for whioh a lien is reserved against the cargo 
(see anthorities quoted in the annexed Note). Therefore finds that 
the party Bald is liable under the said acconnt No. 2 in the snai of 
£88 7s. 6d., bttng the same proportion to the reduced sum of 
£810 that £d3 15s. 8d. is to £236 2s. 6d. daimed by the party 
Smales, jr., and others : Finds, as regards the oonclosion in the 
same sction for the sum of £58 6s. 2d., as balance of freight, that 
it is not denied by the party Bald that said balance would have been 
due if the whole flour and wheat for which the said frmght is 
charged had been deliverBd in due course ; but finds that in the 
counter action at Bald's instance he concludes, Firtt^ For the sum 
of £48 15s. as the loss sustsined by him through the refusal of the 
Shipmaster to deliver, on the 12tb, 13th, and 15th days of Feb- 
ruary hut, the 1000 barrels of flour for which Mr. Bald held Bills 
of Lsding, which were the top part of the cargo and first deliver- 
able, and the freight effeiring to which wss greatly more than paid 
by the £350 paid to aoconnt by Bald on 12th February : Finds, as 
aheady stated, that the Master was not justifiable in declining to 
honour the delivery orders after taking the above payment uncondi- 
tionally, and is liable in loss accruing by said refusal ; but finds it 
not proved that the loes amounted to the said sura of £48 15s,^- 
the more especially as it does not seem established that the flour 
was deliverable sooner than the 18th Febmaiy, and the only direct 
evidence of loss is that given by Bald hunself : Finds, however, that 
it is reasonable to suppose that some loss and inconvenience did 
aoorue from the debiy which took place, and in the whole circum- 
Btances assesses the same at the sum of £20 : finds that the 
Sewmd conclusion of tbe action at Bald*s mstance is for the sum 
of £20, as loes eccanoned by the improper stowage of the wheat 
in bulk, and its consequent depreciation in value to tiiat amount : 
Finds it proved that the bulk wheat was stored in the lower part 
of the ship and the flour in barrels was stowed above it; that it is 
eostomary with all vessels from Amexican ports to have boards or 
dunnage between bulk wheat and. barrels of flour; that there was 
no such dunnage in the *' Merrie England " on the voyage in ques- 
tion, although there always had been on previous voyages with a 
similar cargo ; that the barrela had in consequence settled down in 
tho wheat ; and that a good many barrela had in this way become 
loose, and had broken up, and their conteuta had run out and mixed 
with the wheat (mo Surveyor*8 Report, No. 17); that the wheat 
was thus deteriotikd to the extent of one shilling per boll (see 
Report No. 40, and evidence of witnesses Hart and Scott) ; and 
that the loss thus sustained amounted to at least as large a sum as 
that concluded for : Therefore sustains the said conclusion : Finds 
that the Third oondnsion of said action is for tbe sum of £28 15s., 
being the price or value of 25 barrela of flour which the ship- 
ownen failed to deliver under the said Bills of Lading : Finds it 
proved that 10 of said 25 barrels were short delivered, they having 
apparently disappeared altogether, and the other 15 were tendered 
for delivery, but refused from the damaged state of their contents 
Csee Letter Na 32/8) ; Fmds that Bald is entitled to charge the 
price of the said 10 barrela, which seem to have been broken up by 
improper stowage ; but he is not entitled to charge the price of the 
said 15, which he was bound to take in the state in which they were 
tendered, seeing that it is not proved that their damaged condition 
was owing to improper stowage, there being on the contrary evi- 
dence to show that it was attributable to an influx of salt water 
through stress of weather and straining of the vessel when at sea, 
for which the owners are not responsible (see Report No. 17, and 
the Log Book No. 00) ; Therefore sustains the said conclusion only 
to the extent of £12 2s. 6d., being the vahie of said 10 barrels at 
228, 8d. per baml, at which price the others were sold: Finds 
that the Ftmrih and last conclusion of said action is for the sum of 
iC2 28., being the survey fees incurred by Bald ; but, in respect the 
said survey was necessary and customary, and instructs Uiat there 
was damage from stress of weatlier, as well as from improper stow- 
age, disallows the said daun : Finds that the sums thus found due 
to Bald, amounting together to £52 28. 6d., aa also the freight 
effeiring to the 10 barrels short delivered, being £3 158., making 
in all £55 17s. 6d., fall to be deducted from the balance of £58 
da. 2d. of freight concluded for by the party Smales, jr., and others, 
leaving £2 8s. 8d. still resting owing in name of freight, which 
•nin, added to the £83 7b. 6d. of demurrage for which Bald is 
liable, leaves hnn debtor to Smales, jr., and others, in the sum of 
Kighty-five pounds dxteen shillinge and twopence, for which sum 
deeenif in the action at thehr mstance against the said party Bald, 
and, in swpeet that his wmttr slaimt hat* hctn givoi effeot to 



against the freight, assoilzies the party Smales, jr., and others, in 
the action at Bald*s instance against them : Finds as regards the 
qaestton <af expenses that each party has been to a large extent 
successful in their respective actions ; Therefore finds them mutually 
entitled to expenses, with certification that the smaller amount will 
be deducted from the larger, and decree given for the balance 
against the party by whom it may be owing ; allows acoounts of 
said expenses to be given in, and remits the seme to the Auditor to 
tax and report. 

NoTB. — ^There is a oongeries of questions involved in this 
action The two points which the party Smales, jon. and othera 
are most interested to make out are — Ist, that they were not 
bound to line and ceil the ship at New York ; and, 2nd, that the 
conditions of the charter party giving a lien over the CMrgo for 
demnrrage and other charges attached to Bald as onerous indorsee 
of the bills of lading held by him. Upon the first point it is 
clear, exfncte^ of the charter party that no obligation is under- 
taken therein by the owners to line and ceil, so that there is no 
ground for holding them bound to do so, unless it could be shown 
that it was the known and uniform practice at the port of New 
York. Now, it is admitted in the first place that it is only in the 
case of a grain cargo being to be shipped that lining and ceiling, 
which is much more expensive than ordinary dmmage, ia ever 
resorted to, whilst by the charter party in question the freighter 
had the option to put in a miscellaneous cargo, and their agent at 
New York would not pledge himself to a grain cargo when he first 
demanded that the owners should line and ceiL In tbe next place 
it is not proved that the burden of lining and ceiling falls at New 
York upon the shipowners irrespective of any undertaking to that 
effect; on the contrary, it is expressly deponed by the witness, 
Wiliiam Cook, Yice-Gonsol for the United States at Glasgow, that 
" it is not a rule at New York that a vessel to be loaded with 
grain must be lined and ceiled," and there is no evidence which 
contradicts this testimony. The delay, therefore, which took 
place at New York in consequence of the dispute about lining and 
ceiling was a delay occasioned by the freighten making a demand 
they had no right to insist on, and the loss of time so occasioned 
falls to be imputed against their lay days. As to the liability of 
the party Bald to pay the accruing demurrage it is settled that the 
obligation to make such payment arises out of the terms of the 
contract, and, therefore, that if it be covenanted in tbe charter 
party that a specified number of davs shall be allowed for loading 
and unloading, and that there shall be a payment of a daily sum 
for detention beyond the specified time; and if words are intro- 
duced into the bill of lading, carrying this covenant into it, the 
person daiming and receiving the goods under the bill of lading is 
answerable for whatever may be due in respect of detention. ^ 
{Abbott on Shippingy 10th ed., p. 220; ahtt M'FjacMan on 
Shippmg, p. 446.) Accordingly in the case of Wagtner v. Smithy 
C. B. reports, vol. 15, p. 285, it was held good evidence that the 
endorsee of a bill of lading was liable as per contract for demurrage 
that he had taken a bill of lading which made the goods deliver- 
able on payment ** of the agreed freight and other conditions as 
per charter party." That case is on all foura with the present 
where a lien over the cargo for demurrage and all other charges ia 
expressly conditioned for in the charter party, and where that por- 
tion of the cargp comprehended in the bills of lading held by Mr. 
Bald is therein stated to be deliverable ** for freight and all oUier 
conditions as original charter party '* In the case of ChappeUf 
May 29th, 1861, Jurist, vol. 8, N.S., p. 177, Chief-Justice Erie 
said— "I quite agree with the case of SHndt (5 D. & L., p. 460), 
Waffenac (^ ^fp^i '^^ ^^^ ^^^^^ cases, a whole string of them 
whidi bear on this subject. And if a bill of lading contains a pro- 
mise by the master to deliver on performance of a conditian, the 
assignee who claims under such bill of lading the delivery of the 
goods from the master, impliedly promises he will do all things 
conditioned for if the master gives up hb lien.*' Justice WilUs 
said — ** That where it was stat^, as in Wegmer and other cases, 
that the goods were to be delivered on payment of the freight and 
other conations of the charter party, the holder of a bill of lading ^ 
which contained such statement was hound to look to the charter 
party to see what were the terms used there, so far as they 
related to something to be done in regard to the delivery of the 
goods, and then the persons reonving the goods would be bound to 
pay demurrage if the payment of demurrage were mentioned in the 
conditions in the charter party." It was contended for Mr. Bald 
that thia general doctrine did not apply where demurrage was 
cUimed aa hero for detention at the port of shipment before the 
hill of lading was signed; and he referred in support of this con* 
tention to the case of Smith v. /WeeciUn^, W.B., Ezoh., voL 4, p. 
25, hat that mm doM a«t hMr out the aignment or lead to aay 
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mch ISmitation. 'The action was, no doubt, directed against the 
holder of a bill of lading for demnrmge which had occurred at the 
port of lading, and the claim was not sustained, but simply' on the 
groond that the words in the bill of lading, *'They paying for the 
said goods as per charter party," did not carry forward into the 
bin of lading any obligation except to pay freight. Chief-Justice 
Campbell, in ^mg judgment, took care to say he entirely 
approved of the case of Wttgener, and that the notice of refusal at 
the time of reoeinng the goods would have availed nothing if the 
bin of kding had sufficiently indicated that they were deliverable 
on payment of demurrage. In Wagener^a case no enquiry was 
made whether demurrage had occurred at the port of lading or the 
port of discharge; and the Sheriff-Substitute can find no authority 
for making any distinction, the sole question being, is there a con- 
tract to pay demurrage whenever arising in the biU of lading? 
This view of the common law is materially strengthened by Uie 
terms of the statute 18th and 19th Vict., cap. Ill, the first 
section of which is in these words—-" Every consignee of goods 
named in a biU of lading, and every indorsee of a hUl of Jading^ to 
whom the property in the goods therein mentioned shall pass upon, 
or by reason of such consignment or indorsement shaU have trans- 
ferred to and vested in him all right of suit, and be svbject to the 
same UabiUtiee in respect of suoh ^9ods as if tiie contract contained 
In the bill of lading had been made with himself." It is quite true 
that under this contract the biU of lading must be looked to in the 
first instance to ascertain what contract there is, but- if the condi- 
tions of the charter party be imported into it, then these conditions 
attach to the indorsee of the bill of lading. The questions raised 
by the action at Bald's instance do not so much involve matter of 
law as of fact, and the consequences following from the facts, as 
established by the evidence, have been given effect to by the find- 
ings in the above Interlocutor. 

Both parties appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having conadered the Interlocutor appealed against and heard 
paitiea* procurators under their mutual appeals at great length 
thereon, and made avizandum, and considered the record, pro- 
ductions, and whole process in the oonjoined actions adheres to the 
Interlocutor appealed from in so far as the findings, in point of fact, 
are concerned. Adheres to it also as regards the findings in point 
of law, with this exception, that the finding in the Interiocutor, 
" that where the conditions of the charter-party are carried into 
the bUl of lading by such words as are in the biUs of landing held 
by Bald, the Indorsee, is liable by virtue of the contract expressed 
in the bills to the ship owner for demurrage, and the other chaiges 
for which a lien is reserved against the cargo'' is hereby recalled, 
and in lieu thereof it is found that where the bills of lading con- 
tain only the words that the indorsee shall be liable in freight, 
" and aU other conditions as per original charter party," the 
indorsee of the biU of lading becomes Eable in such charges only 
as are ^uedem generis with tiie freight, and does not undertake the 
responsibility for payment of the demurrage incun^ at the port of 
lading, before the bill of lading was signed. Finds in pursuance of 
this finding in point of law that the party Bald, the holder of the 
bin of lading is not liable under the assignment of^e biUs of 
laduig for aay claim for demnirage incun«d at the port of loading, 
or for the item charged for ceiling and lining the vessel at the port, 
and in respect the sheriff cannot fiind sufficient materials in process, 
to decide what were the number of days chaiged for demuirage 
at New York, before the biUs of lading were signed, the demurrage 
being clumed m the account, No. 2, in eumulo, as due both at New- 
Twk, Fahnouth, and GUsgow, althou^ the charge for oeilmg and 
lining the vessel is specificaUy stated, appoints parties' procurators 
to be heard thereon, and upon the sum to be decerned for, before 
the Sheriff, at the end of his appeal roU on Thonday first, the 
28d instant ; and with this exception, and the question of expenses, 
which is reserved for consideration, adheres to the interiocutor ap- 
ApJed against, in so far as the findings are concerned, and dis- 
misses both appeals, but supersedes decerning for any sum tiU 
parties are heard thereon, and on the question of expenses. 

Note.— This is a very nice and difficult question, rendered the 
more so by the elaborate, and able Interlocutor of the Sheriff-Sub- 
■titnte, which, on some points, is at variance with the findings con- 
tained in the preceding Interlocutor. 

The view the Sheriff takes of the case is this. The main 
questions involved in the conjoined actions is, whether t\^ party 
BaUL, who is admitted to be an onerous indorsee of the biUs of 
laduuj, is Uable by his aooeptaaoe thereof in tiiedaim for demurrage, 
and fbr odling and liniog, or in othsr words, for stowing the 
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cargo at the port of lading, he^ the kiUt of lading were efgned^ o** 
the vetael had eaiied. That these are aU ^>od ehaiges if properly 
substantiated against the Iraghters. is sufficiently evident, nifi 
that equally whether they are mentioned in the charter party o^ 
not. If the completion of the voyage is the mother of the fireighf 
the ceiling and lining the vessel to receive the cargo may be aptly 
termed its father, for without it the freight ooold not be earned at 
all In addition to this by the charter party produced in proeeas 
expressly stipulated that the owners of the vessel shall reserve to 
themselves **■ a lien upon the cargo and goods laden on board for 
the recovery and payment of all freight, dead fraght, demom^, 
and all other charges whatever." There can be no question, tbero- 
fore, about the liability of the original Frwghters, for both the 
charges of demurrage, and for ceiling and lining, which are in dis- 
pute in the present action. 

But the present case is different It lies not between the 
owners of the vessel and the original freighters, but between these 
owners and an onerous assignee to the biUs of lading. The latter 
is a third party, an onerous holder of the bills of lading of the 
cargo, and there seems to be an obvious distinction or prtndple be- 
tween th9 demands with which he can be met, when he demands 
delivery of the cargo, under the bills of lading, and those which, 
however good against the freighters, cannot properly be stated 
against (he recipient of the cargo. It is obviously the business of 
the charterers to put the cargo on board, and dear it of all the 
charges incurred up to the date of sailing of the vessel, leaving all 
other charges, indudiog freight and demurrage, at the port of 
delivery, to be settled for and paid by the holder of the hills of 
ladmg. To hold that that assignee is liable for the whole ehaiges 
for which the freighters msy have become responsible before the 
vessel sailed, is somewhat similar to what it would be, to hold that 
an onerous indorsee snd holder of a bill of exchange is liaUe for ! 

expenses incurred in constituting and getting ready the snm oon« • | 
tained in the bill. ' 

The dedded cases in England, accordingly, seem to recognise the 
distinction. In the case of Wagener v. Smith, 17th Com. Bench 
Be/^orts^ p. 285, it was hdd that the aeeeptanoe of *' goods under 
a bill of lading, containing words of reference e. g. against payment 
of the agreed freight, and other conditione at per charter far tg, to 
a charter party by which demurrage is payable, will be evidence 
from whidi a jury may imply a contract by the Colisignee to pey 
it, but not if damwrage be claimed for detention at the port ^ 
ehxpmtmi before the bill qf lading waa signed," and in the case of 
RusseU V. iVtenum, 24th June, 1864, common plei^C.'B. Reporta, 
17, p. 168, where the conditions in the bill of Isnng were, thst 
the goods were to be conveyed *' into order, or assigns paying 
freight for the said goods, and all other conditions as /tr 
charter parly,** dated so and so, the question came up for 
decision, whether these words imported an obligation on the 
assignee of the bill of lading to pay all the obligations 
contained in the charter party, and in particular, a claim 
of damage for delay, though not spedfied in the bill of 
lading. And Justice Wills, who delivered the opinion of the 
Court, used these words — ** The question is whether the exception 
contained in the bill of lading is expanded by the exception in the 
charter party. That depends upon whether the words ' and other 
conditions as per charter party' induded all the stipulations and 
conditions contained in that iostrument, or whether they are not 
limited to conditions ejtudem generis with that previously men- 
tioned — ^vix., payment of frdght conditions to be performed by the 
receiver of Uie ^M>ds. It is a mere question of language and con- 
struction, and we think it enough to say that the l^ter is the com^ 
struction toe put tipon these words.** 

In the present case the words in the bill of lading are to pay 
^^fftight and all other conditions as per original charter partg.^ 
These are the exact words which were in the bill of lading in the 
English case above quoted. And since the Court of Common Fleas 
held that these^ words imported only an obligation to pay charges 
ejusdem generis^ ea the freight, and did not let in daims for demur- 
rage, which were not expressly mentioned in the bill of Uding, the 
Sheriff cannot see how a different decision can be given in the pre- 
sent case, which seems to be identical with the Englidi one above 
quoted. 
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H.'s TausTEss v. Q&ebkwood. 

Agent and Client — ^Agent's Accounts. — Circumstances in 
which held hy the auditor of the Faculty of Procura^ 
ton of Glasgow^ and acquiesced in, that an agent vxis 
not justified in going specially to London, and charge 
for doing so disallowed, 

Tas late H., writer, was employed by the defender 
to attend to her interests under the last will and testa- 
ments of the late Captain Greenwood, of London- 
-Hessrs. Parker, Lee, & Haddock, solicitors, London^ 
being employed by H. to attend to the business there, 
which ultimately ended in the defender accepting £1000 
as a compromise of her claims. Greenwood's executors 
also paid the whole costs incurred by the defender to 
them as between agent and client, but they declined to 
pay H.'s charges, which amounted to £207 15s., except 
to the extent of £81 4s. 7d. H. having 'died, his 
trustees raised the present action, concluding for the full 
amount of his professional account, which included a 
number of trips to London, under deduction of the sum 
paid by Captain Greenwoed's executors. The defence, 
inter alia, was that the account was orercharged, and 
that H. was not justified in going to London specially 
on the business. The account having been *axed by the 
auditor of Court, who, in absence of the defender, taxed 
off the sum of £47 6s. 2d«, the parties afterwards, by 
joint minute, agreed to a re-taxation by Mr. Jameson, 
auditor of the* Faculty of Procurators, Glasgow, who 
gave in the following report; — 

In terms of remit to me of the 27th ultimo, I have met with the 
agents of the parties, and have, in their presence, carefoll/ gone 
over and au^ted the preoeding account, and bare heard them fully, 
in ezpIauatioD of the ctrcnmstauces connected with it As also, 
the objections of the defenders, and ansvrers thereto for the pursuer. 

It appears that the defender having become entitled to a con- 
siderable bequest, under the will of a Captain Greenwood, she 
employed xMr. H., in April, 1862, as her agent, to attend to her 
interest. Captain Grvenwood, it was stated, had executed several 
wilhi, which were in the hands of his executors, in London. 

The will, under which the respondent claimed, was the last wiU, 
but its validity was disputed. Whichever of the wills, however, was 
sustained, the necessary proceedings required to be taken in 
London. Mr. H., in the first instance, employed Mr. Johnston, 
a solicitor in London, but afterwards the business wss taken out 
of his hands, and put into those of Parker, Lee, and Haddock, so- 
lidtora, London, through whose agency, and that of Mr. H., the 
defender has succeeded in having the bequest in her favour sustained 
to a comuderable extent. 

Mr. H. must have taken up the case in some messnre as a specu- 
lation, for the respondent was without means to pay him for his 
risk and trouble, unless he succeeded in establishing her daim. 

In these circumstances I consider that the account should be 
liberally dealt with ; but it so happens that three-fourths of it con- 
sist of charges for Mr. H. going to London, or while there '< on 
bonnees," attending meetings and consultations with the solidtors 
he had employed— precognoscing a Mr. and Mrs. Hedway, &c. These 
attendaioes in London, during a period of little more than two 
years, over which the accounts extends, are ten in number — the 
profesrional fees being £113 8s., and the travelling and other 
ehaiges £42 19s. Total, £156 7s. 

To these charges it was objeeted that it was not necessaiy for 
Mr. H. to have gone to London at all, seeing that the case was in 
the hands of oompeteat and respectable agents therSi with whom 



he was in frequent correspondence ; next, that he was in London 
*' on other tnum/us,'* and when there, called incidentally on the 
agents, and other part:*} mentioned in the account ; and lastly, 
that during a part of the time, at least, be had sn offiee in London, 
having tried to establish himself there as a Scotch solicitor. On 
the oUier hand, it was answensd for Mr, H., that it was the ex- 
press desire of the ivspondent that Mr. H. should go to London, 
having mors confidence in him than in the London agents, and on 
every occa^n it was by her authority, and at her request he did 
so. 

Assuming the answer to be literally true, still I do not consider 
that it justified Mr. H. in incurring such heavy expenses. The 
respondent was a Highland girl, unable to write her name, and 
could, therefore, be no judge of the expediency or propriety of these 
journeys and attendences and I otmsider it to be the duty of an 
agent, in such circumstances, to exercise a reasonable discretion, and 
even although asked or urged by an ignorant client, yet that he 
should decline incurring such heavy charges unless it were really ne- 
cessary to do so. 

But it appears from the account itself, that'these attendanoM, ex- 
cept in one instance, were all " when in London on other ftunneM," 
and that with regard to two of them, 16th December, 1863, and 
11th February, 1864, Mr. H. had at the time an office in London. 
In one or two instances, particularly in the eariy stages of the 
business, I have considered it right to sustain, but with considerable 
modification, Mr. H.'s charges for attendances in London. He was 
responsible to the London agent for their accounts, and it was 
reasonable he should asoertun by pe^onal inquiries, what were liis 
client's prospects of snooeeding, and the consequent risk he was 
himself incuning. But for subsequent attendances, especially, 
when he had an office in London, I would restrict the charges to 
what a solicitor in London would have been entitled to charge for 
the same work. Mr. H. charges, on each of these occasions, from 
two to four days, but the work that was done on several of them, 
would not neoessarily have occupied more than three or four hours 
of a forenoon. 

At the auditing m absence, Mr. Young saw cause on the puraner*s 
own showing, and without all these explanations being made to 
him, to abate nearly one-fourth of the account; and while desirous of 
acting liberally towards the pursuer in the circumstances, I have 
been obliged to make a still greater modification ; and respectfully 
report that the account should, in my opinion, be restricted to 
£118 3s. 3d., including the fees of the auditor for taxing in 
absence, which should, in my opinion, be allowed, in respect of that 
expense having been occasioned through the defender's default in 
not entering appearance. 

(Signed) R. Jameson, 

Auditor of Faculty of Procuraton. 

In this report both parties acquiesced, and the defender 
was found entitled to the expenses of the action. 
Act, Archibald FBROvsoar. AH. Maclbod & Balstov. 
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Qbo. Macfablanjs, curator boms of Peter Peebles, 
V. Jahes Peebles. 

Executor — Curator Bonis — Judicial Factor — Title to 
Sue. — An executor nominate loas in extreme old age^ 
and imbecile, if not insane, and a curator bonis was 
appointed by the Court, The curator applied for and • 
obtained confirmation of his ward as executor, and an 
application to have a judicial factor appointed toas re* 
fused. Held that an applieaHon by the curator alone^ 
and not in that of his u>ard, was a good instance. 

The curator bonis presented this Petition, and craved 
deliyeiy of (1) a deposit receipt for £236; (2) another 
deposit receipt for £l 50; and (3) tlie key of a cbest con- 
taining Uie title deeds of heritable properties. Appeaxanoe 
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WM «iitend for tlie respondent, and hiB defence w«8 con- 
tained in a minute. IrUer alia^ he pleaded (I,.) the 
punuer has no title to sue; (8.) the confinnation of the 
petitionez'a ward aa executor of James Peebles was im* 
properly and illegally obtained, in respect (1.) the settle- 
ment of James Peebles having been produced by the 
i«q>ondeat^ in the proceedings for the appointment of a 
judicial factor, and bonowed up by the petitioner's agents 
for the purposes of that case, was, without notice to the 
respondent or others, improperly used to obtain the con- 
finnation of the petitionees ward; (2.) the fact of said 
ward's incompetency to manage his own aflhirs, and of 
tiie appointment of the petitioner as his curator bonU, 
was concealed from the commissary who confirmed him. 
The respondent is about to take proceedings to haye said 
confirmation recalled and set aside. 

The record having been closed, and parties' procu* 
lators heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

HsTing liisid partui' pcoeuniton on tfas sksad tword, Finds it 
samitted at debnta that tlia dapocit rampU and oCliari batongiDg 
to tbo eaUte of tha daoaaacd Jamaa PoaUaa, and condndad for, 
hsYa baan daUTend orar to the pniaaar, and that tha only point 
' ' ( for datannmation waa the qaaation of aspanaaa; and on 



this anbjact iinda that it dananda on tha anffiaoncj of tha atato- 
aanta mada and plaas oifad in dafanoa wliathar or no 



r notthadafandar 
isfiabloinazpanaaa: Fuida that tha dtliBoea aibatantiaUy noolfw 
itaalf into a ohallenga of tha pusuar'a titia to damand and neovcr 
the docnmanta and othaia aaad for, and in paitionlar tha def andar 
haa objaetod to tha oonfirmation «f tha pnnoar^a ward, Petar 
PaoUaa, on tha gronnd (1.) that tha dcooaaad Jamaa Paeblea* aet- 
tlamant had bean improperly uaad in obtaining the oonfirmation, 
bat in what reapect the defender haa not atai^; (2.) that the 
incapadtj of the pursoer'a ward had been oonoealad from the oom- 
niaaary, and that the defender waa aboat to liave the pcooeedinfcs 
set aaide ; TS.) that no evidence of the oonfinnatioa of Peter 
PeeUae had been exhibited to the defender, or intimation of the 
appointment made nntU thia notion waa bronght; and that the 
defender waa alwajra willing to give the puraner aooMS to aaid 
doeaments and ethen, and to depoait them in neutral eoatody until 
the iasoe of an application at defimder'a instance in the Court of 
Seaaion, for the appointment of a judicial faetor on the aaid de- 
oaaaed eaUte : Finda, for the rBoaoaa given in the following Note, 
that none of theae gronnda of defence ara well founded ; Tberefoie 
lepela the aame, finda the defender liable in ezpenaea, allows an 
aooount thereof to be lod^, and remita the aame to the auditor to 
tax and leport, and deoema. 

NoTB.-*The deoeoaed Jamea Pkeblea, who reaided in Linlithgow, 
by hu Battlement, dated 8d September, 1858. oonveyed his heritage 
in liferent to his brother, Peter Peeblea, then Uring in family with 
him, and after payment of certain legadea out of hia moveable 
estate, he constituted hia aaid brother reaiduaiy legatee, and nom- 
inated and appointed him aole executor and univeraal intromttter 
with hia meana and estate. Jamea Peeblea died at Unlitbgow on 
nth October, 1864. In November following, Maxy Peebles or 
Scott, a nieoe of the testator, nnd one of the benefloiarieaundsf hia 
settlement, presented an application to the Suprsme Court for the 
appointment of a curator banii to the aidd Peter Peebles, on the 
ground that he waa an inflnn old man, 87 years of age, subject to 
fita of insanity, or of mental weaknesa or confusion of mind, and 
quite incapable of taking the management of hia own af&dxs — the 
accura^ of which representations was attested by two medical 
practitioners. The Lord Ordinary, oo advising thia application, 
B&atained it, and by act and dearee bearing date Ist December, 
ISM, nominated and appomted the punuer to be curator bonis to 
the aaid Peter Peeblea, with the usual powers. Aa an act of 
ordinaiy a dmini st r ation, and as be waa entitled and bound to do, 
the pursuer presented a petition to the oommisaaiy of Unlitbgow 
to have hia said ward confirmed executor nominate to the deceued 
under said settlement, in the proceedings following on whidi the 
porsner produced the act and decree appointiog him cnrofor ftoncr, 
and he ^ye up and deponed to the inventory to be confirmed ; 
and on 13th December, 1864, said commissary ratified, approved, 
snd'Sc nfifm sd to the pnisasi^ ssid wsrd his nomiosttoii ss sxseu* 



tor. The defender, who isene of the naphewi of the ilpsaaaed 
Jamaa Peeblea, and a legatee under the aettlemanti in oonjmiclia 
with another nephew made application to the Court of fisaiiiBn en 
let December last, narrating the procedure whioh had already been 
taken to have a cHnator &oiiif appointed to tiie ezaentor, and tha 
gronnda thereof, and on the rapnoentatiett that ha had talMB no 
steps to administer the deceaaed*s estate by giving up i n venSa iy er 
othefwiaa, craved that a judicial faetor ahonld be appointed; bat 
that application the porsner opposed, and on 24th Dsesniher M^ 
lowing the Lord Ordmaiy (Bareaple) rsAiaed the defenders* cmring, 
and in that judgment the defender haa aioee acqaicsoed. Hk 
Lordahip expraased hia viewa in a Note to the judgment in tha fiol- 
lowing tfVthB, which are deoiaive of the objectiona now taken by 
the defender to the parsner*B title in thia action :— ** There ia a 
nomination of the ward, Peter Peeblea, aa e xecotor, and a boqiMBt 
of the whole rssidne to him. Special kgacica are bequeathed to 
the extent of £800, the entire moveable catate being aomewhat 
upwards of £1000. In the dreunistanoea, the waixl ia not only 
nominated executor, but haa the material and direct intersat in tae 
estate. Tk$ curator haa got kim com/trmod, amd wuut pajf tkt 
ttgadti mtd admimtter the hahmet of tkt utaU/tT hekoof qjT tko 
ward. There is no necessity to interfere with hia adminiatrmtioa 
by constituting a separate judicial management as to hia deooased 
brother's estate.** 

The Sheriff- Substitute haa no light to review the procedure of 
the oommiasary of Unlitbgow, or to judge aa to the suiBcienoy of 
the pnnuer*8 ward*8 confirmation, of which, however, the Lori 
Ordinary appears to have approved, nor to hoU the pursaer's title 
inoperative in the face of the view taken of it in bis Lordahip*a 
note. Then having the title, the pursuer, as is shewn by the 
correspondence produced, made his demand on the defendor for 
ddiveiy of the doeaments and othera in queatioo, and which be- 
longed to hia ward, aa executor, and ^ve fhe dsfendsr «f«ty 
neoeasaiy explanatinn before institttting this action. 

The defender appealed; and, after a hearing, the She- 
riff pronounced the following judgment: — 

Having heard partiea* proeorators under the delbadei'a appeal, 
upon the Interlocutor appealed against, the appeal involving only 
the question of expenaes : Repels the objection now insisted in for 
the first time to the title of the pursuer, founded on the action 
being raiaed in name of the pursuer alone, as carolor bomo for 
Peter Peeblea; in respect such an officer appointed by the Court of 
Seesion, though styled a curator aod not a tutor, in reality stands 
more in the Utter situation than the former; ib respect it is his duty 
entirely to manage the incapable party*a aifain, and to ingather 
and secure his estate, and to bold that he could not do ao by aa 
action in his own name, j«a curator, without the concurrence of hia 
insane ward, would be the same thing in principle as to hold that 
a tutor cannot take *he same steps without the concurrence of a 
child or pupil poesiblyof two years old: Repels also the second 
objection stated to the instance founded on the title as exeeator 
being made up in the name of the ward, and not in the curator'a 
own name, in re!<pect "factors, foco iutorit and curaiort btmig, 
must make up a title io the name of their ward, not their own 
(iSbott, 21st February, 1856);" and in respect the Lord Ordinary 
in the present case, when applied to->to appoint a separate officer 
to administer the estate to which the insane party had been ap- 
pointed executor— declined to make such appointment, holding that 
there was substantially but one estate, and that the curator bonia 
of the insane party waa entitled and bound to adminbter both 
estatea: Therefore adberea to the Interlocutor under review, repel- 
ling defenoee; and, in the queatbu of expenses, in respect the 
whole pleas of the defender resolved into an objection to the par- 
Buer*B title, which have now been all repelled, and were in them- 
aelvea untenable : Adherea, also, in the question of expensss and 
dismisses the appeal, and in respect it is admitted that keys and 
papers oondnded lor have all been given up: Finds it nnnecessaiy 
to pronounce any finding thereanent 

Note. — The papers and key condnded for in the action having 
been given up, the question resolves itself into one of expenses, sad 
the legal title of the pursuer to institute the action, which was 
very ably diacussed both by Mr. Madeod and Bfr. Maday. It was 
strongly contended for by the latter, on the part of the defender, 
that the objection to the puraner*a auing in his own name as cura- 
tor, without the cononrrenoe of the ward, was a well-founded ob- 
jection, in respect the Court have held in more than one case, that, 
in an action directed apaintt a curator bomig in connexion with the 
insane party's estate, it ia neoeasaiy to call the inaane party as 
weU asthsoomtor. But ths Sheriff holds that thass «uth«&M 
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do not apply to th« preient cue, beeaoM there is an obTiooB dis- 
tinction between the case of a emrator bonis insisting in an action 
as pumur (or his insane ward's behoof, And one directed agtmui 
him as cnrstor for the ward. In the latter case there is an obrions 
neoessitj for eatting the hisane ward, as a party, as well as the 
cnrstor, in an action which may end in attaching part of the ward*s 
heritable or moveable estate, becanse a decree against the corator 
dkme could not operate as a warrant agauut that estate at all, 
being directed nominaim agauut a different party. But that 
jeason does not apply to an action raised by the curator himself for 
recovery of the ward s esUte; becanse, if the action prores sncoees- 
fnl, and the curator extracts the decree in his own name, qua such, 
it will only bring the snbject eaiiied under the control of a party 
who is bound by his office to administer and secure it for his insane 
ward's behoof. See Bladkie ▼. Milne, 14th November, 1888; 
Tomff ▼. Moi9, 11th July, 1839— i>t«/b/»*« Cosei, Vol. I. 

In an action of count, reckoning, and payment, at the 
instance of the same puisuer, against the same defender, 
a similar decision was pronounced by Sheriff Smith, 
which has been adhered to on appeal 

Act, Maolbod & Ralston. AU, Galbbaith & Haolat. 



18th July, 1865. 

SHERIFF COURT, LAKARKSHIRE— QLASOOW. 

(SuBBiFT H. Glassvobd Bblu) 

Sequxstration— David Botd & Co. 

Mrs. Agnes Botd or SiLiiARS and Husraio) v. John 

Miller (Boyd & Co.'s Trustee). 

Bankrupt — Claim — Conjunct and Confident — A claim 
on a bankrupt estate^ founded on an entry in the hanJe- 
rupt^s booiSf in favour of a cor^unct and confident per- 
9cn, after a proof of the einhtmetancee under which the 
entry toae made^ dieallowed. 

Witnesses, payment of. — Ttoo profeeeional accountantt 
were employed extro^udicially to examine a bankrupfs 
hooha^ so as to qualify themselves to be witnesses in a 
proof appointed to be led: one had been engaged ten 
days and the other two days; the one charged £3 3«. 
per day^ the other £4 4s. Circumstances in which the 
auditor of the Court allowed the one £10 10«. and the 
other £6 5«./or the whole Umes employed in preparing 
for the proof and giving emdence. 

Tms was an appeal by Mis. Sillars and her husband, as 
her curator, against a judgment of the trustee on the 
sequestrated estate of David Boyd & Company, export, 
wholesale, and retail stationers in Qhu^w, rejecting 
the following daim for £868 13b. 7d.:— 

Oompesred, Mrs. Agnes Boyd or Sillsis, wife of Da?id SilkrB 
ywn merchunt ia Glssgow^ end the said Dsrid Sillsrs, for himself 
and his interest, and as administrator in law for his said wife, who, 
hdng solemnly sworn and Interrogated, depones that David Boyd, 
stationer in Glasgow, the father of the female deponent, died 
intestate, on or abent the SSth day of March, 1840, lesTing a oon- 
sidwabie estate; that his widow. Mis. Agnes Sillars or B^d, the 
fenude deponent*s OMther, was deoemed and confirmed execotrix- 
dattte gm, reliot te the defunct, and that she, having entered on 
the management, paid the said defunct's debts; that the defmict's 
estate, after paying debts, shewed a dear reversion of X8648 Ss. 7d., 
of which one-third, /Mrs reliotoe, belonged to the widow, and on»- 
fonfth of the remaining two-thirds b^onged to the female depon- 
ent; thai on the defunct's death the said executrix continued her 
husband's business, under the name and designation of David 
Boyd & Oonpaiiy, and assumed as a partner her sen, Balph Sillaoi 



Boyd, and put into the estate of the oonoem the said sum of 
£3643 88. 7d., or at least the whole free reversion of her said 
huabsnd*s estate, on wluch the sud company traded down to the 
year 1852, when they failed, and made a private settlement irith 
thur creditors; that at the time of her father's death the said 
fenule deponent was about one year old, and at the time of the 
aaid private settlement she was about 13 years old, and that she 
continued to live in family with her mother tilt 25th January, 
1858, when ahe was married to the said David SiUaxs, and at that 
time she was still a minor, being only about 19 years old; that in 
the said year 1852, her cUim against her said mother as executrix 
foresaid, and against the said company, in whose hands her funds 
had been plac^ and on which they traded, was given np by the 
said company at the sum of £614 9s. 4d., in the signed state of 
affairs hereinafter mentioned; that had the female deponent's 
acoonnt current between her and her fiither^a estate, been made 
up, with interest on her money, at the date of the said state of 
affairs, the said aum of £614 9Sk 4d. would have amounted to a 
much isrgiBr sum; nevertheless, she, with concurrence of her 
hudwnd. Is willing in the meantime to hold the sum as at that 
amount, and due to her as at that date ; that a settlement by com- 
pontien at 14s. 6d. per pound having been effected by the said 
David Boyd & Ck>mpany, and Mrs. Agnes Sillsn or Boyd, and 
Balph fiUlan Boyd, bills were granted in October, 1852, by tho 
aaid David Boyd & Company, to the said executrix, for the compo- 
sition on said sum due to the female deponent, which bills were 
never retired or the said compoeition paid, and which it was illegal 
for the said executrix to take, or for the said company to grant, 
because the female deponent was then in minority, and she is now 
entitled, within the qmdn mmiw n utile, to claim the said whole 
debt, with Interest, to the date of the present sequestration of 
David Boyd & Company; aa, also, the composition bills not having 
been paid, the full debt must be held to have revived : Deponed 
and produced, in corroboration of the facts above stated, a state- 
ment of liabilities made up by the kite A It- 



ant in GUsgow, at the request of the said David Boyd 4 Company 
and partners, and signed by them, in which the said female 
deponent Is stated as a creditor for the said sum of £614 9s. 4d. 
string; also, an abstract stete of said affahs, havmg reference to 
the statement of liabilities above-mentioned, and a printed abstract 
and letter dated 7th October, 1852, and purporting to be an offer 
of composition to the creditors on said estate of David Boyd & 
Company, and also a minute of concurrence by the creditors, 
agreeing to accept said compoeition, dated 14th October, 1852, 
which four documents are herewith produced, and docquetted, and 
signed, as relative hereto; further, depone and produce discharge 
by the female deponent's brother, John Boyd, for his share of add 
estate in favour of the said executrix, 25th March, 1844, which is 
docquetted and subscribed as relative hereto, and u here held as 
repeated brevituUt cauta: Depones that in the circumstances 
above ststed the said David Boyd & Company, export, wholesale, 
and retail sUtionetB in Glasgow, as a company, and Balph Silian 
Boyd and Mrs. Agnes Sillars or Boyd, both export, wholesale, and 
retail stationers there, the individual partners of that company, as 
such, and as individuals, are justly indebted and resthig owmg to 
the said Mrs. Agnes Boyd or iiillars, and David Sillars, her 
husband, for himself and for his interest, as her husband and ad- 
ministrator in law, the said sum of £614 9s. 4d. steriing^ conform 
to the syvecal documents above-mentioned and herewith produced; 
item the sum of £254 4s. 8d. sterling, being the Uwful interest on 
the said principal sum from 20th October, 1852, to the date of the 
present sequestration on 28th Januaiy, 1861, amounting together 
to the sum of £868 13a. 7d.: Depone that no part of a^ sum of 
£868 13s. 7d. sterling, has been paid or compensated to the 
deponents or either of them. Depone that no security is held for 
the same or any part thereof, save and exoept the deponent's right 
to claim on the cautioner for the said executrix; but she being the 
primary obligant, the deponents are not bound to put any value on 
him: And depone that there are no other ohligants bound for the 
debt than the bankrupts above designed. 

In respect— (1) The bankrupts were not at the date 
of the sequestration, and are not now, indebted to 
the claimants, either in the amount claimed or any 
part; (2) The sum claimed, if due (which is not ad- 
mitted), formed a claim upon the estate of Mrs. Agnes 
Sillars or Boyd, the bankrupt, as an individual only, 
and not on that of the company; (3) The claim made, 
if at any time due or by any party, has l^een jgjsid 
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or compenflated by the female claimant's education 
and maintenance previoua to her mazriage, and has 
thereby been extingniahed ; (4) The claims are not 
prepared, vouched, or supported, in tenns of the statute, 
and the claimants have not complied with the trustee's 
demand for additional evidence of the existence of the 
debt; (5) The grounds or documents founded on are 
vitiated and erased, have been prepared ex post facto, 
and for the puipose of supporting the present daim, and 
are not sufficient to support it ; (6) The debt ckimed, if 
at any time doe to the female claimant, has been, by the 
operation of her marriage, transferred to her husband, by 
whom the daim and oath should have been admitted, as 
in his claim and right 

Minutes and answers were ordered. The appellants 
pleaded — (1) The bankrupts having received, held, and 
traded on the funds of the female appellant, and having 
never repaid the same, she and her husband, as in her 
right, are entitled to be ranked on the bankrupts' estate 
for the amount thereof with interest (2) The evidence 
produced by the appellants being sufficient to prove 
their daim, the trustee was not entitled to reject the 
same, and they are entitled to have his decree revened, 
with expenses. 

The respondent pleaded— {1} The debt claimed not 
having been at any time due or owing, at least never 
having been due or owing to the bankrupts, David Boyd 
& Company, as sequestrated, the appeal will fdl to be 
dismissed, with costs. (2) The claim made by the female 
appellant, in respect of the share of her father^s estate 
being a daim not against the bankrupts as a company, 
but solely against the said Mrs. Boyd as executive of her 
deceased husband, cannot be sustained to any greater or 
farther extent than to be ranking on her individual 
estate. (3) The claim preferred by the appellant to her 
interest in her father^s estate having beentmore than 
exhausted by her maintenance and education is thereby 
extinguished. (4) The debt claimed having become 
vested on Mr. Sillars by his marriage with the female 
appellant, and the oath to the present claim not having 
been emitted by him as in right of the debt, the claim 
win fftU to be dismissed. (5) The claim lodged for the 
appellant not having been prepared, and as betweei 
conjunct and confident persons not being sufficiently 
vouched or supported, in tenns of the statute, and the 
appellant not having complied with the respondenf^B 
demand for additional evidence of the existence of the 
debt, the trustee's deliverance ought to be adhered to. 

Thereafter, after a hearing, the appellants were allowed 
. a proof 2>ro ut dejure of all facts and circumstances tend- 
ing to instruct that they are the bona fide creditors of the 
bankrupt firm of David Boyd & Co. for the sum stated 
in their claim and affidavit, and the respondents were 
allowed a conjunct probation. 

The proof was taken in Glasgow and in London on 
commission ; and thereafter, parties having been heard, 
the Shexift-Substitute pronounced the following judg- 
ment: — 

HsTbg Qonsidtrad the proof, prodnotioQS, and wbols pmeett, and 
thereon, Finds thai hj the Interlocator 
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and dreunstances tendmg to ioatrnct that they ara the htma fdt 
erediton of the bankrupt firm of Darid Bojd & Co. for the soa 
stated in their aiBdavit : Flnda that said appellants have fiuleJ to 
eetabliah, either bj the docoments prodooed in their aflldarit or by 
writing sabseqoenUy reeorered, or bj parole testimony, the foaa 
fiit character of their alleged claim, or that thfy are entitM to bo 
ranked as creditors of the said bankropts : ThcKfors, and uader 
refereooo to the annexed Note, adberts to the deliyeranoe appealed 
against in as far aa it disaltows said claim, and disrotsans the a^ 
peal : Finds the appellants liable in expenses ; allows an aoeonnt 
thereof to be giTon in, and remits the same to the auditor to tax 
and report, and deeeros. 

KoTK.— The partners of the firm of DaTid Bojd, and Co., al 
the dits of their seqoestration were Mrs. Oarid, the mother of tho 
female appellant, and Balph Sillars Boyd, brother of said aj^tellant 
David Boyd« who had cairied on business in his own name, died in 
1840, and the firm of David Boyd and Co., was formed eoon after- 
wards. Mrs. David Boyd, as her oontributioo of capital pot in a 
portion of the soooeosien of her lata husband, to whioh she had ad- 
ministerad as exeentrix. The appellanta maintain that afae pat in 
the whole clear reversion of the estate, amounting, according to them, 
to the sum of £3,648 8a. 7d., but this is an over statemant, for the 
entries in the books of David Boyd & Co., show that the som oon- 
tributed by Mrs. David Boyd waa only £2,069, and there is no 
evidence to oontradiot thia. In 1852, the firm got into diffiooitiea, 
and Adam Boyd, the brother-in-law of Mrs. David Boyd, and 
unde of the feinale appellant retired, leaving Mrs. Boyd and her aon 
Bal|^ the sole paitaoa. Theypnttheir affairs into the hands of the 
late A. B , accountant, and on conaideration of oertain 

states exhibited by hhn to the oreditors, they agreed to accept a 
composition of 14s. 6d. per pound, as instructad by the minnta 
No. 4/1/4 of date, 14th October, 1852. Previous to this date, no 
account had been opened in the books of the firm, appUeable to the 
interest of the finnale appellant in her father*s estate, but on the 
books being pat under B ■ 's chaige, he, with a view to the 
contemplated oompoaiUon arrangement introduced an account in her 
name, which was credited with the sum of £614 9s. 4d., aa the 
amount of her interest in the free reversion of her father^s snccesaion, 
a debit entry being at the aame time made to the same extent in the 
account of Mn. David Boyd. The female appellant was thus for 
the first time made to appear as a creditor of the firm, and the three 
promiasoiy notes produoeid with the claim were drawn out in her 
favour by her mother and brether. They remained, however, in 
the hands of Mrs. David Boyd, the female appellant being then a 
child of 1^ or 13 years of age, they were never paid, and were ap- 
parently never delivered till the present sequestration occurred ten 
yean later. It was of great importance for David Boyd ft Co. . ta 
1851 or, 52, to rear up certain fictitious claims against themselves, 
because, without them they could have had no hope of compounding 
with their erediton. In the course of the proof in this action, 
their books have been carefully examined at the respondents 
instance by two skilled accountants, and they concur in deponing 
that if the female appellant and her brother David had not been 
entered as creditors, for £600 odds, each, " the firm would have 
been solvent by £182." The real state of matters is therefore just 
thia, that to serve their own purposes, in 1852 the mother and 
brother, who then constituted the firm, aoknowledged a debt which 
did not exist, for whatever amount of executiy funds may have 
been carried into the firm by Mrs. David Boyd, the appellant*B 
chum for a share of the residue of the deceased David 
Boyd's estate was not thereby transferred to the firm, bat 
continued to be only, sgainst her mother as executrix, and 
her cautioner. The respondent has distinctly proved that 
the whole capital put into the firm by Mrs. Boyd had been 
lost prior to September, 1852, and that the three promissory notes 
"have no foundation in as fsr as the books are concerned," 
except in the over ingenious entries introduced by Mr. Ritchie. 
Upwards of twelve years more have now elapeed, a new set of 
hona fiidt erediton have ariaen ; and the question to be decided in 
this appeal is, whether the said promissory notes drawn, but un- 
delivered, in 1852 by the female appellant's mother and brother, 
and the cooking of the books at the same period, mter oomjmeio$^ 
are to entitle the appellant to a ranking now, not for the oomposi- 
tion alone of 14s. 6d., but for their whole share of the executry 
intromitted with exdusiTely by Mrs. David Boyd, and received and 
consumed by her firm without any undertaking to become respon- 
sible for the separate liabilitiea of the executrix? The answer 
must be, that an insolvent firm oould not rear nn such liability 
against itself, even with neutral, and much leas with coi\junct and 
confident persons,, and that it was at the bert a fictitious liability, 
' to anfirer a partioohv e&d twilTt or thirtooi yean ago 
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which eannot be reoeiTed now. The claim being tbns ndieidly btd* 
it ia nnneeeaaaiy to go into the plea of oompensation, in respect of 
the Bnms expended by Mrs. David Boyd in the maintenance and 
education of the female appellant; nor is it of any importance to 
point out, what otherwise would have been essential, that if a 
ranking was to have been allowed at all, it ooold only, on the ap- 
pellant s own showing, have effeired in the state of the proof to a 
Bam of £2069, instead of £3648, which woold have reduced the 
eapiUl amount of the claim from £607 to £344 15s. 

At taxing the account, the auditor (Mr. Young) made 
Hie following report: — 

In obedience to a remit by the Sheriff, the auditor has examined 
the foregoing account m presence of the agents for the parties, and 
is of opinion that the Uw expenses should be taxed at the sun of 
£27 14a. 7d. 

With regard to the accounts claimed as incurred to Mr. Ferguson 
and Mr. Brown, accountants, for examining the books of the bank- 
rupt, the auditor has some difficulty in dealing with them. The 
appellant objected to these charges tn tolo, and contended that as 
no remit was msde to these gentlemen to examine the books, and 
no report was ever lodged in process, the utmost that could be 
charged would be a reasonable fee for their attending as tcUneuet^ 
in giving evidence as to what the books showed. The auditor is of 
opinion that in this view the chai^ made by Mr. Fergnson should 
be restricted to ten goineas, and that by Mr. Brown to five guineas, 
as being fair and reasonable sums to allow them for examining the 
books and qualifying themselves to give evidence as witnesses under 
the proof. Although a long and formal report was prepared by 
Mr. Fergnson, the auditor is of opinion that no fee should be 
allowed for it : both because it was not ordered by the Courts and 
was never lodged iiu process. 

The auditor, however, considers it proper to report the matter 
specially to the Court, as the Sheriff-Substitute will be better able 
to judge of the necessity for the examination of the books, and the 
beanng which the testimony of Mr. Ferguson and Mr. Brown had 
upon the case. 

And this was subsequently approved by the Sheriff. 

Act, J. Naismith. ail M'Lbod & Balbtoit. 
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SHERIFF COURT, LAKARKSHIRE^GLASGOW. 

(Srbbifvs Sib A. Alisok, Babt,, and H. G. Bell.) 



Robert Scott v, John Mitchell. 

Guarantee — Cautionary Obligation — Stamp. — A cau- 
Uonary obligation in the following tertM^ Held by the 
Substitute, hut not hy the Sheriff, to require a stamp : — 
"^5 you have become security for £160 for J. TF., for 
the purpose of assisting him in his business, I hereby 
guarantee you against any loss by your so doifig/^ and 
that as it is pars cunae to notice deficiencies in stamps, 
an agreement by parties to pass these over is competent. 

1695, C. 5 — ^Cautionary Obligation — Statutory Limita- 
tions. — The Act 1695, c. 5, Held not to apply to mer* 
cantile guarantee* 

Guarantee — Construction. — Terms of a mercantile guar- 
antee (see supra) improbative and unstamped, which 

Held to be binding. 

The concluftions of the summons in this action were— 
to free, relieve, and harmless and scaithless keep, the 
pursuer, of and from the conclnsions of an action raised, 
and instituted, and insisted in before the Sheriff Court 
of Lanark, at the instance of George Readman, banker 
in Glasgow, alleged manager and registered ofBcer of 
and on behalf of the Clydesdale Banking Company; and 



directed against James Wood, watchmaker in Glasgow, 
and ^e pursuer; and concludes that the defender! 
therein should be decerned to pay the sum of £151 ITs. 
Id., the balance said to be due to the said banking 
company on an account of monies lodged with and 
drawn hrom the said banking company by the said Jamea 
Wood; and farther concludes that the pursuer ought to 
be decerned, conjointly and severally with the said James 
Wood, to pay to the said George Readman the foresaid 
balance, for which he is said to be liable to the said 
bank, under and in virtue of a letter of guarantee or 
obligation said to be in the following terms: — 

Gbkbmockhill, Jme f^Sd, 1858. 
George Readman, Esq., Manager, Gljdesdale Bank, Glasgow. 

Sib, — I request yon will allow Mr. James Wood, watchmaker. 
West Nile Street, Glasgow, a credit account with yonr bank to the 
extent of £150 ; and 1 bind and oblige mjself to see yon repaid 
the balance due, with interest thereon. — I am, respectfallj, 

(Signed) Bobt. Soott. 
The above sum is one hundred and fifty pounds. 

(Signed) Bobt. Soott. 

The defender, John Mitchell, having granted to the 
pursuer an obligation or guarantee to the following 
effect: — 
Robert Scott, Esq. 

Deab Sib, — ^As you have become security to dydesdale Bank 

for one hundred and fifty pounds on account of Mr James Wood, 

for the purpose of assisting him in his business, I hereby guarantee 

yon against any loss by your so doing. — ^I am, dear sir, yours truly, 

(Signed) John Mitcbbll. 

16tk Jme, 1853. Glasgow. To Bobert Scott, Esq. 

Or otherwise the defender ought to be decerned to make 
payment to the pursuer of the whole of the foresaid 
sums, principal, interest, and costs, concluded for in fore- 
said original actions against the pursuer at the instance 
of the said George Readman. 

The record was made up by condescendence and 
defences. 

The pursuer pleaded: — 

The said John Mitchell b hi the foregoing circnmstances bound 
to free, and relieve, and harmless and scaithless keep the pnrsuer 
from the conclusions of said original actions, or otherwise to make 
payment to the pursuer of the whole sums, principal, interests, and 
costs, oonduded for in foresaid original action against the pursuer 
of the present action at the instance of said George Beadman, as 
manager and registered officer of and on behalf of the said Clydes- 
dale Banking Company, in order that he (the pursuer) may pay 
the same, .and so free and relieve himself of and from the said 
action and its whole oondusions so far as concerns him. 

The defender pleaded — 

(l«) The guarantee libelled on being destitute of the statutory 
solemnities and not stamped, it cannot be lepMj enforced. (2.) 
The guarantee having reference to a specific existing debt for which 
the purroer, as was represented,'had, at its date, " become security" 
to the bank, and no such debt being then really eiisting, and no 
such security having been then granted by the pursuer, the guar- 
antee was inoperative and not bmdmg, and cannot now be enforced* 
(3.) The defender's guarantee, even although it was otherwise 
binding, must be stri&y inteipreted, and cannot be oonstmed to 
extend to transactions subsequently entered into to which it hss 
no reference. (4.) The obligation granted by the pursuer to the 
hank, being of a date subsequent to the date of the guarantee sub- 
scribed by the defender, and the pursuer's obligation bemg for • 
credit account with the bank, whioi was not contempUted by the 
defender's guarantee, the guarantee does not apply to the obligation 
of which the pursuer se^ to be relieved, and the defender is not 
liable to relieve him thereof. (5.) The pursuer's claim, if it ever 
existed, is cut off by the statute of lunitations applicable to caution* 
aiy obUgatioDS, 1695, c. 5. (6) Even ah^agh the defender 
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coM W htld Babto « eantioBer, tlie pnnwr is bowid to rivs tht 
diitmler Um bemfit of the otmpodtioo MyabU by Wood, & prin- 
fipd obBginti b«t to whieh bo alludon u nuid« in the mmtnoiiB. 

On a motion to 8Ut the process until the action at 
the instance of the Cljdesdale Bank was decided, the 
Sheriff-Substitute pronounced an Interlocutor sisting 
further procedure in this process until it was seen 
whether the bank succeeded in their claim against the 
pursuer, on the ground that this action was one of re- 
lief^ and that the pursuer was defending himself against 
the claim of the Clydesdale Bank, out of which this 
action had arisen. 

The action at the instance of the Clydesdale Bank 
having been decided, and the pursuer having paid the 
sum sued for with interest and expenses, the pursuer 
moved thai the sist granted be recalled, and the action 
proceeded with. 

Alter a hearing the motion was granted, and the sist 
recalled. 

At this stage of the procedure parties gave in a joint 
minute inter aUa agreeing to waive all objection, so far 
as they were concerned, to the want of stamp to the 
obligation founded on by the pursuer. 

On this minute parties were heard, and thereafter the 
Sheriff-Substitute pronounced the following interlocu- 
tor:— 

HsTing agnn heard partifls* proconton and resumed coDsiden- 
tion of the praceai, indodiiig the joiot minnto Mo. 15; Finds that 
if the production Mo. 2, which is the basis of the porsosi's action, 
retpuRS a stamp, under the stamp laws, it can bear no faith in 
judgment until it be stamped acoordmgly; and it is pm emim to 
refose to ^re effect to it till that be done, notwithstanding that the 
parties agree b/ said minnte to waive all objection, in as far as 
thej are ooncerned, to the want of the stamp: Therefore, before 
pronouncing farther, appoints the punner to present the said docu- 
ment vrithin ten dajs to the Commissioners of Inland Berenne, and 
to obtain their opinion whether or not the same is chaigeablc with 
any stamp dntj, in terms of the provinoos of sec 18, of the 16th 
and 17th Vict, cap. 69, seeing that if said commissioners shall be 
of opinion that it is no| chaigeable, and shall mark it acoordinglj, 
it will then be receirable in evidence. 

The pmsuer appealed, and after a hearing the Shexiff 
pronounced the following judgment: — 

Having heard parties' procnratore, under the pwsnei's appeal, 
npon the Interlocutor of 29th October last, and considered the joint 
minnto for the parties Mo. 15 of process; Finds that the document 
Mo. 2 does not require a stamp, it being of predaelj the same 
nature as the document produced, and founded on in the case of the 
ClydeadaU Bakking Campanp against SeoUj ia which the Court 
decided the document did oot require a stamp: Therefore recalls 
the Interlooutor appealed against : Repels the prdiininniy plea on 
the want of stamps, and remiU to the Sheriff-Substitnto to expose 
of the remaining pleas of parties. 

On the cause coming back to the Sheriff-Substitnto, 
and partie^ procniatoia heard, he pronounced the fol- 
lowing Interlocutor: — 

Having heard parties* procurators, and resumed oonaideratioa of 
the whole process; Finds that the Act 1696, cap. 6, which limits 
the endurance of cautionaxy obligations to the term of seven jroan, 
from the dato of the bond, does not extend to a letter of guarantee 
in a mercantile transaction — Beirs Com., vol. let, p. 858: There- 
fore repels the defence that the pnrsoer's daim under the letter Ko. 
2 is cut off hj the said statute. Finds that although said letter is 
in itself improbative, not being esecnted with the stotutoiy solem- 
nities, it is validated by the ret nUetvenius which followed upon it 
CBatttmtjfne, 21st January, 1812, and JohmUnij 28th February, 
1844): Therefore repels the defdtfce founded on the want of said 
statutory solemnities : And bdliJre further answer allows the dcfcn- 
hst a proof, pro vi dtjurt, mihid avermente oontttned in articles 
1, 2, and 3 of the statenmt of facto in the defences Mo. 7, in as 
ar as not admitted, and allows the punuer a ongonct probation : 



Oruito dflJgenos against witnesssi and haven, and i 
cause to be enrolled in the Diet BoU of the 26th instantf 

NoTB.— The parole proof now allowed wiU have no effect ia 
lessening the obligation, whatever that may be, nndcrtakea by tbe 
defender in his letter Mo. 2. Bnt it seems neoessaiy to aaoertain 
the dreamstaaoes under which the letter was granted, seeing that 
it pnrportt to be a guarantee subsidiary to what the defender 
supposed to be, a then subsistiog cantionaiy obligation nndertakas 
by the punuer. The pursuer, however, had admittedly entend 
into no soeh obligation at (he date of the defender*s letter, and ^Bd 
not de so till at least leven days afterwards; and it is material to 
ascertain whether the obligation which he then undertook, as 
quoted in article 8 of hia condescendence, is an oUigatioo of the 
same character as that against which the defender understood he 
was to guarantee him when he wrote his letter. With the view ci 
eipiseating this there seems to be ezpedieney, and no inoompetewj, 
in allowing the above proof before fhrther answer. 

The defender appealed, and on hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' proeurators, under the defender*a appeal, 
upon the Interiocutor appealed ageinlBt, and whole prooeas : IHads 
that this is an action for relief of a guarantee granted by tho por^ 
sner to the Clydesdale Bank for £150, which the defender, by the 
letter or obligation produced, became bound to relieve him of; aai 
the defence is that the document on which the pursuer foosda is I 
not one which entitles him to that relief: Finds that the origiaal 
guarantee is contained in a letter granted by the pmnnier to the | 
bank, dated 22d June, 1853, requesting the bank to give the party 
Wood a credit account to the extent of £150, and binds the sub* 
scriber to pay any balance that may arise due to the bank onder 
the guarantee to that extent : Finds that the letter of rdief granted 
by t£e defender gnarantees the pursuer of any loss arising £rom the 
guarantee by him to the bank: Finds that the defender pleada 
Uiat the original security granted to the bank was not for a csah 
account, bnt for a smgle advanee only, and applied only to the firrt 
£150 dirawn out, and that when it was repaid by subsequent pay« 
mente the guarantee granted by the defender in relief was at aa 
end: Finds that the plea is untenable, in respect the original 
guarantee to the bank is of the nature of a security for a cash 
credit, and attaches to any balance up to £150 which may arise 
at any time within the year*s prescription : Finds that the aoooont 
of Wood with the bank, following on that guarantee, extended over 
a period of nearly ten years, and the reli^ now sought is for the 
bslance arising and due to the back at the doee of that period • 
Finds that the proof allowed by the Interlocutor under review, 
though by parole, is material and competent, in respect that a 
written obligation, espedaUy a cautionary one, must be taken as it 
stands, and can neither be added to or taken from by parob 
evidence ; yet it is competent to throw light, by parole testimony, 
on what the parties designed to have done at the time by what they 
did before and after it; and in respect, although the letter oif 
guarantee limite the cbiim of the bank to £150, yet the surround- 
ing drcumstances may show whether it was meant to apply to 
one advance of £150 to Wood, or repeated advances and repay- 
ments, or the balanoe arising upon an account for an indefinite 
period up to that limit ; and there is no incompetence in proving 
this by parole, seeing it does not alter or cut down a written obli- 
gation, but only explains it: Therefore adhves to the Interloontor 
and dismisses the appeal. 

Thereafter the Sheriff-substitute pronounced the fol* 
lowing interlocutor. 

Having heard parties* proeorators, and resumed conaderation of 
the whole process, finds that the defender has not led any proof 
under the uiterlocntor of 22d January last : Therefore holds him con- 
fessed as unable to bstmct any of the avermente thereby remitted 
to probation beyond the extent to which the same are admitted or 
proved teiytto. But finds that the said proof having been allowed 
before answer, the defender's pleas upon the merite remain to be dis- 
posed of. Frnds that on the 15th June, 1858, the defender ad- 
dressed to the pursuer the letter No. 2, in which he says, *' As yoe 
have become security to Clydesdale Bank, for one hundred and fifty 
pounds, on account of Mr. James Wood, for the purpose of assisting 
him in his business, I hereby guarantee you against any loss by you 
so doing." Fmdsthat in point of fact the porsuer had not, at the 
dato of the above letter, interponed his security to the bimk for 
Wood, but had arranged, or was in the course of arranging to do so. 
Finds that on the 22nd June, 1858, being seven days after the 
date of the above letter, the pursuer addressed to George Beadman, 
manager of the dydesdak Bank, the foUowing letter :—*' Sir,.-I 
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xequest joawill allofr Mr. James Wood, w»tcb maker, West Nile* 
street, Glasgofw, a cre^t aecoant with your bank, to the extent of 
£160, and I bind and oblige myself to see you repaid the balance 
doe with tbe interest thereon.*' Finds that after receipt of this 
letter, a credit aceonnt was opened in the bank's books, in Wood*8 
name, on 28th Jane, 1853, on which account Wood continued to 
opeiate, by drawing and lodging moneys to the 1 2th June, 1861, 
being a period of eight years, and at the last mentioned date there 
was a balance due to tbe bank of £151 odds. Fbda that Wood being 
unable to pay this balance, the bank obtained decree in this conrt, 
on 80th Jane, 1863, against the pursuer, for the sum of £150, in 
virtue of his said cautionary obligation. Finds that the present 
action is an action of relief against the defender for that sum, less 
the som of £36, which the pursuer sdmitted at the debate he has 
receiyed in dindends from Wood's sequestrated estate. Finda that 
tbe circumstances of the pursuer's cautionary obligation to the bank 
being posterior in date to the defendera cautionaiy obligation to 
him, might not have excluded the claim of relief, had it been ap- 
parent not only that the one was granted with a view to the other, 
but also that the obligation granted by the pursuer to the bank, 
was no broader or wider than the prior obligation granted by the 
defender. Finds howoTer, that all the defeuder undertakes in lus 
letter of guarantee is, that he will not allow the pursuer to suffer 
loss by hU beoommg security to the buik, for £150 to be advanced 
to Wood, to assist hun in his business. Fmds that the guarantee 
which the pursuer subsequently gave to the bank, is not in^ the 
some tenns, but much broader, in respect, it commences with a 
request that the Bank will allow Wood *' a credit account to the 
extent of £150,*' and ends with an undertaking to see the bank re- 
paid, whatever balance may arise on said account. Finds that the 
bank transacted with Wood for a series of years, on the footing of 
such credit account, and Wood, more than once during that period, 
withdrew and repaid, and agun withdrew the whole sum at hb credit, 
leaving finally the above balance against him, all as instructed by 
the proof and productions m the process at the bank's instance 
against the pursuer produced herein Finds that it is not averred 
by the pursuer in the closed record, that the defender knew, or was 
made aware of tbe predae terms of the pursuer's letter to the bank, 
or of Wood's operations on the cash credit account. Finda that 
cautionary obligations are to be mterpreted strictly, and that what- 
ever liability the pursuer chose to incur to the bank, on Wood's 
account, he cannot extend the defender's liability to himself, beyond 
the terms of said defender's letter. Finds that there is nothing in 
said letter to lead to the belief that the defender contemplated a 
credit account, or undertook more than to stand between the pur- 
suer and the twnk. for a first and single advance of £150 to Wood : 
Finds that such advance having been made and repaid by Wood, 
the defender's obligation of relief was at an end, and it is an error 
to suppose that he went the length of guaranteeing from the larger 
and wider guarantee, subsequently granted by the pursuer to Uie 
bank, without the defender's knowl^e or assent : Therefore, sus- 
tains the defences, and assoilzies the defender from the conclusions 
of the action : Finds no expenses due by or to either party, in respect 
that the preliminaiy defences, in regai^ to which considerable pro- 
cedure took place, were all repelled ; and also iu respect of the 
whole circumstances of the case, and decerns. 

A proof was thereafter allowed and led, and the She- 
rifif-Substitate pronounced the following Interlocutor: — 
Having heard parties' procurators, and resumed consideration of 
the proof and whole process : Finds that the pursuer has failed to 
prove by the proof adduoed nnder the Sheriff's Interlocutor of 15th 
December last, that the defender, when he granted the letter of 
guarantee. No. 2, knew or suspected that the party James Wood 
was to be allowed to open on the pursuer's security, a running cash 
credit account, to the extent of £150, with the Clydesdale Bank, 
or that tbe defender believed or understood that he was binding 
himself in relief to the pursuer, of any loss accnung after a series 
of yean, on such account : Finds it on the oontraiy , proved that it 
was distinctly explained by Wood, both to the pursuer and defender, 
that he wanted a specific sum of £150, to enable him to increase 
his stodc in trade, that the bank would advance that sum on the 
pursuer's guarantee, and that all that was asked of the defender 
was to stand between the pursuer and any loss arising from Wood'a 
inability to repay the advance to the bank : Finds that apparently 
the pursuer hunaelf so understood the transaction, as he has deponed 
that the guarantee he first sent to the bank was ** for a specific sum 
of £150,'* and that it was ovlj after the bank objected to the foim 
of that guarantee, and sent him the blank form. No. 21, that be 
icranted the letter, Ko. 11-6, requesting the bank to allow Wcod 
*' a credit account to the extent of £150 :" Frnds that the defender 



has expressly deponed in confonnity with Wood's evidnoe^ tkat his 
distinct a^iderstandlng was, '* that the pursoer's obl^^tion was te 
cover one single transaction lor £150, for a temporary pupoee,** 
and he adds, ** Wood never hinted to me that the pursuers obliga- 
tion to the bank was for a credit account If I had known that it 
was so, I would not have granted the cautionary obligation to the 
pursuer which I did :" Finds that the terms of the defendei^s said 
letter, No. 2, clearly indicate that he understood the pursuer had 
become security to the bank for an advance of £160 to Wood,- and 
for nothing more, yet it was after reeeij^of said letter, and without 
any communication with the defender, either at the time or for yean 
afterwards, that the pursuer, at tbe suggestion of the bank, volun- 
tarily extended his security to any balance which might arise on a . 
cash credit account between the bank and Wood.* Finds that the 
original intention of parties ia still farther illustnted by tbe fiict that 
the very fint sum drawn by Wood was £148, being only £2 lest 
than the whole £150, which was subsequentiy all repaid by Wood ; 
and as soon as that was done the defender's liability of relief to the 
punuer was at an end, there being nothing in his letter to warrant 
the construction, that he was to remam liable in relief for a loss 
accruing on fresh advances repaid and renewed during an indefinite 
tract of time : Therefore, and under reference to the findings in the 
Interlocutor of 10th June last, which ura here held as repeated, 
of new sustMns the defences, and assmbdes the defender : Finds the 
pursuer liable in the expenses incurred smoe the Sheriff's Interioca- 
tor of 15th December last, but not in previqne expends, for the 
reasons stated in said Interlocutor of 10th June : Allows an account 
of said expenses to be given in, and remits the same to the auditor 
to tax and report, and deoems. 

The punuer appealed, and after a hearing the Sheriff 
pronounced the following judgment:— 

Having heard parties' procurators at great lengtii under the pur- 
suer's appeal upon the Interlocutor appealed agamst, and having 
made avizandum and considered the proof adduced, closed record, 
and again advised the whole process. Finds that the tenne of the 
obligation of relief granted by the defender to the pursuer, dated 
15th June, 165$, are — '*As you have become security to the 
Clydesdale Bank for £150 on account of Mr. James Wood, for the 
purpose of assisting him in bis business, I hereby guarantee von 
against any loss by your so doing : *' Fmds that the primary obli* 
gation granted by the pursuer to the Bank, of which the defendei'a 
guarantee was meant to be in relief, and which is dated 22nd June, 
1853, addressed to the Manager of the Bank, is in the following 
terms : — ^ Sir, — I request yon will allow Mr. James Wood, watch- 
maker. West Nile Street, Ghiegow, a credit account with your 
Bank to the extent of £150, and I bind and oblige myself to see 
you repaid the balance due, with interest thereon : " Finds that 
although the original letter of guarantee by the punuer to the Bank 
is dated seven days after the date of the letter of relief granted by 
the defender, yet the two letten evidently related to the same trans- 
action, and the reason of the defender's letter of relief being dated 
prior to the pureuer's primary guarantee to the Bank is sufficiently 
exphdned by the proof iu this process, and it arose from the eir- 
cumstance that the letter of guarantee which the puisoer proposed 
to gire to the Bank was somewhat different from the fonn in which 
the manager of the Bank wished it te be expressed, in consequence 
of which the proposed guarantee was withdrawn, and the aforesaid 
guarantee' was substituted in its stead, which distinctly bound the 
punuer for any balance that might arise on a credit account to be 
granted by the Bank to Wood to the extent of £150: Finds that 
altheugfa the primary obligation by the pursuer to the Bank was a 
distinct guarantee for a credit account to Wood to the extent of 
£150, yet the relative letter of relief granted by the defender now 
founded on by the pursuer is ambiguous ui its expression, as it 
merely says— ** As you have become security to the Clydesdale 
Bank for £150 on account of Mr, James Wood," without saying 
whether the obfigation granted by tbe pursuer to the Bank, and 
which he meant the pursuer to be relieved of, was a guarantee for 
ens sum of £150, te be advanoed at once, or for any balance aridng 
under a cash credit to be operated on by Wood to the extent S 
£150 : Finds that in these drcumstances, and from the ambiguous 
terms of the defender*s letter, it became necessary and competent to 
aQow a proof, in order to ascertain from the conduct of parties at 
ik€ time, and the surrounding circnmstsnces, whether the letter of 
relief was intended to apply to a jm^ advance to be made by the 
Bank to Wood of £150 and no other, or to any balance arising on 
a cash credit to be granted to Wood to that extent under subsequent 

S orations by him thereon : Finds that, under the proof allowed by 
3 Sheriff's Interlocutor of 15th December, 1864, the account «f 
th9 matter as given by Wood, the party for whom the gnamtet 
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WM icrantod, is as follows:—** I told btm (the pnnner) I h«d got 
£160 rrom«M finnd bj mMns of a bill, and tlut I bad appli«l to 
tbe dafander for anothar £150. Tba defMidar said to me, and I 
told tba pvawr so, tbat ba ooald not directly baeoma a gvarantaa 
to tba bank Umself for tba snm, bnt tbat if / cotdd §ti my om 
tb* to do $0, ke wtmid ffwatanim tkcU per§am, I esphiined to tba 
defsndsr tbat wbat I wantad tba £800 for was to enable me to pnt 
soma stock into my shop, and I espbuned tbis also to tba pnrsner. 
▲ftar I told tba pnrsnsr wbat tba defender bad mid, be said ba 
wimld be guarantee to tbe Bank \fkegottko defender's gmrmteo 
to him. 1 got tba gnarantae No. 2 from tba delender of tbe dato 
it bears, as far as I recollect, and I gave it eitber tbe same day, or 
within a day or two, to tbe pnrfiiar. The pursaer afterwardt gave 
me a goanntea to take to tbe bank, wbicb I did ; bnt tbe manaieer, 
Mr. Baadman. objected to ito form, and gave me a fonn in which 
be wished the gnarantae to be ezpreased. I think I retomcd the 
first gnarantea to tbe pnrsner, and I also gava btm tbe form which 
be bia prodnoed to-day, and which was wbat Mr. Beadman gare 
ma. It was nndantood both by tbe pnrraer and defender tbat I 
was not to ba eallad npon to repay tbe adTance for some time :" 
Finds tbat tbe statement is folly corroboratod by what the pnrsner 
swears ythm examined as a witness, who saya— " I hare not pre- 
served tba first gaamntee I sent to tbe bank. It waa for a tpedfic 
SUM of C150. I am not auito snre whether the Bank did retnm 
to me the fint gnarantae :" Finds tbat no donbt can remain that 
thia statement of tbe pnrsner*8 to tbe first gnarantae beingretnmed 
by the bank because it was far a specific aum of £160, and not 
for a oredit to tbat amount, is comet, seeing tbat the second 
guarantee, wUck tba bank did take, and which is produced in pro- 
cess, is not for one sum of £160, bnt " for sny balsnce that might 
arise on a credit aooonnt to that amount :^' Finds thai tbis viaw is 
farther and dedsiTely corroberated by tbe dreomstanca that' the 
first operation wbicb took place on tbe credit account by Wood, for 
wbose benefit it bad been created, was not, as erroneously found by 
tbe Sheriff-Substitute under review, tbe drawing out from the bank 
of a sum of £148, being only £2 lees than tbe whole £160, but a 
^oysMRl of £148 by Wood to the crecfiSf of tbe account, or preced- 
ing perfectly consistent witb the view of a credit account being 
intended to be opened for him witb tbe bank, bnt utterly incondstent 
witb t^e idea of a single advance in one sum of £160 being only 
nndantood by the parties to be gusnnteed: Finds, fnitber, that 
it is not alleged, and tbare is no evidence to show, tbat there was 
any otber laparato transaction between Wood and tbe bank in 
regard to £160 or any other sum to wbicb tbe foressid letter 
granted by tba pursuer and tbe defender respectively can refer, 
and that they apply only to tbe cautionary engagement for any 
balance tbat might arise on tbe credit account to Wood to the 
extent of £160: Finds, upon the whole, that under the proof 
which bas been adduced under tbe Interlocutor of 15th December 
last, the pursuer has sufficiently instructed tb^ the defender, when 
he granted to the puxiner the letter .of rebef libelled on, was aware 
that the party Wood was to get a credit from the bank to the 
amount of £150, under a guarantee by the pursuer to the bank to 
that extent, and that it was the nnderstending of all parties at the 
time t^at if the pursuer became security for Wood to the bank, the 
defender was to guarantee the pursuer against any loss he might 
sustain under his obligation to the bank, and that the defender 
understood that he was binding himself accordingly under the letter 



of relief granted by him : Finds, in point of Uw, tbat wbsn a party 
becomes security to another, against tbe consequences of a i^vann- 
tea which that otber bas granted, or it bas been agreed ba la to 
grant, tbe presumption of law ia, tbat tbe obligation of relief ii 
commcnanrato with, and of tbe same kind as tba csntaanaiy o^s^gs* 
ment undertaken or intended to be nndwtakan— -and tbat tbia pea- 
sumption is strengthened in the present case by tba writtoai 4ocn- 
mento in process which passed on tba occasion, 'the parole erideaee 
adduced as to tba surrounding drcnmstancea, and tba eoodvet ef 
tbe partiea at tbe time when the gnaiantee by tbe pursuer to tbe 
bank and tbe obligation of relief by tbe defender were gnnted : 
Therefore alters the Interlocutor appealed againat, repala tbe 
derencea, and in respect it is proved bv tba receipt and diachatj^e 
Ko. 13 of process, tbat the pursuer baa paid to tba Clydesdale 
Bank tbe sum of £169 16s. lid., being tba amount cf tJia d»bt» 
interest, and expenaes found due in the process st the bank's 
instance against him ; after deducting the dividends received Iran 
Wood*s estote, decerns in favour of the pursuer against tbe defendo' 
for tbe said sum of £169 16s. 1 id., with the interrst tbereoa from 
tbe 22d July, 1863, being tbe date of payment, till paid, bat in 
regard to tbe account No. 14 of £15 19s. Id., claimed by the 
pursuer as tbe expenses incurred by him to bis own agent in Che 
action at tbs bank^s instance against him : Finds tbat tbe anma is 
yJUra petita of the conchiaion of tba summons in the present aetien, 
and therefore cannot be anstained as a claim against tbe defender: 
Fmds the pnrmer entitled to expenses, of which allows an t 
to be given in, snd Semite to the auditor to tax tbe i 
report, and decerns. 
Aei. H. STSTBSsoir. AU. A. Gb 



17th July, 1866. 

SHEBIFF COURT, LAKARESHIBE- GLASGOW. 

(Ms. SRSBirF STBAmsBir.) 



CyXEiL, MK30WAK & Co. V, Pattison astd Others. 

Aliment, lepayment ol — In an action by an tncarcera- 
ting creditor for repayment of aliment paid during the 
incarceration of a debtor: Held that the aUment m> 
paid wa$ not recoverable. 

The pursuer had incarcerated two of the defenders, who 
were afterwards liberated. After a time the pursuers 
raised an action in the Small Debt Court and, inter alia^ 
asked decreet for the sums thej had expended in ali- 
menting two of the defenders who had been incarcerated. 
After hearing parties' procurators the Sheriff held that 
the incarcerating creditors could not recover the sunis so 
expended from the creditors, and action quoad hoe 
dismissed. 
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7th July, 18C5. 

OTEBIFF COURT, LANARKSHIRE— GLASGOW. 

(Shsbivvb Sib A. Alison and A. Smith.} 

Messrs. J. & J. Boyd, Writers, Glasgow, v, Charles 
Habyie, Gftidener at Inverbank, in the parish of 
Erskiiie. 

Institute and Substitute of Entail— Recording Deed. — 
An entailer died before recording Ma deed. The agents 
for one of the eubstitutes having been put in possession 
of the deed of entail^ on the employment of their cUent 
proceeded to record it in the register of tailzies^ in terms 
of a clause in the deed. This having been done, the 
substitutes' agents raised an action for payment of ^eir 
account against the institute, Held that the insHlute 
toas liable; and decree pronouncedy xoitk expenses. 

This was an action for payment of two professional ac- 
counts, due by the defender, who was designed in the 
summons as institute of entail in possession of the en- 
tailed lands of Little Greenlaw, in the parish of Meams. 
The summons narrated that the accounts were incurred 
for behoof and on account of the defender, in his char- 
acter of institute of entail, in possession of Little Ghreen- 
law, which he held under the deed of settlement of the 
late George Harvie, of Little Greenlaw, dated nineteenth 
June, eighteen hundred and sixty one, and with codicil 
annexed, recorded in the Books of Council and Session, 
seventeenth October, eighteen hundred and sixty-two ; 
by which deed of settlement the said George HarviiB, 
isUer alia, in the second place, gave granted, and disponed 
from him, his heirs and successors, afler his decease, to 
and in favour of Mrs. Margaret Young or Harvie, his 
wife, in liferent, for her liferent use only, and after her 
decease, which has now occurred, to and in favour of 
his, the testator's, nephew, the said Charles Harvie, the 
defender, and the heirs male procreated, of his body, 
whom failing, to the testator^ nephew, Andrew Harvie 
junior, residing at Cairn, in the parish of Meams, and 
his heirs and assignees whomsoever, in fee, all and haill 
the testator's just and equal half of the lands of Little 
Greenlaw, in the parish of Meams, therein fully described ; 
and in which deed of settlement, the testator, with regard 
to the lands therein above disponed in the second place 
being the lands of Little Greenlaw above mentioned' 
oonsented to the registration of said deed of settlement 
in the register of tailzies, and which accounts are com- 
posed of the expense of an extract of said deed of settle- 
ment, of getting the same duly recorded in the register 
of tailzies, on a petition for that end presented to the Su- 
preme Court, at the instance of the said Andrew Harvie, 
junior, as substitute of entail^ and of the preparation 
of the inventory of titles of said lands of Little Green- 
law; which inventory was sent to the defender's agents, 
and the titles offered to be delivered up c<»ifonn thereto, 
and for payment of all which expenses the defender is 
liable, in respect the same were incurred in pursuance 
of the testator's deed of settlement, under which alone 
the defender has taken or could take possession of the 
eaid lands ; that there is no other fund from which pay- 
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ment of the same can be effected, and the incurring of 
said expense is a burden naturally and legally inherent 
to the right which the defender has taken up ; and that 
tiie incurring of said accounts was tacitly authorised by 
the defender, in respect that the pursuers, by letter to 
the defender's agents, Messrs. Petrie, Cdlledge, & Guy, 
writers, Glasgow, dated 3rd October last, intimated that 
they were in course of recording the deed of settlement, 
in. the register of tailzies, and the defender or his agents 
made no objections thereto. 

The defender's procurator stated that the defence was 
— (I) A denial that the deed of settlement of the late 
George Harvie, of Little Greenlaw, dated 19th June, 1861, 
is a deed of strict entail, the defender being in possession 
of the lands of Little Greenlaw as absolute unfettered 
proprietor, under a simple destination. (2) A denial 
that the accounts sued for "were incurred fbr behoof and 
(in account of the defender,-'' any employment by the 
defenders to record the deed in question, or in any way 
act as his agents in the matter, is specially denied- (3) 
Not known, but admitted that the said deed of settle- 
ment was recorded in the register of tailzies, on a petition 
for that end, presented to the Supreme Court, at the in- 
stance of Andrew Harvie, junior, residing at Cairn, in 
the parish of Meams ; the said Andrew Harvie, therefore, 
incurred the account, and he is the party against whom 
this action should have been brought if he refused pay- 
ment, and he has ample funds to pay, as he gets a legacy 
of £50, and a valuable property in Meams, under the 
said deed of settlement (4) A denial that the burden 
of the accounts sued for " is a burden naturally and 
legally inherent to the right which the defender has taken 
up, and that the incurring of said accounts was tacitly 
authorised by the defender.-'' on the contrary, the de- 
fender caused his agents to write to the pursuers, who 
had acted as the agents for the executors of the said 
Geoige Harvie, and also for his widow, the liferentrix, 
Mrs. Margaret Young or Harvie, then dead, in the fol- 
lowing terms :— "Glasgow, SrdOctober, 1864.--Dear Sirs, 
— Mr. Charles Harvie, gardener, Langbank,has instracted 
us to attend to his interest iii the succession to his uncle's 
lands of Little Greenlaw, and we enclose his authority to 
hand us the titles. We will therefore thank you to look 
them out, and let us know when you are ready to deliver 
them, and we will send for them. — ^Yours truly, (signed) 
Petrie, Colledge, & Guy." To which the following an- 
swer was retumed:— "Glasgow, 3rd' October, 1864. — 
Dear Sirs,— -Little Greenlaw— We are favoured with 
yours. You are no doubt aware that Mr. Charles Har- 
vie is only institute of entail in the lands of Little 
Greenlaw. We are in course of recording the deed of 
settlement in the register of tailries in the interest of the 
substitutes of entail, after which we shall be most happy 
to hand you the titles.— Yours truly, (signed) J. & J, 
Boyd." (5) Generally the averaients in the summons, 
so fer as inconsistent with the defence, are denied. 

•The record was then closed ; and after parties' procu- 
rators had been heard, the Sheriff-Substitute pronounced 
the following Interlocutor : — 
Earing heard parties' procurators on the closed record and whole 
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process, Finds Chat the late George Hirrie, of Little Greenlaw, bj 
hiB deed of setUement, dated 19th Jan^ 1861, mUr alioy gnnUd 
and disponed from him, his hein, and snocessors, after his decease, 
te and in favour of Mrs. Margaret Yonng or Uarvie, his wife, in 
liferent, for her liferent nae onlj, and after her decease, to and in 
favour of his, the testator's, nephew, Charles Harvie, the defender, 
and the heirs male procreaied of his bodjr, whom failing, to the 
testator's nephew, Andrew Harvie, junior, residing at Cairn, in the 
parish of Meams, and his heirs and assignees whomsoever, in fee, all 
and whole the testator's just and equal half of the lands of Little 
Greenlaw, in the parish of Means, described in said deed of settle* 
ment ; a copj of which is produced in process : Fmds that the said 
deed of settlement contains, quoad the land disponed and oonvejed 
aforesaid, an express clause, authorising its registration in the 
register of tailzies : Finds that both the testator, George Harvie, and 
hia wife, the said Mrs. Margaret Young or Harvie, are now dead ; 
and the said Charles Harvie, the defender, is in possession of the 
lands of little Greenlaw, disponed and conveyed as aforesaid: Finds 
that the said Andrew Harvie, junior, employed the pursuers to re- 
gister said deed of settlement in the register of tailzies, and they 
accordingly procured it to be so registered ; and the accounts sued 
for in this action are the accounts incurred to the pursuers, and to 
John Ross, junior, solicitor before the Supreme Courts, Edinburgh, 
for roistering said deed : In point of lajr, Finds that by statute 21 
and 22 Vict, cap. 76, sect. 18, it it enacted, ** Where a deed of 
entail contains an express clause, authorising registration of the deed 
in the register of tailzies, it shall not be necessary to insert clanses 
of prohibition against alienation, contracting debt, and altering the 
order of succession ; but such clause of registration shall have, in 
every renpect, the same operation and e£^ as if snch clanses of 
prohibition had been inserted according to the present law andprac> 
tice, and duly fenced with irritant and resolutive clanses.'* And 
therefore, that the effect of registering the said deed in the register 
of tailzies, was to make the defender institute heir of entail, fettered 
with prohibitions against alienations, contracting debts, or altering 
the order of succession, solely in favour of the said Andiew Harvie, 
junior, who by said registration became institute heir of entail; 
Finds that the said registration neither having been made on the 
employment, nor for the benefit of the defender, he is not liable to 
pay the pursuer therefor. Therefore, sustains the defences, assoil- 
zies the defender : Finds the pursuer liable in expenses, of which 
appoints an account to be given in, and remits the same to the 
auditor to tax and report, and decema. 

The pursuers appealed ; and, after a hearing, the 
Sheriff pronounced the following judgment : — 

Having heard parties* procurators under the pursuer's appeal, 
upon the Interlocutor appealed against, and made avizandum, and 
considered the record and whole process : Finds that the present 
action is for payment of accounts incurred by the pursuers as law 
agents, in getting recorded in the register of tailzies, a deed of set- 
tlement, executed by the late George Harvie, and is directed against 
the defender, the institute heir of entail, in possession of the lands : 
Finds that the recording of the deed was authorised by the 
granter, in the register of tailzies, and that, after his death, the 
petition to have the deed recorded in the register of tailzies was pre- 
sented to the Supreme Court, in the name of Andrew Harvie, 
jumor, the substitute heir of entail, after the defender, but without 
express orders or instructions from him : Finds that the pursuers 
intimate! to the defender's agent, by letter, that they were in course 
of recording the deed of settlement in the register of tailzies, upon 
a petition at Andrew Harvie's instance : Finds that although the 
recording the deed in the register of tailzies was not authorised or 
directed by the defender, yet he was clearly benefited by the re- 
cordmg of it, seeing ho is in possession of the lands, as institute 
heir ef entail, under the deed : And in respect the recording of the 
deed was done in pursuance of the testator's deed of settlement, 
under which the defender possesses the lands, and the expense of re- 
cording is a burden attaching to the defender's right as institute 
heir of entail. Finds that the defender is liable fbr the accounts 
sned for; and in respect no objection is stated to the amount of the 
accounts libelled on, alters the Interlocutor eomphdned of; repels 
the defences, and decerns in terms of the conolusions of the libel : 
Finds expenses due to the pursuers, allows an account thereof to be 
.given in, and remits to the auditojr to tax and report, and decerns. 
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2iiD August, 1865. 

SHERIFF COURT, CLACKMANNANSHIRE— ALLOA. 

(SuuuFFs Tait A2n> Clask.) 



Alexander Macdonald, Secretaiy to the Minen of 
Scotland, and residing at Hol^town in the County 
of Lanark, v. James Smowdownb, Coalmaster, Tilh- 
coultiy. 

Inspection of Mines Act, 18C0 — Sommary Frocednre 
Act — Common Inibrmer — Title to Soe^PenaltiM.— 
The secretary to the miners of Scotland pretentwd a 
complaint under the Summary Procedure Ad, conclud- 
ing for a penalty of £20, for a breach of the Mima 
Inspection Act, i860. Held by the Sherif-SubHikaey 
(1) that the complainer had no title to sue, and (2) thai 
lie had set forth no interest to insist. 

This was a summaiy complaint fof an allied contia- 
vention of the Act 23 & 24 Vict., c. 51, and was brou^t 
under the Summary Procedure Act of 1864. The com- 
plaint set forth that the coal in the coal mine or collieiy 
known as the Woodlands New Pit, situated in the paiiflb 
of Tillicoultry, of which the respondent was owner within 
the meaning of the Act, had been on certain dates specified, 
or one or more of them, in the course of being wrought 
out by the respondent, and a number of his workmen hftd 
been employed therein; that black damp, or caibooic 
acid gas, having accumulated in the mine, the respondoit 
had neglected to produce an adequate amount of ventila- 
tion therein to dilute and render harmless the said gta, 
and the working places of the pit levels and workings 
of the mine, and the travelling places to and from the 
workings, had not been, imder ordinary circumstances, 
in a fit state for working and passing therein, and the 
respondent had thereby become liable in a penalty not 
exceeding £20. 

The respondent was cited to appear and answer to the 
complaint. Both parties appeared by counsel; and from 
the novelty and importance of the questions raised, we 
give the arguments on both sides. 

Mr. J. Guthrie Smith stated, on behalf of tlie re- 
roondent, that the complaint had been raised under tiM 
Summary Procedure Act. He had two objections to tie 
competency of the complaint It could not be enta^ 
tained, first, because the complainer was not entitled ta 
sue ; and second because he had no interest to insist i| 
the complaint. His lordship would observe that tbl 
complaint bore to be at the instance of Alex. M'Donal^ 
secretary to the miners of Scotland. What the natnn 
of this gentleman's office was the^ did not know. It wai 
not a partnership, nor an association; and what tlie termi 
of admission to the ranks, or for what purpose it was in 
existence, they were entirely in the dark, and therefore^ 
80 far &s the designation affected the present action, tfaf 
words might be deleted. It amounted to this, that 
certain member of the community not in connectian 
with the colliery, and who had no connection with the 
coimty, had taken it upon himself to come before hit 
lordship and say that the law was not being carried out 
If Mr. McDonald was entitled to come in this way, eveiy« 
body, from John o* Groat's to Land's End, was entitled 
to come forward at any time and present a complaint.. 
The Act of Parliament 1860 bore to be for the regulatioa 
and inspection of mines. Its provisions were or a two* 
fold kind. In the first place, it contained sundry piovir 
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Mons as to the persons to be employed in the mines; 
secondly, it contamed sundry provisions for the safety of 
the miners. It provided nnder the first head that no 
child under 10 years of age could be employed in the 
mines, and under the second head there were cevtain 
duties devolving on the owner of the mine. The law on 
the subject was divisible into two parts, the first was for 
the protection of the workman against the owner, and 
the second for the protection of the owner against tlie 
workman. If anv person employed in the mine violated 
anv of the special rules laid down, he was liable to im- 
prisonment. Now, the question was one of a very com- 
prehensive and important description, and it came to 
this, that if this person of the name of McDonald, who 
lived in Lanarkshire, came and prosecuted the owner, he 
was equally entitled to come and prosecute the work- 
men, whether the p3.rty interested chose to take part in 
the matter or not. The only provision in regard to the 
recovery of penalties was the (me contained in the 25th 
section, which, set f^th that aU penalties were to be 
recovered in a summary manner bdbre twa Justices of 
the Peace or the Sheri^ in the manner prescribed by the 
law prior to the pissing of this Act of Parliament; in 
other words,, the Legismture would seem to- have said 
that, inasmuch as the enforcement of the statutory and 
common law of Scotland in relation to offences is already 
entrusted to a public officer especially authorised for the 

Jurpose, we don't think it necessary to make any change, 
f any doubt were entertained upon this construction, it 
was r^noved by the words which followed, showing the 
manner in which the fines were to be disposed of after 
they were imposed. These were not to come inta the 
pocket of any private member of the communitri they 
were to go to the Queen, subject to the disposal of the 
Secretary of State; and failing his interference in the 
matter, they were to be put into the Consolidated Fund 
for the puiposes of the country. He then pointed out 
that, considering the terms in which the decree of the 
Court would require to be expressed in the event of a 
eontravention of this statute being proved, it would de- 
volve upon his lordship to adjudge to whom the money 
was to be paid. The payee — ^the person entitled to grant 
A receipt to the respondent for the penalty — ^must be 
named m the decree, other\id8C it would be void. His 
lordship could not decree the penalty to be paid to the 
Clerk of Court in behalf of her Majesty. The decree 
would be, "Pay to the complainer.^' The consequence 
being, that they would have this individual of the 
name of McDonald, who lived in the county of Lanark, 
constituting himself redpient of moneys levi^ for 
behoof of the Queen. Thus the maxim of constitu- 
tional law which lay at the root and foimdation of all 
civil law, that no person was entitled to represent the 
Queen unless he was empowered or commissioned by her 
Majesty so to act, would be set at nought. No person 
was entitled to come into Court in another character but 
his own; and if he assumed to represent the Queen, he 
must have a commission to that effect. He then went 
on to argue that to entitle any informer to prosecute for 
penalties, the statute itself must give him the right so to 
da The following authcaities were cited by Mr. Smitti 
in support of the argument thus submitted by him : — 
Lindsay v. Smith (under the Pawnbrokers Act), 9th 
March, 1859, 31 Jur,, p. 349; Mitchell v. MorrisonCcaideT 
the Roads Act), 26th June, 1839, 11 Jur, 564; Herbert 
V. Roxburgh (under the Salmon Fishing Act), 28 t/wr., 
130, 26th Dec, 1855 ; and MKelvie v. Barr (under the 
Merchant Shipping Act), 33 Ji/r., p. 48, 3rd Dec, 1860. 
On the authority of these cases, Mr. Smith contended 
that only a public prosecutor or an interested pari^ could 
prosecute for penalties, neither of which Mr. M'Donald 
could claim to be. In the case cited; Herbert v. Box- 
hurgh, in which the Duke of Roxburgh was prosecutor, 
and was himself an interested party, but in consequence 
•f the &ot not being stated in the complaint, the action 



was dismissed. For three good and sufficient reasons, 
therefore, it must be held that the prosecutor in the 
present action was not entitled to sue. First, he re* 
quired the authority of Parliament, and there was no . 
such authority in the statute; secondly, because*, the • 
penalty was not to come to any private individual, but 
to the Queen, and no person was entitled to constitute - 
himself trustee for the Queen ; and thirdly, because the 
Procurator-Fiscal had already been empowered by the 
Summaiy Procedure Act of 1864 to put the statute in 
force. 

Mr. Stbachan contended; on behalf of the corn- 
plainer, that his title was in every respect complete, and. 
that the objections stated on the other side were quite 
unfounded. He submitted that the point to be deter- 
mined was a comparatively simpk one, and not of so 
abstruse or complicated a nature as it had been repre- 
sented on the other side. It was provided by the lOth 
section of the Mines Inspection Act, under which the 
complaint had been brought, that an adequate amount 
of ventilation should be constantly kept up, so as to 
dilute and render harmless all noxious gases. The 22nd 
section of the Act provided that an owner of a pit 
failing to observe the regulation should be liable in a 
penidty of £20, which penalty, according to the 25th 
section of the Act, might be recovered before two- 
Justices of the Peace or the Sheriff of the County where - 
the offence was committed, in the manner prescribed by 
the law in that behalf, and it was then enacted by the 
same section that the penalty, when recovered, should 
be paid into her Majesty's exchequer, or go to form part 
of the Consolidated Fond of the United Kingdom. The 
Mines Inspection Act was passed for the special pur- 
pose of amending and extending the provisions of the 
statute 5 and 6 Victoria, cap. 99, and it is enacted 
(section 5 of the Mines Inspection Act) that part 
atleast of the provisions of that statute were to be 
read and construed with the statute 5 and 6 Victoria 
cap. 99, as one Act. Although, therefore, there was no 
special provision in the Mines Inspection Act as to the 
person by whom the prosecution for penalties was to be 
raised, or by whom the penalty was to be recovered,, 
still it was clear that the provision that the penalties 
were to be recovered in the manner prescribed by the law 
in that behalf referred to the provisions in the statute 5- 
and 6 Vict, cap. 99 (both statutes being appointed to 
be read as one Act), where any informer is authorised to- 
sue for and recover the penalties imposed under that 
statute. The Mines Inspection Act was a public statute 
in which the whole- country were held to be interested^ 
and the Legislature clearly intended that it should be* 
left open to any person to prosecute who might choose^ 
to do so. The cases referred to on the othw side did 
not apply to the circumstances of the present complaint 
or the statute under which it was brought In all these 
cases either some particular persons were authorised to 
prosecute, or what was the same thing, the penalties 
were appointed to be paid to them ; and that being the 
case, it necessarilv followed that no other person had 
any right to interfere. It had already been decided in 
England that a government inspector could prosecute, 
or rather he had frequently done so without any ono 
having tiiought of questioning his title ; and if he could 
prosecute, why could not the complainer in this case? 
Most certainly the government inspector had no special 
authority to< prosecute under the statute. ^ He had no 
common law title to protect the public interest, and 
could therefore only sue as a private member of the 
country. He could understand the argument on the 
other side if the law was, that the duty devolved on the 
Procurator-Fiscal to prosecute under all statutes where 
penalties were imposed, and no person specially em- 
powered to prosecute. But where was die authority 
for any such proposition ? Such prosecutions did not 
iiall within his powers or duties at common law, and 
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more especially was that not the case here, as it had 
already been decided by the Supreme Court that a pro- 
secution under this statute was a civil and not a crimi- 
nal proceeding . (M'Donald v. Young^ 34 J'umf, 156, 20th 
January, 1862.) In all matters of a criminal nature, 
the public prosecutor is bound to interfere, and no pri- 
vate individual can do so without his consent ; but in 
questions involving merely civil interests there is no 
such restriction, and the public prosecutor is under no 
obligation, in virtue of his office, to interfere in the 
matter. Only recently it was enacted by the Summary 
Procedure Act, sec. 4, that all penalties for the recovery of 
which no special provision has been made by Act of 
Parliament, may be sued for by the Procurator-Fiscal. 
But this merely authorises him to prosecute if he 
chooses. He is laid under no obligation to do so, and 
if he declines to interfere, is it then to be held that the 
provisions of the statute cannot be enforced ? Besides, 
there is clearly nothing here to cut off any right to pro- 
secute for these penalties which existed prior to the 
passing of the Summary Procedure Act, and that the 
duty of prosecuting in such cases did not then devolve! 
on the Fiscal is perfectly clear, otherwise the provision 
in the Summary Procedure Act is worse than useless, as 
it now renders optional what before was obligatory. 
But it is contended for the respondent that as the Pro- 
curator-Fiscal has been empowered to put the statute in 
force, no other person has any right to interfere. Tliis 
he considered rather a curious objection coming from 
the respondent in this case. Ho wondered what 
would satisfy these coal-masters. In the case McDonald 
v. Young ^ they objected that the Fiscal, by whom the 
complaint was brought, had no title as Fiscal to 
interfere,, and now they turn round and maintain 
that no person but the Fiscal has any right to do 
so. But the objection is itself totally unfounded. The 
power given to the Fiscal to prosecute in such cases 
is a good answer to an objection of want of title on 
his part, but that is the utmost extent to which it can 
be carried. That the giving an optional right to a 

Particular person to sue prevented all other persons 
•om prosecuting is a proposition, he contended, for 
wliich there is no autnonty whatever, and he con- 
sidered he had already shown that was neither the in- 
tention nor the eflFect of the enactment in the Summary 
Procedure Act. Equally unfoimded, he considered, was 
the remaining CTOimd on which it was contended that the 
complainer haa no title to sue here — that as the penalty 
was not to come to any private individual, but to the 
Queen, no person was entitled to represent the Queen, 
unless he was commissioned by her Majesty to do so. His 
lordship would notice that the Act merely provided that 
the penalty should be imposed, but it did not say a word 
about the person by whom it was to be recovered. It left 
that so far open, and merely provided that the person by 
wh6m the penalty had been recovered should pay it over 
to the Exchequer. The xiltimate disposal of the penalty 
had therefore absolutely nothing to do with the title to 
sue. It was a matter with which neither Mr. Snow- 
downe nor the Court had the slightest concern. The 
only question that arose in the case, in so far as con- 
cerned Mr. Snowdo^\Tie, was, had he committed a viola- 
tion of the statute ? and if he had done so he had incurred 
and must pay the penalty. The duty of the Court 
on the other hand was simply to decide whetiier the 
statute had been violated, and, if so, to find the penalty 
due. The Court was bound to follow the form of judg- 
ment annexed to the Summary Procedure Act, and if 
his lordship would look at the form, he would see that 
there is not one Avord stated there as to the person to 
whom the penalty is to be paid. This was a complete 
answer to all that was stated on the other side as to the 
"payee," and "pay to the complainer," and so forth. 
Such words could not have been put into the judgment, 
and the Court, therefore, could not listen to such an 



argument from Mr. Snowdowne. Whether the corn- 
plainer paid the penalty when recovered into the £x« 
chequer is a matter solely between him and the Crovn, 
and with which no other person had any right to inte^ 
fere. The Crown representation is, in short, the result 
and not the foundation of the title to sue. But this poin^ 
about which so much had been said on the other ode. 
was quite inconsistent with the other grounds nuiintained 
by the respondent. It was admitted (somewhat incon* 
sistently, however, with the aigument about the Fiscal) I 
that a person could sue under t^is statute if he had a 
personal interest in the matter, or was aggrieved by the 
alleged violation of the statute. It oould not be con« 
tended, he supposed, that a miner who wrought in tl» 
pit in question at the time this oiience was committed 
was not in that position, and that he would be entitled 
to prosecute for the penalties. But if he was so entitled, 
what then became of the aigument about the representa- 
tion of the Queen? Who constituted this poor maii 
trustee for her Majesty] or would he require before pre- 
senting his complaint to comply with the maxim of con- 
stitutional law, as interpreted by the respondent, to apply 
for a special commission to act in that capacity ? This 
objection, it is apparently admitted, woidd not apply to 
a miner in the pit, and it could therefore have no beaiing 
on the complainer. What then was the use of all that 
had been said, and said so often, about this person of the 
name of McDonald, as the other party chose to designate 
the complainer 7 Such language could have no other intent 
tion but to prejudice the mind of the ShCTiflEl If a miner 
in the pit in question was entitled to sue, liien be con? 
tended that the complainer, as the representative of the 
miners of Scotland, mcludmg, of course, those in con* 
nection with this pit, was equally entitlea to do ao. His 
duty as their secretary was to represent their interests — 
to vindicate their rights — ^and to further and promote all 
measures for their improvement ; and he would like to 
know what more closely affected their interests — ^involv« 
ing as it did their health and lives — than the proper 
ventilation of the pits in which they wrougkt? He 
therefore submitted, on the whole, that the complainer 
had a perfect right and int'Crest to prosecute the com'^ 
plaint, and that the aUegations stated by tlie respondent 
ought to be repelled. 

The Sheriff-Substitute observed that he arrived 
at the conclusion that the two objections stated on be- 
half of the respondent were well founded. His cminion 
was that no person, unless he represented the Orovn, 
who alone had an interest in the penalty, had a title to 
insist in the complaint. A miner who wrought in the 
pit had no doubt, to a certain extent, an interest in the 
proceedings, in so far as these might affect the state of 
ventilation in the pit ; but as the miner who had this 
limited interest had no interest whatever under the 
statute in the penalty, and therefore could not act 
in relation thereto on behalf of the Crown, he felt 
that he must, on tills account, give effect to the 
respondent's objection. Notwithstandiag what had 
been stated, and so ably stated, by the counsel of the 
complainer, he considei'ed it to be his duty to see 
that any penalty which might be imposed, if a oonviG- 
tion followed, was paid over to the Crown ; and as he 
had no power to constitute the complainer trustee for the 
public interest, he must for this additional reason sustain 
the objections stated. 

A judgment was then pronounced sustaining the ob- 
jection that Mr. M'Donald had no title to sue, and bad 
set forth no interest to insist in the complaint, and there- 
fore dismissing the same, and finding him liable u^ 
£2 lis. 6d. of modified expenses. 

Mr. M'Donald intimatea an appeal against this judg- 
ment to the Sheriff. 

At the hearing of the appeal, parties with their coun- 
sel and agents appeared. 

Mr. GuTQBiE Smith said he attended on behalf of 
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thd respondent to object to the competency of the appeal; 
and he thought it right to mention at the outset that it 
had been arranged between himself and his learned 
friends on the other side that the two points of the 
competency of the appeal and the competency of the 
complaint should be discussed at the same time. The 
complaint in the case was at the instance of Mr. Alex. 
McDonald, a person styling himself ^^ Secretary of the 
Miners of Scotland, and residing in Holytoii^ii/' against 
Mr. Snowdowne, coal-master in the neighbourhood of 
Alloa, and proceeded on the assumption that Mr. Snow- 
downe had been guilty of an offence under the Mines 
Inspection Act of I860, 23rd and 24th Victoria, chapter 
151, and section 10. Under this Act, the duty was 
imposed upon owners of mines to maintain an adequate 
amount of ventilation in all coal and ironstone mines 
belonging to such parties, and to dilute and render 
harmless, to a proper and safe condition as regarded the 
workmen, all gases and obnoxious vapours. The war- 
rant of citation in the case had been granted in the 
usual form, and the respondent appeared personally 
and objected to the competency of the complaint, be- 
cause it proceeded in the name of a private individual, 
who had no interest to sue whatever. These objections 
had been fully discussed, and the Sheriff- Substitute was 
of opinion that they were well founded, and accordingly 
dismissed the complaint, and against this judgment an 
appeal in the terms provided by the Sheriff Court Act 
was now entered to his Lordship as Sheriff- Principal 
against that decision. He contended, however, that 
under the Stmimary Procedure Act the right of review 
by the Sheriff over the decisions of his Substitute did 
not exist, and that consequently the judgment of a 
Sheriff- Substitute was final and conclusive, and could 
not be appealed against. He also maintained that the 
present prosecution did not fall under section 16 of the 
Sheriff Court Act. In order to bring it under that 
seetion his friends should be prepared to show that the 
complaint was of the nature of an action for the recovery 
of a debt of £20. The relation of the parties must be 
that of debtor and creditor, and in the present ca^e this^ 
relationship did not subsist. Mr. Snowdowne had been 
brought into court by an entire stranger, who was *in no 
way connected with his work, and who might never 
have been down one of his pits in Ids life. What right, 
therefore, had Mr. McDonald, in preference to anybody 
else, to raise an action against Mr. Snowdowne. He 
therefore submitted to his lordship that the only course 
was now to hold that the appeal was incompetent.** 

Mr. Stbaghan said he attended on behalf of the complainer, 
in tapport of the appeal taken by him against the judgment of the 
Shenff-Substitute, dismissing the appeal. It was not his intention 
to follow his learned friend into all the points npon vrhieh be had 
spoken. He would confine hhnself to bringing the case to the prin- 
ciples which regulated the right of appeal in all snch matters. In 
the first place, then, they were dealing with what was decided to bo 
a purely civil matter. The present was a purely civil proceeding, 
and in all oomplunts brought under the Act for recovery of a 
penalty, the ordinary common law procedure was to be followed. 
SOf in this ease, it must necessarily follow that an appeal to the 
Sheriff was competent when it was against the decision pronounced 
by s Sheriff-Snbrtitute in such a proceeding, because such an appeal 
was always competent to the Sheriff, except in cases where it was 
specially excluded. From the veiy constitution of the Sheriff Court 
an app^ was competent against the Sheriff-Substitute's judgment 
to the Sheriff-Principal, where such appeal was not specially ex- 
duded. The Act of Sederunt of lOtb July, 1839, still regulated 
procedure in the Sheriff Courts, (sec 98) provides that *' parties 
thinking themselves aggrieved by any judgment of the Sheriff-Sub- 
stitute, whether interlocutory or final except in the cases otherwise 
provided, may apply for the opinion of the Sheriff by appeal.'* 
Under this authority, the sole question is, whether it is otherwise 

• The following authorities were cited in support of the respon- 
dents' aigument that the appeal was incompetent. Balderson v. 
BichatxUon^ 20th February, 1841, 13 Jur., 265. Fleming v. 
IHckion. 



provided that a judgment pronounced by a Sheriff-Substitute in a 
case such as the present, sustaining a preliminaiy defence, is not 
subject to review by appeal? Instead of an appeal against snch a 
judgment being excluded, the Sheriff Court Act of 1853, sec 19, 
specially provides for such an appeal being taken. Then with regard 
to the argument of his learned friend that the parties in this case did 
not stand in the relation of debtor and creditor to one another it 
clearly was not necessary for such a relationship to subsist in order 
that there might be an appeal to the Sherifl*. Many cases which 
might be cited, and in which appeal was matter of every day prac* 
tice, there was no relation such as that of debtor and creditor be- 
twixt the parties. Such for instance, as cases of interdict, breach 
of sequestration, and others. Then, in the Summary Procedure 
Act, to which allusion has been so often made on the other sld^t 
not one word is said as to review ; neither was there anything said 
on the subject of review in the Mines Inspection Act, so that the 
matter was left entirely open to be regulated by the ordinary law 
procedure, under which an appeal was unquestionably permitted. 
In the action already referred to, M' Donald v. Young, the Sheriff 
of Lanarkshire decided that an appeal against a judgment by his 
Substitute was competent. This will bo seen from the report of 
the case, 34 Jnr., p. 15G, and in that action the appeal was taken 
by the mine owner. On the whole, therefore, be submitted that all 
the authority went to show that the present appeal was competent. 
The Sheriff said the question at issue, as to the right of ap- 
peal, was a y^ry important one, and ho would accordingly make 
avizandum of it. Ho thought, however, that if considered desir- 
able, the parties should now enter upon the merits of the case. 
This was agreed to, and 

Mr. Straciian then said — In this case two preliminary objections 
have been stated to the competency of the complaint. It was 
maintained, first, that the complainer had no title to sue ; and, 
second, that he had set forth no interest to insist in the complaint. 
These objections were sustained by the Sheriff- Substitute, and it i."» 
against this judgment that the present appeal has been brought 
before your lordship. Now, in the first place, I have to submit 
that the Sheriff-Substitute was wrong in holding that both title and 
interest were necessary to enable a person to sue in a complnuit of 
this nature. These qualifications are alternative, and not cuinulu- 
tive, as maintained by the rf spondent. If a person has a title, he 
requires to set forth no interest'; and if, on the other hand, he sets 
forth an interest, he has necessarily a title. If the double qualifi- 
cation is necessary, then I admit, at the very ontset, that my 
client's right to insist on this complaint cannot be supported. It 
will be noticed that he is designated as the Secretary to the Miners 
of Scotland. The respondent desiderated information as to the 
nature and duties of this office, and I have now to tell him that 
the complainer represents the interests of the miners in Scotland in 
precisely the same way as the secretary to the iron masters and 
similsr associations represent the inten*sts of their constituents. 
The duties of his office are to represent the miners in all matters 
affectmg them as a class — to vindicate and secure to them tho^o 
rights to which they are legally entitled— and, above all, to obtain 
for them proper ventilation in their pits — a matter in which they 
have a vital interest — affecting, as it does, so materially their 
health and lives. But I admit that his interest is not so personal 
and direct that he is entitled io sue in a complaint of this nature 
in virtue of his office. If be is entitled to do so at all, it must bo 
in the capacity of an informer. I make this explanation, however, 
in order that it may be clearly seen why it is that he appears here 
in that capacity, and that he does not do so from any private 
motive or from any personal feeling against Mr. Snowdowne, but 
solely in his official capacity, for the purpose of vindicating the 
legal right of the miners to have proper ventiUtion in their pits. 
His title to sue was objected to by the respondent on three grounds. 
1st, That the statnte gives no authority to an informer to sue. 
2nd, That the Procurator-Fiscal is already authorised to do so, and 
that consequently no other has any right to interfere. And, 3rd, 
That as the penalties are to go to the Queen, no one can sue who 
has not a commission to represent her Majesty. These objections I 
will shortly notice in their order. With regard to the first objec- 
tion, your lordship will observe that there is no special provbion in 
the Act as to the person by whom the prosecution is to be raised. 
Now this is a very singular omission, and po far as I can ascertain, 
does not occur in any other public statute. The question arises — 
How is such an omission to be accounted for? and can only be 
answered by an examination of the terms of the Act, and the cir- 
cumstances in which it was passed. The Act bears in the 
preamble to have been passed for the purpose of amending two 
previous Acts, 5 and 6 Vic, cap. 99, and 18 and 19 Vic. cap. 
108. It consists of two portions, one containing provisiuoi 
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tppHflAble to aD mines, ind tbe other for the inspection and 
ngahuion of eoal and ironstone mines alone. The proTLUons in the 
first part deal with the same matters as fonn the subject of the Act 
5 and 6 Vic., cap. 99, and it is enacted (sec. 5) that these prori- 
nons are to read as part of that Act. Now, these two statnes 
contain together all the statutory regulations in force in this 
oountiy with reference to the internal working and management of 
mines. Thej are doselj connected — nuj^ interwoven together ; so 
moch so, that in England thej are read together and treated as 
one Act. The hiw is so laid down in Mr. Bogers' well-known 
work on mines and minerals, page 529. Now, bj the Act 5 and 6 
Vic, cap. 99, an informer is authorised to sne for and recorer the 
penalties therebj imposed, while this Act contains merelj a general 
proTision that the penalties under it are to be xeoovered '* in the 
matter prescHbed by the hiw in that behalf.** If the doctrine laid 
down bj Mr. Rogers that both statutes are to be read as one is 
correct, this clause can only be nndenitood as referring to the pro- 
▼ision in the statute 5 and 6 Vic cap. 99, under which an mformer 
is entitled to sue. But whether this view u adopted or not, it is 
indisputable that hoth Acts ars most closely eonnected with one 
another — the one being passed to amend the other, and the provi- 
sions of both bdng to a ceitais extent incorporated. They both 
deal with the same subject matter — the regulation and inspection 
of mines, and impose penalties of a precisely similar chancter. It 
surely, therefore, cannot be presumed to hare been the intention of 
the Legislature that a different procedure should be adopted for the 
recovery of these penalties, and that an informer could sne under 
the one Act and not under the other. Nay, more. There are 
-certain penalties imposed by this Act for which sn informer 
can sue beyond all doubt, as the Act specially provides that 
the offences for which they are imposed are to be held to 
he offences against the 5th and 6th Victoria, chapter 99, under 
which we have seen an informer is authorised to sne. Is it 
to be held then that penalties can be recovered by an informer 
nnder one portion of the same Act and not under the other? The 
only difference between these Acts is, that in the one it is provided 
that the informer is to get a share of the penalties, while in the 
other they are to go into the Exchequer. But a difference m the 
application of the penalty cannot be held to bdnate an intention 
to make any difference in the mod^ of recovery. An infoimer is 
not specially authorised to sne under the 5 and 6 Vict, — the inten- 
tion that he should do so only appearing from the application of 
the penalty. The statute throughout proceeds on the assumption 
that an informer should have right to prosecute, and the Mines In- 
spection Act most accordingly be held to proceed on the same as- 
sumption, dealing as it does with the same subject matter, imposing 
penalties of the same character, and both statutes bemg to a certain 
extent specially incorporated. Now it is not necessary to entitle 
«n informer to sue that he should be expressly authorised by the 
statute to do so. In most of the statut«i imposing penalties the 
intention of the Legislature that these should be recovered by an 
informer is expressed only by a provision giving him a portion of 
the penalty. But it has never been doubted that in all these cases 
an infonner*s title to sue is as well founded as if the statute ex- 
pressly authorised him to do so. Now, if the intention of the Le- 
gislature, that an informer should prosecute, can thus be deduced 
from the application of the penalty, it can be equally in- 
ferred from the terms and structure of the Act, and these 
clearly indicate in this case the meaning and intention of the Legis- 
lature to be that an informer shotfld prosecute for the penalties. 
On no other hypothesis can the omission in the Act of any special 
provision as to the person by whom the penalties were to be reco- 
vered, be explained. It was no doubt attempted to bo accounted 
for by the respondent on the ground that the Legislature knew that 
the enforcement of such statutes as these was entrusted by the 
common law of Scotland to a public officer specially authorised for 
the purpose. If it is meant by this that the Procurator-Fiscal had 
right in virtue of his office (o prosecute for the penalties imposed 
by this Act at the time it came into operation, I should like to know 
where is the authority for any such proposition. Such prosecutions 
did not fall within his powera or duties at common law, more espe- 
cially in a case of this sort, which has been held by the supreme 
court to be a purely dvil proceeding. In all matten of a criminal 
nature the Fiscal is bound to prosecute, and no private individual 
can do so without his consent ; but in questions involving merely 
dvii interests he had no right at the time tiiis Act was passed to 
interfere in virtne of his office. If he did prosecute in such a case, 
it was only as a member of the community, and at his own expense 
This view is confirmed by the provision in the recent Summary Pro- 
cedure Act, to the effect that penalties in ^uch cases may be sued for 
by theFisod. This clearly shows, that prior to the passing of that 



Act, the dnty of prasseutingdid not devolve on the Fisotl. o th erw i ii 
the enactment is worse than useless, as it now renders optioDal whit 
before was obligatory. The existence in Scotland of a pablie effiee^ 
authorised by ^e common law to prosecute, csanet thersAvs ham 
heen the reason for the omissioB in the Act of any proviaifin as t» 
the party who shoold prosecute, and this can only be explaiaed an 
the ground that the Legislature proceeded on the aasampti0a thil 
an mformer should have right to sue. In England it is quite a 
common practice for the Government Inspectore to p r sse cu te im 
penalties nnder thb Act The case of Knowies r. Wilkuuom (Slit 
January,) nuy be referred to as an instance of such p r a e ec B - 
tiotts. Now, a Government Inspector had no specud anAaatf 
nnder the Act to prosecote. He has no osmmoii law tiU» to pre- 
teet the pnhlie inteiest, and he can iheiefen only sne as a mmnliit 
of the community. And if the Government '"^ptf^^ csu aas isc 
these penalties why, caanot the compbdaer in this oase? 

The Shbriiv— Bat is it B0t4he law of England, wksra then ■ 
no public presecater, that any one is entitled to ane^ 

Mr. Strachah — ^That is exactiy our position here. Then was 
BO public prosecutor in Scotland who had any right to imeifae 
in such cases, which are merely dvil proceedings; and as the 
Legislature could not be presumed to have passed an Aet te 
remain a dead letter, their meaning and intention most eertaiaiy 
have been that any informer should have a right to prosecate. 
There were a number of cases dted by the respondent in the £s- 
eossion before the Sheriff-Substitute for the purpose of showing As* 
an informer conld not prosecute unless the statute gave him antiie^- 
ity to do so; hut none of these are to any extent authoritiea agpinit 
the view maintained by me. Take for instance his leading rass 
Luidsay V. Smithf 9th March, 1859 — ^which was a prosecution by 
an informer for penalties under the Pawnbrokere' Act. That Ad 
oontams a very special provision imposing the duty of prosecatiag 
on the overseen of the poor of the parish where the offence is oesa- 
mitted, and it was therefore held that an informer could not sas^ 
as there was no authority for him to do so nnder the atatnts. 
There was there a prosecutor spedally appointed by the Act, and ne 
other had therefore any right to interfere. Bat what beanng has 
that upon the present i»se, where the Act says nothing aboot a 
prosecutor, and mast remain a dead letter unless an informar en 
sae ? Does that dedsion prevent an informer from proaecnting un- 
der this Act, which I haye shown dearly proceeds on the aasnnq^ 
tion that he should do so^ and the terms and structure of wh£k 
unequivocally indioate that to have been the intention of the Le». 
kture? Still less, if possible, is Mitchear, MarrUon, 1 1 Jurist, 134^ 
— the only other esse to which I think it necessary to refer aa a 
authority against me. That was a prosecution at the instanoe of 
a tollman for certain penalties imposed under a local Road Act, aid 
which were directed to be paid to the Road Trustees. Now, whst 
analogy is there between the recovery of penalties nnder a loesl 
Act, and which unquestionably belonged to the trustees, who wen 
proprieton of the toll in reference to which they were impoaed, md 
the reosvery of penalties under a public statute in which the asitin 
community are presumed to be interested? But these are n npsci- 
men of the authorities on which the Sheriff-Substitute bnaed hii 
judgment, and which evidently have no bearing on the circamstaneei 
of the present complaint or the statute under which it was hroQgfat. 
I now come to the second ground of objection relied on by the re- 
spondent, viz., that as the Procurator-Fiscal has already been em- 
powered by the Summary Procedure Act of 1864 to put the statato 
in force, no other person has any right to interfere. Now, I admit 
that under the act referred to the Procurator-Fiscal may proaecnte 
if he chooses; hut he is laid under no obligation to do so. There is 
no provision that he is to prosecute at the public expense ; and if 
he declines to interfere, is it then to be held that the statute cannot 
be enforced? What is to be done in such cases as the preaen^ 
where the Procurator-Fiscal, in place of prosecuting, deems it to be 
consistent with his duty to act as agent for the defence ? 

Mr. Gdthrik Smith — ^That I distinctly deny. 

Mr. Strachan— It*s beyond all question that he sat hen 
with my learned friend last court day, acting as one of the agents 
in the case. Prior to the passing of the Summary Prooedure Act, 
it was contended that Fiscals bad no right to interfere in such caass 
as these. For instanoe, in the case of McDonald y. Yomff^ a pie- 
secntor against a coal master nnder this statute, that was one of 
the pleas maintained for the defence. The power now given to the 
Fiscal is a suffident answer to an objection of want of title on his 
part, but that is the utmost extent to which it can be <»med. 
That the giving of an optional right to a particular person to aoe 
prevents all othen from prosecuting is a proposition for which thcg^e 
is no authority whatever. It was admitted for the respondent that 
a person injured by the violation of the statute is entitled to {trose- 
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tute, and I shoold like to Vnim how that admission of the respon- 
dent ie to be racondled with this argument about the exclusive 
right of the Fiscal. Some one must have had to prosecute prior to 
the passing of the Sommsry Procedure Act, and it is quite obvious 
that that right is not in the least degree prejudiced by the optional 
power therehy p'ven to the Fiscal. The third objection in the com- 
plainer*t title is exoeedm^y novel, and in more respects than one very 
eorions. My learned frietad maintuned befora the Sheriff-Substitute, 
that in the event of a (Donvictiou being obtained the decree must 
under the pain of nullity appoint the penalty to be paid to the com- 
plainer, the consequence of which would be that the complainer 
constituted himself a redpient of moneys levied for behoof of the 
Queen, thns viobting what is tehned a maxim of constitutional law 
I)ittg i& thb root and foundation of all civil law, that no person can 
tepreKni her Mijesty unless authorised by her to do so. It appears 
that instead of regarding this statute as one passed for the proper 
Wofldng and regulation of mines, and the penalties hereby imposed 
IM the means of sdbnring these objects, my learned friend appears 
to look on it as ft species of revenue Act, the penalties being im- 
posed by way of a tajE on bad vcntiUtion and other dangerous ir- 
regularitiea. If his objection is well founded, I should like to 
know who could proeeoute under the Act ? What becomes of the 
title to prosecute on the part of the person injured which was 
Admitted by my friend? What even becomes of his argument 
about the exclusive right of the Fiscal ? That functiunary no 
more represents the Exchequer than he does any other depart- 
ment of the Government. The only person in this country entitled 
to wpio a c n t her Majesty in Exchequer is the Lord Advocate, and 
if myfiiend's argument is well founded, that is tho only person 
who can prosecate nnder this statute. But the objection is as un- 
founded as i) is noveL The Mines Inspection Act says nothing 
about the person to whom the penalty is to be paid, and the Court 
cannot ordain it to be paid to the complainer. 

Mr. Guthrie Smtth— Then to whom is it to be paid? 

Mr. Strachan— I will tell you that presently. The Court is 
bound to follow the form of judgment annexed to the Summary 
Procedure Act ; and if your lordship will look at the form you will 
■ee that there is not one word stated there as to tlie person to whom 
the penalty is to be paid. The question to whom it is to be paid 
is very dearly settled m the case of Httme v. Meek (1 Arkley, 88), 
where it was decided by the High Court that * by the universal law 
of Sootland all penalties are to be paid to the Clerk of Court, to be 
hj him disposed of as the statute may direct.' So your Lordship 
sees that the hiw very effectually provides for the proper application 
of the penalty, and that it has nothing whatever to do with the title 
to sue. That being the case, all that has been said about the re- 
presentation of her Majesty falls to the ground, and the maxim of 
constitutional law, about which we have heard so much, remains (if 
it ever existed) with its superincumbent structure of civil law per*- 
fectly uninjnn^ I have now gone over all the objections stated 
by the respondent to the oomplainer^s title, and have, I think shown 
them to be contradictory and unfounded. I therefore submit that 
the Sheriff-Substitute's judgment sustaining them ought to be re- 
called by your lordship, and the complamer held to have a valid 
tide. 

Mr. GuTHRiB SxiTH said he found that the 29th section of the 
Act made special provision for certain appeals, and specified the 
manner of proceeding in these appeals against decisions, wben the 
cases happened to be tried before two Justices of the Peace, but no 
mention was made of an appeal from the judgment of a Sheriff, as 
if that had not been intended. If a common mformer were to come 
into Court and sue, in consequence of any breach of a statute, he 
shonld have express authority oonferred upon him by Act of Parlia- 
ment. The Fiscal was bound to avail himself of his public rights, 
and so long as that duty was entrusted to the hands of a competent 
person, he thought they should take care that it was not taken up 
by anybody else. He was not there to dispute Mr. McDonald's 
merits. He might be very excellent and efficient in the position 
he oooapied, but if Mr. McDonald's appeal was sustained, what 
might be tiie effect? Why, every person who became bankrupt 
ia wealth or position might come forward, with quite as good 
reason, and pby the part of public prosecutor. The public would 
have no seonri^, and money might be paid into the hands of one 
who would just quietly pocket it for his own purposes. Tlie right 
to sue was confined to the Queen or some person who came forward 
in name of the Queen, or to some public functionary who was pub- 
licly responsible for the way in which the duties of his position were 
dischai^ed. If anybody else than the Procurator-Fiscal was entitled 
to sue^ it muat be somebody holding a different character than an 
Indifferent stranger — it must be some one having an interest. 

The Shsbiff said it came simply to be a question whether a 



oommon informer was entitled to prosecute by the Act. It was a 
very nice question ; and there was also the previous question, which 
was likewise a very Important one. They were both questions 
which involved serious and thoughtful consideration, and he would 
accordingly make avizandum with each. 

Far Complamer,— yir. E. Urquhart Strachah, Advocate* 
and Mr. John Stracham, Writer, Glasgow, Agent. 

For Regpondent.—yfv, Guthrib Smith, Advocate* and Mr. 
Gregory Wallace, Writer, Alloa, Agent. 
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William Dykes v. Henderson & Dimmack. 

Proof— Parol— Scripts.— /» the course of proof it was 
proposed to prove by parol^ that a certain feu duty 
specified in a feu contract was not made higher in con- 
sequence of certain operations having been performed by 
the superior. This was objected to, and disallowed by 
the Sheriff-Substitute. On appeal, the Sheriff allowed 
a proof of the inductile causes of the deed. 

Damages.— T4« slag from an ironwork was thrown close 
to a dyke which was a fence to the garden of a neigh- 
bouring feuar, until the slag rose as high as the dyke- 
The garden was destroyed, and the fence rendered use- 
less. In an action of damages, Held that no damages 
were due for loss of the garden, but a sum allowed for 
the loss of the dyke and the want of fencing. 

The pursuer, a wright at Langloan, near Coatbridge, 
sued the defenders, who are ironmasters in Glasgow, for 
a sum of £80 loss and damage alleged to have been sus- 
tained, and to be sustained through the defenders' opera- 
tions, in respect, as was alleged, that the pursuer was 
proprietor of a piece of ground on the north side of the 
turnpike road leading from Glasgow to Airdrie, and con- 
taining 1 rood, 3 poles, and 10 yards, and the houses and 
buildings thereon, a portion of which ground had been 
formed into, and used as a kitchen garden, which was 
enclosed by a stone wall of about 6 feet in height This 
wall extended 52 feet 8 inches on the north, and 217 
feet 5 inches on the east ; and above and near to this 
wall, was a hedge and also a wooden paling of about 4 
feet high. In 1861-62, the defenders had, by themselves 
or others for whom they were responsible, unwarrantably 
deposited on the ground to the north and east of the said 
piece of ground belonging to the pursuer, large quanti- 
ties of heated slag, cinders, earth, and debris, in conse- 
quence of which the hedge and paling, and another hedge 
and paling in the inside of the pursuers ground, and the 
vegetables and fruit in the garden, were burned and de- 
stroyed. The defender s ground was raised to the level 
of the top of the stone wall bounding the pursuer's pro- 
perty on the north and east, which wq& thereby left open 
and unenclosed, and the pursuer had in consequence been 
deprived of the profitable use of his property, and the 
stone wall had been rendered useless as a fence. 

The record was made up by condescendence and 
defences. 
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The porsuere pleaded-H^) ll^e defenders hAYing by 
their unwarrantable and culpable acts caused the loss 
and damage sued for, are liable therefor. 

(2) The agreement between the defenders and the 
superior of the ground belonging to the pursuer, is not 
binding on the pursuer, nor does it in any way affect his 
rigffts as proprietor of said ground. 

The defenders pleaded — (1) The ground in the de- 
fenders' occupancj having been leased to them bjColone^ 
€arrick Buchanan, the proprietor of it, and the superior 
of the pursuer's feu, on the express condition that they 
should raise it to the level of said feu, that they are not 
liable in damages to the pursuer for so doing, and to 
that extent this action should be dismissed. 

(2) In respect, the defenders have all along offered to 
make reparation for any damages caused by them to the 
said hedge, paling, and garden, and have tendered to 
the said pursuer the sum of ten pounds in full of such, , 
the defenders on payment of that sum are entitled to 
decree of absolvitor with expenses. 

The record having been closed, and parties heard 
thereon, a proof was allowed to both parties. 

The proof was thereafter led and concluded. In the 
course of the proof, questions were proposed to be put 
as to the amount of the feu-duty, the height of the wall ; 
bvt these were objected to, on the ground that no ques- 
tion could be put so as to prove the inductive causes of 
a deed, except the deed itself; and this objection having 
been sustained by the Sheriff- Substitute, was, along with 
•other objections, appealed. 

Thereafter, the Sheriff having heard parties' procura- 
tors, pronounced the following judgment: — 

Having heard parties* procnratora, under the pursuer's appeal 
against the deliyeranoe prononnced in the course of the proof and 
i^ole process : Finds that the defenders allege that the retaining 
wall in questioUf was used and partly bnilt bj the superior, and th^ 
pursuer swears in answer that the feu-duty payable under the feu 
contract, was made so much higher to compensate that expense : 
Finds that in the course of the proof, questions were proposed to be 
put whether the feu-duty was made higher on account of the supe- 
rior building the wall in question, which were objected to by the 
defenders on the ground that no question, as to the inductive causes 
of a deed can be proved exoept by the deed itself, and the objection 
was sustuned by the Sheriff-Substitute : I^lnds that the feu con- 
tract is the only eridenoe of its contents on the obligations arising 
out of it, but that it is competent to prove aKimde by the witnesses 
what were the motives or the inductive causes of any clause in it, 
when the question is asked, not to invahdate or qualify the deed, 
but to show in a question with third parties what were the indac- 
tive causes of granting it Therefore alters the deliverance com* 
plained of, and allows the questions objected to, to be put, reserving 
the plea, that the feu contract itself cannot be modified or cut 
•down by any parole testimony, and remits to the Sheriff-Substitute 
to fix a diet for having the answers to the questions objected to 
taken down, and to proceed farther in the cause as to him may seem 
just 

Thereafter parties' procurators were heard on the 
concluded proof and productions, and the Sheriff-Sub- 
stitute pronounced the following Interlocutor : — 

Having heard parties* procurators and made avizandum, and 
thereafter having resumed consideration of this process with the 
proof and productions : in pomt of fact, Finds that by feu oen- 
tract between the trustees of the late Robert Canick Buchanan, Esq., 
and David Carrick Robert Carrick Buchanan, Esq., of Drumpeller, 
and the pursuer, dated thirtieth day of May, and ninth, twelfth and 
seventetnth days of June, 1851, the pursuer acquired a piece of 
ground at Langloan, situated on the north side of the turnpike road 
leading &om Ghisgow to Airdrie, and containing one rood three poles 



aod Ufa yards imperial meason, bounded as set forth in said fea 
ooatnct, an extract from the Sheriff G>vt books of Lanaricsbii* 
at Glasgow is pipduoed in prooeiB : Fmda that a portion of said 
ground was formed into and used as a kitchen garden, and along 
the north and east boundaries a stone wall was built about rix feet 
ia height, above a poitiou of this wall there was a railing of wood, 
and the porsner bad planted a thoni hedge, andin this way the por- 
sutr^s ground was sufficiently fenced on the north and oast bonndarica 
when the railing was : Finds that the greater portion of tUa siona 
wall was built by the superior Mr. Buc£uian, and tiie ezpeoaa was 
taken into eonaideration in calculating the feu duty, which was ia- 
creased in oonseqnenoe: Finds that by minute of agreement betwoea 
I). C. R. Carrick Buchanan, Esq , of Drumpeller and Mount VomoB, 
of the first part, and the defendars of the seoood part, the said fiiiS 
party thereby let to the said second party until filled up that 
angular pieoe of ground delineated m the fening plan of the lands 
of DniBipeller, situated on the north side of tlM road leading firosa 
Glasgow to Edinburgh, and extending from the east side of the 
Lm^oan Branch Canal to the Comet Inn Houaea, Coatbridge, 
bounded by the said Branch Canal on the west, the Comet Inn aod 
pertinents on the eest, by the Monkland Canal on the north, and by 
ground feued by the said first psrty to Richard Smith, William Dykes, 
and others on the south, and that for the purpoee criP depositing the 
alag, rabbish, and other refuse of their works, at the yearly n&t of 
£10 sterling, payable continuously until filled up, as aforeaud, at 
the terms therein mentioned, and second, the said, second paitias 
bound themselves to remove and set aside the top soil of the grouid 
as they proceeded to use the same in snob quantity as would there- 
after, when the slag was raised to the level of the a^jsceat ground^ 
(which was to be Uie level of the space to be filled), give the depth 
of not less than twenty inches of soil on the surface, and they wen 
also bound to taper out the said adjacent ground so as to meet the 
slag level, and to complete and leave the ground perfect and entire, 
and suitable for agricultural purposes, oa the said minute of agree- 
ment containing several other stipulations, and a copy of which is 
produced in process, more fully bears : Finds, that the pnisuer was 
no party to said agreement, and it is not averred by the defenders thai 
it was ever intimated to him : Finds that upon entering into poe- 
session of the said ground in t srms of their agreement with the 
superior, the defenders deposited slag, ashes, and other debris in con- 
nection with their Iron Works on said ground, thereby gradually 
raising it to a level with the top of the aforesaid boundary wall oiP 
the pursaer's ground : Finds that the defenders deposited some of 
this slag and ashes in so hot a state that it set fin to, burned and 
destroyed the wooden railing and hedge above mentioned, part of a 
saw pit, and also destroyed some biuhes in the pursuer's garden: 
Finds, that besides the destruction done by fire, the effects of the 
defenders' said operations were to deprive the pursuer of the use of 
the stone wall along the north and east boundaries of his ground, 
and to throw the said ground and garden open to the public, and 
the pumer has not refenced or cultivated his garden since : finds, 
that the pursuer has proved it would take about £30 to build a new 
boundary wall which would form as complete a fence as the fenos 
destroyed by the defenders' operations : Finds, that exoepUag the 
destraction of the railing and hedge, the pursuer has only proved 
damage done by the fire to the extent of 10s.: Finds, that the 
pursuer also claims damages for loss sustained by his ground and 
garden remaining open and unprotected, but he does not aver that 
the defenders prevented him in any way from fencing and endeaing 
them. In point of law, Finds that the feu duty payable by the 
pursuer having been increased oa account of the superior undertaking 
to build the boundary wall, the pursuer was entitled to the use of 
the wall as a fence, and the defenders having by an agreement with 
the puntuer's superior deprived him of its use as such, they are 
liable to the pursuer for the expense of building a new wall, but as 
a new wall when built will be as sufficient a fence as the former 
wall, railing, and hedge, the defenders are only liable in the £30 
proved to be the cost of this wall, and of the sum of ten shilHngf 
for the other damage done by their operations : Finds, that as the 
pursuer had it in his p jwer to have fenced and enclosed his grounds 
and garden, immediately after the defendere' operations were over, 
the defenders are not liable for any loss he may have sustained for 
neglecting to do so. Therefore decerns against the defenders for 
the sum of £30 lOs., with interest of said sum in terms of the 
conclusions of the summons : Finds, the defenders liable in ex- 
penses, of which allows an account to be given in, and remits the 
same to the auditor to tax and report. Farther, authorisea the 
clerk of court to pay over to the pureuer the consigned sum in paj« 
ment pro tanto of the sum decerned for, and expenses, and deoems; 



Ad. T. G. Wbioht. 
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SHERIFF COURT, LANARKSHIRE— AIRDBIE. 

<Shbbipps Sib A. Alison, Babt., Ajn> Logix.) 



Margaret Lingwood v. Thomas Hotson. 
Filiation. — Grcumstances in whkh ike paternity toaa held 

aa eatabUahed. 
This was an action for the inlying cbaiges and aliment 
of an ill^timate male child, of which the defender was 
alleged to be the father. The defence was a denial of the 
paternity. After a proof for both parties, the Sheiiff- 
Substitute pronounced the following Interlocutor: — 

HtTing heard parties* procurators on the conduded proof and 
whole cause, and made avizandom: Finds that the pnrsner was de- 
Hrered of a male illegitimate child on 9th Angxtst, 1864 : Finds 
that she has failed to prove that the defender is the fafther of said 
child: Therefom sostains the defences: AssoQsies the defender from 
the conclusions of the aotion : B«t in the whole droamstances, and 
with reference to the sabjoined Note, Finds no expenses due to or 
by either party, and decerns. 

Note. — ^This is altogether a painful case. The pursuer is eri- 
dently fadle and weak minded, and these natural infirmities seem 
to haye been taken adrantage of to a shameful extent, and sometimes 
in a -shameful manner, by tiie young men in her neighbourhood. 
Her father also treated her harshly, beating her when she was too 
long out, so that her dread of hb displeasure has rendered it diffi- 
cult to dedde in what case she is speaking the truth and in what 
she is adhering to a statement originally invented to avext his 
anger. The arerments in the summons are that the defender had 
carnal connection with her on two occasions in December, 1863 ; 
first, in a field off the road called the Camp Road, and secondly, at 
oriiear the premises occupied by John Brown, grocer, Baillieston. 
In support of this the pursuer depones that the defender was in the 
habit of calling at her father*8 house, that she sometimes went out 
with him when be called, that he twice had carnal connexion with 
her. Both of thKe acts of connexion she says took place in tiie 
second month Xiore the new year, which would, of course, be in 
November, 1863, and would agree better with the birth of the 
child than the date mentioned in the summons. In regard to tlie 
first act of connexion, she stated that a man Reilly was with defender 
when she met him, that' Reilly took the stoups from her, and then 
he and defender carried her over a dyke, after which Reilly held her 
down while defender had connexion with her against her will. This, 
of course, would amount to rape if it was true, but it is altogether 
nnoorroborated, she did not tell any one at the time, as she was 
afraid her father would giro her a " lickiDg/* She swears she never 
had carnal connexion with any other man. The only support her 
evidence gets is, 1st, from David Morrison, who swears he had seen 
porsaer and defender together, he cannot tell how often, perhaps 
20 times, generally in or about the close that leads from her father*s 
(himse) door to the back side, and on one of these occasions that 
his hand was either leaning on her shoulder or round her neck ; 
2nd, from her father, who swears that he has seen defender fre- 
quently in his house, that on one oooanon when pursuer and de- 
fender were both in the house together, defender having leflb the 
heose, pursuer took the stoups a few minutes afterwards and went 
cot for water, that he did not know what had happened, but she 
took to bed next day, and that she lay in bed for six days and 
would ten no one what was the matter. Srd, from John Lavery, a 
collier, who lodged with Mrs. Good, a sister of defender's, xmtil 
about five or six weeks before new year's day, 1864, and who de- 
pones that defender used to come in and say he had connexion with 
pursuer near her father's stable and on the gxeen, *' forenent '' Mrs. 
Good's door. He speaks in particular to one occasion on which, as 
pursuer was returning from her father's stable defender gripped her, 
that he himself then went into Good's house, and defender after- 
wards told him he had had connection, and on another occasion de- 
fender told him he had made a tryst with pursuer to meet at Mack's 
new buildings, and asked witness to accompany him ; that pursuer 
was not at the place of meeting, and the witness went away ; that 
defender remained walking up and down and told him next morning 
at the pit that after witness lefl he had had connexion with her. 
This would be conclusive if Lavery's evidence were entitled to abso- 
lute credit, but unfortunately it is contradicted by that of the 
pursuer herself, who speaks to there having been only two acts of 
oonneetioD between her and the defender, she says that she was re- 



■iormng from Fleming the grocer's on the night that defender took, 
her to the back of John Brown's house, and that she met no one 
else that night, so that neither of the ooeaaions spoken to by tfa» 
pursuer agrees in any of the particulars with these spoken to by 
Lavery. Lavery's testimony is further impeached by the fact, that 
while he denies he ever had connexion with pursuer or that he ever 
said he had, defender's mother swears to having seen him and 
pursuer standing against the water barrel at the bade of her father's 
house in an attitude which left little doubt they were having con* 
neaon together. She further swears that Lavery was at one tim» 
a lodger of hers, and that night after night he used to say that h» 
had connexion with pursuer. Defender's sister, Mrs. Good, also 
swears to havmg seen Lavery and pursuer lying between her father's 
hay stack and the hedge, he having his hand up her dothes, and to 
her having heard him say while be was a lodger of hers that he had 
*' bad to do " with pursuer. These witnesses bdng so nearly re- 
lated to the defender, their evidence might be liable to exception, 
but it is corroborated by a neutral witness, Mrs. Harper, who has 
seen Lavery standing with pursuer in the dose, and has heard him 
say that he had ** doings" with pursuer. Elizabeth Lingwood, a sis- 
ter of pursuer, was also examined, and deponed to defender's having 
frequently come to her father's house, and always at night, and to 
one occasion on which she and pursuer went to the Camp pit .for 
water, when they met defender on their return, who put his arm 
round pursuer's neck, and asked her to go over the dyke, which she 
refused to do. This witness also deponed that she and pursuer slept 
together in the room of her fathers house, and their half brother 
James in the kitchen. Her evidence, however, is contradicted by 
that of her brother Jttnes, who swears that he and his half brother 
slept in one bed and his two sisters in another bed in the kitchen, 
and that no one slept in the room. Mrs. lingwood, the mother, 
also contradicts pursuer's other witnesses in regard to the number 
of times the defender has been in their house. She only recollects 
of three occasions, and the seoond of these ittm for the purpose of 
checkmg pursuer for giving her child to him. If this be anything 
like the truth, it is impossible that the evidence of pursuer's father 
and sister can be credited. The evidence for the defender is, first, a 
denial that he ever had connexion with the pnnncr, and secondly, a 
proof that she has had carnal connexion with various other men. 
The defender who was examined for the pursuer swears positivdy 
that he never had carnal connexion with her, and that he never met 
her on the Camp Road. ReilJy confirms this as regards the Camp 
Road meeting. He further speaks to having seen a man Russell 
and pursuer going along a road that led to the Old Camp, and that 
when Russell left her, he, by threatening to tell her father about 
her having been with Russell, frightened the poor silly girl into 
' aUowing him to have connexion with her. A man Banken also 
speaks to having seen two men, Carmichad and Reid, both having 
connexion with her on the same day, neariy two years ago. Car- 
michail denies Iwving had connexion with her on the day spoken to 
by Rankin, but admits having had connexion with her near the Old 
Camp, when she was going for water, about two years age 

There can be little doubt, therefore, that this simple silly girl was 
liable to become the prey of any man who sought her, and as sho 
had had sexual intercourse with difierent men both before and after 
the period at which her child must have been begotten, such an air 
of doubt is thrown upon the whole case, and particularly upon her 
story of the forced connexion on the Camp Road, with her father's 
addition of her having been ill for six days afterwards, that the 
Sheriff-Substitute feels bimsdf compelled to find that the paternity 
of the child is not proved, although he is not at all satisfied that the 
defender has never had sexual intercourse with her. 

In a case like this, where the pursuer from her mental weakness, 
is unable to give a coherent or consistent account, but swears posi- 
tively to the act of connexion having taken place, and where other 
parties speak to meetings and acts of familiarity seen by themsdves, 
it would be hard to saddle the pursuer with payment of the de- 
fender's expenses. 

The pursuer appealed, and, after a hearing, the SheriflT 

pronounced the following judgment: — 

Having oonddered the Interlocutor appealed against by the pur- 
suer, along with the proof adduced and whole process, and heard the 
procnrators for the parties thereon, for the reasons stated in the 
followuig Note, Alters the Interlocutor complained of: Finds that 
the pursuer has sufficiently established her case against the defender; 
therefore repels the defences, and decerns against the defender, in 
terms of the conclusions of the libel : Fmds the pursuer entitled to 
expenses, of which appoints an account to be given m, and remits 
to the Clerk of Court at Airdrie, to tax the same, and report; and 
decerns. 
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ftht pnmwr is etidentl j of wuk inteUec 
baoooM tlM prtj not menl/ of om but < 



N(n«.--This is a yery perplaxiiig tta Well itt illslmMiiig bito, fbe 
': inteUed, and OB Uwl aooovnt has 
fc of S8v«nl foong mtn in Iier 
Mighbourliood, who are prorad, oo Yarioua ocpaiioaa, to haro bad 
#i^Tijrr|AB with her in the fields and lanes ad|joining h« father's 
boose at BaiOieston, bnt the qoestion is not whether & porsoer is 
of immaenhifee character, bnt whether she has addaoed snfidant evi- 
dence to show tbatsbehasri^tlj, among her tazioos lorens, selected 
the defender as the fiUher of the child in question. It sppears to 
the Bheriff that she has snfflcientlj established thk point. The 
child was bom on the 9th of Angnst, 1864, and therefore must ha?a 
been coneetved in the Utter end of 186S. The story which the 
pursnsr tells in her depomtion is, that abont two or thfee months 
before the new year of 1864, that is about the msnth of November, 
1868, she went out with her stonps sfter it was dark to get watar 
at a well at a little distance, and that coming back she met defender 
and Beilly who helped her over a dyke, and that Beilly threw down 
her Btoups, and that the defender then had conneson with her, 
Beilly holding ber hands snd keeping her down. Beilly does not admit 
this, aa it is not likely he wonld, seeing it inrohes a charge of act and 



part in a npe; but he tells a stoiy which ooinddes Tery much with 
pursuer's account of the matter, as oocniring ax weeks before the 
new year, though be says it was one BobmU, and not the defiender, 
who was with her on that oocarion. The purroer's father, however, 
BweaiB that she went out with her stonps thst night abont half-past 
eight o*dock, and did not oome in till abont half-past 11, and that 
she kept her bed for six days afUrwards, whitk indeed is not sur- 
prising, ss Beilly says he had oomezion with her that ni|^ as vrell 
as another party whom he says was Buseell. Her father says that 
ahe told him how the thing was done, and that oonnexion was had 
with her by force, by the defender exactly as she has deponed to on 
oath in this caae. But the material part of the case is the evidence 
which the pursuer bss adduced as to the defender hanging about at 
her father's door and elsewhere sfter it was daik, snd putting bis 
hand round her neck and ronnd her waist in a way that left no 
doubt that the defender had a oeitain degree of fondness for the 
pnnoer. One of the witnesses, a companion of the defender, says 
that he has seen that at leatt twmtjf times, and there can be no 
doubt of their identity, as he wss within a yard of them, and so 
near as even tonching theur clothes. This is sworn to by both 
Laveiy and Moirison, and the puxsuei^s mother and aister oorroba- 
rate the poreuer's statement as to the defender coming about the 
pursuer and paying attention to her. The pursuer never contradicted 
heiaelf as to the party to whom ahe ascribed the paternity, and no 
part of the endence is made up of alleged admisalons by the defender 
of the paternity after the birth of the child. On the other hand, it is 
clearly proved that the pursuer chiefly two years befinfe the time in 
question was in the habit of aaaodating with other men, and re- 
peatedly had connexion with them. But it is settled hiw that the 
mother of a bastard child who is proved hsTiBg had coanexion vrlth 
Tarioos men is no rosson at all why she should be burdened vrith 
the maintenance of a bastsrd, if ahe csn by sll reasonable evidence 
fix the paternity on any one of them. It appears to the Sheriff 
that the pursuer has done this in regard to the pr 
and therafore that decree must pass against him. 



Act. A. T. Boss. 
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7th August, 1866. 

SHERIFF COUBr, LANABKSHIBE— GLASOOW. 

(SHBBirrs Sis A. Alisoit, Bart., akd H. O. Bkll.) 

Pbospeb Costet and Mandatobies v. Macdonald 
Dhanis, & Hood. 

Charter Party — Commission — Broker. — A shipaumer 
wished to charter his vessel^ and a broker ^ A, named a 
party ^ C, tolio teas ready to enter into a charier party. 
Another broker^ B, vxis afterwards spoken to^ who said 
he could get the same party^ (7, to enter into a charter 
party^ hut^ having iriedf failed; and the shipowner 
tJiereafter entered into a charter party with the broker 
A, In actions between the shipowner and the broker B, 
the latter claimed commission on the freight^ though he 



had failed in obtaining the charter party, on the gronrnd 
that a charter party had been entered into; hut Held 
that J in the drcumttaneeSf the broker B had no claim 
for commission* 

The summons in this aAtian concluded for pajrment of 
£25 Ids. 2d., being the balance, of freight due to the 
pursuer, and uplifted by the defenders as agenta fiw tiie 
pursuer, conform to account 

Appearance was entered fof the defendora, and a de* 
fence was stated, denying the srermenta In the libel, and 
the defenders' Uabillty as concluded for, and an arer- 
ment that the commission of £41 Was eoiTectly charged 
against the pursuer in account current nith the defimdert. 

The defenders, Macdonald, Dhanis, & Hood, then 
raised an action against the pursuer Costcfy by recon- 
▼ention, concluding for payment of £15 Is. lOd., the 
balance due to them on an account current 

Appearance was also made in this case, and a minute 
of defence giren in. 

The defence was a denial that the defenders were in- 
debted for the sums sued for, and an explanation thai 
the pursuer had not earned the conmiission on charter 
to Port Natal, £41 ; that this was the only item of the 
account to which the defenders objected ; and that od 
the same being struck out, the pursuers were indebted 
to him in the sum of £25 l8s. 2d., for-payment of which 
he had rttsed an action against them in this Court. £U 
sqxiratinif even if entitled to the commission referred 
to, it would only be at the rate of 2^ per cent 

The records were then closed, and both cases were 
conjoined. Thereafter a proof was allowed ; and after 
having been concluded, and parties' procurators heard, 
the Sheriff-Substitute pronounced the following Inter- 
locutor : — 

Htfing hssid psfties* proonmton nd resunsd eouManitioft af 
ths proof pndnction and whole conjoiDed prooesMS, Finds that it m 
adnittfld by the parties Msodonsld, Dhsnis, A Hood, thst if thsy 
are not entitled to the oommiision of £41 chsrgod in the i 



annexed to their sumnons, thej are resting owing to the pnity 
Costex, the hahmoe of £25 18s. 2d. oondnded for in the setkn il 
his instance against them : Finds that the said oonunissiom is a 
chaige of 5 per oent on a freight of ^£820 to Port Natal, paijahls 
nndtf charter partj to Cestej as owner of the ship '* Antral ds 
Mackan," and which freight the said Macdonald, Dhanis, and 
Hood, STer was oVtaioed through them as brokers : Finds that the 
facts reUting to Mid charter as established br the proof and pno- 
dactions are, that a charter to Port Natal for said ship was fint 
sngs^sted to Ernest Costcy, eon of the party Costej, and antbonsad 
to transact for him by Mr. Buchanan, of Gray and Bushanan, 
Ship Brokers, Glaigow, who also first mentioned the name of ths 
proposed charterers James Parker and CJo., of Glasgow, and tha 
freight thej were prepared to giTO, that Emeet Coster was pleased 
with the suggestion, and undertook to write er telegraph to his 
father, who was abroad, for instmctions; that on the day after seeing 
Buchanan, Costey jnn., met the party Dhanis and told him what 
had pssied with Buchanan, that Dhanis said his firm oonld pr a c iu e 
a freight to Port Natal as well as Gray & Buchanan; thai Goalej 
jun., answered that as Ksodonald, Dhanis, and Hoed had heea 
acting as brokers for the ship he would give them the prsferanoe if 
they could get the same tenns as Gray and Buchanan; that Costey 
jnn., having reoeiTed a telegram from his father on the monK 
ing of Moi^y the 11th Ju^ hut, sanctioning the charter; and 
being informed by Mr. Hood, of Macdonald, Dhanis, and Hood, 
that Jie knew the party for whom Mr. Buchanan had spoken, and 
could obtain a charter from him as well as Buchanan oonld, the 
said Costey, jun., authorised Hood to make out the Charter No. 8, 
and signed it with the view of Hood getting it also signed hj 
James Parker and Co., that Hood took it to them accndiagly. 
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%iit ihsj dediaed to enter iito a cluurter party except tlirongh 
tjray & Buchanan, on the ground that they (Parker « Co.) had 
hoeu introduced to the ship and ita owner by the said Gray A 
Bncfaanan, whom they had employed to look out for a freight, and 
^Ihat Coatey, jun., finding that Macdonald, Dhanii, & Hood were 
finable to -^ect a charter with Parker & Co., entered the same 
day into the charter party No. 20, prepared by Gray & Buchanan, 
and on which they have been paid a commission of 5 per cent : 
Finds that the proof farther instructs that Gray & Buchanan were, 
in point of fact, the brokers first employed by James Parker & 
<k>^ and wen the first who mentioned to them the ^*Amiral de 
Mackau," at the agreed on freight of £820, in consequence of which 
Parker & Go. granted them the letter Ko. 15, and although 
Parker & Co. afterwards asked Macdonald, Bhanis, & Hood, 
^Jao to look out for freight to Port Natal, they came under no 
obUfatien to employ them as brokers m preference to Gray A 
Bucnaium, and, in point of fact^ Macdonald, Dfaanis, & Hood 
Trere never in a position to ofier Parker & Co.*8 freight to Costey, 
^bile Gray & Buchanan were : Finds, in point of law, that the 
broker who, at s hip o wn e is ' request, first makes said owner and a 
proposed -charterer known to each other as mutually willing to 
enter into a charter party, in terms preriously communicated, is 
entitled to his commission should the charter party be ultimately 
-entered into upon the same or equally faTourable terms through a 
new broker (Addison on Contracts, p. 696, 5th ed.): but finds 
that this rule is not applicable to the circumstances of the present 
•ease, seeing that it was Gray & Buchanan, and not Macdonald, 
Dhftnis, & Hood, who first brought Costey, and Parker & Co., to 
•#sch other, and Macdonald, Bhanis, A Hood, never had it m their 
power to ofier a frdght to Costey from Parker & Co. : Therefore, 
in the action at the instance of Macdonald, Dhanis, & Hood, sus- 
tains the 'defences, and assdlzies the party Costey, and in the 
action at the iBstanoe of the party Costey, repels the defenees, and 
decerns against Macdonald, Dhanis, & Hood, for the sum of £25 
IBs. 2d., with interest, as libelled: Finds them also liable in 
expenses in the conjoined actions ; allows an account thereof to be 
given in, and remits the same to the- auditor to tax and report 

Note. — ^This case is very different in its circumstances from 
that of Sftrrow (f FtUf, Law^ decided in this Court on 8rd August 
and 23rd December last. It was there proved that Morrow & Fell 
irere the first brokers who brought the charterers and shipowners 
together, and who thus led to the charter party being entered into, 
irhich was subsequently effected througn other brokers. The 
owners who had originally employed Merrow & Fell were therefore 
held liable to them in commission. But here, the more the evi- 
dence is examined the more distinctly it appean that the freight to 
Port Natal was first suggested by Gray & Buchanan, and that they 
were the parties who first knew of James Parker & Co., and men- 
tioned them to Costey. He would willingly, if he could, have 
thrown the business into the hands of MacdoniLld, Dhanis, & Hood, 
but he always warned them that his employment of them was con- 
tingent on their having, as they asserted, Parker & Co. in their 
bands, and it would be too much to attach a liability to Costey 
because the party he thus intended to benefit could not prevail 
open the fineighters to transact throa^^ them. 

The pursuer appealed, and, after a hearing, the Sheriff 

pronounced the following judgment: — 

Having heard parties' procuratora under the appeal for the 
pursuen, and made avizandum, and oonsdered the Interlocutor 
appealed agmnst, along with the record, proof adduced, and whole 
process, a^eres to the Interlocutor appealed from for the reasons 
stated by the Sheriff'-Substitute, as also those in the foUowing 
Note, and dismiases the AppcaL 

NoTS. — All cases at the instance of a shipbroker against parties 
firom whom he daims brokerage for having been instrumental in 
procuring a charter party for a vessel for them, are, in some 
degree, special, and depend on their own circumstances. In the 
present case, the Sheriff deems it sufficient to say that he does not 
think there are circumstances of sufficient weight to take the case 
out of the rule adopted in this Coort, after fidl consideration, both 
by him and the Sheriff-Substitute. In the case of Merrow ^ FeU 
V. LaWj referred to by the Sheriff-Substitute, the evidenoe as to 
what had actually passed between the parties before the charter 
party was finally arranged, b very contradictory, although the 
parties giving it are above suspicion. But, upon the whole, it 
seems to be established that the charter party was really procured 
through the instrumentality of Parker & Co., and that they are 
the parties entitled to the oommiafbion. It is quite true that if a 
party is so imprudent as to grant authority to two different persons 
to negociate a charter party for him, he may render himself liable 



to both for the brokerage, though there la of course only one con- 
tract. But here the weight of the evidence seems to show that 
the charter party was really obtained by Parker & Co., and that - 
the pursuers had not got so far in the business as to give them a 
good claim for the 'commission in question, and the evidenoe so 
clearly summed up in the Sheriff-Substitute's Note seems to sub- 
stantiate this, notwithstanding the contradiction in the testimony 
of the witnesses. 
AcL T. G. Wri«ht. AU. J. B. Dill. 



10th August, 1865. 
SHERIFF OOUBT, RENFREWSHIRE— GLASGOW. 

(SnXBIFFS FSASBR ASD TeNNENT ) 



Janbt Clabk Abmour v, William Morris. 

Filiation. — (Xrcumstances in which found that the purstier 

had failed to establish her case, 
Thb puiBueTy a domestic servant, laised this action 
against the defender, concluding for the inlying charges 
and aliment of an illegitimate female child borne hj her 
on dd October, 1864, of which she alleged the defender 
waa the father. The defender denied intercourse and 
th^ paternity, and averred that the pursuer had attri- 
buted the paternity to another person. After a proof, 
the Sheriff-Substitute pronounced the following Inter- 
locutor : — 

Haying heard parties* proenrators on the import of the oonduded 
proof, Finds that the pursuer has failed in proving the defender to 
be the fiither of the child for which she seeks almient: Thereforo 
sai»ilirii*it him from the eendusions of the action : Finds him en- 
titled to expenses : Allows an account to be given in ; and remits 
the same, when lodged, to the auditor of Court, to tax and report ; 
and decerns. 

NoTK. — ^The Sheriff-Substitute has no hesitation in finding that 
the pursuer has failed m establishing that the defender is the father 
of her child. The child was bom on the 8rd of October, 1864. 
The defender is a married man with a laige familj. The pursuer 
in her evidenoe says that the defender had connection with her 
about the middle of December, 1863, and that the interoourse ooa- 
tinued occasionally from that time till the month of April following, 
the last time when it took place being on the 5th of May, 1864. 
It is to be remarked, in the first place, that there is no proof of 
any previous familiarities, or intimacy, between the parties. This 
rests on the parsuer*s oath alone. An attempt ban been made to 
prove an act of connection so early as the 4th June, 1868, and 
there is no evidence to bring the parties together in the defender's 
photographic place at that time. But the probability af connection 
having taken place at that time, is taken away by the evidence of 
the witness Jane Walls, a witness to whom no suspicion attaches, 
if her evidence does not go so far as to show that there could not 
have been intercourse at that tune and place. The pursuer's state- 
ments aa to the course of acts of connection said to have taken 
pkce, from the middle of December to April following, rests on her 
evidenoe alone, not corroborated, so far as the Sheriff-Substitute is 
aware, by any other evidence. On the contrary, the statement 
that connection took place at the times and plans mentioned by 
the pursuer is rendered improbable by the evidence of the witnesses 
Jane Walls and Maty Bums. The only other evidenoe tending to 
attribute the patemity to the defender is the pursuer's statement 
in labour, or shortly after the birth, that the defender was the 
father. This evidence is not suffident of itself and having regard 
to the other evidence, to corroborate the pursuer's statement It 
u further said that the defender admitted having had connection 
with the pursuer at an interview which he had with her after the 
child was bora. The pursuer, and BIrs. Amour, her step-mother, 
say that he did make this admisson. The defender and his wife, 
the only other parties present, say that he did not, — ^but denied 
having had any thing to do with the pursuer. In this state of the 
proof, it oould not be held to be proved that an admission wss 
made. But a neutral witness, Mary Gillies, disproves the alleged 
admission. The pursuer and her step-moUier called upon Mary 
Gillies ou their return, and told her the result of the interview, and 
that result is stated by this witness to have been, according to tht 
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sooonnt then giren to her bj Mrs. Annonr and the pnmier, that 
the " defender denied having had any thing to do with the par- 
aaer." It also throws suspicion on the pursaer's evidence that she 
had attribated or allowed the paternity of her child to be attributed 
to another party. This is proved both by Mrs. Veitch and Mary 
Gillies. Mrs. Armour had gone to Paisley to endeavour to make 
an arrangement with this party, as the father of the child. The 
pursuer says in her evidence that she did not know that her mother 
had gone to Paisley to see this person till after she came back, 
while Mrs. Veitch ssjrs that the pursuer told her that ber mother 
was going to see him in the next week. This throws much dis- 
credit on the pursuer's evidence, and the Sheriff-Substitute is of 
opinion, upon the whole proof, that she has entirely failed ia 
makhig out her case, and he has thensfore assoilaied the defender. 

The pursuer appealed, and lodged a reclaiming peti- 
tion; but the Sheriff, without answers, adhered by the 
following Interlocutor: — 

The Sheriff having considered the reclaiming petition for th^ 
pursuer, proof, and whole process, refuses the prayer of the reclaim- 
ing petition, dismisses the pursuer's appeal, adheres to the Inter- 
locutor appealed against, and decerns. 

Note. — ^The Sheriff concurs in the views of the Sheriff-Substi- 
tute. There is really no evidence against the defender eicept the 
pursuer's own statement, but that is contradicted by the defender, 
and therefore the pursuer has failed to establish her case. 



AcL J. C. SxiTU. 



Alt, Hew M^Ilwbaith. 



11th AvotrsT, 1665. 

SHEBIFF COURT, BENFBEWSHIRE— PAISLEY. 

(Shxbiffs Patrick Fraseb aj^d CAatFBsix.) 

J. G. F. Robertson aitd Mandatories v, James Con- 
NELL, accountant in Glasgow, and William Msnzies, 
Wright there. 

Poinding of the Ground — Contract of Excambion. — Ttoo 
proprietors agreed to excamb ecu:h other's grounds. B'b 
title vjos personal, and had not been feudalised j over 
the property of A there was an heritable bond, and the 
feu duties were in arrears, B had entered into posses- 
sion of A's land, and had expended a considerable sum 
thereon, A's creditors raised an action of poinding of 
the ground, calling his debtor A, and B the excamber. 
B pleaded, thai being neither proprietor nor tenant, but 
only in possession under an unimplemented missive, his 
moveables were not liable to be poinded. Defence re- 
pelled, and decree given. 

This was an actic n of poinding of ground, in the sum- 
monB to which the defender, Connell, was described as 
proprietor and possessor, or possessor of the lands and 
others afterwards referred to, in virtue of a minute of 
excambion and agreement between the defenders, dated 
16th July, 1862, whereby the defender, Menzies, agreed 
to dispone, absolutely, to the other defender, Connell, 
the subjects referred to, with entry at the term of Whit- 
sunday, 1862, and that Connell became bound to relieve 
Menzies of a bond for £550 sterling, with interest from 
the term of entry, and that under the minute of excam- 
bion and agreement, Connell had entered into possession, 
and, at the date of the summons, possessed the same. 

No appearance was made for the defender Menzies, 
but the defender Connell appeared, and gave in a defence 
which was contained in a minute. The defence was, 
that although in possession of the subjects in question, 



the defender was not proprietor nor tenant thereof; that 
the other defender, William Menzies, had hitherto failed 
to implement his part in the agreement of excambion 
referred to in the simmions, by which he was bound to 
give this defender a title to the subjects, which it is 
believed has arisen from his inability to pay cotUA 
arrears of feu-duty due prior to the date of entry stlpii- 
lated in the agreement, while this defender has, in the 
meantime, expended about £200 in putting the subjects 
into thorough repair. This defender, therefore, pleads 
that neither being proprietor nor tenant, but merely ia 
the occupation, imder an unimplemented miasire, and 
not being personally liable in payment of the pursuer's 
bond, his moveables are not liable to be poindedl, and he 
is entitled to decree of absolvitor, with expenses. 

The record was then closed, and parties* procnzaton 
having been heard, the Sheriff-Substitute pronounced 
the following Interlocutor : — 

Having ooD«dered the dowd record, prodactions, tnd wMe pco^ 
oesB, and beard parties* procarators thereon, for the reasons stated in 
the snbjoined Note, Repels the defences for the defender, James Obb> 
nell : Finds that the other defender, William Menaies, has failed to 
appear, and holds him as confessed, and decerns, in terms of the 
conclusions of the libel against the said James Connell, and tbis 
said William Menzies, for his interest, as libelled: Finds the 
defender, James Connell, liable in expenses: Allows an •cooant 
thereof to be given in ; and remits to the auditor of Coiut to tax 
and report. 

Note. — the pnrsner^s title to poind the ground is not disputed, 
and IS sufficiently instructed bj the productions ia process. But 
the defender, Mr. Connell, who admits that he is in the ezdnait* 
and sole possession of the subjects in question, and has expended » 
large sum of money on them, pleads that he is not personally liabla 
for the debt due to the pursuer, and that being neither proprietor 
nor tenant of the subjects, his moveables, on the ground, are not 
liable to be poinded. It is thot^ht that this plea is untenaUo. 
That this defender is not personally liable for the debt is nnimpor^ 
tant, because this is not a step of pei«onal but real diligence <m m 
debiium fundi, confessedly due to the pursuer. It is directed 
against this defender as proprietor or possessor of the sabjeeta. 
He may not have a feudal title to the subjects, but he admits that 
he has a personal title thereto, and be admits that be alone is in 
possession, and in the natural possession of the same. It is qjtm 
proprietor that he so possesses the lands, and he does so personidly. 
He did not dispute that any tenant of the land would be liable to 
hare his moveables poinded under this diligenoe, but he says be is 
not a tenant, which is tme enough. The practical result of his 
argument, therefore, is, that a purehaser, or donee, or other ac^iufcr 
of heritable property, burdened with debt, by keeping natural po»- 
session thereof, without getting a title, may cut out the creditor 
from the appropriate diligenoe of poindmg the ground. This is 
not only erroneous, and unsupported by any dedsion known to the 
Sheriff-Substitute, but it is directly contrary to the express terms 
in which the creditor's right to poind the ground is treated of ia 
the Institutional Writers (Ficfo Erskine, ir., 1, 11, 12, 13, and 
Stair, iv., 23). 

The defender appealed, but did not lodge either a 
notice of oral hearing or a reclaiming petition. The 
Sheriff thereafter pronounced the following judgment: — 

The Sheriff havmg con^dered the appeal for the defender, James 
Connell, closed record and whole process, dismisses the said appeal : 
Adheres to the Interlocutor appealed against, and decerns: Finda 
the defender, James Connell, liable in additional expenses; allows 
an account thereof to be lodged, and remits the same to the auditor 
of Court to tax and to report. 

NoTB. — This case oomes up to the Sheriff in a most unsatisfae* 
tory way. The defender, who has appealed, has not thought fit 
to crave an oral hearing in support of his appeal, nor to lodge s 
reclaiming petition, and the Sheriff is thus left to ^Uspose of the 
case without any assistanoe whatever from the bar. Parties are 
entitled to take this course if they choose, but the inference neces- 
sarily is, that the appeal has been taken for no other purpose but 
to obtain a little delay. The Sheriff has, however, considered the 
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case, and is of opinion that the Interlocutor appealed against is 
well fonndML Mr. More lajs it down that ** this diligence" (of 
poinding of the ground) ** affects all possessors of the lands" 
(More*s Notee, p. 211); and in Adanuon ▼. Babnarinoch^ No. 
10587, it was held that "a poinding of the gronnd must take 
effect against whatever possessor." The defender admits that he 
as poasessor of the ground, and, therefore, poinding of the ground 
is oompetent, so far as regards him. 

4ci. Thos. M'Bo9ebt. AU. Jajusb Caldwsll. 



16th August, 1866. 

SHERIFF COUBT, LAHARKSHIBE_6LASQ0W. 

(Sbbbiffs Sir A. Alisoh xsj> H. G. Bell.) 



Rev. Alexander Arthur v. Archibald Morrison 
AND David M*Cubbin, his Trustee, 

Foinding of the Ground — Annual Renter — ^Proprietor. — 
The proprietor of certain mb/ecte (Acquired by assigna- 
tion right to a ground annual over the subjects. A 
former owner of the sul^ects, now bankrupt, had disposed 
them, and the purchaser from Mm had sold them to the 
raiser of this action. He had called as parties the 
bankrupt and his trustee. Held that as the raiser was 
now proprietor, an action of poinding of the ground was 
incompetent, and acHon dismissed with costs. 

The pursuer^ Mr. Arthur, acquired at a public way, on 
22d Dec, 1864, certain subjects in Glasgow which had 
formerly been the property of the bankrupt, but had 
been disposed by him .to th^ Standard Investment So- 
ciety. The society had exposed them to sale, and they 
were then purchased by the pursuer. Shortly afterwards 
the pursuer had also acquired a ground annual, which 
rested over the property. Wishing to secure certain 
moveables on the property, the pursuer raised this action 
of poinding of the ground, calling the bankrupt Morrison 
and his trustee. Alter hearing parties' procurators, the 
Sheriff-Substitute pronounced the following Interlocu- 
tor: — 

Having heard parties* procnratorB, and resumed ooDsideration of 
the whole proceas : Finds that the porsner insiftts in this action of 
poinding of the ground as assignee of the proprietriz of a ground 
annual due at Martinmas, 1864, conform to assignation, No. 7/5, 
dated 29th and dOth Dec, 1664 ; Finds that, previous to aoquinng 
said asngnation, the pursuer had become proprietor of the subjects 
burdened with the said ground annnal, confonn to the minute 
annexed to the articles of roup, No. 7/6, which minute is dated 
22d Deo. 1864 : Finds that this action was instituted on the 80th 
of said month, and that the parties called as defenders are the 
bankmpt Archibald Morrison and the trustee in hb sequestration, 
David M*Cubbin: finds that it is instructed bj the productions in 
Ko. 8 that the estates of the said bankrupt were sequestrated on 
19th October, 1864, and that his said trustee wascoi^rmed on the 
16th Nov. thereafter: Finds that the bankrupt was not at the date 
of his sequestration proprietor of the subjects in question, he having 
(Bonveyed them bj the disposition No. 7/7 to the tmstees of the 
Standard Investment Society, in Oct., 1868, and it was by said 
trustees that thej were sold to the pursuer: Finds that some time 
before the execution of the summons all the moveable effects on the 
ground belonging to the bankrupt had been removed by his trustee, 
except certain articles which tlie pursuer maintained to be fixtures, 
and to the removal of which he objected on that ground : ilnds 
that in the above drcumstanoes this action Is inept and incompe- 
tent; firsts because a poinding of the ground is oompetent only to 
heritable creditors, and not to proprietors, seong that, in the words 
of Endone, B. iv. tit. 1, sec 11, ** there is a natural impropriety in 
poinding the ground of lands possessed by the poinder hunself, the 
only proper process competent to such for the reoorery of tiieir rents 



being that of maills and duties ;" second, because, in an action of 
poinding the ground, the proprietor of the lands must be called as a 
defender as well as the tenants and possessors (ib., sec. 12); but 
the only parties called as defenders to the present action are neither 
proprietors, possessors, nor tenants; third, because the pursuer, 
being the proprietor both of the land and of the annual rent, the 
claim to the latter is extinguished confiuione in his person, and the 
annual rent due at Martinmas last has already been paid^ to the 
pursuer*s cedent by the parties who were then the owners of the 
lands: fourth, becanse, on the pursuer's own showing, there is 
nothing left to poind except two or three articles which he main- 
tains to be part and pertinent of the heritable subjects ; and, fifth, 
becanse the whole moveables having been vested in the trustee, in 
virtue of the provisions of sec 102 of the Bankruptcy (Scotland) 
Act, 1866, and he having been confirmed and entered into posses- 
sion before the pursuer used, or in Htulo to use diligence of any 
kind, the subsequent raising of a summons of poinding of the ground 
could not confer any real right in moveables which had already 
passed out of the person of the bankmpt tenant preferable to the 
prior and completed right of the trustee (Campbell's Tmstees, Jan. 
13, 1835). Therefore, sustains the defences both preliminary and 
on the merits, and dismisses the action: Finds the pursuer liable in 
expenses, allows an acconnt thereof to be given in, and remits the 
same to the auditor to tax and report, and decerns. 

Note. — In the case of Campbeirs Trustees, the Lord Ordinair, 
with whom the majority of the Judges concurred, said — " It is 
necessary for the heritable creditor to use some process of attach- 
ment previous to the confirmation of the trustee, in order to obtain 
a preference over the moveables on the lands, and if this be 'not 
done, they will be vested in the trustee for the whole creditors by 
the force of the statute." In the case of Kinnear, November 17, 
1832, where sequestration was not allowed to stay a poinding of 
the ground, and decree was given reserving all objections to the 
preference, it is specially to be noted that the summons was raised 
before the trustee was confiraied. Here the case fails both in this 
and some other essential particulars. 

The pursuer appealed ; and, after a hearing, the SherifiT 

pronounced the following judgment : — 

Having heard parties* procurators under the pursuer's appeal 
upon the Interlocutor appealed against, and whole process, in 
respect the pursuer insists on this action of poinding of the ground 
as the assignee of the proprietrix of a ground annual due at Mar- 
tinmas, 1864, conform to assignation in his favour, dated 29th and 
dOth December, 1864, in respect that prior to acquiring said assig- 
nation the pursuer had become proprietor of the subjects burdened 
with said ground annual under the minute dated 22d December, 
1864, annexed to the articles of roup No. 7/6 of process, and the 
present action was not instituted till the dOth of that month, and 
in respect a poinding of the ground is competent only to heritable 
creditors, and not to proprietors, the only proper process competent 
to a proprietor being that of maills and duties, and sueing in an 
action of poinding the ground the proprietor of the lands must be 
called as a defender as well as the tenants and possessors: Adheres 
to the Interlocutor in so far as it sustains the defences, and dis- 
misses the action with expenses upon the first four grounds stated 
in the Sheriff-Substitute's Interlocutor, and dismisses the action. 

4cC Galbbaith & M'Lat. AU, J. Fishxb M*Labbn. 



23bd Auoust, 1865. 

SHEBIFF COUBT, LANABESHIBE— GLASGOW. 

(Shebiffs Siu k, AusoN ASB Bell.) 



William Tolmie, Accountant, Glasgow, James Pearston's 
Trustee, v, Joseph Peabston. 

Bankruptcy— Conjunct and Confident— Sale— DeUveiy—Bepnted 
Ownership. — The dMher <{fan intolvmU made a formal pur- 
chase of kia household furmture^ performed oertam acts qf 
appareat oumersh^; but thereafter the uuohmUf new heeome 
baHkngst^aetuqOjf remained in possession of the furniture. Bis 
trustee claimed possession of the furniture as pari of the bank- 
npt estate, but his brother took possession qfthe key, and reused 
delivery. In an action for delivery at the trustee's imtanee, 
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BM Oat Iken wu no cafe, tior any legal ddhetif ; ikid even hoi 
ikere been a mh^ ike cpen and actmal poteeetion p/tkejnrmtan 
2y tkebonhn^ would kave exchided the (mrekaeerU rigki, under 
the doctrine e/repniedoumeraipi and thai the U'mtMwaetkim' 
fore entitled to poeeeaehn of the furniture^ 

James Pearston having become insolvent, ancT wishing 
to secure his household furniture, proposed to make a 
sale of it to his brother Joseph. Inventories and valu- 
ations were made up, and a sunt was named and was' 
alleged to have been paid. The seller left the house for 
a short time, and the landlord agreed to take the pur- 
chaser as the tenant. The seller, however, shortly after 
returned to possession^ and he continued in possession 
ibr several years. He tiiien became bankrupt, and his 
trustee claimed the* fomiture as part of the bankrupt 
estate. The purchaser resisted, and the trustee pre- 
eented an application to the Sheriff for delivery. The 
purchaser appealed and resisted. After a proof, and 
parties' procurators having been heard, the Sheriff-Sab- 
stitute pronounced the following Interlocutor: — 

HaTing beard paztSes^'proainitora, and resumed eonaidentMrn of 
the proof, prodnctioiia, and whole process — ^Finds that, on the 27th 
October, 1858, the banknpt, James Pearston, entered into a nomi- 
.nal transaction, c/t sale-, with hia brother, the defender, Joseph 
Pearston, bj which the former acknowledged thai he had aold to 
the latter, tiie whole of his household foniitare; as contained in 
the inventoiy No. 7/1, at the price of £550, conform to the leoefi^t 
annexed to said inrentory : Fmds. that the said sun is stated to 
have been composed of prior loana received by the bankrupt from 
the defender to the amount of £340, and of the bank cheque, Now 
7/2, ^Ten at the time, for £210: Finds that, on the occasion of 
said alleged sale, the bankrupt left the house, No. 12 Glasgow 
Street, in which the said furniture was, and of which he was tenant 
for a fortnight or thsee weeks, and the landlord in the interral 
agreed to substitute the defender as his tenant, after which the 
bankrupt returned to the house and remained in it till Whitsundaj, 
1864: Finds that the defender nerer rended in sud house, and 
nerer removed any of the furniture out of it, and the whole other 
effects belonging to the bankrupt remained in it daring his temp<^ 
rary absence in October and November, 1858: Finds that the 
bankrupt did not pay any rent to the defender for said house, and 
the rent payable to the hmdlord was paid by the bankrupt from 
Whitsunday, 1862, till Whitsunday, 1864, whUe the taxes were 
also paid by the bankrupt, who likewise paid premiums of insur- 
ance oyer the furniture, he having effected such insurance of his 
own accord without any communication with the defender : Finds 
that at Whitsunday last, the bankrupt removed to another house, 
No. 16 West Prince's Street, which was taken by the witness, John 
King Clark, on the underBtanding that it was to be occupied by the 
defender, but which was in point of fact occupied by the bankrupt, 
who took the whole of said furniture to it, and made no arrange- 
ment with the defender to pay rent to him for it : Finds that on 
the bankrupt's sequestration in June, 1864, the defender got him 
to deliver the key of the Piioee's Street house to him, and now 
claims the furniture therein as his own, and refuses to give it up to 
the pursuer, who claims it as part of the bankrupt estate : Finds 
that by authority of the Court, the inventory and valuation No. 6 
of said furniture has been made pendente lUe^ and the valuation 
amounts in cumulo to the sum of £245 10s. 2d.: Finds in point of 
law that no effectual sale or transfer of the furniture from the 
bankrupt to the defender has taken place, the real transaction 
being of the nature of a loan or advance by one brother to another, 
with a simuUite sale without delivery, and undotbed with posses- 
non, in expectation that it would opente as a preference against 
other crediton, so as to secure the furniture still for the bankrupt : 
Therefore, and under reference to the annexed note, repels the de- 
fences, continues and makes perpetual the interim interdict formerly 
granted, and ordains the defender to deliver in terms of the conclu- 
sion of the petition to that effect, with certification that, failing such 
delivery within six days, warrant will be granted as alternatively 
craved : Finds the defender also liable in expenses, allows an account 
thereof to be given in, and reudts the same to the auditor to tax 
and nport^ and decscBS. 



NoTB^-TUs ease i^pean io the Shsriff-Snbftitiile to be usarfj 
on all foofs with that of Sim, 8d Jime».1862, which was vefj man- 
folly considered in-the Court of Session. It was t^cre hdd, wn th» 
rubric bears, '* That the fint section of the Mercantile Law AmmA- 
ment Act did not apply to a traoaaction or sale under which, a as 
part of the agreement, the-subject soUl renmined nndeliwed, ani 
the sellen not ooly had the 'custody,' but eontittued in the on ani 
possession of it"' Amajority of the conaalted judges had iMd it 4mb 
m the previous- ease of Wyper (S.S.IX, toL 23^ jMge 606), " That 
the principle of the eommon law, that the undelivered goods stifl 
remain the propeity of the seller, is UBtouched by the statute, aal 
its practical oonaequenoes still remain unimpaired, except in so fir 
as they an exprasdy tdken away or modified by positive onoetmeBt* 
The Lord Justiee-Clerk, in delivering his judgment in Son's eosi, 
adverted to tUs, and said, " I hold that the act appfies to 900^ 
sold but remaining with-tiie seller, while the seller has no '*—»■**»■' 
use and enjoyment, and b under a constant obligation to deKver the 
goods under the contract of sale." Lord Cowan eaid, ^ The statute 
provides for the case of the custody remaining with the seller, nMau^g 
that custody for the safety and preservation of the thing sold, which 
the seller behoves to leave when the delivery is net inteodod to br 
immediate. Such custody is entirely different from the continiied 
possession, use, and enjoyment lefl with the seller in this case.** b' 
the present action it is apparent that the bankrupt's use and enjoy- 
ment of the furniture was never once interfered with, nor intended 
to be so, although a period of nearly six yea» ebpsed from the date 
of the alleged siJe. The leaving of the house ibr a short time and- 
the changing of the nominal tenantcy was in no respects eqmvaleat 
to delivery of the furniture to the defender ; and when the bank- 
rupt removed to another house at Whitsunday, 1864, it was he, and 
not the defender, who took the furniture there with him. Even 
supposing it oonld be held that something like symbolical deltveiy 
had been given to the defender, the doctrines applicable to repoted 
ownership would in that case come mto feroe, thi^ a propriotor who* 
allowed another to deal with moveable subjects as if they were his 
own, could not afterwards step between said suljects and the repu- 
ted owner's ordinary creditors* But the whole ciicnmstanoeB here^ 
indicate that the defender meant to leave his brother in unooDtroUei 
possession ; and the loose manner in which the tiunsaction of sak 
was gone about, is shown by the fact that iriiat the defender saTS- 
he paid £550 for is valued by neutral valuaton as worth only £250i 
The ease of Mitchen, 12th November, 1856, referred to by tki 
defender, was a case where a trustee iu' sooeession disputed the 
validity of a sale which the preceding trustee had made,. and it had, 
therefore, no analogy to the present The oase of Buntin, Kith 
July, 1864, is more m pomt ; and if the old law is not aflfected by 
the statute, where there has been no parting with the actual use oT 
the subject sold, then the cases of Anderson, 22d December, 1848, 
and M'Arthur, 9th July, 1858, remain as authorities against the 



Thedefender appealed; and, after a hearing, the Sherif 
pronounced the* following judgment : — 

Having, heard parties' procurators, under the defender's appasl, 
upon the interlocutor appealed against, and having made avizaadma 
and considered the record, proof adduced, end whole process, for tht 
reasons stated by the Sheriff-Snbstitnte, adheres>to^the Interlociitai^ 
repelling the defences, and declaring the lateidjct peipetaal, wad 
finding thedefender liable in expenses;, but in respect the fnniten 
and effects in question, delivery of which is craved in the originrf 
petition, have of consent of both parties been sold under the wwk* 
rant of tho-Court, and the free proceeds of sale consigned in bonk 
in the joint names of the agents for the parties, so that deliverj sf 
the furniture is now impraoticaUe, recalls the order for delivoiy 
contained in the Interloootor under review, and in lieu tbeiotf 
appoints the defender to deliver over to the pursuer the bank 
deposit receipt produced in process for £152 14s. Id. as the free 
proceeds of sale of the furniture endoned by his (the defisndei'o) 
agent; and grants warrant ta and authorises the pursuer to uplift 
the contents of said bank receipt as a enrrogfa m n of tho funitiin^ 
and quoad tdtra dismisses the appeal.. 

Note.— The decision pronounced by the Court in the eaao of 
Sim, Srd June, 1862, referred to by the Sheriff-Substitnte, appoao 
to be dedsive of the present case. By the Mereantite Law Amend- 
ment Act (section 1), the right of a purchaser t» goods sold is de- 
clared to be complete without delivery, and when the goods sold 
still remain in the custody of the seller. The Court, bowefor, m 
Sim's case held that this provision of tho Act does not apply to% tk 
sale or transaction under which, as a part of the agreement, the 
subject sold renwiaed undsliv«»d, and the seller not only had ths 
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«iiitody but ooBtiDiwd in the foil lue and enjoyment of it That 
caae is pnciBelj appGcable to the pneent, aSf even althongh there 
had been a bona fide sale of the fnrnitare by the bankrupt to hie 
brother, the present defender, and the price was paid by the hitter, 
which appears to have been the ease, yet it is deai that the nse and 
ei^joyment of it by the bankmpt was not interfered witli, and was 
ne^er intended to be so, daring the six years that have elapsed 
since the date of the sale. 

Holding, then, that the provision m the MereantOe Law Amend- 
ment Act does not apply to such a sale as that which is hese 
alleged, and Uiat the old law is not affected by the statute, the 
case oomes to be decided aeoordmg to that law. Seeing then that 
thero was noTor any actoal or real deliTery of the fhmitnre by the 
bankrupt to his brother, and that the former all along had the full 
use and eigoyment of it in both honses, Just as if no sale had taken 
place, the cases of Anderson, 22d December, 1848, and M'Arthur, 
9th Joly, 1858, are all distinctly applicable to the present case, 
and dedsiTe against the defender. 

The temporary leaving the house for a short time by the bank- 
rupt, and handing over tiie key to his brother as the purebaser of 
the furniture, was a mere device, and cannot be held equivalent to 
delivery, which was essential to complete the contract of sale, and 
exclude the trustee on the bankrupt's sequestrated estate from 
claiming the furniture, which was in his possession at the date of 
the bankruptcy, as part of his estate, which he does under the pre- 
•0ent aetion. 

Act. J. FiSHKB M'liABSir. AU. Thoxas O. WBiaur. 



24th August, 1865. 

SHERIFF COUBT, LANARKSHIRE —GLASGOW. 

(Shsbiffs Sib A. Auson aivd H. G. Bkll.) 

MoBONET & Co. AND OTHERS, Appellants in Jack- 
son & Sons' Sequestration. 

Bankruptcy — Resolution of Creditors — Compromise — 
Bankrupt Act, Sec. 176. — At a meeting of creditors 
on a hcmkrupt estate, the nuyoriiy carried a resolution 
authorising the trustee and commissioners to compromise 
a claim. The minority appealed, and offered to relieve 
the trustee and estate and pay the sum offered for a 
compromise^ on obtaining the creditors^ right to raise 
and prosecute the claim, and to pay any sum which they 
might recover over and above what they may have paid. 
Held that the minority loere not excluded from this right 
by ihe llZth section of the Bankrupt Act, 

This appeal arose out of a resolution come to at a meet- 
ing of the creditors of the bankrupts, by wbicli the 
trustee was instructed to proceed with an action against 
MacfiEurlane & Co. for behoof of the general body of cre- 
ditors, unless Macfarlane & Co. were disposed to offer 
guch terms of compromise as the trustee and commis- 
sioners might consider reasonable ; and it was remitted 
to the trustee and commissioners to entertain and dispose 
of such an offer, if the same should be made. 

The appellants were in the minority. In their appeal 
they stated, that previous to March, 1864, biU transac- 
tions for their accommodation had taken place between 
Mac&rlane & Co. and the bankrupts, and that a bill fDr 
£1988 Is. 7d. was current in >Iarch, 1864, and fell due 
on the 16th April following; that on 26th March, about 
three weeks before the bill fell due, the bankrupts depo- 
sited with MacfEurlane & Co. a sum sufficient to mee the 
bilL Jackson & Son were sequestrated in May, '. 864; 



the deposit was therefore made within sixty days of their 
bankruptcy : and the appellants avenred that this was a 
preference in favour of Macfarlane & Co., and was redu- 
cible under the Act 1606. Counsel were consulted on 
the point ; and Mr. Toung and Mr. Qifford gave it as 
their opinion, that though the question was not without 
difficulty, yet they considered the payment for 26th 
March, 1864, was reducible as a preference. 

Article 15 of the appellants' statement was as follows : 
— *^ That the appellants' object to the remit to the trustee 
and commissioners to compromise the claim against M. 
Macfarlane & Co. after action has been raised, the trus- 
tee, as acting for the general body of creditors, not only 
to raise but prosecute to a termination an action against 
the said M. Macfarlane & Co., for recovery of the amount 
to which the estate is entitled. The appellants have no 
desire to have any concern with the action. Failing 
«this being done, to allow the appellants, upon payment 
of whatever amount M. Macfarlane & Co. may offer, and 
the trustee and commissioners, or the majority of the 
creditors, agree to accept as a compromise of said claim, 
and finding security to relieve and indemnify the trustee 
and estate of all expense and damage wldch may be 
incurred through the institution and prosecution of an 
action at their (the appellants') instance against the said 
M. Macfarlane & Co., to raise and prosecute, in name of 
the trustee, an. action against the said M. Macfarlane & 
Co. for recovery of said claim, they (the appellants) 
binding themselves, in the event of a greater sum being 
recovered in any action to be raised against the said M. 
Macfarlane & Ca than what may be sufficient, after de« 
fraying all charges, to pay them 20s. in the pound of 
their debts claimed, to account for and pay over any such 
surplus to the trustee for behoof of the other creditors. 

Pleas in law for appellants : — (1) The appellants are 
entitled, upon making payment of whatever compromise 
the majority of creditors agree to accept from M. Macfar- 
lane & Co., and Macfarlane & Co. agree to pay in Ml of 
claim against them, and finding security to relieve and 
indenmify the trustee and estate of all expense and 
damage which may be incurred through the institution 
and prosecution of an action at their (the appellants') 
instance against the said M. Macfarlane & Co., and bind- 
ing them, in the event of a greater sum being received in 
an action to be raised against the said M. MacfiEirlane & 
Co. than what may be sufficient to pay, after defraying 
aU changes to them, 20s. in the pound of their debts 
claimed, to account for and pay over any such surplus to 
the trustee for behoof of the other creditors, to te^e up 
the right of action against the said M. Macfarlane & Co 
(Vide Spence v. Gibson, 13th Dec, 1832; et Sprot, 5th 
July, 1828.) (2) The resolution complained of being 
injurious to the interests and rights of the appellante, 
ought to be recalled, and the appellants allowed to pro- 
ceed with action on the conditions stated. (3) The trus- 
tee and commissioners, and a majority of creditors, and 
either of them, cannot discharge a claim or right of 
action vested in the trustee for the behoof of the general 
body of creditors, in the face of an offer by any of the credi- 
tors to pay the compromise agreed to be accepted from the 
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debtors, and guanntoe the trustee and estate against ex- 
penses. (4) Geneially, in the drciunstances stated^ tiie 
appellants ate entitled to have the lesolution complained 
of lecalledf and a new meeting oidered by the Sheriff to be 
held, all in teims of law. (5) The trustee and commis- 
aioners having no power to entertain or dispose of any 
offer of compromise, except when no directions have been 
given by the creditors, the appeal is well founded, and 
ought to be sustained. (6) The resolution complained of 
being one giving power to the trustee and commissioners 
to defeat the leg^ rights of the minority, the appeal 
ought to be sustained. (7) That the only parties having 
an interest in or resolving to realise this claim being the 
appellants, the appeal ought to be sustained. (8) The 
appellants being aggrieved by the resolution appealed 
against, and as they will sustain loss or damage through 
the carrying out of said resolution, the appeal ought to 
be sustained. (9) The appeal being well foimded, the 
respondent ought to be found liable in expenses. 

Pleas in law for respondents : — (1) The resolution ap- 
pealed against having been duly carried by a legally 
qualified majority in number and value of the creditors 
present or represented at said meeting of 21 st November 
last, the appeal ought to be dismissed. (2) It being 
within the power of the trustee and commissionem to 
entertain and dispose of any offer of compromise which 
ghall be made, the appeal is groundless, and ought to be 
dismissed. (3) As the appellants are not aggrieved by 
said resolution, and as they can sustain no loss or damage 
through the carrying out of said resolution, the appeal 
ought to be dismissed. (4) The appeal being groundless, 
the appellants ought to be found liable in expenses, 
(5) No relevant averments have been made to entitle the 
appellants to have the proceeding at the meeting referred 
to in their appeal recalled, and a new meeting appointed 
to reconsider the resolution. (6) The course suggested 
by the appellants, and craved in their minute to be or- 
dered to be followed out, being such as would result in 
the same resolution of the ciediton being carried, with a 



like majority as that which appears on the minute nov 
complained of, the i^peal is Mvolous in itself^ and cal- 
culated to obstruct the economical realisation of the 
estate, and ought to be dismissed. (7) Qenerally, in the 
whole circumstances, the appeal ought to be dismiased 
with expenses. 

Parties were thereafter heard, and the Sheriff-Snbstir 
tute pronounced the following Interlocutor : — 

Having heard parilM* procontocs, andnriewed the pinncw, Ffai^ 
that the power given by the 176th section of the Bankropt Act l» 
the trustee and oonunisaioiier, to oompromiae any ^nesduis which 
may arias m the oonne of the aeqneatradoa, ngaHJBg the estate 
does not exclude the rif^ht of an individual creditor to be penntttcd 
to take up the right of action vested in the truatee, for the reoowy 
of an/ outstanding claim due to the bankrupt estate, provided wmk 
creditor agrees to pay to the trustee whatever sum the debtor is will- 
ing to pay by way of compromise, and also to find sufficient caatiaa 
to velieve and indeamify the trustee and catate of all expenaea and 
damage whicL may be incurred through the inadtodoa and pniaacu- 
tion by said creditor, of an action against the debtor; and farther, t-i^f 
in the event of a greater sum being recovered than may be snffident, 
after defraying all ehargea, to pay the said oeeditor twenty shffiaigB 
in the pound, the said surplus shall be paid over and aoooonted fer 
to the trustee, for behoof of the other creditors. (Spenee^ 13th De- 
cember, 1832, and Sj>rot, 6th July, 1828) : Finds that by the i«- 
solution appealed against an absolute power seems to be givaa to 
the respondent and commissioneffB, to compromiso the claim in qne*- 
tion against M*Farlane & Co., and all that the appellants cravei, in. 
this appeal, is, that the said resolution may be so far r e s t ri cte d as 
make it incompetent in the respondent and commissioner to oonehida 
such compromise, until they shall have firnt affoided the appeUanl». 
an opportunity of exercising the above right, and making payment, 
and guaranteeing the re^>ondsnt and estate as above. Theiefon, 
so far sustains the appeal, and recalls the resolution appealed • g*™^ 
in so far as it gives an absolute right to the respondent and ttun- 
miseionera to conclude a compromise before affording such oppor- 
tunity to the appellants, qtioad uUra;, di8misBea.the appeal, and ia 
the whole drcumstanoes, Finds no expenses due, and deoenis. 

KoTJE. — ^Ko contrary view has ever been taken to that whkh 
was adopted by the Court in the case of 8penc% Lord Moncrieff 
there said, " It is the right of any creditor upon a bankrupt estate, 
when it is proposed to con^mmise a cbim competent to the estate^ 
against a tnlrd party, on terms, which he thinks unfair or inadequate, 
to insist that the claim shall either be prosecuted by the trustee, or 
exposed to public sale, or shall be assigned to himself on his mating 
payment of the sum offered under the proposal of compromise, — »<fc 
binding, himself with security to keep the estate indemnis," 

AgmUfor the AppeUantt, J. Murdoch. 
Agent fir JietpondmtSj J. S. Flbmibo. 
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45HEKrF OOUftT, RENFBEWSHIB&-<»HffiKOCK. 
(SHXBiFts Fbaskr Aim Tenhbst.) 

RoYAi. Bank of Scotland v. Adam and Others. 

DiHgenee-— Poin^ting of .the Oround— CompetalioB. — 
Two JfondhMwB raiwd and executed cuiHons cf poinding 
€f ike gnnmd. The bondholder last in date wufiret in 
the execution ef diUgenee, hut Ute Jirsi bondholder had 
executed hie diUgtnce mihout any undue delatf. Ifehl 
that the diligence qf the first bondholder^ though last in 
date^ was preferable. 

This was an action of maills and duties in which there 
were several competitors. The parties claiming, and the 
grounds of their respective claims ^e fully explained 
by the Sheriff-Subtitutc in liis Interlocutor, and the 
dates of the diligences will be found in the following 
joint minute. 

Tlie parties, with a view to save the expense of dili- 
gence for the examination of havers and witnesses, do 
hereby agree on the following admissions >- 

1. It is mutually admitted tliat the deceased Robert 
Dixon, of Levengrove, Dumbartonshire, held a bond and 
disposition in security, granted by John Fulton An- 
struther, and his wtfe, over the lands of Alderwood and 
Boggiewood, and certain lionse property situated in 
rriucess Street, Port-Glasgow, for £500, dated the 16th, 
and ratified the 22nd days of November, 1859, and duly 
recorded the 14th day of December thereafter. 

2. It is admitted that the arrears of interest due on 
the said bond and disposition in security, at the date of 
raising this action, amounted to £56 148. sterling, be- 
sides the principal sum of £500. 

8. It is admitted that the said deceased Robert Dixon 
having, on the day of raised, 

before your lordship, an action of poinding of the ground 
in virtue of the said bond and disposition in security, 
which was served on the tenants on 11th February, 1862, 
he obtahied decree thereon on the 2lBt day of February, 
1862, which decree was duly executed by poinding of 
the ground of the said lands and others, in common form, 
upon the 2Gth day of March, 1862. 

4. That, in consequence of the death of the said Robert 
Dixon, which took place on the ^nd day of October 
1862, his son Robert Dixon, now of Levengrove, and his 
tutors and curators made up a title, in their own persons, 
to the said bond and disposition in security ; and having 
done so, raised, on the day of 

a second action of poinding of the ground before your 
lordship, which was served on the tenants on the 15th 
May, 1863, on which decree in absence was pronounced 
on the 19th day of June, and extracted on the 22nd day 
of Sqytember, 1863, which together, are admitted to 
constitute a completed poinding of the ground. 

5. It is admitted that Miss Nancy Adam holds a bond 
and disposition' in security, granted by Mr. and Mrs. 
Anstmther, over the same lands and others, fur £1920, 
which is dated the 19th aiul recorded the 20t]i days of 
September, 1860. 



6. It is admitted that the arrears of interest due under 
the said bond and disposition in security to Miss Adam^ 
at the date of raising this action, amounted to £100 
sterling and upwards. 

It is admitted that the said Agnes or Nancy Adam 
having raised before your lordship an action of poinding 
of the ground in virtue of her said bond and disposition 
in security, she obtained decree thereon upon the 29th 
day of January, 1862, which decree was duly executed 
by poinding of the ground of the said lands and others 
upon the 18th, 19th, 20th, 21st and 22nd days of Feb- 
ruary thereafter, which it is admitted constitute a com- 
pleted poinding of the ground. 

8. It is admitted that the claimants, Mr. James 
Robertson and the Union Bank of Scotland, on the 21st 
day of May and 12th day of December, 1862, used 
arrestments in the hands of the Royal Bank of Scotland 
and James Anderson, their agent or manager at Port- 
Glasgow, in virtue of an extract registered Protest at 
the instance of the said James Robertson and the Union 
Bank of Scotland, against the said Nancy Adam, con- 
form to diligence, and two executions of arrestments in 
process, against which, all competent objections are 
reserved. 

The agreement between Dugald Shankland, as trustee 
on tiie sequestrated estate of John F. Anstmther, and 
Robert Dunlop, writer in Glasgow, and others, the herit- 
able creditors, dated 24th April and 3rd May, 1862, was 
by agreement, allowed to be produced in process, or a 
certified copy thereof. 

The record having been closed, and parties* procura- 
tors heard, the Sheriff-Substitute pronounced the follow- 
ing Interlocutor: — 

The Sbetiff-Sobetiiate hftTing heard j^arties* procoratofB on the 
whole canae, and contidered the joint minute of admieeioo for the 
parties, Finds it admitted that the claimants, Mn. Alice Simpson 
or Dixon, and ethers, tators of Robert Dixon, holds an heritable 
security oyer the lands mentioned in said minute prior in date, and 
therefore preferable to, that held orer the same lands by Miss 
Adams, the first mentioned secarity being dated the 16th and 
ratified the 22nd November, 1859, and recorded on the 14th 
December of the same year, while the second secniitj is dated the 
19th and recorded the 20th September, 1860: Finds that the firat 
completed poinding of the grounds was executed by Miss Nancy 
Adams upon the 18ih and 22nd and intervening days of Febmaiy, 
1862, being prior in date to the poindings of the grounds executed 
by the deoMsed Robert Dixon, and the cUunants, Mrs. Alice Simp- 
son or Dixon, and others: But finds that, before Miss Adam had 
executed a completed poinding of the ground, which she did on the 
above mentioned dates— from the 18th to the 22nd Februar)-, 
1862 — the said deceased Robert Dixon being the prior and prefer- 
able bondholder, had prior to the 11th of Februaiy, 1862, the date 
when his summons was served on the tenants, judicially asserted 
his preferable right by raising a summons of poinding of the ground, 
and that the same was followed without any undue mora on his 
part: Therefiws finds in point of law that the poinding of the 
ground executed by the said deceased Robert Dixon is preferable to 
that of Miss Adam, through whom the claimant, James Robertson, 
claims; rsnks, and prefers the said Mrs. Alice Simpson or Dixon 
and others, primo weo, on the fond m mecffto, and ranks and pre- 
fers the said James Robertson sectmdo loco in said fund : Finds 
the said Mrs. Alice Simpson or Dixon and others entitled to ex- 
penses as against the said James Robertson; allows an account 
thereof to be given in, and remits the same to the auditor of Court 
to tax and report, and decerns. 

NoTE.^The Sheriff-Substitute has adopted the view laid down 
in the case of CampMrg Trusiees v Paui (Jan. 1;J, 1835, 13 S. 
and W., p. 237), the latest and ruling decision on this point, that 
the heritable creditor possesses a ixal right in the liiuvcublcii, aa 
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lof tlM Und, andtli« rigfato of herilable eMUM wmMt- 
imt with each other ire not to be dotomtiiod bxthoprioritx of tMr 
dSSgwioo, bat that a pwfermhlo owditor U OBtUW to mato the i«l 
right aTaiUblo aa in a qojation with tha poatpoBod creditor, if ho 
only doca ao dOito tempore, and without nndna marm. Aa the poor 
creditor had hore raiaed hia sommont of poindmg rf the ffomd^^^ 
fore the aeoond oeditor had ezecnfeed a oomplated ponding, then 
doea not aeem to have been any undue daUy on hia part in naing 
hia ditigence. 

Robertson appealed ; and, after a hearing, Ae Sheriff 
pronounced the following judgment :— 

The Sheriff hating conaidered the whole prooeaa, and hind par- 
ties^ procoratora on the appeal for the daunant, Jamea RobertMD, 
diamuaea aaid appeal, and adherea tothe Interlocotor of the Sheriff- 
Snbetitate appealed againat: Finda Mra. Alice Simpeon or Dixon 
and others entitled to additional expenaea, and alhiwa the same 
to be added to the aoooont of ezpenaea already ordand to be lodged, 

and decema. . w, . « i_ 

NoTB.— The competition here ia between the Union Bank, a 
creditor of Nancy Adams who wae a ereditor of Aoatnither's, and 
Dixon, alao a creditor of Anatnither'a. Both Dixon and Adama 
executed a poinding of the gronnd an agamst Anatrather, and the 
Union Bank found upon Kanw Adama* .poinding. Now, what 
right hate the Union Bank to found upon thia poinding? They 
have no asrignation to the decree; but they found upon an aneat- 
ment in the hands of the Royal Bank, aa trwuferring to them 
Nancy Adams' interest under the decree. Has it thia effect in the 
law? Thia is the question which the partka did not argue, and 
which (looking at the opinion formed by the Sheriff on the other 
point) it is unneceaaary to dedde. The arrestment mi^t be held 
to hare this effect, if the legal effect of the poinding of the gronnd 
be to tranafer to the poinding creditor the rente m the handa of the 
tenanta in the same way aa a dmree of forthcoming would do. But, 
on the other po'mt, the Sheriff concura with the Sheriff- Substitute 
ia holding that the daim of Dixon founded upon the real right first 
in date muat be preferred. Thia point haa never been decided by 
the Court of Sesaion. In the caae of Smith y. Thornton, 26th 
January, 1838, 10 Jurist 229, Lord Corehouae aUted that the 
question waa ao grate and difficult that it ahould be argued before 
the whole Court Itwasnotdeddedinthecaseof CosfiWv.iVdit 
because the trustee in the sequestration in that case did not hold 
the place of a creditor in a real right, baring a decree of poinding of 
the ground. Loid M^Kenaie in Campbeffe caae, and again in 
Smith's, gave his opinion that the first real creditor, though with 
the last summons of poinding, must be preferred. Professor Bell 
was of the same opinion (2 Bell Com,, p. 59), and ao waa Profeaaor 
More (iVbto, p. 211). So far as authority goes it is in iavour of 
this riew, and the reasons for it an to be found in Ixnd M*Kense*8 
opinion in Cam^pbeffe caae. 

At the debates the Union Bank cited the following 
authorities :—G^y, 24th May, 1626, BrowrCs mp^ 506; 
Buchan, 24th May, 1707, Morrison, 2986 ; Bruce^ l6th 
February, 1807, Morrison, 14092; Cktrk, 16th June, 
1824, 3 sh., 143; CamphelTs Reports, I3th June, 1835, 
13 sh., 237 ; Smith, 26th January, 1838, 16 sh., 381 ; 
Barstow, 11th March, 1866 ; Hay v. Marshall, 7th July, 
Norist 1824, 2 TT. & S., 71; Duff, p. 273, Sec. 204; 
Menzies, 826 ; BeWs Commentaries, 6th ed., pp. 68, 69, 
60, and 64; 2 Boss' Lectures, 430, 436, 442, and 467; 
2 Stair, 5, 8; 2 Stair, Brodie's Notes, 800, 3 Erskine, 
24; 4: Erskine, 1, 11. 

Labb & CowAw, for ITmon Bank. Cbawfobd Mum, /or 
Diaoon, Abcbibald JAAcCAhLvm, for Adam, 



1st Skptembbb, 1866. 

SHEBIFF COURT, CLACKMANNAN. 

(Sbbbiffs Tait and Clabk.) 

Alexander Macdonald, Secretary to the Miners of 
Scotlaiid, and residing at Holytown, in the County of 
Lanark, r. Jambs Snowdowsje, Coalmaster, Tilli- 
coultry. 



InspeetiflQ of MinM Act, 1890— Sumnuiy F wo c iUue 
Act-^Ooramon Infomier— Title to rae— Apped.-- 
The /SMretory to the Miners qf Scotkmd wemg as a 
comtmm n^ormer^ presented a comfdami mder As 
Bmmarff Procedure Act, oonehdsng for a penaUff ef 
£20, for a breach of the Mines Inepecticn Act, IMa 
Meld b^ the Sheriff on appeal: (1) That the eomp latn er 
kadnotUietosue; (2)Thathehad$etforihnoiniered 
to ineiet; and (3) Opinion expressed thai under Ae 
Summary Procedure Act there was no appeal from tte 
judgment of a Sheriff^SuhiUMs to the Sheriff. 

Sss wai^nL,p.lSO,firrtpoH^pre9kmpmt^Ms€tm, 
The Sheriff pronounced the following judgment : — 

Hanng considered the minute of appeal, and whole pio- 
cess, and havinf; beard parties' procnimtori (XbUt tbemis 
dismisses the appeal (if necessary^ and affirms the Interio- 
cntor appoded from. 

Note.— The impression of the Sheriff is that the appeal ii 
incompetent The complaint is brought nnder the Summarf 
Procedure Act of Tuly, 1864, 27 and 28 Vic, cap. 63. It b 
dear under the defmition contained in sec. 20 of that Act, ss 
well as by the judgment of the Court in the case of M^DetmU 
▼. Youngs 20th January, 1864, under the Regulation and 
Inspection of Mmes Act, 23 and 24 Vic, cap. i^i, that tiie 
jurisdiction under whidi the case frUs to be decided is of s 
civil nature ; but, notwithstanding that the Sheriff is indined 
to think from the whole construction of the Summary Pro- 
cedure Act, that where a case, whether of a criminal or of s 
civil nature, is brought expressly under the Act, the judg- 
ment of the Sheriff; whether Sheriff.Substitute or Sheriff- 
Prindpal, is final at least in the Sheriff Court, and that if the 
case is brought before the Sheriff-Substitute and judgmeat 
pronounced by him, the ordinary ru;ht of appeal in dvil caases 
from the Sheriff-Substitute to the Sheriff-Principal is exduded 
But the Sunmiary Procedure Act bdng a new Act of legish- 
tion, and theie being no authoritatiTC decisions regarding it, 
It is unnecessary for tiie Sheriff to pronounce any positive 
finding on the incoim)etency of the appeal against the Inter- 
locutor of the SheriflhSub«titute, as he coincides in the jud^ 
ment contained in the Interlocutor, the whole matter of iriadi 
has been fully argued before him. The office of secvetaiy to 
the miners of Scotland, in which character the compbuner 
prosecutes, is not an office recognised by the law, and as tbe 
complainer does not set forth that he is a workman in Jix. 
Snowdowne*s mines, 'vdio has suffered or is liable to sufTer \/f 
the alibied want of adequate ventilation, he must be held s 
prosecuting merdy as one of the public or as a comnos 
informer, but unless it be so expressly i>rovided by the statate, 
the hw of Scothmd does not recognise pt^lic actions^ sad 
requires the pursuer to show a legal Utlc or interest. The d« 
inspection ot mines and the enforcement of the Act is pro- 
vided for by the appointment by the Secretary of State « 
GoTcmment Inspectors for the district, who are qaedsBy 
directed by section 16 of the Act, *' to make inquiiy toodoi^ 
the state and condition of such coal mines, coUiery, or iroB- 
stone mine works and machinery, and the ventilation of ssdi 
coal mine, coUierv, or ironstone mine, and the mcxie d 
lighting or using lights in the same, and into all the mattes 
and tSngs connected with or relating to the safety of die 
persons employed in or about the same, and especiallv ts 
make inquiry whether the provisions of this Act are complkd 
with in relation to such coal mines, colliery, or ironstooc 
mine." Any complaint or notice to the inspector of the dis- 
trict as to want of adequate ventilation, or other dangerov 
state of a mine or colliery, would, if well founded, be sure to 
bring a remedy, and if the inspector should neglect his duty, 
a complaint 01 him might be made to the Sscretaiy of States 
who has power to remove him at any time. Agam, as to the 
penalties iucurred for brmch of the rules, general or special, 
of the mine or colliery, or of any of the provisions of the Act, 
which penalties are to be paid into her Majesty's Excheaoe^ 
whoever else may be considered as having a suffident title to 
prosecute for sucn penalties (the Government inspector tnrtuic 
ofia'Oy or a workman in the mine or colliery in respect of his 
interest in the provisions of the Act being carried out theidn), 
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it is dear, at all erents, both at conunon law, and especially 
under the Summary Procedure Act, 27 and 28 Vic., cap. 51, 
$ec. 4, that the Procurator-Fiscal may prosecute for such 
poialties, and it would seem that he is the most proper 
person to do sa 

Fiff Cpm^hmer^Ux. R. Urquhakt Strachan, Advocate; 
and Mr. John Stiachan, Writer, Glasgow, Agent 

F(9r RapeHdent—'^x, Wm. Guthrie Smith, Adroeate; 
and Mr. GREGORY Wallace, Writer, Alloa, A|^t 



Gib SsmEMBEBi 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Saxbifiv Sib A AuaoH axd A. SmxB.) 



WiLLLAM QuNi7, Senior, v, Wumam Qtjnn, Junior. 

Title to Sue^Expenses, Caution for — Ceseio.— TAe 
pursuer in an ordinary action had some Hme previously 
appUedfor cessio, in which a trustee had been appointed, 
but no disposition omnium bonorum had ever been 
granted, nor had the decreet of cessio ever been extracted, 
OJ^ection, that he had no title to sue, or was bound to 
find caution for eapenses, BepeUed, 

Parent and Child— Aliment — The grancffaiher of a 
child sued the father, his own son, for its aUment. The 
defence ihai the aliment was in the circumstances animo 
donandi B^Ued. 

This action was raised for recoyery of £56 Ids. Id., 
lieing the cumulate amount due by the defender to the 
pursuer for clothing, maintenance, and upbringing of 
the defendefa son, William Gunn, from 12th September, 
1857, to 16th Febnuuy, 1863, at the agreed on, or at 
least at the fair and usuid and reasonable rate of 48. 
sterling per week. 

The defender entered appearance, and gave in a 
minute of defence, in which he pleaded — 

1. PreUminary, That the pursuer has no title to sue^ 
in respect that he applied, and by a decree dated on or 
about the the 2nd day of October, 1862, obtained the 
benefit of cessio ftonorum, and Thomas Gifford, tailor 
and clothier, Oxford Street, Glasgow, was aj^inted 
trustee for behoof of the pursuer's crediton, and the 
pursuer was divested of his estate as at that date. 

2. Merits. The preliminary defence above stated was 
repeated on the merits. Further, the pursuer volun- 
tarily took the defender 8 son, then a child, into his 
house and family, and not only agreed to maintain and 
upbring said child gratuitously, which he did until tlie 
month of February, 1863, but during the above period 
repeatedly refused both to the defender and the de- 
fender's wife to give up the child to them when 
requested by them. Accordingly, in terms of his agree- 
ment, the pursuer during the above period never asked 
or claimed payment from the defender of any sum 
whatever for the upbringing of the child, nor even ren- 
dered any accoimt to the defender for the same until 
the present action was raised. Farther, the pursuer is 
due and addebted to the defender the following sums, 
viz.: — 



I. Amount paid by the defender for and 

on bdialf of the pursuer to maintain 
the pursuer's wife and family, while 
the pursuer was in the Nortii Prison 
of Glasgow, in weekly instalments of 
12s. to 148. per week £11 16 6 

II. Amount paid by the defender on behalf 

of the pursuer to Mr. Hugh Railton, 
writer, to procure the benefit of cessio 
to the pursuer, conform to two receipts 
in the defender's possession for £2 
and £3, and dated 29th and 30th 
July, 1862, respectively 5 

£16 17 6 
And which sum of £16 6ti. 6d. the defender pleads in 
compensation of any sum which the pursuer may be 
found entitled to. This sum of £16 16s. 6d. more than 
covers the sum claimed for aliment from the date of the 
decree of cessio divesting the pursuer of his estates, till 
the 16th February, 1863, libelled on at the rate sued 
for only amounting to £3 Ss. 6d. sterling. 

The record was then closed, and after a hearing on 
the preliminary plea, the Sheriff-Substitute pronoimced 
the following Interlocutor : — "^ 

Having heard parties* procnraton on the prelinunary plea for 
the defender: Finds that br decree of this Court dated 20th 
October, 1862, the pnrsaer obtained the benefit of cessio bonorum, 
and Thomas Gifford, tailor and clothier, Oxford Street, Glasgow, 
was appdnted trostee for behoof of tbe'porsaer^s creditors, and the 
porsner was at that date divested of his estates : Finds that the 
said Thomas Gifford was dted to appear in this action for his 
mterest, bnt failed to do so : Finds, in these drcnmstanoes, that 
the pursner is not entitled to proceed with this action, unless he 
find caation for expenses: Snstahis the preliminaiy plea, and 
ordains him to 6nd snch caution within nx daysi 

KoTE. — ^The general rule is that when a pursner is a bankrupt, 
or is sueing a process of cessio honorum, or is divested of his 
estates under a decree of cestio honorwn^ he cannot insist on an 
action at his own instance, unless he find caution for expenses 
past and future, or unless the trustee sist himself as a party. The 
object of the rule is to afford protection to the party who is oon- 
▼ened in a lawsuit by a bankrupt divested of his estates, and as it 
is the duty of the trustee to make available all claims competent 
to a bankrupt, it is to be presumed when he does not appear that 
the action is groundless. This presumption is strengthened in 
this case by the fact that although the greater part of the alleged 
debt sued for in this action was incurred before the pursuer apptied 
for OBsdo, it is not contained in t^e state of his affairs produced in 
the process of cessio. 

The pursuer appealed, and after hearing, the Sherlif 
pronounced the following judgment : — 

Having heard parties' procurators under the pursuer's appeal 
upon the Interlocutor appealed against and whole process : Finds 
that this ia an action for payment of £56 Ids. 6d., by a father 
against his son, for aliment said to have been furnished by the 
pursuer to a grandson, the defender's child, between 12th Sept, 
1857, and 16th February, 1663 : Finds that the pursuer obtained 
decree of oetno bonorum in this Court on 20th September, 1862, 
and Thomas Gifford was appointed trustee for the creditors under 
the decree on 24th October, 1862 : Finds that this process was by 
order of Court intimated to the said trustee, but he has not 
entered appearance in it: Fmds that the question under the 
present appeal is an incidental one, and it is whether the pursuer 
is bound to find caution for expenses, in these circumstances, 
before insisting further in the action. In respect the trustee under 
the oewtb holds off and has not sisted himself as a party in the 
action, and no disposition omnium bonorum was ever executed by 
the pursuer, and decree of cesno was never extracted, ' and iu 
respect the tide of a trustee appointed under a cessio does not 
extend to ac^drenda^ but only embraces aequisita, and the claim 
under the present action relates to acquirenda^ to which no one has 
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or can hxte t title except the pnmier: Alten tlie Interloeotor 
appealed against, and finds that the voncMr » not bownd to find 
caution for ezpenaea : Tbarefore, Beeula the eite ^wb him to do 
•0, and remits to tiw Shanff-SnbaCitate to pncsed in the actioa as 
acoorda. 

The Sheriff-Sabetitate thereafter allowed parties a 
proof, which was led ; and after parties' procoratorB had 
been heard, the Shenfif-Substitute pronounced the fol- 
lowing Interlocutor: — 

Haying heard paitiea* praemstors on the oonefaidBd proof and 
whole process t In point of fact finds that the pnrsoer, who is the 
defender's father, kept and maintained m his own hoote the de- 
fender's son William, a child of tender years, from 12th September, 
1857, to 16th Febmaiy, 1863: Finds that the pnrsner rolnn- 
tarilj took the defender's son mto his honse, and maintained and 
brought him np there, and he does not sfer that the delender 
engaged to paj him atiment: Finds thai the defender was m 
this oonntrj when his son went to Ktc WiA the pnnoer, that 
he went to Avstralia in the end of 1858, but retunied to thii 
country in December, 1860 : Finds that during the whole ^od 
the defender's son resided with him the pursuer nMrer either asked 
aliment from t^e defender, or lequested %Un 10 temo^'e the diild : 
In point of hw, Finds, in these dreomstanoes, that the pnrsner 
must be presumed to have alimented and brou^t up the defender's 
child animo donandi: Therefore, Sustains the defences, aaboikies 
the defender, finds the pursuer fiabie in expenses, of whteh allows 
an account to be given in, and reraita the same to the aodilor to 
tax and report, and deoams. 

Note. — The defender's child went to lire with bis grandfather, 
the pursuer, in these drcumstaiioes : The defender wss at sea when 
his first wife died, and the pursuer took the child to his own house, 
where the defender found him on his return home to Olai^w in 
May, 1857. From that time till 12th September, 1857, both the 
defender and his child lived with the pursuer, the defender paying 
his father a board. On' 12th September, 1857, the defender 
married again, and left his father's house, but bis child, the sub- 
ject of this action, remained with his naudfather, who made no 
8tipuUtion with the father about his board. After hu second 
marriage the defender remained about six weeks in Glasgow, and 
the pursuer kept his child all that time, and never requested his 
father to remove or pay board for him. The defender agam 
went abroad for two years, and on his coming home he finds his 
child still with the grandfather, where he remains for two yean 
more without any claim for aliment being made. Ertkme, book 
iiu, title lii. (where treating of cases in which aliment is pre- 
sumed a donation), says—" The mamtaining in bed and board of 
one who is come of full age is in law account^ a donation, because 
it is presumed that he who afibrds the alimony, if he does not 
stipulate for himself that he shall have an allowance in name of 
board, makes him whom he maintains welcome to his house either 
for the sake of his company or in consideration of the service he 
expects from him." And again — *' If the minor's father be alive, 
he who entertains the minor is presumed to do it animo doncmde,^* 
for if he intended to exact bowrd he ought to have made previous 
bargain with the father^" If this is the law with regard to strangers, 
it is much more so where the parties stood in the relation to one 
another of grandfather and grandson. 

The pursuer appealed, and after parties' procurators 
had heen heard, the Sheriff* pronounced the following 
judgment : — 

Having heard parties' procurators under the puittter's appeal 
upon the Interlocutor appealed against, proof adduced, and whole 
process : Fmds that this is an action for payment of £56 Ids. 6d., 
at tho instance of a grandfather against the defender, his son, for 
aliment furnished to a grandson, the defender's child, from four to 
six years of age, during fhe absence of its father in Australia : 
Finds that the onus at common law — the omu of supporting a child 
— ^lies on its father, and not on the grandfather, and uuA if aliment 
has ex pieiate been furmshed by the grandfather, it vests m him a 
right of relief against the father, the proper debtor: Finds that 
donatio non pretumiUr^ and that there are no circumstances here 
whidi go to over-ride this presumption, and throw the liability for 
the aliment off the shoulders of the defender on to those of the pm*- 
saer, the grandfather of the child : Finds that there is no question of 
pr.'Scription here, and the parties nre both in the rank of working 
(• HI Finds it proved that the defender paid board to the pursuer 
at tie rate of 12s. a week during the time that he lived with the 



purvoar, hot thsre is no evidence of Us havfac pnd tlw 
after he went to Australia, leavmg his son a bomi on the x 
who was iwiysws ad hiapiam^ was forloni, ineansnted, nd was five 
months in prison, and at last sued oat a process of oetdo in Iftii 
Court : Finds that during the greater part of the ifane fer wfakk 
dw bond ia darned the defender was in Aostnfia: Ftnds ft 
proved thi* tbe pursuer't wife^ when ill, oonplained kradly tint she 
could get BothiBg from the defender for the aliment of his own aon: 
Finds in point of law thai if a party aliment a person of fUl age 
without stipulating for payment, he is presumed ammo domamdS^ 
but that presumptioB has no arofieation in the pr e s e nt caae, where 
the party alimented was % chOd of from ibiir to six years of age, 
and the party liable in the aliment was during the greafesr pot ef 
the time afaaent in Auatrafia, and the board and alSaent waa fiv- 
nished by the grandfather of the child, es defrdo NataniA H ex pit- 
UUe: TherelbrB, Alters the Intertoeutor oomplainad of, repels the 
defences, and finds the defender liable in alimient for his duld, hot 
in respect tlie rate of 4a. a week churned ssens in the chreiai- 
BtsBoes to be rather high, eqtedally aa it ia for so long a period as 
283 weeks* and brines out a elaun against the defeSier of £«6 
odds, modifies Hm AomA donifeided to £80 starimg ia A fo 
which sum, with interest fiom the date of ciUtion aa fibsDsd, 
deoemsagidttaltliedefendeR Finds tte pvaoer eatitM to SKpnm, 
but sobjea to some modificatien in respect of the pbirit ptUtio, of 
which appoints an account to be given m, and remits to the anditsr 
to tax the same and to report, and decema. 
Act J. L. Lavo. AU. Wm. MimDOCii. 
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SHERIFF COURT, LANARKSHIRE— GUflGOW. 

(SHBRmw SiB A. Aluoii 4 H. G. BmuL) 

Robert Brown v, Daniel Mathebon. 
Sole — Breaking bulk — Moxa — CompensRticm — Goods 
houghty partly wed^ and no Hmeoua challenge qf dtfeeU 
or dejideneies^ the purchaier HM bound to pay fuU 
price. 

This action was tor recovery of an acconat for goods 
sold and delivered, amounting to £25 lis., conlbmi to 
iu^count The defender entered appearance and lodged^ 
defences. The minute of defence was (1) The material 
consisting of day pipes, &c., detailed in the account 
sued for had turned out to be feulty and akogother 
of inferior quality, so much so that it had beea 
necessary to snbstitttte new material in its place^ at 
great expense and loss to the defender— the amount of 
which loss will be greater than the sura sued for, for all 
which he reserved action against the pursuer ; (2nd) 
Even supposing the material in question to have been 
sound and of good quality, the prices were grossly over- 
charged to tiie extent of at least one-fourth per cent 
and the material credited as returned was much under- 
stated. The record was then closed. 

Parties' procurators having been heard, the Sheriff- 
Substitute pronounced the following interlocutor: — 

Having heard parties* prooaratora and reriewed the prooeaa, 
before pronouncing further, appoints the defender to lodge a note, 
within three days, setting forth when it was he first stated amy 
objection to the aooonnt sued for, on tho ground either that tiv 
pipes were of inferior qnalitj, or that thej were overcharged, as also 
the precise amount of material which he arers to hare boon to- 
tamed, and continues the cause on the debate roll. 

The note ordered having been lodged and parties* 
procurators having been again heard, the Sheriff-SubetL 
tute pronounced the following Interlocutor : — 

Having heard parties' procurators and reriewed the process: In 
respect it i» not denied that the pipes in question waro fuiUBlied 
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by tha puvoer to the defender in May^ 1864, and that it is in- 
structed by the defender's note Ko. a, that no objections were stated 
to said pipes till about three months ago, by which time they had 
been aboQt nine months in said deiTender^'s possession: Finds that 
the defence states that they were faulty and of inferior quality 
caoQOt now be entertamed, and the said defence is hereby repelled ; 
Finds that the defender has not in his said note, any more than in 
his orig^ minnte of dafence, stated what greater amonnt of 
material he alleges to have been returned than is credited in the 
acooont sued for, and the averment that more was returned is too 
vague to be admitted to probation. Therefore, repels the defence 
foB&ded on said avsnnent: Finds that a relevant averment of over- 
chaige is set forth in said note, but the pursuer denies that anj 
objeetioas on the ground of overcharge was stated immediately or 
soon after the account was rendered. Therefore, before allowing 
any proof of the alleged overohaige, allows the defender a proof 
that he timeonsly complained of overcharge, and to the pursner a 
eonjonot probation: Grants dUigcooe agunst witnesses and havers, 
and appoints the cause to be enrolled in the diet rolL 

The defender appealed, but the Sheriff adhered in the 

following judgment : — 

In respect of the defender's faOnre to appear, by his agent, at a 
£et fixed for to-day to hear parties under the appeal; and in re- 

rthe Interlocutor appears to be well founded, and the proof 
ed necessary and proper on the motion of the pursuer, whose 
agent was present at the diet, diBmiBses the appeal and adheres to 
the Interlocutor. 
AcL Wic» Patsbsov. AlL Gayqi HAJOLnur. 
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SHEBIFF COUBT, LANABKSHIBE— GLASGOW. 

(SHSBxm StB A. Aliboh ahd H. G. Bsll.) 



Oabson, Warbbn, & Co., v. A. G. Scott & Co. 

Foreign Bill — ^What is due Endorsation? — One of a 8€t 
of foreign bilU was drawn in Chili, where blank en- 
dorattUtm is illegal, was endorsed blank in ihis country, 
for liquidation of a debt due^ here, and afterwards noted 
4md protested for non-acceptance and non-payment. In 
an action on the bill it was objected that the bill was 
not duly endorsed according to the law of the Court 
where it was drawn, and had not been validly trans- 
ferred to the pursuers — Held, that when a bill has left 
the country where it has been drawn, it is the lex loci 
of the courUry where it has been made the foundation of 
an action which must regulate its negotiation; and as 
blank endorsation is good in this country, the bill was 
validly transferred. 

The pursuers sued the defenders for payment of a sum 
of £84 78. 2d,, the contents of a first bill of exchange 
drawn by Weir, Scott, & Co., of Valparaiso, upon the 
defenders, dated 30th August, 1862, payable six months 
after sight to the order of Neil Lamont, of Glasgow, and 
indorsed by him to the pursuers for value. The biU 
was presented for acceptance on 24th October, 1862, and 
on being refused was protested for non-acceptance. On 
38th April, 1863, when the bill became due, it was pre- 
sented for payment, and on refusal it was protested for 
non-payment. The pursuers averred that the defenders 
were bound to accept and pay the bill when it became 
due, because they had, at the date of presentation for 
acceptance, or at all events, at the date of presentation 
for payment, funds in their hands belonging to the 
dmwea of a greater amofont than the ium contained in 



the bilL The pui-suers averred that the drawers of tLe 
bill were substantially the same firms, or at all events, 
that they held themselves out to the publip as such, and 
that the drawers of the bill drew regularly on the 
defenders for payments which they required to make in 
this country, and were in use to accept and honour all 
the bills so drawn. On the faith of this custom and 
course of dealing the pu};suers averred they had become 
indorsees for the value of the bill in question. 

Lamont was in the custom of exporting goods to the 
house of Weir, Scott, & Co., of Valparaiso, and the 
course of dealing is thus explained by the defenders in 
their answers to the pursuers' condescendence. 

Art. 3. Weir, Scott, and Co. realised the shipments 
made by the said Neil Lamont, and from time to time 
advised him of the sales. As the shipments were real- 
ised. Weir, Scott, & Co. drew bills of exchange on the 
defenders for the proceeds. These biUs were sent to the 
defenders, and the amounts thereof placed to the credit 
of the said Neil Lamont. The bills were drawn in 
three parts, with the usual condition in each that the 
others of the same set were unpaid. This was not 
admitted. 

Art. 4. A portion of said shipments went to Valpa- 
raiso by the vessel " Castlehow." The bill founded on 
by the pursuers was drawn for the proceeds of these 
goods, and the same was drawn in three parts. By mis- 
take, or in the belief that the said Neil Lamont would 
act honestly and hand the same to the defenders, the 
said Weir, Scott, & Co. sent the first part of said bill to 
him, but they sent the second to the defenders. The 
defenders accepted said second of exchange, and placed 
the same to Lamonfs credit, in terms of letter dated 
11th February, 1862, before referred to. The answer to 
this article was — 

Denied, the said second of exchange did not come into 
the defenders' hands until the said first of exchange had 
been dishonoured by them by non-acceptance. The 
acceptance was written on said second of exchange after 
such dishonour. The said second of exchange was never 
indorsed by the said Neil Lament, nor was he aware 
that it had ever reached this country. 

Art. 8. The bill of exchange founded on was drawn in 
Valparaiso, in the r^ublic of Chili, and the same has 
not been validly indorsed or transfen-ed to the pursuers. 
By the law of Chili blank indorsements of bills of 
exchange are absolutely prohibited, and are null and 
void ; and the indorsement must be made on the back 
of the bill, describing the name of the person to whom 
it is made over, that of the party receiving the same, the 
value, if that is in money, in merchandise, or in deduc- 
tion of account, and the date and signature of the 
indorser. These are the same formalities as are re- 
qiiired by the law of France, and specified in Articles 
136, 137, 138 of the Code de Commerce. The indorsa- 
tion in question is blank, and is deficient in all these 
formalities, and the same is, by the law of Chili, of no 
force or effect, and nuU and void. 

This was not admitted, and it was averred that the 
bill had been validly endorsed to the pursuers in Scot- 
land. 
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The puisuen pleaded. 

1. Tlie said company of Weir, Scott, & Co. being a 
bnnch of the defender's finn, and subetantially if not 
identically the same with that fiim as the defenden, are 
not entitled to repudiate the actings of the said fiim of 
Weir, Scott, & Co., or dispute Talue admitted by them- 
selves, and were bound to accept the said bill held by 
the pursuers when it was presented for acceptance, and 
to pay the same at maturity. 

2. The said bill held by the pursuers having been 
timeously presented to the defender for acceptance, and 
before the second bill of the series was presented, the 
defenders were bound to accept the bill held by the 
pursuers, and pay the same when it became due. 

3. The defenders were boimd to have accepted the 
said bill held by the pursuers, and to have paid the 
same at maturity, which they wrongously refused to do, 
and the pursuers are now entitled to decree against them 
as concluded for, with expenses. 

4. The said bill haviag been validly transferred to 
the pursuers, they are entitled to decree as craved. 

The defenders pleaded. 

1. The bill of exchange founded on having been drawn 
in a foreign country and not having been accepted, the 
indorsement thereof required to be made according to 
the fonnalities of the law of that countiy, and the same 
not having been so indorsed, has not been validly trans- 
ferred to the pursuers. 

2. The pursuers, even although said bill had been 
validly indorsed, have no claim against the defenders, 
in respect the said bill was not accepted, and the 
defenders were not bound to accept the same in the 
circumstances stated. 

3. The pursuers gave no value for Raid bill of ex- 
change, and have no title thereto. 

The record was then closed, and parties' procurators 
having l)een heard, the Sheriff-Substitute pronounced 
the following Interlocutor : — 

Having heard parties' proearatofi and reriewed the p rocea s , 
Finds that the bill of exchange, No. 8/1, founded on hy the pnr- 
saen, was drawn in Valparaiao, in the repablic of Chili, and was 
admittedly a good bill according to the law of Chili when so drawn : 
Finds that it was transmitted to the payee in this conntiy to 
obtain acceptance and payment, and was by him indorsed to the 
pnrsners, the present holders: Finds that the defenders plead that 
the indorsation is invalid, not befaig in the form recognised by the 
law of Chili : bat Finds that the said bill was drawn for the por- 
poee of effecting payment of a debt due in this ooontcy, and is a 
negotiable instnunent here, and the indersation bemg made here in 
common form according to the law of Scotland, the said bill was 
thereby effeotnally transferred to the porsuers : Therefore, Repels 
the defence founded on the said plea, and in respect it is not denied 
that the defenders are substantially l^e same parties as the drawers 
of said bill, being their Glasgow honse : Finds that their defences 
upon the merits can be eatublished in the face of their own docu- 
ment only by the writs or oaths of reference of the pursuers, or of 
their indorser, Neil Lament : Allows the defenders a proof by writ 
accordingly, and to the pursuers a conjunct probsiion: Grants 
diligence against havers, and appoints the cause to be enrolled in 
the diet roll of the 7th pros. 

NoTB. — It is settled law that whatever relates to the constitu- 
tion of a contract is to be governed by the law of the conntiy 
where it is made, and that whatever reUites to the enforcement of it 
is to be governed by the law of the country in whioh the remedy is 
sought. ▲ bill of exchange, therefore, *' drawn and indorsed in 
blank in a country where an indorsement in blank does not operate 
as a transfer of the bill, cannot be sued upon by the holder m the 
coiirtB of this county." (TVint^, Jum 9, 1684 j R$$^s Lmimi 



Cam M CammtnAa Law, vol L, p. 804.) But co the eCh« 
hand a bOl good by the laws of the coontry iHiere it is made, aal 
drawn with the eraw si view of lunring el^ given to it in tUi 
countiT, may be validly indonsd in Seotland in the manner reoog- 
nised bV our law either before or after aooeptanee. (See Uri 
Mansfield's obssnratkms fai Robhmnit Bm id mprm, p. 774.) 

The defender appealed, and after a heaang, the Sheriff 
pronoonced the following judgment: — 



Id 



Having heard paithsT pr oc u ra to ts aadnr the < 
npon the Interieenter appealed apinat and iHiels i 
thai this is an action ftoidad on a bOl drawn at yalpandso, aid 
transnitted by the drawws to the payee in this eoontey to obtsm 
acesptance and payment, having been by Um indorsed aeooHing te 
the Seotflh form in fsfoor of tiie pnrsnsrs, who haw brsa^ Iht 
present action for pmnsnl of the oentents of lbs bill; aadtb 
definoe to that the bill not beina indoned aeootdbg to the te Im 
of the drawers, the pnrs ns fs haw no title to ane on the Ul ia 
respect the mdorsatkm to 0sod by the law of SooUnd: flnditte 
it to famnaterial that the bOl waa not indoned aeoordKng to the bv 
ofValparai«>3 Thflrifors, Adheres to lbs InteriooBtor on the eljce- 
tion to the pnrsnsf s* titto, and in re^wet the proof aflowod to by th» 
writ or oath of the pnrmefs or of their bdocser, which to the 
proper mode, adhons on the mods of proo^ and diiniisiM tti 

Non.— It has been oftan decided that a fon^ga bOl of ex- 
change, if aooepted, faDs to be negotiated aeeordnig to the law af 
the acceptor's domiflUe; bat it ia onntided that an antecepted Ml 
most be jndced of m a ifnestion as to whether it haa been daif 
transferred 1^ the fas ibei of the drawwa. Bat althongh it ii 
undoubted Uw that the vaHdity of OfWT bffi Itself mot U jv ' 
aooording to the lev loei where the bill waa drawn, it to n ( 
qncatiott whether, if the bill Aof ig^ Iftot cowil^, and b indonad 
according to the law of the coantry wktf ii ii oMuto tke j fim m i 
work of an aetiom, it may not be faidorsed according to the tow «f 
that country. The lev iioei of the indareation aeeiM to be tiM 
proper ruto for suoh a oneiition, and the law of the ooont^ wboe 
the biU was criginany drawn to itretovant A0riy,p. 6]e,Med., 
toys it down thatif thefaifcetof theiadsaMOMitiaakesaUl 
indorseabla, it becomes actionable, thoqgh it auy aot be ao aesori- 
mg to the tow of the locus oonfrocfiiiL 

AcL J. Oalbbaxth. Ak. T. G. WBiesr. 



lira SBpnMBBB, 1806. 

SHEBIFF COUBT, LANABKSHIBE--GLASQOW. 

(Shsbiffv Sib A. Auaov akd Abchd. Smitb.) 



Thomas M'Wiluam v, Alexakdeb Watson. 

Damagee-— Summons, Amendment ct'-^Oiteumataneei it 
which (mendmenU of a UbelwereaUowedby the Skerii* 
the action having hem ditmined by the She/if ^8ubt6^ 
tuU a$ irrelevarU, 

Master and Servant — drcuniBtanees in which the awm 
of a iteamboat found VMU tn damages in coneegtufiee 
of ia^uriet inJUcted on a loorftfium, not one of the cruPt 
hy the engineer on hoard. 

The summons in this action concluded for decemitore 
to the pursuer of the sum of " 4500 sterlings or such 
other sum, less or more, as may appear proper, just, and 
reasonable, being eolatimn to the pursuer, and dami^ 
suffered and to be suffered bj him in consequence of ths 
defender, or others acting under him or for him, and 
for whom he is responsible (such other party or parties 
namea and deaignations being unknown to the pursuer)^ 
while the pursuer was in the employment or aervice of 
William Brockatti York St, Glasgow, or others, apartjf , 
or partiee en^^loifedandineirwited hy the d^ender orothert 
for hm^ to mok$ or goi modeonforeoM veftel (Petrel) 
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ceriam repaira or cdtemHom or other mch worh^ on or 
about the 18th day of Jaauaiy last, 1864, engaged in the 
pwreuer^i ordinary employment in making the foreeaid 
r^Kurs in ihe execution of his ditty cis oneof the trades- 
men employed at work on hoard said veseel, in or near 
the paddles or paddle-floats or other part of the said 
steamer * Petrel/ making some repairs or alterations, or 
otherwise working about or upon the paddle-wheels of 
the said steamer 'Petrel,' then lying at or near the 
Broomielaw of Glasgow (and of which steamer the 
defender is the owner or proprietor, or at least the only 
known or alleged or reputed owner or proprietor), the 
said defender or others foresaid having at said time and 
place, without giving any notice or warning to the pur- 
suer that the engines of said steamer might or would be 
set agoing, or that the paddles of said steamer might be 
moved in any way, and (it is believed) without giving 
any notice or warning to the defender's servants that the 
pursuer was upon, or had gone into or near said paddles, 
caused the engine or other machinery of said vessel to 
be suddenly set in motion, at least having caused the 
paddles of said steamer to be moved, whereby the paddle- 
wheel of the said steamer, or other part thereof, near to 
or whereon the pursuer was at the time engaged, was set 
in motion, and the pursuer was carried round inside the 
paddle-box of said steamer, and crushed between the 
floats of the paddles or other portions thereof^ and the 
side or other portions of said vessel, and the pursuer's 
body was bruised and crashed, his right collar-bone and 
shoulder-blade wexe broken, and his 83rstem and consti- 
tution sustained a great shock, and his health was 
severely impaired and injured, and he has been perma- 
nently disabled and rendered unfit ever to earn a liveli- 
hood—at least he wiU never be in such a state of health 
and strength as will enable him to earn a livelihood for 
himself, his wife, and children, at or by his usual 
employment, to the same extent and in the same way as 
he was previous to said occurrence enabled to do, and 
the pursuer is a married man, having a wife and fiEunily 
to support, and before said occurrence could and did 
earn a weekly wage of twenty-two shillings or thereby ; 
and when the defender was written to for reparation he 
made no reply." 

Appearance was entered for the defender, and the 
defence contained in a minute, was in the following 
terms: — 

1. FreUminary, That the pursuer has not set forth 
any statement relevant or sufficient to support the con- 
clusions of the action. 

2. On the Merits, That the pursuer did not suffer 
injuries to the extent alleged by him, and that in so faEur 
as he did sustain injury it was caused by his own n^U- 
gence or recklessness ; that he went into the paddle-box 
at an improper time, and without giving notice to the 
engineer that he was going, "which he ought to have 
done. 

3. That at all events the damages claimed are exces- 
sive. 

The leeoxd was then doaed ; and parties' procurators 



having been heard on the preliminary plea, the Sheriff- 
Substitute pronounced the following Interlocutor : — 

Htving heard parties' proeoTAtorB on the doeed record and 
whole prooeas: Finds that the ponoer has not aet forth on rooord 
any aUtemant relevant or aoffident to support the condnaions of 
the aommona: Therefore, Snatams the preliminary plea for the 
defender, diamiaaea thia action, finds the poraner liable in expenaea, 
of which aUowa an aoeoont to be giTsn in, and remits the same to 
tax and report, and deoema. 

NoTB. — ^In the narratiye of the anmmona the pnisner seta forth 
that on 18th January laat he waa in thtf employment of William 
Brockatt, Toxk Street, Glasgow, and that he waa engaged about 
the paddio-wheela of the ateamer " Petrel,** of which steamer the 
defender ia the owner, in making repairs on said wheels, when the 
defender or othera caused the engine to be set in motion without 
^ving him any notice or waning, in consequence of which he was 
carried round by die paddle-wheda and aererely injured, but the 
pursuer doea not set forth that the defender, or any one authorised 
by the defender, employed him to make the repairs, nor doea he 
8tat« that the defender or any of his servanta knew that he waa 
engaged about the paddle-wheels when the engine was set in 
motion ; there is therefore no releyant statement to warrant the 
oonduaiona of the summons, and the action must be diamiaaed. 

The pursuer appealed, and after a hearing, the Sheriff 
pronounced the following judgment : — 

Having heard parties' procurators under the appeal for the pur- 
suer upon the Interlocutor appealed against ana whole process, in 
respect the amendment of the summons craved by the pursuer ia 
relevant and eaaential to the pursuer's case, and is explanatory of 
the other allegations in the summons and not contradictory to them, 
' and is not cakulated to introduce a new ground of action, and in 
respect the record was closed on a mmute of defence, in terms of 
the Sheriff Court Act, without partiea being heard on the prelimi- 
nary defence whioh objected to the omission : Beeals the Interlo- 
cutor appealed agunst, opens up the record, and remita to the 
Sheriff-Subatitute to allow the pursuer to amend his summons to 
the e£foct of atating that the pursuer, at the time he received the 
injuries libelled on, was in the employment of parties who had been 
engaged by the defender to execute repairs on the vessel, and was 
engaged in hia ordinary employment as one of the hands in making 
the repairs, and that at the tune the paddle-wheels were set in 
motion he waa in the lawful execution of lus duty as one of the 
tradesmen employed at the vessel, and thereafter to acyost and 
close the record of new, and do farther in the cause as to him may 
seem just, and reserves all queationa of expensea. 

The amendments allowed have been put in italics in 
the libel as given above. On the process coming back 
to the Sheriff-Substitute, the amendments craved by the 
pursuer wei'e allowed and made, and thereafter a proof 
was allowed, and having been led, parties' procurators 
were heard, and the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Having heard partiea' procurators on the conduded ^oof and 
whole process : In pomt of fact, Finds that in the month of Janu- 
ary, 1864, the pursuer was a ship-carpenter in the employment of 
Umiam Brockatt, and on the morning of 1 8th Januaiy he was 
sent along with another ahip-carpenter to do some work on board 
the '* Petrel ** steamer, of which vessel the defender is owner : 
Fhids that the pursuer went on board the " Petrel *' soon after six 
o*dock in the morning of that day, and that he Imew that she waa 
intended to sail at ten o*clock ; that part of the work which he had 
to do required him to go inadethe paddle-box on the paddle-wheel, 
and that he did not begin that work till about nine o*clock: Finds 
that it is the practice when parties go mside the paddle-box of 
steamers that they give or send notice of this to the engineer, to 
prevent aoddents : Finds that on said morning the pnrsner went 
inside the paddle-box without giring or sending any notice to the 
engineer, who, about a quarter before ten o'clock, in ignorance that 
any one was on the paddle-wheel, aet the engine in motion, and 
the whed at which the pursuer was working revolved, and crushed 
the pursuer, who was severely injured and ultimately sent to the 
Infirmary : Finds that the uijury to the pursuer was caused by his 
own carelessness and neglect, both in delaying hia work within the 
paddle-box to so late an hour, and by going into the paddle-box 
without giving due notice to the en^eer: In point of law, Finds 
that a pitfty who suffers injuries caused chiefly by his own canlesf « 
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ness and neglect is not entitled to reparation: Therefore snstuns 
the defenoea, aaaoilzies the defender : Finds th* ponaer Ii«bla in 
•zpeDaaa, of wUeh allows an aoooont to be given in, and remits the 
Mme to tbe auditor to tax and report, and deoeru. 

The pursuer appealed ; and after hearing parties' pro- 
curatois, the Sheriff pioaoanced the following judg- 
ment : — 

Having Keaid parties' proeoraton under the pvtner^ *PP^ 
upon the Interloontor appealed against, and made avixandnm with 
the debate, and considered the proof adduced and whole process : 
Finds that the present is an action for damages sod sobUiaM at the 
instance of the pwsoer, a ship-csrpenter, against the defender, as 
owner of the steamer '* Petrel," on acoonni of serious injuries sus- 
tained by him while engsged in the execution of his dutj ss a car- 
penter in making repaurs or alterati o ns upon the paddle-wheels or 
paddI»-floats of the said steamer "Petrel,'* while Ijmg at the 
Brooioielaw of Glasgow, on 18th January, 1864, and wbi(£ injuries 
am alleged to have been caused through the culpable negligence 
or reekleasneaa of those on board the vessel acting under the 
defender, and for whom he is responsible, in having suddenly, and 
without anj notice or warning to the pursuer, set in motion the 
engine, or other machinery of the vessel, or caused the paddles to 
be moved while the pursuer was in the paddle-box in the exeontion 
of his duty in making some repairs and alterations thereon, wherebj 
the paddle-wheel of the steamer whereon the pursuer was at the 
time employed was set in motion, and the pursuer was earned 
round inside the paddle-box of the steamer, and crashed between 
the floats of the paddles, and had his right ooOar-bone and shoulder- 
blade broken, and by which his system and oonstitutioa sustained a 
great shock, and his health has been severe^ impaired, and he has 
been permanently disabled, and rendered unfit to earn a livelihood : 
Finds that the defence on the merits is, that the pursuer did not 
suffer injuries to the extent alleged by him, and that, in so far as 
he did sustain i^juyi it was caused by his own negUgenoe or reck- 
lessness, by going into the paddle-box at an improper time, and 
without giving notice to the engineer that he was going, which, it 
is alleged, he ought to have have done: Finds that the pursuer was 
an entire stranger to the vessel, and had been sent by his master, 
William Brockatt, a party employed by the defender or others for 
him, to make certain repairs or alterations on the vessel, and then 
is no evidence to show that the pursuer knew, or wss roiule aware 
of any rule as to giving notice to the engineer, or thai his master, 
when he sent him to miake repairs on the vessel, told him snything 
concerning such a rule : Finds (hat the catastrophe happened on 
the morning of the 18th January, 1864, while the vessel wss lying 
at the Broomielaw Wharf; that the pursuer went into the paddle- 
box to make repairs or alterations required, at nme o'clock a.m., 
and was s^ in it when the engine was set agoing, snd the paddles 
put in motion, and he was so much crushed and injured that he 
could not call out for assistance: Finds it pvofsd that the stsamer's 
time advertised for starting on her voyage was ten o'clock A.if., 
but that the engine was started, and the vessel put in motion, 
twenty minutes before ten o'clock, and that the pursuor got no 
notice of any kind before the paddles began to move : Finds that 
it was impossible ts do the work which the pursuer had been 
ordered to do without going into the paddle-box, and the engineer 
of the vessel was so situated that he could see the pursuer go in, 
and the pursuer spoke to the enrineer before going in : Finds that 
the pursuer was a sober and well-conducted man, and is proved to 
have been that morning quite sober, although he had taken Ojoe 
glass of whisky before beginning his work : Finds it proved that in 
the general case notice is given to the engineer of the vessel when 
a man goes into the paddle-box to make repairs or alterations, but 
there is no evidence to instruct that the pursuer, who was not one 
of the crew, and did not belong to the vessel, but was an entire 
stranger, was ever made aware, or was in point of fsct aware of any 
such practice of giving notice to the engineer or any one else, or 
that he was warned by any one that the vessel was to be put in 
motion before ton o'dock,^ the hour advertised for her starting: 
Finds that there is no evidence of any imdue delay on the pursuer's 
part in going into the paddle-box and executing the work requirki, 
seeing it is proved that he went at nine o'clock a.m. to do a job 
which did not require half an hour, and the vessel was advertised 
to sail at ton o'clock, which was known to the pursuer: Fmds it 
proved that the injuries sustained by the pursuer were veiy severe 
and serious, his collar-bone having been broken, and his body 
severely braised and crushed, and that he was with difficulty extri- 
cated alive from the paddle-wheels of the vessel, and had to be 
ieat to the lofinDary, where he remained from the ISlhef JAiiiiy 



to the 80eh of Maroh ; and ttet whoi tent Ml of tiw 1 
he waa in c ap a bl e of doiag his usual work, and has been penn^ 
nently diaaUsd firom worlang, except at light employment, such m 
going messages or the fiks, at 5s. a wvek, ho beii^ a nsnied nan, 
38 yean of *g^ with tim oUldNB, and smuv Ml « vask af 
wafpas when he mat wiftfa the iiqwies: Finds thst a«M of th* 
evidence adduced for the defender, and, in particular, that of the 
witness Wigbton, who assisted in sxtricitias the pumsr fhm the 
veasel, and caRying him on the qas^ and thwes t» Urn InJinmj, 
is mnA shakn by the eridsnt bias which he tviaosd to aid ths 
defender, his employer, by putting questions to ths pursuer both st 
the momont ha was taken up frsm the paddfe-wliMi, and wm Is 
great agony ftwn tho injuries sustainsd, aad afterwards m the 
saasa day at the Infirmary, as to who waa to blame for the cata- 
strophe : Finds that, in the drcumstances of the case as proved, 
no f anit is to be ascribed to the parsoer in obeyhig the ordsn sf 
his employer to go into the paddlo-hn to naka the MSSMiy 
rspairB, seeing he was nsfsr iaibnned or made aware of any rale 
as to giving to ths em^noer notice of his going into tlM paddla-boz 
to make repairs; and ssaing that. In the dienrnstances. to was s>» 
titlsd to rsiy oa receiving iwtiee frsm the onginear of Ua ^»ttntm 
to start the engpna, if the vesMl moved before the advertised time of 
saHmg, which was ton o*dock : Finds that the engineer waa dauly 
in hSt, and to blaoM, 1st, for not ssaking the yinoetmnn of 
thaaDsfsd rate of a^y psnen going iaaida thapaddlahoK ghi^ 
notice when he went in ; 2d, for stsrttng the engine and potting 
the paddle-wheels in motion at least twenty mfaiutes before the 
advertised time fbr the vessd sailiag, at tw o'dMk; 8d, for Mt 
giving BotiM to ths pmar when ha had aaan Um about the 
paddle-box, and ha was himself at the other paddle box, that ha 
was to start the engine twen^ mhiutea before the advertised time 
of the vessel's sai&g, so ss to warn tha poMiBr to gst ant sf 



danger: fbida thaitiiaonginesr ef the vessd wisin thadafender^s 
emj^vment, and, the purauar being a stranger to the vessel, ths 
defender is liable for the damages arising from the fault or negleet 
of the enginaer: Therafon, altatt the istarlacntor irtmplafMirt ^ 



sustains the appeal, and finda damagss dna to the muansr; 
the same to £100 sterling, for which sum, with Um le^ 



thereon from the date of dtotion, deoenis 
Finds the defender also liable to the pnmer in 
aUowa an aeeeont to be given in, and rsmita to 
the same and report, and decerns. 

Ad, J. L. Lang. 

AU» MircmLL, Allabikcc, 4 UncaxLU 
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S8d SsmmsB, 1855. 
SHERIFF COUiST, LAXABKSHIBE-^QLASaOW. 

(SUBBIFFS Sot A. AlUOV AHD STBATMSSlr.) 

Michael Collins, v. Johh D. BsiraoN & Ca 

Proof— Res noviter — ^What is ''res noyiter veniens ad 
notitiain ? " — Sale -r- Purchase — Delivery. — A pmri^ 
wa$ fvmished with advances to purchase Un eUppings 
in small quanHties^ far which a certain sum was to he 
aUowed when deposited in a yard rented by the party 
making the advances, and when sold and deUvmd a 
farther sum. Delivery having heen deniedy Bsid tkai 
the article had been delivered when it had been j^aced 
in a yard rented by the party who made the advances^ 
and decru given for the smn suedfor^ 

The pursuer sued for recovery of £131 6b. 9d«i for tin 
clippings sold to the defenders at ihe agreed on price of 
£1 per ton, under deduction of £89 198. lid. paid to 
account The defenders entered appearance and lodged 
a minute of defence. The defence was a denial of the 
all^ation in the summons that the defenders b6tijg:ht 
from the pursuer the tin clippings referred to in the 
sammoiu^ cr that any «Qtti whattvw waa oviag.byr the 
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defisnden ta tike pvnuari The defiendeffs explained that 
an anangement had been entered into some time ago 
between them and the pmsuer, wheieby the delendecs 
were to attour tiie pumet the m» of certain picBiiBes 
belonging to them dttnted in Paidey Road, for the pxr- 
poee of placiag tiieiain the tin clippings in question ; 
thttl the defe&deia weie to advance the pursuer lOs. per 
ton to pnichase the tin clippings, which were to be 
placed in said premises belonging to them as they were 
bought bj the pmsiwr with the defenders^ advances ; 
that when the defenders presented an order for a quan- 
tity of tin clippings^ it was the duty of the pursuer, in 
f ulfifaiMBt of the said agxeem^it, to cart said tin clippings 
from said premises, and lay the same alongside of the 
vessel at the whari^ or alongside the waggons at the 
lailway station, on which event the pursuer was to be 
paid other 10s. per ton, on production of the police 
weigher^s certificate. It is further esqplained tlut none 
of the tin in question has been shipped or taken delivery 
of since last settlement betweenthe parties, consequently 
no daim is admitted. The truth of the pursuer's state- 
ment that the defenders have bought 131 tons 6 cwt 3 
qra. of tin dippings, is not yet ascertained, until the tin 
in question ha» been weighed and sent away from the 
premises. The pursuer avers that he has brought 131 
tons 5 cwt. 3 qrs. tin clippings, which at 10s. per ton 
(the price agreed on) is £66 12s. T^d. ; but the pursuer 
has, by his own statement, got £86 7s. 3^d., being 
£21 7s. S^d. overpaid; the present action is therefore 
piemature, and will fall to be dianissed, with expenses. 
' The record was then dosed, and parties h^azd; there- 
after the Sheriff-Substitute pronounced the following 
inteilocutar: — 

Having heard parties' procumtors on the dosed record : 
Before fiurther answer, allows parties a proof of their respec- 
tive averments, and to each a conjunct proof: Giants dili- 
gence at their instance against witnesses and havers, and 
oommis^n to any of the Depate*Clerks of Court to take the 
depositions of havers, receiYe productions, certify exhn)its, 
and to report forthwith, and appoints the process to be en- 
lolled that a diet of proof may be fixed for said proof pro- 
cecKling. 

NoTB. — ^It was mentioned at the debate that the tin in 
question was fhmidied under a written agreement, but on 
which the pursuer has not founded, nor, while the defenders 
i«fer to an *' arrangement " between them and the pursuer, 
do they state that it was reduced to writing. It will be 
materid to have produced this agreement, and the pursuer, 
under the diligence granted to liim, will have opportunity 
afforded to him of recovering it. The pursuer must prove, 
beside that the exUnt of snoods furnished are as concluded 
for, because the defenders aeay all his averments, and if he is 
to rely on the pasdt>ooks as evidence on that subject, these 
must be proved to be passbooks between him and the 
defenders, and that die entries represent sales and payments 
to account The defenders are also allowed a proo^ but if 
it be that the amin{;ement to v^ch thev refer is in writing, 
the terms of that wnting, if recovered, will of course predude 
evidence parole. 

At the doee of the paide prooi^ the defenders appealed 
genenlly against all deliveiances adverse to them, and 
the question objected to, and specially referred to by the 
Sheriff in the following Interlocutor, is as fdlows : — 

" Have YOU asoeitaiaed, and aie you now in possession of 
welgliinf twkets to show that the quantities of tin entered by 
your dttk in the paisaer's passbooks, as deposited in the 
* are emmeeos, and that no sndi qaantities were so 



Under the defenders^ general appeal the Sheriff pro- 
nounced tlie following judgment : — 

Haviog heard pactiea' peoaniatoxs uhMc the defender's 
appeal u^p^n the Interioentor dedariag tfie proof closed, and 
the delivttaBae pronounced in course of the proof: Finds 
that the question put to the witness and defente Benton on 
page 13 of the prooi; and objected to, is dearly conjunct to 
the pursuevs* prooi; as going to cut down &e mode of proof 
on which the pursuer rdied, and to show the weight of the 
tin, and is therefore competent, and is not a ra noyihr: 
Therefore, dters the deliveranoe complained o^ sustains the 
question, and aUows the same to be put and answered, and 
the production of the note of the weights to be reoeived, and 
remits to the ^eriff-Substitutc to fix an eariy diet lor taking 
• the answer to the question. 

NoTX.^The Sheriff thinks this a good opportunity to ex- 
plain the difference whKh he conceives exists between dlega- 
tions in causa^ which, tf new, require to be stated as rm 
fwuit€r venienU and added to the record, and auestioas. put 
in the proof which go to support or prove allegations on 
record, which, though not previously stated, may be admitted 
to proof No new allegations forming substantive allegations 
m causa can be allowed to be proved if not stated on lecord, 
and if rdevant and new they must be got in by (he mode of 
res noviUt veniem. But that rule has no application to ques* 
tions put in the course of the proof having a tendency not to 
establish new allegations, but to furnish evidence of old ones, 
or cut down some proof led thereanent which the other party 
may have adduceo. In the present instance, the question 
put and objected to appears to be competent, though it refers 
to a matter of which no trace is to he found on record, 
because its object is to cut down or weaken a spedes of 
proof adduced by the pursuer, to which, of course it becomes 
conjunct What a party is required to state on record befote 
a proof is dlowed is not all the kinds of proof he intends to 
aciduce, but the separate points or allegations to winch these 
various modes of proof are to be directed Nor does it dter 
the case dthough, as in the present instance^ a question may 
be put with the view to bring out something which has come 
to light since the record was dosed, provided it has a bearing 
on the weight of the evidence, and is not a substantive new 
allegation in ca$isa. Thus, in a trid for murder by means of 
poisoning, of course the evidence must be directed to establish 
that allegation. But if the prosecutor has adduced medical 
evidence to the effect that a chemicd test had been applied 
which indicated poison in the intestines of the deceased, it 
wodd be dearly competent to bring forwurd a witness in 
exculpation, and ask him whether that test had been found to 
be da:«>tive, dthough the discovery had only been made the 
day before the trial. 

Proof having been concluded, and parties' procurators 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor : — 

Having heard parties* ]>rocumtors on the oonduded proof 
and whole cause : Finds it oroved that under the agreement 
referred to in the summons the pursuer sold to the defenders, 
between 26th March, 1863, and 24th March, 1864, 131 tons 
^ cwt 3 qrs. tin dippings, at the nrice of £1 per ton, amount- 
ing in value to ^131 5s. 9d., W ptv tania ; whereof the 
daenders paid, on the dates stated in the accounts sued for, 
the several sums there credited^ amounting together to ;f 86 
19s. I id., leaving a bdance of £^ 5s. lod. : Finds, for the 
reasons given in the annexed note, that the defenders are 
still jusUy due that said balance: Therefore, repels the 
defences, finds the defenders liable in payment thereof and 
with interest as libdled ; finds the defenders dso liable in 
expenses ; allows an account thereof to be lodged, and remits 
the same to the auditor to tax and report, and decerns. 

NoTB.— The pursuer and defenders have had transactions 
in tin clippings since 1861, under written contract, and pre- 
vioiuly they transacted under verbd agreement But on 8th 
August tiiat year they executed missives in duplicate in these 
terms. The pursuer, dating his missive from 20 Paisley 
Road^ and addressing the defender, says---" I agree to take 
106. per ton to account for all the tin clippings I may pur- 
chase into the yard kire^ and tlie reodving los. per ton on 
ddiveiy of die tm ; and I am, Ac." The deieiidera assented 
Vx thflM teons— '*Same dMe we agree to the above." In 
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virtue of the contnct as so conoeiYed, the parties acted both 
before and while the account in question was incurred. Un- 
explained, there was at first some difficulty experienced both 
in stating and comprehending the exact meaning of the mis- 
sives—they had not been founded on fai the summons ; and 
in consequence a proof parole was granted, but which on 
recovery of the missives was limited, quoad the contract, to 
sBch explanations as were necessary properly to make the 
arrangement sufficiently clear. It appears firom the proof 
that me defenders had leased grouna at Paisley Road from 
the Clyde Trustees, for which they paid a yearlv rent of ;£'i6 
or ;f 17, which ^und they endosied as a yard for the express 
purpose of stoni^ tin diopings, and they built a small house 
on part of it, which they let to the pursuer at a rent of £2 
per annum. The pursuer went about buying and collecting 
tin clippings for the defenders; but being a poor man, he was 
unable to pay for what he bought, so it was arrai^ed that 
the defenders should make him a payment *' to account *' of 
los. for every ton which he migiit store in the yard ; the 
balance of los. being payable on ddivery. The missives are 
<^uite silent as to the mode or time of ascertaining the quanti- 
ties in respect of which the pursuer was to receive payment 
of the first instalment, but it is obvious that the time must 
have been either as soon as purdiased, and when the goods 
were in transit to the yard, or immediately after arrival there. 
And, in fiurt, the proof demonstrates that it was at this time, 
and by the police weights, that the parties did determine the 
weights. Passbooks were kept for both parties, wherein the 
weights as thus ascertained were entered by the defenders' 
derk at the time. That derk was the witness Jamieson, 
who depones:— "The passbooks Nos. 5/1 and 5/2 and 6/1 
and 6/2 are in my handwriting. These are four copies of 
each other — one of the sets havmg been retained by the pur- 
suer and the other by the defenders. They passea between 
the parties in their dealings. The initials " m, C." appearing 
m the passbooks 6/1 and 6/2 are in the writing of the pur- 
suer ; tney are his initials. I made the entries of the quanti- 
ties of tin in these books firom the police weigh-notes, which 
the pursuer ddivered to me. The tin was brought to the 
defenders' yard by the pursuer." This witness was examined 
as to the occupancv of the vard, and he chose to say that it 
was the puxsuer who was tne occupant, contrary to the fact 
that the defenders paid the rent, and the statement of Mr. 
Benton himself that the small house adjoining was the only 
subject which the pursuer had hired from him. The witness 
then proceeds to say :— " The pursuer brought the tin, and 
deposited it in the yard for the defenders, untilthey should get 
it sold. On production of the weighing tickets the defenders 
advanced to the pursuer los. a ton upon it The remainder 
of the price was to be paid to the pursuer on the defenders' 
delivering the tin to any customers to whom they might sell 
it| or when shipped^ because the tin was generellv unsaleable 
in this market, and was shipped to Wales." Agam, Jamieson 
depones that " The defenaers had no reason to doubt tliat 
the weigh-notes brought to them by the pursuer represented 
the true weights of the tin as brought to the store ; but after 
storing there was a loss by rust and the dirt separating from 
the tm; there is always a loss by rust on tin stored." 
William M'Nab, who was a labourer with the pursuer, 
depones that the passbooks went between the defenders and 
pursuer. •* I got all the tin there entered weighed on the 
police weighs, and it was then all deposited in the yard at 
Paisley Riad, The pursuer did not dispose of the tin to any 
person. It was. as fiur as'I know, there alone for the de- 
lenders. I took the weigh-notes to the defenders' clerk, 
Jamieson, and he entered the quantities in said passbooks 
from the weigh-notes ; this was done vnthout seeing the tifi^ 
these notes t^ing accepted as evidence of the tin being in 
the yard and of the we^ht" This evidence established the 
way in which the parties themselves construed the written 
contract, and from which it is established (i) That the tin 
was bought solely for the defenders, and stored in a yard 
leased and paid for by them ; (2) That the weight was ascer- 
tained in transit to that yard, and the police weigh-notes were 
delivered to the defenders as of the weight accepted as such, 
and by their own derk entered in the duplicate passbooks ; 
(3) That the payments of los, per ton to account were made 
on the faith of the weigh notes, which the defenders got, but 
have not produced in this process ; and (4) That the remain- 
ing xos. a ton was not payable till the defenders should make 
ddivery to a customer m Glasgow* or until they should ship 



the tin to Walea. Then comparison of the aocouot sued for 
with the Mssbooks proves them to be alike ; and there has 
been no oispute about the money credited. Now, it is in the 
fiice of this evidence that the defence '* bean a denial that 
the defcnden bought fifom the pursuer the tin dippings re- 
ferred to in the summons, or that any sum whatever is at 
present owing bv the definiders to the pursuer." That defence 
no doubt is anaUfied by a statement that the defenders had 
agreed to advance the pursuer los. a toa« with whidi to 
enable him to purdiase tin dippings, that when the defendecs 
procured an order for a quantity, uie pursuer, in fulfilment of 
an agreement with them, was to cart the dippings firom the 
yard and lay them alongside a vessd at the whar( or a 
waggon at a rulway station, to be forwarded, and then the 
balance of los. a ton was to be payable on production of 
weigher*s certificate. The defenders finally stated that no 
part of the tin in question had been shipped or taken delivery 
of by them. The written, agreement, nowever, between the 
parties does not support this defence, neither does the evi- 
dence of Tamieson, the defenders' derk, nor M'Nab, the 
Sursuer's labourer. On the contrary, it is proved that the 
efenders gave up business at Whitsunday last, at which time 
the tin, according to Jamieson, lay in the yard No farther 
tin appears to have been purchased from the previous month 
of March, and the pursuer had apparently left the nrenmcs, 
for the Clyde Trustees intended to resume, and did resume, 
possession of their ground for their own use, and in conse- 
quence the yard had disappeared. Then there is not the 
slightest proof offered that tne pursuer was bound to cart, or 
gay for carting, the tin to either wharf or railwav, and it is 
opposed to the evidence afforded by the passbooks and the 
witnesses, that the weight was to be tested for payment only 
when the defenden were ready to ship the tin or deliver it to 
a customer at home. Any such arrangement would have 
exposed the pursuer to the loss caused by rust while the 
dippings remained in the defendeni' yard waiting their con- 
veyance, and would have obliged him twice to weigh the 
goods —once to enable him to receive the fiist instalment, and 
again at ddiveiy to enable him to receive the second, with 
a certainty that there would be discrepancy in the wei^t— a 
thfng neitner reasonable in itself^ nor readily to be credited in 
the absence of proofs. It was bad enough to compd the 
pursuer to wait for the balance of his money till the defenders 
round customers, without laying on him the burden of loss 
while the goods rusted in their yard. The meaning of having 
passbooks at all was to keep the account between the parties 
current ; the weighing when the clippings were deposited in 
the yard determined the pursuer's right to claim the first ios» 
a ton, and the weigh notes constituted the evidence and 
authority for debiting the defenders with the quantity then. 
The same debits must also have been the data for settling the 
remaining los., otherwise, to adopt the defenders' view, there 
was no propriety in making entries in the passbooks until 
the dippings were finally shipped, for it was only at that time 
the contract weight was to be learned. 01 course, to weigh 
at shipping was proper for the defenders to do, for on that 
the statement in the invoices to their customers would depend, 
but with that the pursuer could have had nothing to do, any 
more than the pnoes therein charged. It has been proved 
that since this action began the defendere had taken the whole 
tin away from the yard and shipped it, without asking autho- 
rity to survey or reweigh it, and without the pursuer's consent, 
and in the course of the proof they asked and actually obtained 
leave to put in certain weigh-notes which they say represoits 
the quantity so shipped, and they now say for that quantity 
only are they liable. That unauthorised interference with the 
subject of the litigation oug^t to have exduded the defenders 
from farther challenge of the weights claimed in the action, 
even if room for challenge had yet existed ; and the result 
which the defenders show proves how unjust it would be to 
suffer such ex parte weighing to have effect against the prior 
weights ascertained andadopted at the outset The defenders* 
passbooks ajid the corresponding weigher's notes which the 
pursuer delivered to them, prove that lU tons S cwt aud 3 
qrs. dippings were deposited by him in their yard, the weigh 
notes which the defenders latterly produced show 96 tons 14 
cwt 2 ore., being a difference of 34 tons 9 cwt i ^r., but it 
is palpable that rust never could have caused diminution to 
that extent The witness M^Nab, however, depones that 
" two cargoes of the tin which appears in said books (pass-, 
books) were removed firom said yard by the defendei»| v and 
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the defenders' deric, Jamiesoiit speaks to one cart-load, and 
that ther might have taken aivay whatever quantities they 
^c<u^ (p 5) ; but of these removals the defenders Imd in 
the TCCord tiUcen no notice, nor have they produced or debited 
themselves with the we^t Whether these pr«vions un- 
noticed removals may account for the deficiency can of course 
only be matter of probability, but whether they do or not the 
arigifuU and not any /s^woghing can in fiiimess be the test. 
And here, with reference to an appeal taken against a deliver- 
ance pronounced in the courK of the proo( the Sheciff> 
Substitute may remark that in consequence of the pursuer 
having changed his agent, the nature of the objection taken 
by his former agent to the proof disallowed was misappre- 
hended and misstated to the Sheriff; who altered the deliver- 
ance on grounds abstractly correct, but which had not been 
stated, and permitted what the defenders proposed as conjunct . 
proo£ What the defenders wished to do was to lead evi- 
dence to instruct that when lately they did remove the tin 
dippii^ to be shipped, they amounted in weight to less than 
was stated in the paosbooks. This might have been conjunct 
proof, no doubt, if payment was only to have been made on 
weighing, when the defenders finally removed the goods from 
the yard, instead of being done at the time of depositation 
there, and if there had not alreadv been written evidence of 
the weights under the hands of the defenders, and on indiich 
payments had been already made ; and if the defenders had 
given the pursuer opportunity of seeing and checking the 
weights ; and if the defenders had on the record acknow- 
ledged a purchase of the eoods, in pkce of denying it as they 
did. But the defenders had previously supplied tne pursuer 
with evidence of the weights, ascertained at the appropriate 
times, on which both acSed by payments having been made 
to account, and the defenders at their own hand removed 
>vhat they denied they had bought, without authority or giving 
notice to the pursuer, and they weighed where and when and 
such quantities of the goods as th^ chose to say they took, 
and thierenpon offered to set up the result against the evidence 
in the passbooks. It was against that proposal that the 
objection was taken, not on £e ground of tet mnnta\ but 
because the defenders were therebjr attemptmg to destroy tiie 
vafaie of the tettimonjr under their own hands in the pass- 
books, and because m case such as that they were then 
attempting was raised on the record. Hie oDJection was 
sustained, and the Sherifi'-Substitute is of opinion rightly sa 

The defendens appealed; after heaiing parties' procnia- 
ton, the Sheriff pronoimced the following Interlocutor: — 

Having heard parties' procurators underthedefenders* appeal 
under the Interlocutor appealed against, and made avizandum, 
and considered the record, proof adduced, and whole process : 
Finds that the agreement of 8th August, i86i, between the 
parties in r^ard to the tin clippings is produced, and by it 
the defenders became bound to pay to tne pursuer ids. per 
ton to account of all the tin clippings the pursuer might pur- 
chase and bring into the vard rented by the defenders, and 
108. per ton on delivery of the tin : Finds that the question 
between the parties resolves into this— What is deUveiv of the 
tin?— andparole evidence having been allowed and held com- 
petent: Finds it proved that the tin clippings which the 
pursuer bought anid sold to the defenders were stored in a 
yard for which the defenders paid rent ; and it was stored 
there tiQ the defenders could get a purchaser for it ; and the 
balance of the price was to be paid to the pursuer on the tin 
being shipped, or on the weight being ascertained bv weighing 
at the ship^s side or delivered to a purchaser : Finos, in these 
drcomstances, that delivery of the tin clippings into the yard 
for which the defenders paid rent was delivery to the de- 
fenders, seeii^ that the tin lay there for the defenders* behoof 
and to await a purchaser fix>m them: Finds that the onlv 
evidence of the mumtity of tin delivered to the defenders is 
the pursuer's passbook, initialed by the defenders' clerk, and 
entered when the tin was bought by the pursuer and delivered 
into the defenders' vard without any farther measurement or 
weig^nng : Finds the weigh-notes of the tin resold by the 
defenders, taken at the ship sides, although the best evidence 
of the quantity of tin which the defenders sent out, is not 
binding on the pursuer, and that the passbooks kept by the 
musuer, and initialed fay the defenders or their clerk, are the 
Dcsl evidence of the ouantitv of tin which the pursuer pur- 
chased and they got mto their yard ; and as the quantity 
sntdcd la the passbooks coincides with what is claimed by 



the pursuer, he is entitled to payment of the baUmce daimed 
by htm : Therefore, adheres to the Interlocutor appealed 
against, and dismisses the appeal. 

Act J. Macbridb and Stewart ft Miller. 

A/e. T. C. Young. 
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SHERIFF OOUBT, LAKABESHIRE-^^LASGOW . 

(Srbrifps Sir A. Alison akd H. G. Bbll.) 

John Athya & Co., Merchants in Glasgow, v. Willlam, 
Hat, City Mills, Port Dandas, Glasgow. 

Arrestments-^Consignation— Appeal to the House of Lords. 
— On the dependance of an actton a pursuer used arrestments. 
The defender made consignation^ and the arrestments were 
loosed. The aetion was brought to a close by decree ofabsol^ 
vUor in the Court of Session, but the pursuer intimated his 
inietUion of appealing to the House of Lords, but no formal 
certificate of notice of appeal had been served on the defender. 
He applied by petition to the Sheriff for warrant to uplift the 
sum consigrud in the Clerk's haruls. 

Objection — That the case was still pending, tJu pursuer having 
intimated his intention to appeal to the House of Lords, 
RepeUedy and warrant gnmtei to uplift the sum consigned. 

The petition in this case stated that on the 22nd of May, 

ments us^ on the dependence of an action at the respon- 
dents' instance ; and on 28th May the petitioners con- 
signed in the hands of the Clerk of Court the sum of 
£350 to abide the i&sue of the action, and the arrestmenta 
were thereupon recalled. The action was advoftated 
on 17th May, 1865, the petitioners were assoilzied, imd 
on 28th June the present respondent was found liable in 
expenses. The petitionets applied to the Clerk of Court 
for repayment of the sum consigned, but as the respon- 
dent opposed repayment, the Clerk of Court had refused 
to pay without tne authority of the Court, and the object 
of the application was to obtain that authority. 

Appearance was entered for tlie respondent, and he 
gave m the following minute of defence : — 

That the action mentioned in the petition has not 
been brought to a conclusion, as the respondent, pursuer 
of said action, had intimated his intention of appealing 
to the House of Lords, and will present the necesHoiy 
petition of appeal upon or immediately after next 
meeting of Parliament. 

The record was then closed, and parties' procurators 
having been heard, the Sheriff-SubBtitute pronounced 
tiie following interlocutor : — 

Having heard parties' procurators, and thereafter made 
avizandum with tne cause: For the reasons stated in the 
aimexed note, authorises and grants warrant to the Clerk of 
Court to repay, and to the petitioners to uplift, the sum of 
;f 350, consu[ned by them in said Clerk*s hands on the 27th 
ol May, 18&, conform to certificate annexed to the petition 
for read of arrestments herein produced But in respect of 
the nicety of the question at issue. Finds no expenses due, 
and decerns. 

Note, — The Sheriff-Substitute has experienced consider- 
able difficulty in determining as to the proper form of pro- 
cedure in this case. The money consigned by the petitioners 
was so consigned in reference to an action at the defender*s 
instance against them, on the dependence of which arrest- 
ments had been used, for the read of which an incidental 
petition was presented, and the same were recalled accord- 
ingly, in respect of the consignation " to abide the action on 
the dependence of which the arrestments were laid." That 
action nas in the meantime issued in a decree of absolvitor in 
the petidoners' &vour pronounced in an advocation to the 
Court of Session. As the advocation took away the case 
out of this Court, the first doubt the Sheriff-Substitute had 
was whether this application should not have been made in 
the Court of Session, who have express power by the seven- 
teenth section of 48 George IIL, cap. 151, to regulate all 
matters retire to interim possession or execution, after an 
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appeal is lodged iu the House of Lords. But as it is 
admitted that, though notice of an intention to appeal has 
been given, no appeU has yet beea lodged, the provisions of 
said section are not applicable, and the question seems 
thereby to be forced upon this Court: What rights the peti- 
tioners have acquired in virtue of the extract decree in their 
favour? It is quite settled that nothing but the actual service 
of an appeal is sufficient to stop the execution of diligence on 
a decree by the Court of Session. (See HewUfson v. Mafr^ 
v#f^ Appeal, ATO>endix No. i, and Sibbald^ Nov. 17, 1809, 
F. C.) The defender did not deny that this was the xiile, but 
contended that it was not implement of the decree which 
was here asked, but something beyond it, and pomted out 
very correctly that as the arrestments he had used had been 
recalled only in oonsec^uence of the consignation, he would 
be in a worse position m the House of Lords tfaAn he had 
been in the Courts below if the consigned money was restored 
to the petitioners before the judgment of the House of Lords 
was obtamed. Hie answer to this appears to be that the 
arrestments could not exist longer than there was a depend- 
ence, that the dependence was put an end to by the aecree 
of absohnior^ and that as the consignation came in place of 
the arrestments, the one could be no longer available than 
the other. It was also pointed out by the petitioners that 
the defender might have saved an appeal between the date 
of the judgment against him and the present application, but 
had failed to do so, and that it would be against all principle 
to allow him to tie up the petitioners* funds alter the Court 
of Session had decided that he had no claims against them, 
merely because he had announced an intention, which he 
might or might not carry into effect, of appealing that judg- 
ment. The Sheriff-Suratitute, although there is a certam 
amount of hardship in either view of the case, came ultimately 
to be qf opinion that effect fell to be given to the argument of 
the petitioners. 

Both parties appealed ; and after a liearinL', the Slienff 
pronounced the following judgment : — 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against and whole 
process ; m respect it is proved by the extract decree of the 
Court of Session produced, that the action at the instance of 
the present defender is at an end, the defenders in that action 
(who are the present pursuers) having been assoilzied, and 
found entitled to expenses ; in respect the arrestments which 
were used on the dependence of that action necessarily fell 
when the defenders were assoilzied from the action of the 
Supreme Court, and the dependence put an end to by the 
extract decree of ahsohntar; in respect the consignation of 
the ;f 350 in the hands of the Clerk, under the application 
for loosing the arrestments which was made to abide the 
action, on the dependence of which the arrestments were 
used, came in place of the arrestments, and could not be 
more or longer available for the defender than the arrest- 
ments themselves; and in respect, although the decree of 
the Court of Session bears date 17th May and 28th June last, 
no notice of appeal to the House of Lords has yet been 
served upon the present pursuers, although the defender has 
intimated an intention to appeal to the House of Loi-ds; and 
in respect, in the absence of the service of a notice of appeal, 
the present pursuers are entitled to get up from the Clerk of 
Court the sum consigned b^ them under the application for 
loosing the arrestments, which was consigned to abide the 
issue of the action which has now come to an end by the 
decree of absolvitor in the defender's favour ; and in re^ct 
there is no authority to warrant the Court in requiring the 
petitioners, before getting back their consigned money, to 
find caution to repeat and pay back the same, in the event of 
an app«d being presented by the defender to the House of 
Lordb, and the judgment of the Court of Session reversed: 
Adheres to the Interlocutor appealed agahist on the merits, 
authorising and granting warrant to the Clerk of Court to 
repay, and to the petitioners to uplift, the consigned sum in 
question, and dismisses the appeal for the defender ; and 
upon the appeal for the petitioners on the matter of expenses, 
in respect the point in dispute appears to be so plain that it 
is impossible to maintain it with any d^;ree of plausible argu- 
ment on the side of the defender, and the pursuers have been 
successful in their application: Finds the petitioners entided 
to enpenses, of which appoints an account to be given in and 
)Krf^^ ^^ auditor, and so far alters the Interlocutor com- 



Note. —At first sight it certainly appears somewhat havd, 
while the defender VMi intimated by fetter his ifiUntion to 
appeU to the House of Lords, to allow the consigned money 
to be uplifted by the adverse party, thereby deprivix^ the 
original pursuer of the security whic^ he had acquired for the 
recovery of his debt But ttiis hardshy is more apparent 
than real. The state of the law on this point has long been 
settled, and is well known. Although a party unsuccessful 
before the Court of Session may appeal the judgment at an^ 
time within two yeajrs, yet if he is desirous to retain the pn- 
vileges or security of a litigant before the House of Peers, he 
is bound to produce evidence of an appod beii% entered by 
production of the formal certificate of notice of appeal served 
on the other party. If he does not do this, he must be pre- 
samed to be satisfied with the security that the original 
defenders' circumstances afford him for payment of his alle^ 
debt, and to be no longer entitled either to prevent repetition 
to hj^ opponent of the consigned money, or to compel him to 
find security to repeat the money in the event of the judg- 
ment of the Court of Sessitfi being reversed by the House of 
Lords, 
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Daxibl GobdoNi Bluevale, GlaiQgow, AjipeUant, v, Thb 

BOABD OF POUCB, QLASOOW. 

Glasgow Police Act, 25 & 26 Vic, cap. 204, sec. 62, 54. 
— ^Appeal. — Though mules are included in the genue 
Jioree (equos), where the ^^ies horse alone is enume- 
rated as the wdiject of assessment, the word horse eamoi 
he read as including mule, 

Bt the Glasgow Police Act, 25 & 26 Vic, cap. 204» sec- 
52 "every occupier of a land or heritage, and ereiy per- 
son residing within the city, who at any time between 
the terms of Whitsunday immediately preceding and 
Whitsunday immediately following the date of any 
assesament in respect of horses, shall have kept or used, 
or shall keep or use, within the city, one or more horaea, 
except horses kept and used exclusively for agricultural 
purposes or for towing on any canal, shall be liable in 
payment of the assessment imposed in respect thereof.** 
By section 44, one guinea is imposed on " every horso 
kept or used within the city, except horses used exclu- 
sively for agricultural piujpoaes or for towing on apy 
canal." Parties aggrieved may appeal from the Board 
or their committee to the Sheriff, whose decision is final 
— ^sec. 57; and by the interpretation clause (4) the 
expression Sheriff means the Sheriff of Lanarkshire m-. 
any of his Substitutes. 

The appellant had fear several years possessed and 
used two or more mules, for each of which he had been 
assessed, as if they were horses, in £1 Is. ; and although 
he had always appealed against the assessor's notice to 
the committee of the Board of Police, his' appeals had 
hitherto been dismissed. His appeal this year was also 
dismissed; the committee holding, as on former occa- 
sions, that "mules" were included under the word 
"horses" in the claus^i of the Act quoted. Gordon 
appealed to the SheiiC -After several hearings, Sheriff 
Bell pronoiULced the following judgment :— 
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Httvfaig Ksnned consideratioii of this appeal, which has 
lain over for seme time at the request of parties, and having 
again heard their procorators : For the reasons stated in the 
annexed note, sustains the appeal, and disallows and dis- 
charges the assessment complained of: Finds the respondent 
liable in expenses, allows an account thereof to be given in, 
and remits the same to the auditor to tax and report, and 
decerns. 

Note. — All preliminaiy objections to the competency of 
the appeal, if any such exist, were waived by the respondent, 
and It was discussed exclusively on the merits. By section 
44 of the Glasgow Police Act, authority is given to the Board 
to impose annually an assessment of one guinea in respect of 
any horse *' kept or used within the city* except horses used 
exclusively for agricultural purposes, or for towing on any 
canal," and by section 52 this assessment is payable by 
"every occuper of a lioid or heritage, and every person 
residing within the city who has kept or used horsa within 
the dty at anv time during the year to which the assessment 
applies.^ iThe appellant was assessed, as the notice served 
upon him bears, in the sum of two guineas, in respect of two 
horses kept or used by him within the city, for the year from 
Whitsunday, 1864, to Whitsunday, 1865. The objection to 
the assessment is founded on the averment that the appel- 
lant kept or used no horsa within the city during any part 
of said vear. The answer is, that the appellant admittedly 
kept and used two mules^ and that an assessment on horses 
comprehends and indudes an assessment on mules. In 
sui>port of this view the works of Buffon, Cuvier, and other 
eminent naturalists, were quoted to show that both the 
horse and mule are of the genus equus^ of which genus 
there are said to be six varieties, induding the ass, the 
zebnK and the wild mule. There might have been validity 
in this answer if the Act had authorise an assessment on the 
genus entus^ and not simply on the horse. Although an 
animal oe of the same genus as another animal, it is not 
therefore the same animal. If the argument is good for any- 
thing, a zebra in a caravan would be as assessable as a horse, 
but ft sebra, in the ordinary use of language, cannot be said 
to be a horse, neither is a horse an ass or a mule. The defi- 
nition of the word "mule," both in Webster's and the Impe- 
rial Dictionary, is •* a quadruped of a mongrel breed, usually 
generated between an ass and a mare, sometimes between a 
horse and a she-ass. These animals are mostly sterile.*' 
This definition could never apply to the word ** horse. " 
There is not a syllable in the interpretation dause of the Act 
to the effect that the word ** horse " is to ihclude mule, ass, 
or any other animal, and the exception in the enacting section 
in favour of "horses " used exclusively for agricultural "pur- 
poses, or for towing on any canal," seems to imply that the 
Legislature meant the law to apply exdusively to horses, as 
neither mules, asses, nor zebras are almost ever used for the 
excepted purposes. " The words of a statute," says Dwarris, 
" are to be taken in their ordinary and familiar signification 
and import, and regard is to be had to their general and 
popular use.'* And again, " where certain specific things are 
taxed, or subjected to any charge, it seems probable that it 
was intended to exclude anything else, even of a similar 
nature" And finally, " It is a well settled rule of law that 
every charge upon the subject must be imposed by dear and 
unambiguous language. Acts of Parliament which impose a 
duty npon the public will be critically construed with refer- 
ence to the particular language in which they are expressed. 
Where there is any ambiguity found the construction must 
be in favour of the public ; because it is a general riUe that 
where the public are to be charged with a burden, the inten- 
tion of the L^slature to impose that burden must be 
explidtly and distinctly shown." Such distinctness has been 
carefully attended to in the Assessed Taxes Act, the General 
Turnpike Act, and other statutes, where rates payable for a 
horse, a mule, or an ass, are all separately specified, and 
commonly vary because the animals are different. If the 
Glasgow Police Board wishes for a statutory power to assess 
the keepers of mules as well as of horses, it must have such 
power conferred in express terms by Parliament. 

jicL Christie. Alt, G. Paterson. 
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Libel— Slandei — ^Dtxnages — ^Veritas Con^&cn — PriyHege— 
At a meeting (hut not a meeting under the statute)^ of a pat t 
of the creditors of a bankrupteHate^ attain statementswere made 
by the chairman^ and the mtnutes of the meeting suhscribed 
by him also contained statements which were alleged to be 
slanderous and libellous; and these minutes having been 
printed and sent to the other portion of the creditors^ Held 
(i) that the statements, if pfoved^ were slanderous; (2) theU 
the minutes of the meeting signed by the chairman, if proved^ 
wefe libellous ; (3) that neither the statements nor minutes 
were privileged; (4) the chairman was not responsible for 
statements made by ot/iets; and (5) that the statements and 
minutes, if proved, being slanderous arui libellous, inferred 
damages, whether loss arid damage were proved to have been 
sustained or not. 

This was on action for £500, as reparatioii of the loss, 
injuiy, and damage sustained, and to be sustained, by 
the pursuer in his reputation and feelings, and also in 
his business, in consequence of the defender, or others 
for whose actings and statements the defender was re- 
Kj)onBible, having, at Glasgow, on 5th August, 1864, 
mode the calumnious, false, malicioun, and libellous 
statement, within the chambers of Kerr, Anderson, & 
Brodie, Saint Vincent Street, Glasgow, in the presence 
and hearing of certain parties specified,, that the pursuer 
alone, or with others, conducted, or was then conducting, 
factious opposition to the approv^lof the deed of anruige- 
ment entered into betweai Andrew Jackson & Son, and 
the individual partners of that firm, and certain of their 
creditors, and that the pursuer's opposition was avowedly 
actuated by motives of personal hostility to the bank- 
rupts, and that the objections stated by or for the pursuer 
in support of said opposition to the deed of anangement 
were utterly tmfounded, and also that, through such 
unfounded objections and such &ctious opposition, the 
creditors who hod subscribed to the said- deed of arnuige- 
ment were desired or resolved to withdraw said deed of 
annngement, and wind-up the estate otherwise and under 
other Bankruptcy Acts ; (2) and also in consequence of 
the defender having, at Glasgow, on 5th August, 1664, 
written and printed and signed, or written or printed 
or signed, or allowed, caused, or authorised to be written 
or printed or signed, and havingpublished and circulated, 
or permitted, allowed, or authorised to be published and 
circulated among the creditors, or the mandatories for 
creditors, of the said Andrew Jackson & Son, a minute 
of meeting or statement, or a copy of minute of meeting 
or statement of and concerning, tnfor a/ta«, the pursuer, 
wherein it was alleged falsely, colunmiously, maliciously, 
and libellously, that the pursuer alone, or with others, 
conducted, or was then conducting, as aforesaid, a factious 
opposition to the approval of a deed of arrangement entered 
into between the said Audw. Jackson & Son, and the indi- 
vidual paiiuers of that tirm, and certain of theix creditors, 
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and thAt the pursaei^B oppodtion was arowedly actuated 
by motiyea of personal hoatilitj to the bankrupt, and that 
the objectionB stated bj or for the pnnner in support of 
aach opposition to the deed of anangement were utterly 
unfounded, and also that, through such unfounded objec- 
tions and such factious opposition, the creditors were 
desired or re ulyed to withdraw said deed of arrangement, 
and wind up the estate otherwise under the Bankruptcy 
Acts. 

In article 10 of the defender's statement of facts it was 
averred that of this date (5th August, 1864), a mee^g 
of such of the creditors as were resident in Glasgow 
was held; at which various creditors were present The 
defender was appointed chairman, with power to sign 
the minute. A minute was prepared and read to the 
meeting ; and, having been unanimously adopted, was 
subscribed by the defender as chairman. The minute 
is referred to for its terms. The res getta are correctly 
set forth therein. 

Appearance was entered for the defender, and the 
record was made up by condescendence and defences. 

The pursuer pleaded — 

(1.) The defender having uttered, in the presence 
and hearing of a number of parties certain calumnious, 
felse, malicious, and libellous statements of and con- 
cerning the pursuer, and calculated to injure the pursuer 
in Ills business character and reputation, and which have 
had the desired effect, the pursuer is entitled to decree 
as concluded for, with expenses. 

(2.) The defender having written and printed and 
Higned, or written or printed or signeil, or allowed, 
caused, or authorised to be written or printed or signed, 
and published and circulated^ or permitted, allowed, and 
authorised to be printed, published, and circulated, a 
document purporting to be a minute of meeting of the 
creditors or mandatories for creditors of the said Andrew 
Jackson & Son, or statement, or a copy of a document 
purporting to be a minute of meeting of said ereditor;*, 
or mandatories for creditors, a statement containing 
certain calumnious, false, malicious, and libellous 
statements of and concerning pursuer, calculated to 
injure him in his business character and reputation, 
and which have had that effect, the defender onght to 
be decerned against as libelled, with expen»«eR. 

(3.) The defender does not state any relevant ground 
on which the Veritas of the statements complained of 
can be admitted to proof, and having admitted that such 
statements were made, the defences ought to be repelled, 
and decree pronounced in terms of the conclusions of 
the summons. 

(4.) The statements complained of not beingjustifiablc 
or privileged in any way, and having caused serious 
loss to the pursuer in his business and injury to his 
feelings, he is entitled to damages as concluded for, 
with expenses. 

(5.) Generally, in the circumstances stated, decree as 
libelled ought to be granted, with expenses. 

The defender pleaded — 

(1.) All parties interested are not called. 

(2.) The averments made by the pursuer are irrele- 



vant and insuAcient in law to support the i 
of the summons. 

(3.) The statements complained in the minute com- 
plained of are not libellous. 

(4.) The defender having subseribod the said minvte 
merely to anthentieate the same as the act of the meet- 
ing over which he presided, is not responsible fer tiM 
statements contained therein. 

(5.) The said minute, having Ibrmed a communication 
from one section to another section of a body of creditora 
engaged in a litigation with the pursuer in regard to 
that litigation, was privileged. 

(6.) The circulation of the said minute having been 
authorised by the meeting, and not by the defender, the 
defender is not responsible for the consequencea of aucfa 
circulation. 

(7.) The statements contained in the said minute 
having been inserted therein with probable cause, and 
on reasonable grounds, were justified, and cannot form 
the ground of a claim of damages. 

(7.) The statements contained in the said minnte 
being true, the parties present at the meeting were 
justified in expressing and communicating the same to 
the other creditors of Jackson A Son. 

(8.) The pursuer having sustained no loss or damage 
through the circulation of the said minute, the action 
falls to be dismissed. 

Before closing the record, a motion was made fer the 
pursuer craving that Articles 16 to SO, inclusive, of the 
defences be delete as irrelevant This motion was de- 
bated before the Sheriff-Substitute, but refused fer the 
reasons stated in the following note : — 

Notb.^T1m pnraier oomplains that in tbe numite of nestiiig 
of oreditois libeUod be is ehtrgod with hsTing ooDdactod a faottoos 
opposition to the approTal of the deed of anangement between the 
baokrapts, Jackson & Son, and their crediton, and that this 
opposition was avowedly actnated by motires of penonal hoelilitjr 
to the bankrnpta. These chargee, the pnnner contends, are 
slanderons, hurtfd to his feelings, and iigunoos to bis repntaticMi 
and bnsincas, and for which reparation is demanded. The defender 
pleads pririlege, and also veritai OMmcU of both cfaargea, and 
with reference to the last, that the pnrsner was actaated bj penonal 
hoetility to the bankrupts. It is to be obeerred that the aitioles 
objed;ed to set forth particnhurs of a fama against the pusiier 
which, it is said, existed fai 1861, concerning which James Jackson, 
a partner of the bankrupt firm, commented freely, and in partionlar 
an certain specified occasions in the hearing of the pursuer himaelf, 
which comments greetlj irritated the latter; that befon Jaekson 
& Son's bankruptej, but after their failure, the pursuer had stated 
his desire to have '* his hand in,** that **he owed Jackson an M, 
gnulge, and was drtermined to put htm out of the trade;*' and that 
since sequestntion the pursuer, who had preriouslj no interest in 
tbe spqnestretion, had acquired by purchase a debt due by the 
bankrupts. 

The articles objected to also sot forth that the prooeedingB of 
the meeting of which the said minute contsins a record, the pro- 
bable cause and motive of the pumier*B said opposttion were 
discussed, and the circnmstaooes before detailed were stated, and 
beliered by tbe crediton present as affording the true explanation 
thereof, and in defence the defender has avemd as matter of faet 
that it was so. Now, baring pleaded the eerAot, he was bound, 
in compliance with the usual rules of pleading, to allege articulately 
the ground on which the plea was maintained. The truth or 
fahnhood of the^^aM will form no part of the case to be admitted 
to pmbation; it may probably be enough, on that paiticular point, { 

to alkw the defender a proof of what Jackson had aaid; that tbe 
pursuer resented it; and had since in ooneeqnenoe borne him a 
grudge; that the pursuer had given his opposition to the sud deed 
of arnrngnnent Whether the opposition was factious or justifiab!f 
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mU foim tbfl milgect of a diffemt inqoixy, and wan not entered 
upon in ducaaamg the motion. 

The record was thereafter closed. 

After having heard partiea'procurators, the Sheriff- 

Sabstitute pronoanced the following interlocutor : — 

Having heard parties* pvoctuators on the closed record : 
Finds that the pursuer claims reparation from the defender 
on the allegation that at a private meeting of certain of Jack- 
'Son & Son's creditors, held on 5th August, 1864, in the 
counting-house of Messrs. Kerr, Anderson, & Brodie, ac- 
countants, Glasgow, the defender, or others for whose actings 
or statements he is responsible, uttered the language set 
forth in Article 8 of the Condescendence, and that he then 
and there wrote, or printed and signed, or allowed, caused, 
or atrthorised to be written or printed or signed* a minute of 
said meeting, containing the statements having reference to 
the pursuer as expressed in Article 9 of said Condescendence, 
and which artide professes to auote said minute, and it is 
averred that the defender publisned and circulated copies of 
said minute, or permitted, allowed, and authorised the same 
to be published and circulated among the creditors or man- 
datories of Jackson & Sons who are specially named in said 
last-mentioned article : Finds it complained by the pursuer 
that the language used at said meeting by the defender, and 
expressed in said minute, was libellous and slanderous in so 
fiur as it imputed to the pursuer and to those acting with him 
a factious opposition to the approval of a deed of arrange- 
ment which the defender and others of Jackson and Sons* 
creditors had been endeavouring to carry through in the 
Sheriff Court at Glasgow ; whidi opposition was avowedly 
actuated fy motives 0/ personal hostility to the bankrupts , that 
tihe objections urged oy or for the pursuer wete utterly un^ 
founded; and that through such unfounded objections and 
such fiultious opposition the creditors who had subscribed 
said deed of arrangement were desired or resolved to with- 
draw it and wind up the estate otherwise under the Bank- 
rupt Act ; and the pursuer has averred that said lan^u^ 
was calumnious, false, and malicious: Finds that the defender 
has in defence denied the allegations in Article 8 of the Con- 
descendence; and which are otherwise stated to be unintdUi- 
fible, but he has admitted that at the meeting on 5th August, 
aving been elected preses, he signed the minute then pre- 
pared, for the terms of which he has referred to the document 
itsdl, and has averred that what it contains is true; and assum- 
ing the statements complained of to have been made at the 
meeting and expressed in the minute, the defender has further 
pleaded : (i) That all parties interested have not been called ; 

(2) That the averments made by the pursuer are irrelevant 
and insufficient to support the conclusions of the summons ; 

(3) That the words complained of are not libellous; (4) That 
having subscribed the minute merely to authenticate it as the 
act of the meeting over which he presided, the defender is 
not responsible for the statements m it ; (5) That the con- 
tents ot the minute, and what transpired at the meeting, were 
privileged; (6) That the circulation of the minute having 
been authorised by the meeting and not by the defender, he 
is not responsible therefor; (7) That the statements in the 
minute were inserted with probable cause and reasonable 
grounds, and were therefore justified; and (8) That the 
pursuer had sustained no damages. And in these circum- 
stances. Finds, in point oflaWy that where more persons than 
one have uttered slanderous or libellous words, or have been 
guilty of other quasi delicti^ the party aggrieved is entitled to 
select and claim reparation at the hands of any one of them, 
without calling the other, (fielt^s Prin.^ sec. 550. per Lord 
Justice-Clerk m Liq. Western Bank v. Douglas^ &&, 22 sess., 
cases 476 ) Finds that the pursuers having set forth certain 
expressions alleged to have been u^bd by the defender both 
at the meeting and in the minute which he signed, these 
e xpi g s rions bemg de&matory, as hereinafter shown, the con- 
clusions for damages are warranted, but the summon b irre- 
levant, and no ground of action lies for slanderous expressions 
used at said meeting by others^ for whom it is alleged the 
defender is responsible ; in respect no circumstance has been 
set forth to show the relation in which he stood to the others 
for whom he is said to be responsible, nor on what ground 
such responsibility attaches to him, and therefore so far sus- 
tains the second preliminary defence, but quoad ultfa repels 
the same: Finds, for the reasons after expressed, that the 



words complained of, if it shall be proved tiiat the defender 
used them at said meeting, or is legally answerable for them 
as embodied in the minute, are slanderous and libellous, and 
infer damages, unless they be privileged or justified as true, 
because they have implicated the pursuer's fame, reputation, 
and honour, and are calculated to produce uneasiness in his 
mind: Therefore, subject to these conditions, repels the 
defence that said words are not de&matory : Finds that the 
defender, as chairman of said meeting, was not bound to sub- 
scribe that or any other minute containing libellous matter, 
and having done so, by the very act of authenticating it the 
defender gave the sanction unpUed by his signature to what 
the minute contained, and is responsible for the libellous 
matter in it of which complaint has been made, and for the 
same reasons. Finds that he is equally responsible for direct- 
ing circulation of the minute : Therefore, repels the defences 
in which exemption found such liability has been pleaded : 
Finds that the words in question, if used by the defender at 
said meeting, and the language expressed in the mmute, do 
not fall under any of the classes of privileged cases recognised 
ill li^, and therefore repels that defence: Finds that the 
defence of probable cause is included in the plea of Veritas 
convicii^ but, so far as it constitutes an independent plea, pro- 
bable cause affords no justification, because the words used 
were not privileged. (JBorthwick on Libel^ p. 312.) Finds 
that slanderous libellous words which are injurious to cha- 
racter and feelings infer reparation, whether actual pecuniary 
loss be proved or not. (JBorthwiek on JJbel^ p. 175 ; I 
Starkie on Libel^ Prelim, Discourse^ p. 26 and p. la) There- 
fore, repels the defence that as no loss or damage was sus- 
tained by the pursuer, the action ought to be dlmiissed ; and 
in respect the defender has denied Article 8 of the pursuer^s 
Condescendence, and has not admitted the terms of the 
minute quoted in Article 9, nor the circulation as libelled : 
Therefore, allows the pursuer a proof of the averments in 
these articles, and to the defender a conjunct proof: Allows 
the defender a proof of all facts and arcumstances averred 
bv him in the record justifying the use of the language com- 
plained of bv the pursuer, so far as not admitted or already 
proved by tne documentary evidence in process, with the 
exception of Articles 13, 14, 15, 16, and 17 of the defender's 
statement of facts, which are irrelevant, and to which said 
proof shall not extend: Allows the pursuer a conjunct proof; 
grants diligence at the instance of parties respectively against 
witnesses and havers, and commission to any of the Depute- 
Clerks of Court to take the depositions of havers, receive 
productions, certify exhibits, and to report forthwith; and 
appoints the process to be enrolled first Court day that a 
diet be fixed for said proof proceeding. 

Note. — The defences which the Sheriff-Substitute deems 
it necessary farther to notice, and which the preceding Inter- 
locutor disposes of are these : Whether the language com- 
plained of be slanderous and libellous, and whether, if uttered 
or published, it was under circumstances of privilege ? The 
grounds of decision of the other defences, it is apprehended, 
have been stated with sufficient fulness in tiie interlocutor 
itsel£ With respect to the first of these points, the Sheriff- 
Substitute is of opinion that, if proved, the pursuer was slan- 
dered at the meeting mentioned in the recoM, and libdled in 
the minutes then prepared and afterwards circulated. The 
pursuer has been described, without contradiction, as a mer- 
chant in Glasgow, and he has accused the defender of having 
at the meeting and in the minutes characterised his opposition 
to the deed of arrangement as factious and unfounded; and 
that he was impelled to make the opposition bv motives of 
personal hostility against the bankrapt, and whidi he had 
avowed. Now, to ascribe such conduct and motives to any 
l^erson of respectable position in society, a merchant, for 
example, and whose prosperity in life depends on the main- 
tenance of an honourable name, tends seriously to lower that 
character, and to rank him among the vicious and disreput- 
able. It is manifest that a creditor who, to gratify a feeling 
of resentment against a bankrupt, would oppose the interests 
of the bulk of suffering creditors factiously \ie, , only to serve 
an odious spirit of dissent), and that too without having 
proper or reasonable grounds for his opposition, is neither an 
nonourable nor a go<xl man, and his dishonour and eyil dis- 
position is made worse by an avowal of his motives. And 
this, the Sheriff-Substitute is of opinion, is the fair import and 
effect of the language complained of. It is not necessary at 
present to inquire whether the pursuer has deserved all that 
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has been imputed to him, for that qnestton is invohed in the 
defence that what was said is true ; it is only requisite to 
deal with the words in the abstract, and whether in that 
aspect they are calumnions It is hardly posable to supply a 
ddinition so precise as easily to distinguish what are merely 
contumacious words from those which are defamatoiy and 
actionable, nor have our text writers done so ; but these are 
various passages in the books and reports of cases by which 
the distraction can be drawn. Thus, Borthwick obsenres 
that reproaches are deemed actionable, not when they con- 
sist in general expressions, but in as fiir as they charge parti- 
cular crimes, £sults, of blemishes, which bring a man*s life, 
his fortune, or moral character into miestion, to the effect oif 
harassing his mind, or of subjecting him to partimonial loss 
or damage, pp. 1S4, 185. And in Mackenzie v. Murray^ 9th 
July, 1819, 2 Muftny Rep^ p. 157, the Lord Chief Commis- 
sioner said— '* In England the law on this subject is veiy 
particularly defined. There no action will lie for words 
spoken, unless they are such as impute a positive crime or a 
contagions disorder, or injure a person in. his profession and 
calling. In this country the tendency of the law is different 
Here anything that produces uneasiness of mind is action- 
able.*' So the publication in a newspaper of a series of 
notices tendii^ to render the subject of them ridiculous, and 
injure his feelings, were held to form relevant grounds for an 
action. {Sheriffs v. Wilson^ i March, 1855, 18 Sess., Cases 
528.) Tried by such tests, the Sheriff-Substitute cannot 
doubt the language complained of is calumnious. But it has 
l)een pled that the words used were privileged, and the fifUi 
plea in law appended to the defences points to the privilege 
of a litigant, and that the conununication of the minute was 
an act occurring between one section and another of a body 
of creditors engaged in a htigation with the pursuer in 
regard to it. No other kind of privilege has been claimed, 
although it would rather appear from the narrative in the 
defe nee that the privile^ of interest and canfiderOialiiy is 
lliat which more appropnately applies to the circumstances ; 
that is to say, the privilege which is allowed to parties haying 
cuual concern in the subject communicated. As litigants 
taking common action in promoting the deed of arrangement, 
the defender and the other creditors who met with hnn were 
entitled to discuss the merits of the question which the pur- 
suer had raised with them, and among themselves to canvas 
how far the pursuer's objections were well founded, and to 
express their opinions conceminp^ them as fully and freely as 
they would have been entitled m the litigation itself; but it 
was not their privilege, and the defender and the other cre- 
ditors with him were not entitled to avail themselves of the 
occasion of their meeting to introduce extraneous matter 
which was not pertinent to the liiigr.tion, and on tliat irrele- 
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under authority of the Banknipt Act, nor that it ««s & 

reral meeting of the body of creditors to concert measures 
tiie mtereft of «lt. It mtiier wppmn to have been & 
meetine of a few creditoi^ who boiijfl; on the spot had more 
immediately the manaeement of the legal proceedmgs, or as 
the defender has himself desciffacd theBg^ diey feiaied aactfMi 
of the creditors Their meetiiig, thersfeie, was vol staaiped 
with official character ; they assembled only as private parties^ 
and possessed rights iperely as such. Giving the defender 
and his co-crediton, hcnpever, the prifileffe of IttigaQts, expe- 
rienoe shows that it is often abused. " If^" nys B^rtkmcJk^ 
*'uiMler the mask of judicial proceedings an atlftck is made 
imon the charader of a party, or of a Strang, which is not 
cleaily pertment to the cause, it will not entitle the defender 
totheprefnmptkmofAiMui>ftv,"p. #19. Now to dBrqgard 
the fiur^ of the pursuer's objections to the deed of anrange- 
ment, and to attadc him for his motiim m stating diem, was 
not a course pertinent to the litigation, and would not have 
been permitted in it, and the defender and thoee with him 
were not entitled to go bevond the feir and legitimate discn»- 
sion of the objections, and to assail him for advancing them. 
But whether they had immunity for a certain latitude of dis* 
cussion inter se or not, they had no such latitude for^pladog 
any scandalous matter which may have passed on the minutes 
of their meeting, and drculating it to parties at a^diatancr, 
even if they were creditors making common cause with them- 
selves. But the pursuer's allegation is that the circulation of 
the minute was not confined to such crediton, but was com- 
municated indiscriminately to creditors on both sides--as wdl 
to those who fiivoured the pursuer's views in the litigation as 
to those in opposition. If that should be established, it mast 
contradict the plea of confidentiality. The grounds for dis- 
allowing proof of part of the defender*s statement of fi^ts 
have fx^n given in a note to a previous Interlocutor ; it is 
only necessary to add that by permitting the defender to 
enter on a proof, any such statements, opportunity woold be 
given for excusing the consequences of one libel by settiag 
forth and proving a worse. The defender need not be diiven 
to that necessity; he has simply to show that because of 
comments made by one of the tNmkrupts of and eooceniiiig 
the pursuer r^arding a prevalent rumour to his prgndioe, 
whether true or false, the pursuer began to entertain a spirit 
of hostilihr against him, ana that may be taken as the starting- 
point in the plea of Veritas^ without going farther bade, 01 
inquiring more deeply into the rumour. 

Act. J. Murdoch & Roik;kr. 

Ait, M'Gregor, Stevenson, & Fleming. 
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8HEBIFF OOUBT, LAMABKSHIBB- GLASGOW. 
(SuMvn Sim A. Auaov amd STEAisnar.) 

A. V. B. 

Pioof— Cox)jiinct^Beplication-*C^rct<nM/ance« in tohklh 
{tfUr apunuer's wi^funei proof had been declared cloeed^ 
a proof m npHcationy or cm^tmet to Ms an^wnct proof y 
attouted the defender. 

This was an action for recoveiy of the value of goods 
sold and delivered. The lecoid was made up by 
condescendence and defences. The defender pleaded 
compensationy to a certain extent, for goods which 
he had sold and delivered to the pursuer, but the quan- 
tity said to have been delivered was not admitted by the 
pursuer. A proof was allowed to both parties. The 
pursuer led his proof, and at its close he wrote on the 
Sheriflfs notes, ^ The pursuer renounces proof in chief." 
The defender then proceeded with his proof, and, in like 
matter, he wrote on the SherijflTs notes, ''The defender 
renounces proof Both these admissions were signed by 
the respective agents. The pursuer proceeded to lead his 
conjunct proof, in the course of which a witness was ex- 
amined and made a production, which appeared to be in 
ikvour of the pursuer's contention. At the conclusion 
of his conjunct proof, the pursuer wrote, '* The pursuer 
renounces conjunct proof Thereupon the case was put 
to the rolL The defender appealed to the Sheriff against 
the Interlocutor declaring the proof closed and sending 
the case to the debate roll, on grounds which are set 
forth in the Sheriff's Interlocutor. The motion was to 
be allowed fiarther proof by the defender, to rebut the 
conjunct proof of the pursuer, although, according to 
the usual roles in leading evidence, the proof for both 
parties had been closed. 

^A^ter hearing parties on the defender's motion, the 
Sheriff pronounced the following judgment : — 

HjiTing heard partien* procnntors, under the defender's appeal, 
agunst the Interlocator declaring the proof dosed, in respect the 
parsoer has, at the eleventh hour in bis conjunct proof, produced 
docoments which are said to (ear materially on the case, and which 
the defender challanges as foigeries, and in respect the defender, in 
leading his proof, could not anticipate and was not bound to antici- 
pate that sQch new documents would be produced, or anything re- 
garding them : Recalls the Interlocutors ending the case to the debate 
loU, and allows the defender a conjunct probation, tut that only 
strictly limited to the new doenments produced under the pursner^i 
oonionct proof, and that AafrtZs rnodo with reference to the special 
allegations in regard to the new document produced I7 the pursuer, 
and remits to Uie Shcriff-Subftitnte to fix a diet for concluding 
the proof. 

AdL A FxBOVBON. AU. J. Stbachav. 
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16tb Octobbr, 1865. 
8HBBIFF COURT, LANARKSHIRE-^OLASGOW. 

(ShBUFF STRATBBBir.) 

Gayiv Hamilton & Sons, v. J. Y. Hamiltok, 
Inspector of the Poor of Gorbals. 

BiIl^I>flCKMt^No7ation.^Bi2Zi wsrt granied and renewed, hut 
were tuot nfjritf hi the oeetptors deereete wm oUe otttoiitedf&t 



ike $ame fwn, but nmrer ptdd. In am action for ddicaty ^ the 
oldhiOtand dsereel, m rapedt ^ ih$ moot reeent UU grtmiedt 

the HOt tooi met hound to deHeer them or the decreets i^ mt9 
the debt had been paid. 

This was a summary action, the petition in wluch set 
forth that the respondent, on the 5th day of January last« 
obtained a small debt decree against the petitioners, for 
the sum of £10 sterling of principal, with lis. of e«- 
penses. For the sums contained in that decree, and, 
subsequent expenses incurred on sud decree, amounting 
in cumulo to the sum of £10 16s. 6d., the petitioners 
granted to the respondent their bill or acceptance, pay- 
able one month after date, and the respondent, thereby 
discharged the petitioners of said small debt decree and 
the bill founded on in the action in which said decree 
was obtained, and which is said to be dated on or about 
the 26th day of May, 1864, and to be payable two 
months after date. That on the 10th day of March, 
after said bill for £10 16s. 6d. became due, the respon- 
dent raised an action against the petitioner before 
the Small Debt Court for the sum of £10 19s. 8d.) 
being the sum contained in said bill, with 38. 2d. said to 
be for " Notary's fee," and which action, on the 16th 
day of said month of March, the petitioners were 
assoilzied, and the respondent found liable to them in ' 
the sum of 3s. sterling of expenses. Thereafter the 
respondent sisted said small-debt decree, and, on the 
^h day of said month of March, the sist was dis- 
missed. That, notwithstanding of said first-mentioned 
decree of £10 sterling of principal and 4s. Id. of ex- 
penses having been pud, as already mentioned, the 
defender or respondent, on the 3lst day of August, 1865, 
caused an officer of court, in virtue thereof, to execute a 
poinding of a new spring- van cart, with wheels and axle 
complete, and a sale thereof was threatened to be carried 
out. The said new spring- van cart, with wheels and axle 
complete, was not the property of the petitioners, but was 
in their possession for the purpose of repair on the part 
of the owner thereof 

Appearance was entered for the respondent, and his 
defences stated in a minute were as follows: — 

1. Preliminary, The Petition is irrelevant in its 
terms, and contradictory, and does not warrant the con- 
clusions thereof. 

2. The interdict sought is against the sale of an 
article poinded which is said to be the property of an- 
other, whose name is not disclosed ; the pursuers have 
therefore no title to sue. 

On the merits^ a denial of the statements in the petition 
undei* the following explanation. Explained that the 
pursuers, who are relations of the defender, being in 
needy circumstances, were about to^be ejected from their 
house, applied to the defender, on or about the 26th day 
of May, 1864, for the loan of £10, which the defender 
accordingly lent them, and took their acceptance of said 
date, payable two months after date for the said sum so 
advanced, and thereafter the pursuer alleging that they 
were not in a position to retire said acceptance, a series of 
reoQwjals took place from time to time, till on or about 
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tiie 90th day of December, 1864, when the defender 
0>iind it impossible, without having recourse to extreme 
measures, to recover the money, and he caused the pur- 
suer to be served with a Sheriff-Court small-debt sum- 
mons for the sum contained in the original acceptance, 
passing from the subsequent renewals, which were two 
in number, and dated respectively 28th July and 4th 
October, 1864, and on which small-debt summons the 
defender obtained decree for the said principal sum, with 
4s. Id. of expenses, of date January, 1865: That on o^ 
about the 17th day of the said month of January, the 
pursuer, Gavin Hamilton, waited upon the defender, and 
implored him to grant him delay, and take another 
acceptance, which he was ultimately induced to do, and 
which latter acceptance is dated 19th January, 1866, for 
the sum of £10 16s. 6d^ payable one month after datet 
but which acceptance the pursuer again failed to retire 
when due. This acceptance was not taken in lieu of the 
original bill and decree thereon, but for the purpose of 
being placed in the bank at the defender's credit, as the 
former acceptance had lain over sometime after this latter 
acceptance became due, the defender was obliged again 
to have recourse to extreme measures for the recovery 
of the debt, and took out another small-debt summons 
on said latter bill, but which on his part was not fol- 
lowed out. It is true he did not appear at the first diet, 
and subsequently sisted the decree of absolvitor passed 
against him in absence, and failed to appear in said sist. 
This, however, from the understanding of parties, did 
. not and could not affect his claim under the original de- 
cree, as aU the renewals were taken for the express 
purpose of keeping up the defender's bank account, and 
this the pursuers were well aware of: And it is also evi- 
dent, from the fact that the bills granted subsequent to 
the first acceptance, and till the defenders obtained de- 
cree, were passed from, the last bill the defender is ready 
and willing, and has always been, to give up to the pur- 
suer, but no demand has ever been made. Therefore, 
until the present action, no sum whatever has been 
paid to the defender, and the debt is not discharged) 
and the present action is a mere stratagem to get quit of 
the pa3rment of a just and lawful debt. There is no 
such decree in existence as that sought delivery of in 
the petition. 

The record was then closed, and parties having been 
heard, the Sheriff-Substitute pronounced the following 
Interlocutor : — 

Having heard parties* procurators on the dosed record: Finds it 
instructed by the productions in process, that on the 5th Januaiy 
last the defender obtained decree l» foro against the pnnner, in 
the Small-Debt Court at Glasgow, for £10 of principal contained 
in a bill for that amount, accepted bj them to him of date 6th 
Maj, 1864, payable at a month's date, with 4s. Id. of expenses: 
Finds that the pursuers not having paid the contents of the deoee 
after the lapse of ten days, the defender was then entitle to have 
pursued coercive measures for recovery; but, at the puxwicr's re- 

3 nest, he took a new bill from them for £10 16a. 6d., dated 19th 
anuary last, and payable at one month^s date, and thereby, «s the 
pursuers have averred, he discharged them of said small-debt deowe 
and the bill therein founded on, but that, however, the defender has 
denied, and it is the fact that the defender did not deHwr up either 
the decree or the bill on which :t proceeded: Finds that when the 
Ml for £10 16s. 6d. fell due the pursuers dishonoured it, and in 
sonsequnot the defender instituted a new smaU^ebt action against 
|h«a for pajBMOt, but he failed to appear, and dseree of absolvitor 



waa pronounced in the pursuer's favour on 16th tfareli last; Um 
defender afterwards sisted this docrse ef absolvitor, and at tiM call- 
ing neither of the parties appeared, and the sist was dismissed, ao 
that the absolvitor became final, and the defender ceased in oonae- 
qocnoe to have legal remedy for inforeing payment of this Im* 
mentioned bill : Finds that the bill for the £10 16a. 6d. ambmeed 
the debt and expenses contained in the decree of 5th January ams, 
with farther expenses on i^ but the pnrsucn have failed to ahew 
that, by accepting the new bill, the debt in the decree was therafay 
diachai^ and mpokd of lam, the sohttitatioii «f ma bin for an- 
other, or of a bill for the contenta of a decree, when the original fain or 
decree has not been expressly discharged or delivered up to tiM 
debtor, does not amount to a discharge by aosofioa; the snbstita- 
tion is held merely to confirm or a£Fbrd ceUataral aecoritj for tha 
debt as at fint constituted : Finds that the defender having lost lua 
opportunity of recovering the last bill back upon his decree gSven en 
81st August last cftused a poinding to be executed of a spring vam 
and wheels, which were found in the pursuer's possessinm, thereby to 
enforce part of his still unextinguished debt ; but the pmnsoers have 
stated that the van and wheels an not their property, and wera ia 
their po ss e ssi on only for the purpose of being repaired; and in tbaaa 
circumstances the pursuers on the present proceedings demand deli- 
very of the smallnlebt decree under which the poinding was pxecatad^ 
and also of last bill on which the abortive proceedings were takaa^ 
the grounds being, as above, that the decree was diachazged bj 
accepting the new, and that the new biU now belongs to them, as 
they wera assoilzied from the action brought to enforce it ; they aJao 
have cnved interdict against a threatened suit of the pomded cffeeta : 
Finds that the decree not having been discharged, and the bill aoi 
having been retired, the pursuers sre not entitled to delivery of 
either; and in respect the van and wheela were found in tlMir 
possession when poinded, thus raising the presumption of ownenhip, 
and as they have failed to state, if not their own, to whom the *«»& 
and wheels belong, that they have not made relevant avarments en- 
titling them to a proof or to the interdict which they crave. There-, 
fore sustains the defences and dismisses the action: Finds the 
pursuers liable in expenses^ allows account thereof to be lodged, 
and remita the same to the auditor to tax and report, and deoema. 

NoTB. — The material point for decision which occun in this 
case b— Whether the debt constituted by the decree of 5th Jan. 
was discharged by novation hi respect of the bill granted subae- 
qnently ? Now *' novation is not to be presumed when the drDom- 
stances are consistent with the snbsistencs of the original debt, 
unless the old security be given up, or the new one expressly taken 
in satisfaction, or a new debt taken in place of the old. Any other 
alteration on the security u held to be for the convenience and 
intermediate security or use of the creditor, sod in oonsideration of 
the original engagement" {BtBCt /Vai., sec 577, 5th ed.) Tbe 
pnnuen at the debate acknowledged this principle, but contended 
that, as proceedings were taken to enforce the last bill, which 
through failure to insist the defendera had allowed the pursnera to 
be assoilzied from, that thereby no debt continued due. But that 
contention appean to be falUcious, for although by force of the 
provirions of the Small Debt Act the defender has been deprived ^ 
the power hereafter to enforce the last bill, yet as the debt repre. 
sented by it has not been proved, it remains undischarged, and the 
debtor, however valueless the bill may be, has no right to demand 
it back ; it is still the property of the defender, and must remain a« 
until the pureuers shall pay it, and so qualify them to seek delivery. 
A bill on which no proceedings for recovery can follow is no worae 
than a bill which has been lost; and it has been held that a creditor 
who had taken a new bill in corroboration of another past due, but 
which he soon afterwards lost, was entitled to fall back and recover 
upon the past due bill. (rAomsoa on BUSm^ Dove Wi]son*s ed^ 
p. 97; Body, WaUofii, 4 Bmg.^ 273.) 

Aot, Eaxxltov, AU, SnrcLAUi, 
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ROBT. ROWSLL ft MAHPATOBT V, BOBT. CoWAN & OO. 

Dead-freight— Charter-party— BiU of Lading. — A $hip 
was chartered to load a fall and complete cargo; ihe 
charteren only loaded her wiA part of a cargo; th$ 
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master proietted, and had hi$ ship surveyed. The hill 
of lading vxts indorsed for value^ and the ifidorsees 
claimed delivery of the contents of the bill The ship- 
oiener refused deUvery^ vniess his claim for dead-freight 
was paid by (he indorsees of the Ull of lading. This 
being refused^ m an action for payment of (he dead- 
freighi^ffeld that the shipowner had no lien over the 
cargo shipped for dead freight as against an onerous 
indorsee of the bill of lading^ ki which no notice was 
given of any Hen. 
Charter-party--Bill of Lading.— Construction. Held (hat 
the words ^^and all other conditions as per charter- 
party ^^^ in a biU of lading, imply (hat the indorsee shaU 
implement (hose conditions which are ejosdem generis 
with those eaepressly and previously mentioned in the 
hillj and do not include all stipulations and conditions 
contained in the origincU charter-party. 

Thb petitioner Rowell, sole owner of the ship " Monica," 
entered into a charter-party in July, 1864, by Heald & 
Oo. with Joyce & Co., London, whereby it was agreed 
that, after discharging the caigo then on board, she 
shotdd proceed to Sulina Roads on the Danube, and 
there load from the factors of the charterers a fall and 
complete cargo of wheat, Lidian com, seed, or grain, at 
the option of the charterers. The ^* Monica" anived at 
Sulina Beads on 27th October. On his arrival, the 
master of the ''Monica" intimated to the charterers' 
agents that he would be ready on 9th November to 
receive the homeward cargo; but up to the 16th Decem- 
ber the charterers' agents had fEuled to supply the vessel 
with a fuU and complete cargo, and intimated that they 
were unable to do so. On 19th December the master 
called surveyors on board, who reported that, in their 
judgment, no less than 250 qrs. of rye were required to 
finish the loading of the vessel, and the master took a 
protest before the British vice-consul at Sulina against 
all concerned. The master granted a bill of lading for 
the quantity of cargo put on board. The ''Monica" 
sailed from Sulina Roads on the 26th December, and 
on arriving at Falmouth, she was ordered to Glasgow to 
dischaige her cargo, where she arrived on 3rd April. 

On her arrival the master had her again surveyed, and 
upon a measurement, the surveyors reported that the 
vessel could with safety stow and carry about 400 qrs. 
of rye in addition to what she then had on board. Part 
of the cargo was dischai^ed and delivered to the respond- 
ents, holders of the bill of lading; but, in consequence 
of their refusal to pay the dead freight on 400 qrs. 
short of the caigo, with certain other charges, the peti- 
tioner refused to deliver the remainder, all^;ing that he 
had a lien over it imtil the dead freight and charges had 
been paid. The petitioner had discharged about 227 
qrs. of rye and deposited it in the respondents' store, to 
be held for the petitioner's behoof until his claim was 
paid and satisfied. 

The charter-party provided that the "charterer's lia- 
bility on the charter to cease when the cargo is shipped, 
provided the same is worth the freight on arrival at the 
port of dischuge, the owner, or his agent^ having an 
abtohito lien oo it for freight^ dead freight, and demur* 



rage. The freighter engages to provide the neceaaaxy 
mats for dunnage, the ship finding wood." The bill of 
lading provided that the rye shipped is to be delivered 
"unto the order of Messrs. Joyce & Co., or their as- 
signees, he or they paying freight for said goods, demur- 
rage, and all other conditions as per charter-party, dated 
London, 25th July, 1864, primage and average accus- 
tomed." 

The petitioners -having rendered an account for freight; 
dead freight, and other charges for the caigo imder the 
charter-party, amounting to £1278 19s. lOd., the respond* 
ents had paid £1105, leaving a balance of £173 19. lOd., 
under deduction for any sum that might be due for in- 
surance; but this sum the respondents had refused to 
pay. 

The respondents denied that the charter-party conferred 
a lien over the caigo for the items in the account called 
dead freight, survey chaiges at Sulina, consul's charges 
dunnage, boards and mats, and survey chaiges at Glas- 
gow; and they averred that in the bill of lading signed 
by the master for the portion of the caigo put on board 
contained no notice of any claim for dunnage, mats, or 
for any deficiency of caigo, or any claim for damages, 
or of any lien over the cargo shipped. In the payments 
made by the respondents, it wajs denied that the chaiges 
for dead freight, &c, were included, but that the payments 
made were without prejudice ; the sum of £1185 had been 
paid, and the insurance on the advance of £180 at Sulina 
being £15 8s., fell to be added, and these two sums 
amounted to £1120. The freight and master's gratuity 
as stated in the account amounted only to £1113 13s. lOd., 
and the respondent averred that the petitioner had been 
oveipayed by £7 7s. 2d., for which action was reserved 

The pursuer pleaded: — 

1. The charterers being bound by the said charter- 
party to supply a full and complete cargo to the said 
vessel, and having flEdled to do so, dead freight is due 
and payable for the deficiency in said cargo. 

2. An absolute lien having been given by the said 
charter-party on the caigo for freight, dead freight, and 
dunnage, the petitioners are entitied to payment of the 
same out of the said cargo. 

3. As the bill of lading held by the respondents refers 
to, and by such reference incoiporates therein, the whole 
conditions of the charter-party, and as the respondents 
took the bill of lading bearing these terms, they are 
bound by the same, and are not entitled to claim deliveiy 
of the caigo without satisfying the said lien. 

4. As the chaiges specified in the account were ren- 
dered necessary by the failure of the charterers to imple- 
ment the said charter-party, they form a proper and 
preferable claim over the cargo. 

5o As the respondents, as holders of the bill of lading, 
have refused to pay the foresaid balance due and owing 
to the petitioners for freight, dead freight, and other 
charges, the petitioners are entitled to warrant to sell 
the portion of the cargo stored, or as much thereof as 
may be necessary, and to apply the proceeds in payment 
of the foresaid balance, after deducting the sftorafe rent, 
expenses of sale and of these prooeedisgt* 
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6. The def^den were bound to have infonned them- 
selves of the terms and conditions oi the charter-partj 
and bill of lading ; and if they failed to do so, they are 
nevertheless bound by the terms and conditions of the 
same. 

7. The respondents having accepted the bill of lading 
subject to the conditions of the charter-party, which 
conditions they were aware of, or were bound to have 
informed themselves of, they are not now entitled to 
object to the owners' right of lien. 

8. From the terms of the charter-party and bill of 
lading, the respondents could only acquire right to the 
latter subject to the condition of the former, and are not 
entitled to repudiate the terms thereof, or to maintain 
that they should receive the entire cargo free from the 
lien of the owner, which lien is expressly secured to 
fhem. 

The defenders pleaded: — 

1. Preliminary, The statements in the petition and 
condescendence are irrelevant. 

2. Merits, The disputed charges are not secured by 
lien on the cargo either by the charter or bill of lading, 
and the petitioner has no lien therefor at common law. 

3. The bill of lading having been acquired by the 
respondents for value, to entitle them to demand delivery 
of the cargo, they are only bound to perform the condi- 
tions thereby declared to attach to the receiver of the 
goods. 

4. The clause in the bill of lading " all other condi. 
tions as per charter-party" does not import an obligation 
on the respondents to pay any of the disputed charges, 
none of these being of the same nature as freight or 
demurrage. 

5. Payment of these disputed charges not being by 
the bill of lading, either expressly or by reference, made 
a condition of the delivery of the goods to the assignee of 
the shippers, the respondents are entitled to ahsohnior, 

6. Eato tiiat a lien for tlie disputed charges had 
attached, it was discharged by the master signing an 
assignable bill of lading, which gives no notice of such 
a lien. 

7. The charterers not having supplied a full and com- 
plete cargo, are still bound by the charter-party; and 
the petitioners* claim for payment of the disputed 
charges lies against them only. 

8. Generally the petitioners' claim being unfounded in 
fact and law, the respondents are entitled to absolvitor 
from the whole conclusions of the action, with expenses. 

The record was then closed, and parties' procurators 
having been beard, the Shenff-Subetitate pronounced 
an Interlocutor, allowing the pursuer a proof of the 
quantity of dead-freight short in the cargo. Against 
thU Interlocutor the defenders appealed; and after a 
hearing, the Sheriff (Sir A. Alison, Bart.,) pronounced 
the following judgment :— 

H^ing be^rd pinies* prooarators tind«r the defenders* appeal 
upon tha lateriocutor appealed airainal, closed record and whole 
proc'SSf and having made avizindam and advised the cause: Finds 
that the present is an application at the instance of the pnrsuer, 
as ewner of ths r«wel " Monks,*' for warrant to s«U a qoaatity 



of Tf atorod with tbo defeadert, to be held for the pomieT^t be- 
hoof, being pert of a carjco c«nied hj tbo iaid ▼osmI firoai Safiiia 
Boada, in tlie Danube, and diaduui^ed at Glaagow, in pajment of 
a claim for dead freight of 400 qiiarten ri rye abort in ibe oaigo 
pot on board, and other ebai]g«a wXltgoi to bo due to the parsDer 
as ownvr, and for wbioh it is sold be bald a liea ofor tbo wbdb 
cargo : Flnda that the application in dinict<^ againat tbo deftnden 
aa holders of the bill of lading granted by the master of tbo vesMi 
for tbo fyo pot on board ; and the defenoe ia^lot, that the dis- 
poted chaigea for dead freight, 4a, are not oooored 1^ a liai on 
the caigo, either bj the charter party or tbo bill of ladixig, and 
that the ponoer baa no lien over the aame at common law ; and 
8d, that tbo bill of hiding of tbo cargo having been aoqnirad (7 the 
reapoudenta for valne, which entitle tbom to demand delivery of 
the cargo, they are only bound to perform the conditions declared 
by the Inll of lading to attach to the receiver of tbo gooda : Finds 
that both partiea are agreed that tbo proof aUowod I7 the Sheriff- 
Subsdtnte is unneoeoaary, aeeing the material focta.of the case an 
admitted on record, and the qneation depends npou the legal con- 
fltraction to bo pnt npon the defenders* obligation nnder the bill of 
lading or the original charter party of tbo vemel : Ffai^ that the 
present action is not between the owner of the veosel and the orif^ 
nal Charterers, who were Joyce & Co., of London, bnt la directed 
againat the defenders, who acquired right through them, for onertrai 
considerations to the bill of lading, which ia dated 23d December, 
18ft4, the master of the vettael became bound to deliver the cargo 
ap(>cifi«d therein to Joyce & Co., " or to their assigna, he or tbey 
paying freight for aaid goods, demurrage, and all other con^ona, 
as per charter party: " Fmds that by the charter party it in pro- 
vided tliat the charterer'a liability on the charter la ** to cpai«e when 
the cargo is ahipped (provided the aame ia worth the freigfit on 
arrival at the p^rt of discharge), the owwr or bia agent having an 
ah.«olute lien on it for freight, dead freight, and de*«ittrrtge : " 
Finds that a claim for dead freight ia not of the aame description 
aa a claim fur fniitbt which haa been earned, but Is of the natmo 
of a claim for compensation or da nages against the chartererv for 
not having put into a %'essel which has been charti'ivd a full and 
complete cargo, in terms of the charter purty, and that althou;^ 
a lien atcachea to the cargo for the fmight which has been earned, 
yet no lien whatever attaches to dead freight, at least againat aa 
onerous holder or indorsee of a bill of lading of the cargo, unlesa 
such a claim has been speeUlIy stipilated for in the bill of lading 
itself, i-ven although it haa been conditioned and atipuiated for in 
the chnrter party: Finda that whereaa in the present caae the words 
in the bill of lading are that the goods be delivered to the holders of 
the bill of lading, or their assigns, '* he or they paying fi^ight for 
said goo 's. demnmge, and all other conditions as per charter party,** 
import only an oblii^ion upon the indoraee of the bill of lading to 
implement and fulfil conditions €ju»dem generis with those ezprvsaly 
and previously mentioned in the bill of lading, and do not include all 
stlpulationB and oonditiona contained in the original charter party. 
(See Wegener o. Smith, 16th Com. Bench Sep., p. 286; Philip v. 
Bodie, East ReporteVI., 583 ; and Russell r. Niemann, 24th June, 
1864, Common Pleas, C. B. Reporto XVII , p. 163 } Finds that 
in the preaent case, although the charter party atipulate for dead 
freight as againat the charterers of the vessel, yet aa no mention is 
made of dead freight in the bill of lading, ao lien for the same 
attachea to the cargo, as against the present defenders the onerous 
indorsees o^ the bill of lading, nnder the general words in the latter 
instrument, ^and all other conditions as per charter party:" Finds 
that, although the pursuer has a claim of lien over the cargo for 
the freight that has been earned, and for any demurrage that has 
been proved, it appears that these claims have been already paid, 
and the only dispute ia in regard to the claim for dead frvight and 
the other disputed charges for which no lien attaches to the caigo 
as against the defenders ; therefore, and for the roasoas stated Is 
the aabjoined note, recaOa the interlocntor allowing a proof aa being 
nnneoeasary, sustains the defences, and asaoilziea the defenders fit>m 
the oonclnsions of the application : Finds the defenders entitled to 
expenaea, of which allowa an account to be given in, and remito to 
the auditor to tax the aame and report, and deoenUk 

NoTB.— The real question at issue between the parties in the pre- 
sent case is whether a claim for ** dead freight,** in other words, for 
00 npensation t»r damages on acoount of unoccupied or unfilled np 
room in a chartered vessel is good, and forms the subject of a lien 
as against the oneroos holders. of a bill of ladmg, but only for 
" freight, demurrage, and all other oonditiona, as per charter party.** 
Dead freight is mentioned as one of these conditions in the 
origittal oharter party, and thtrBfore if the qtustwa iMd wistB as 
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between the trnntr of the Teasel and the charterer there ooald be 
little iloubt that the claun bj the owner would be good as against 
him. Bat the preeent ease is not with the charterer but with an 
oneroos holder of a bill of lading aeqnired through hira, in which, 
altboagh there is special mention of freight and demairage, there is 
no mention of dead freight. The pursner's plea accordingly is, 
thai thongh not apeciaUj mentioned in the bill of lading, the claim 
for dead freight must be held as indnded under the words ** other 
oondtdona,*' and that, seeing these genersl words in the bill of 
lading, the party taking it was bonnd to have madtf inquiry as to 
what these other conditions were, and cannot now plead ignorance 
of and exemption from them. The Sheriff, however, cannot hold 
this aignment to be well-fonnded, becaose, if sustained by the 
Courts, it would at once deprive a bill of lading of its negotiable 
character and privilege attached to it, seeing it would throw upon 
the party taking it the burden of making inquiries as to the con- 
ditions of the charter party, the holder whereof may probably be at 
a great distance, and not in a situation to be reached for a very long 
period. It b on this ground, and not on any oonsiderstions con- 
nected wiih the^ proper meaning of the words dead freight, that the 
Sheriff's opinion is founded. Every one knows what deed freight 
moans. It is the freight that might have been earned by a vessel 
for room in it for cargo which has not been filled up in terms of the 
charter. If may be quite tme, as Lord Ellenborough observed in 
the case of Phillips already noticed, that the term **dead freight" 
is inaccurate, becaute what is meant by it is not a claim for freight 
at all,^but for damages fur not having pat a full csrgo of goods 
into unoccupied space in a vessel that might have earned freight. 
But whether that phrase is a«xurate or not to express the thing 
signified, as the meaning of the phrsae is universally understood. 
and as if it had been inserted in the bill of lading it would have 
been as much a part nf the contract of parties ms the time of pay- 
ment or the sum falling to be paid would bo in the case of an 
indorsee of an ordinary bill of exchange. The case, therefore, in 
the Sheriff's opinion rests entirely on the necessity of upholding the 
negotiable chanoter of a bill of lading, and the serious consequences 
that would result to its utility in the mercantile world, if conditions 
aeriously affecting the rights of the bolder were to be held as 
effectnal against him, though not appearing on the face of the 
instrument, but held as imported only into it by the general words 
'* other conditions." It was on these gronnds that the Sheriff pro. 
noonoed a amilar decision lately (20th March, 1865), in the case 
of Smales v. Bald; and after hiring the present case very fully 
and ably argued on both sides, he sees no ground for altering the 
opinion which he formed m that case, or the dedsion then pro- 
nonnoed. 

Ad, Maclat, /or Metan Dick fStefBOuan, 
AlL T. 6. Wbioht. 



IOth Octobeb, 1865. 

SHERIFF GOUBT, LANARKSHIRE— QLASOOW. 

(Mb. Shbrifp H. 6. Bell.) 



J. & G. Burns, Shipping Agents, Glasgow, with concurrence 
of John Gemmsll, Joint Procurator-Fiscal of Court, v, 
Joseph Hutchison & Sons, Merchants, Glasgow. 

Merchant dipping Act, 17 and 18 Vic., cap. 104, sec 329 
— Penalties.. — A shipper ^ an board a steam vessel certain 
packages containing ^^vesuvians^^ and ^^Jusees" articles of 
an explosive and dangttous nature, without having marked 
ifu naiute of the contents thereon^ or intimating the same to 
the shipping agents. In a prosecution utuier the 329//* sec- 
tion of the Merchant Shipping Act, 1854, and after proof 
tlu skipper found liahle isi £S of penalty. 

This was a complaint under " The Merchant Shipping Act, 
1854," in which it was set forth that the complainers were 
owners of the royal mail steamship •* Buffalo," trading be- 
tween Glasgow and Belfast. That on 6th September a 
parcel or paickage was shipped oa board the said steamship 
by tht mponteits, tddresied or oonsigaed to the order of 



H. Cohen, Belfast. The parcel was stowed along with other 
goods into the hold of the steamer; and on its arrival at 
Belfast on 8th September the parcel was hoisted from the 
hold to the deck, with the view of being discharged. While 
so hoisted it became ignited, and after being partially con- 
sunaed, the fire was with difficulty extinguished. On being 
examined, the parcel was found to contain ** vesuvians '* and 
" fusees,*' which are highly dangerous and inflammable, and 
are ignited by the slightest friction. The parcel had been 
shipped on board the vessel at Glasgow without the nature 
of its contents having been marked on the outside, and with* 
out notice in writing having been given to the master or 
owners at or before the time of sending it to be shipped, and 
in consequence the parcel was received and stowed on board 
in ignorance of its contents, and the risk of danger thereby 
occasioned. And the complaint set forth that the sending 
by any ship of any goods of a dangerous nature, without the 
person sending them marking their nature on the outside of 
the package, or otherwise giving notice in writing to th^ 
master or owner at or before the time of sending the same to 
be shipped, was an offence punishable under the Act 17 and 
18 Vic, cap. 104, entitled ** An Act to Amend and Consoli- 
date the Acts relating to Merchant Shipping," and generally 
designated "The Merchant Shipping Act, 1854," and parti- 
cularly under section 329 thereof, and concluded for warrant 
to cite the respondents to answer to the complaint, and there- 
after, on conviction, to ordain them to pay a penalty not 
exceeding one hundred pounds sterling, in terms of section 
329, and to be applied and paid over in terms of the l)efore» 
mentioned Act and generally to proceed against the respon- 
dents in the manner and according to the procedure entailed 
in the said Act, and particularly under sections 531, 532, 533, 
534. 535i 536» 537i 53^ 539. 54°. 54i, 54^, and 543 of the 
before-mentioned Act, and to find the respondents liable in 
expenses. 

The Procurator-Fiscal gave his concurrence, and the com- 
plaint was served in terms of the deliverance granted. 

Proof was led at great length by both parties ; and there- 
after, on joint motion, the case was continued by the Sherifi^ 

Thereafter the Sheriff pronounced the following judgment:— 

Having resumed consideration of the oompUint, and the whole 
proof adduced hy both parties : Finds it proved that the respon- 
dents shipped OB board the complainers' steamship ** Buffalo," on 
6th September last, a parcel containing a quantity of " vesuvians " 
and *' fusees.*' That said goods, and piirticnhu-ly the ** vesuvians," 
were of a highly inflammatory and explonve, and as such dan- 
gerous nature, and that they in point of fact, took fire in the said 
ship without being subjected to any improper stowage : Finds it 
also proved that no notice was given by the reepondents to the 
master or owners of the '* Buffalo " that the goods were of a dan*^ 
gerous nature, and that there was no marking to that effect on tho 
outside of the parcel : Finds that the respondenta have, therefore, 
been guilty of a contravention of section 829 of the Merchant 
Shippmg Act, 17 and 18 Vic, cap. 104, and have incuxred the 
penalty thereby imposed, *' not exceeding one hundred pounds ; " 
and in respect the respondents did not act wilfully, but only inad- 
vertently, modifies said penalty to the sum of five pounds sterling 
in which sum finds the said respondents, Jos«ph Hntcheaon and 
Thomas Hutcheeon, liable to tho complainers ; and grants warrant 
for arrestment and poinding in default of payment, to be carried 
into effect in the same manner as in cases arising under the ordi- 
najry jurisdiction of the Sheriff: Finds said respondents also liable 
in expenses, of which allows an account to be given in, and remits 
the same, when lodged, to the auditor to tax and report; and 
directs, under the provisions of section 624 of said Act, the said 
penalty of five pounds to be applied in or towanls payment of said 
expenses, and if there be any surplus after psyment ot the exp«fnses, 
directs the same to be ptiid into the receipt of her M!gei}ty*s 
Exchequer, in such manner as the Treasury may direct, and decerns. 
Act, J. Naismtth. AU, MaoiiAY. 
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10th Ootobbb, 1865. 

SHERIFF COURT, PERTHSHIRE — PERTH. 

(SHEBim £. S. GoBDox AMD Db. Babcijlt.) 

JxAV HxmtT V. Petsr Thoxsov. 

Bastaxd— Aliment— Custody of Baataid— ExtiaoidijiAxy 
Aliment. — Oircunutances in which aUmeiU of a male 
child refuted after seven years, the father having offered 
to tdhe the chUd into hie family. 

This was an action at the instance of the mother of an 
illegitimate male child, for a continuation of aliment 
beyond the period of seven yean. In defence, the 
father offered to take the child into his own family. 
The pursuer refused his offer, on the ground that the 
boy had been hitherto brought up with his grandmother 
in the country, and being of delicate health, his removal 
to a town residence would be injurious to him. Besides^ 
she pled that the defender being now married, with a 
family, and keeping a public-house in Perth, where his 
wife had misconducted herself he was unfitted for the 
custody of the child. The following Interlocutor was 
pronounced : — 

HaTiBg heard parties' prooorators, and made avisaDduin with 
the process: Finds that the boj for whom extended aliment is 
now clttimed has reached the age of seven years complete: Finds 
that the parsner has failed to prove such delicate state of health 
in her said boy as entitles her to fnrther aliment on his aooonnt : 
Finds it proved that the defender duly made offer before the lapse 
of the seven years to take the boy into his own family, which the 
piirsner has declined: Finds that the said offer is reasonable: 
Therefore, Finds that the pursuer cannot insist for further aliment: 
Assoilzies the defender from the conclusions of the summons, so far 
JM nnimplemented : Finds him entitled to expenses, and remits the 
account thereof to the auditor to tax, and decerns. 

Notb. — This is not a question of the custody of the child. 
Such questions in a direct shape can only be dealt with by the 
Supreme Court as a Court of Equity. The question of custody 
only arises here inei^hntally as a bar to the daim for further 
aliment The pursuer herself has not the custody, but her child 
has always been, and now is, with the grandmother, who resides 
in tbo honse of a brother. The defender offers to bring up the 
child in his own family. He is married, and haa legitimate 
children. The pursuer may not consent to this, and as a proper 
question of custody the defender may not be entitled to enforce a 
claim for custody. But all that this Court has to do with, is to 
ascertain if a reasonable offer has been made for the future up- 
bringing of the boy, and so relieve the mother. If it be an illusory 
offer, or such which at once is repugnant to good sense and feeling, 
it is tantamount to no offer. But an offer b^ the defender to bring 
up the boy in bis own house and with his own children, though 
open to some delicacy of feeling, is, nevertheless, not such as can 
\)e set aside as unreasonable. The boy may be in a more healthy 
locality where he now is, and may have formed aaeocations which 
it would be cmel to disserer. Ne▼»rtheles^ if the defender be 
called on to contribute to the upbringing of his child, he has a 
recognised right to make a reasonable offer as to the manner which 
suits himself best to perfonn his obligation. It is possible that an 
offer which may arrest the continuation of aliment might not be 
held to fix absolutely the custody, so that the Court of Session, 
viewing what is best for the child independently of all considera- 
tions of the parents* duties and rights and obligations to aliment, 
might ^rect other custody and upbringing more suitable for a par- 
tienUr ward. In the case, 1778, OUeer^Mor. 444, the Court 
gave aliment for a bastard (the sex of which is not mentioned in 
the report, but it is supposed a boy) " until the child shall attain 
the age of seven years, and also thereafter, until that the fether (a' 
day labourer) shall take the child into hii own heepmff, or that the 
child ihaU attain the age qf ten year*." In the case, 1810, Bal- 
ttWtyne QHume'e DeciHont, 424) the mother of a bastard boy pur« 
sued the putative father foraUment after ten years arid up to four- 






teen yean ei age. The father, as fai the present case, was maniad 
andhad afamilyof kwftddiildm. The Court bdd that » A* 
father had right to the emfkodg of the hog^* and rafi»ed finthcr 
aliment The fint award of alLneot was asked for foortaen yean, 
but in 1798 was given only for ten yean. The dbtinetive tems 
of semi and ten yean, depending on the sex of the child, does ana 
appear to have been aioMhdely fixed at that eariy period. In Iba 
ea8^ 1810, Wibon (Smme'e Dedneme, 426) iie Gtiiit alloievd 
aliment for a boy down to the age of foorteen yean, daring nil 
which tune he had remained in the costody of faia mother. Bat 
alike in the local Court as by the Lord Ordkiary and m the Inner 
House, the right of the iather to demand the ooalody of his child 
on the expiry of the seven yean was recognised, hut it seeos to 
have " been thought on the bench that the fiOhar had not be«i 
saflSciently urgent and apecifio in hia proposal to take ths dnld mt* 
his custody." In the case, 1826, JTay 4 A # D. 706, the Ceoit 
held the father (a plasterer) no longer liable in aliment for his bas- 
tard boy (who had reached the age of eight yean) after the timo 
he had offered to take the boy home and instruct him in the honi. 
ness which he himself followed. The recent case, 24th Febmaiy, 
1860, Adair^ 82 Jur. 877, ia decisive on the questMU. There the 
father of a bastard boy, when the child had attuned the age ef 
seven years, made a vohal oSbt to nlieve the pursuer of the ena- 
tody of the child. Both parties had been sepantely married, and 
the father offered to take Uie child into his own house and bi^ it 
up along with his family. The Lord Justioe-Clerk kid down tlw 
law, which was acqnieseed in by the other judges^ ^ that the father 
was under a liability to aliment the child, but was entitled to dia- 
chirge that liability in the manner least burdensome to himself. 
If the parties who had the custody of the child did not allow him 
to do so, they must be held responsible.** It is noticeable that In 
the case of Adatr, as in that of Wileon (jniprd)^ the mother was 
suing for bygone, and not as hen for proqiective albnent, and 
therefore the plea of aoquieeoenoe and taettumity might be sup- 
posed to have ruled, but it will be obeerved that the judgea m tlio 
case of Adair did not go on these grounds, but on the prindplea 
above enunciated. From the chair the Justice-Clerk further ra^ 
marked: *' I do not say that silence alone would bar such a daim, 
if well founded in point of law.^ The only authority which tenda 
to the opposite of the principle recognised by thess cases b that of 
ffhort in 1765, Mor. 442. There the putative father offered to 
take his girl into his own family after she had attained the age of 
seven, but the Court allowed alunent until the age of foorteen* 
The child being a female, the mother had the custody beyond asven 
years, and whether the period of ten or fourteen yean of agie waa 
the proper term for the mother*s custody does not appear at that 
period to have been fixed. In 1758, in the case of Paienen, four- 
teen yesn were fixed as the alunentary term for a girL The qnea- 
tion of custody appean from the report to have been ndssd and 
aigned in the case of Short, It was stated in argument that tha 
defender " still affected to doubt his paternity, and being married 
to another woman, who it is to be feared might prove to the child 
one of the worst of stepmothers." - The Court may therefore hava 
decided the case on the question of euttody, and what would ba 
ultimately best for the child. In the prior case, 175S, Burgees^ 
Mar, 1359, aliment of a child (the sex of which is not stated, hat 
which is supposed to have been a girl) was given until the child 
reached ten yean of age, notwithatanding a previous demand for 
the costody l^ the father on the marriage of the mother to another 
man. In the pleading for the mother, she intimated ** that sfaa 
would nther consent to be at the whole expense of nuuntuning the 
child than give up the custody ; *' so that in that case, and in that 
of Shortj the question of costody was fairiy raised in the competent 
Court to entertain and decide such questions on their own intrinsio 
merits, and independently of the claim and duration of aliment 

On appeal the Sheriff (E. S. Qoidon) pronounced the 
following Interlocutor: — 

The Sheriff having considered the punuer'a appeal, with radaim- 
ing petition in support thereof, and answen for the defender's proof 
and whole process : Dismisses the appeal, affirms the Interioootor 
appealed from, and decerns. 

Notb.— Even if in considering the sofficienf^ of the oSer af 
support of an illegitimate child, made by the father in defence 
against the mother^a demand for aliment, it were competent to con- 
sider the character of the fiither and those reskiing in family with 
him (and the Sheriff does not think it necessary in thia case to 
determine the relevancy of such an inquiry), the Sheriff entertains 
a clear opinion that the ciroonistances proved in this case wonld 
uot be suffioisnt to entitle him to hold thi itwrndd bean hnpropar 
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pctxxeding to allow the child to be reouTed into the defender's home 
and famil/. It is possible and not improbable that the police- 
constables maj have been mistaken as to the condition of the 
defender's wife as ret^snto sobrietjr on the single occasion to which 
ihoy speak, and in all other raspeeto her ceodnct and that of the 
defender has been shown to be oonrect. 
AcL Kbat. / AU, Whttb. 



17th Octobkb, 1865. 

SHEBIFF COUBT, LANilBESHIBE— GLASGOW. 

(Mb. Sbemjww Stbatbsbx.) 

WiL Mathesoh v. John Gabtshobs. 

MaQdatozy— Expenses, separate action for. — A foreigner 
sued hy a HMndaiory^ and woe umucceesful in his 

. acdouy and the defendeit^B agent obtained a decree in his 
cvon name as agent dishurser^ but against the principal 
pursuer only. The agent thereafter raised a separate 
action against the mandatory for his expenses. Held 
that the action was incompetent^ and dismissed with 
expenses. 

The summons in this action concluded for payment (1) 
£13 168. 2d., the amount of expenses as taxed by the 
auditor of Court, for which decree had been pronounced 
in favour of the pursuer, as agent disburser, on 7th July, 
1865, in an action at the instance of James Greer, metal 
merchant, Belfast, and the defender Gartshore as Greer's 
mandatory, against John Smith ; and (2) 6s., the dues 
of extract Thed efender was called in this action Ag 
having been mandatory for the pursuer in the action 
juat mentioned, although the decreet against Greer con- 
tained no decemiture for expenses against the defender 
Gartshore. 

Appearance was entered for the defender, and the 
defences stated in a minute were : — 

1. PreUminary, It is incompetent to sue here for the 
expense of another process. 

2. Merits, Claim is incompetent. 

3. According to the judgment in the case referred to 
in the summons, the defender is not liable for the ex- 
penses sued for. 

4. Tbe judgment in the case is, or is about to be, 
brought imder review by an action of reduction. 

6. Generally the grounds of action are denied. 
The record was then dosed, and the following Inter, 
locntor was thereafter pronounced : — 

Having heard the procorator for the defender in the closed 
record — no appearance hating been made bjr the pursner : Finds 
that the poisner seeks b/ this action to recover the expenses in- 
curred in suooessftillj defending the action Gieer v. Smith, which 
sometime depended in this Court ; in which action the present 
defender Gartshore was mandatory for the pnrsner Greer, and 
expenses weve deoemed for against Greer in favour of Mathrson, 
as agent dishnrger, bnt decree was not prononnoed against the 
maadatorj Gartshore : Finds tn point of Ukw that where ezpeuses 
have not been asked and obtained against nnsncoessfol parties who 
might be liable in payment, in the action where incnrred, it is 
inoompetent by a sepante or snbeidiary action to sue for or recover 
them r Therefore, snstaina the preliminary defence, and assoilzies 
the defender from the condnsions of this actioar: Finds the pursuer 
liable in expenses, allows an aoeonnt thereof to be lodgi^, and 
remits the same to ths auditor to tax and report, and deomia. 

KoCT.— The pnrsiier has not explained in his summons why 
^jecrea did not pass against the mandatory as well as the pursner 



in Greer v. Smith ; whether the judge who prononnoed decree had 
reason for exempting the mandatory, or whether this occurred per 
tflcvruMi does not appear. Of course if it was meant on deciding 
the action that no expenses should be awarded agamst the manda- 
tory, then it is hopelus to expect them to be given in a subsequent 
suit ; if it was matter of omissbn, then the pursner must blame 
himself for not getting the mistake rectified. The rule u that 
'* the modification of expenses cannot be reserved, because after 
extxact there is no process in Court in which it is oompetent to 
proceed in regard to the expenses, and it is irregular to biing an 
action for expenses, incideut to another action in which aUmt these 
can be awarded; *' Bardny's M'Obuhan on Sheriff Courts, p. 844; 
Adam and Shaw v. Alston and Flemmg, Ifith January, 1773, 
Dec 122-89. In the Supreme Court expenses must be moved for 
<U tho time when the merits are disposed of. It is inoompetent to 
present a petition subsequently to have the point of expenses dis- 
posed of— 2 Shantte iVoc, p. 1027 ; Kerrv, Bremner, 17th Dec., 
1855; 14 Skaw 140 AffeL July 15, 1887; 2 Shaw and M'Pkerton's 
Appeal Cases, 895. On this point SSatid quotes the following 
note from Tait^a MB, *' Notes ss to giving expenses," in every 
word of which the Sheriff-Substitute concurs : ** Giving expenses 
after extract, or m a subsidiarjf action, would be highly inexpedient, 
for it is to make two pleas out of one. It requires the same exa* 
mmation to determine as to expenses as m the principal cause; and 
to make one judge on the merits and another on tbe expenses is 
attended with some degree of absurdity. Neither is there any 
reason or necessity for allowing this. Expenses may be given 
though not libelled, or to a greater extent than libelled, which require 
only to be asked. Damages for improper litigation are somewhat 
different, and h«ve been sustained— <8!ftr2m^ v. Roebuck. But 
even there the point as to expenses after extract was reprobated, 
though claimed m another character as damages. See this point 
as to expenses in a subridiazy process after extract discussed — 
Reclaiming Petition, George Stede, smith in Glasgow, lith iu/y, 
1779, against Isabel and C, Watson, ordered to be answered and 
petition and answers advised, 8rd August, 1779. The Lords were 
unanimous, and held the new action for the expenses of a former 
action incompetent. They considered the rule to be a golden one, 
and not to be infringed. Same m effect^ 26th Jannaiy, 1780, 
Triggs v. Sumners," 

AeL Mathsson. AU, Clabk. 



ISthOotobes, 1855. 

SHERIFF COUBT, DUHBABTOKSHUUB. 

(Mb. Shsriff Stbblb.) 

Raillet's Ssqxtbstbation— Jamsb Malcolm and John 
Kennedy MInttbb competing for the Trosteeahip. 

Bankmptcy — ^Trusteeship, Competition for— -19 and 20 
Vic, cap. 79, sec. 70 and 107. — There were two compe- 
titors for the office of trustee, who at the meeting of 
creditors had stated mutual objections. One of the 
competitors had omitted to lodge his note of ol^ectUms 
within the time prescribed by the statute^ whereupon the 
Sheriff found the other competitor to have been duly 
elected trustee^ and decerned accordingly, 

Malcolm and M'Intyre were competitors for the office 
of trustee on the sequestrated estate of William Bailley, 
tailor and clothier, High Street, Dumbarton. The fint 
general meeting of creditors was held on 2nd September* 
1Q65. At that meeting there voted for the competitor 
Malcolm, creditors, or mandatories of creditors, whose 
debts amounted to £151 158. 2d., while for M'Intyre the 
votes were X49 98. 9d. 

In terms of the Bankruptcy Act, objectiong, if any » 
are to be stated, must Jbc lodged within four days. M'Iu«^g^ 
tyre loflged his objections iu due tiin U>ut no objectf^^ 
were lodged for Malcolm. In that^fjte of the }>i-c 
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w»8 laid before the Sheriff-Substitatey who pronounced 
the following Interlocutor: — 

The 8beriff-SiilMtitiito hftving eonsidflnd the Bota of objeetioiii 
for John Komadj If 'Intyre, aoooontaot in GiMgow, oooipetitor for 
the office of tnutee on the aeqneetnted estate of Wflliam Bailley, 
tnilor and dotbier, Dombarton, in respect that no olijeetiona have 
been lodgsd by the other competitor, Jamea Malcolm, accountant in 
Olaagow, within the time preaoribed bj the etatote : Finds that 
the said James Malcolm most be held to haye withdrawn finom the 
competition, and therefore finds and declarea the aaid John Kennedy 
Mintyre to have been dnly elected tmstee on the said aeqneatrated 
estate, in tenna of the statute, and decema. 

NoTB.— The Bsnkmptoy Act of 1856, 19 4 20 Vict., c. 79, 
proTides (section 70), with referencw to the meeting of creifitors for 
the election of a trustee, ** that if there be eompetitioo or objection, 
the parties shall, within foar days from the date of said meeting, 
lodge in the hands of the Sheriff-Clerk shoit notes of objections ; 
and the Sheriff shall forthwith hear parties thereon vjva voce, and 
give hia decision." The meeting for the election of tmstee took 
place on the 2nd September. The note of objections for &Ir. 
M'Intyre was lodged within the time prescribed by the statute. 
Bat the note for Mr. Maico*m wis not presented to the clerk til*, the 
7th of September, being fire days after the date of the meeting, 
and therefnre not within the statntory period. The ^ heriff^Snb- 
stitote is sorry to sustain an objection of this nature ; but, as the 
reqniremento of the statute ars imperatiTe, he thinks that no other 
course is open to him. 

On this Interlocutor having been pronounced, Mal- 
colm lodged a motion to have his objection put into 
process, and to be heard on the objections lodged to tlie 
votes which had been recorded in his favour, and 
referred to the case of Miller, 18th March, 1858 ; but to 
which it was objected that the Sheriff was now functus, 
and could neither allow the offered objections to be put 
into and so form port of the process, nor could he now 
hear the competitor MalcobU) because his judgment, 
already pronounced, was final, in terms of the 107th 
section of the Bankruptcy Act. The Sheriff-Substitute 
thereafter pronounced the following Interlocutor: — 

The Sheriff-Substitute appointe the no'.e of objection for Mr. 
Malcolm, and also the relative motion for him, dated 16th Sep- 
tember, 1865, to form part of the process; but finds ttie motion 
incompetent, and therefore lefusea the same. 

AeL JoHH Maztov. ah, J. MACAUEsrsit. 



19th October, 1865. 

SHERIFF OOUBT» GLACKMAKNANSHIBE— ALLOA. 

(Mb. Shbriff Clabk.) 



John Mitchell, Miner, near Tillicoultry, v. James Snow- 
DOWNS, Coalmaster, Tillicoultry. 

Mines Inspection Act, 23 and 24 Vict, c. i5i-*PenaIties~ 
Title to Sue— Summaiy Procedure Act— Civil — Criminal. 
— A miner employed in a coal mine sued in his own name 
for the penally incurred under the Mines Inspection Act for 
inadequate ventilation. Ohjettions: (i) that the complaitier 
had no title or inUtest to sue; and (2) the complaint ought in 
any eoent to have been with the concurrence of the Procuraior' 
Fiscal 

This w%% a complunt charging the respondent with a contra- 
vention of the Mines Inspection Act, 23 and 24 Vict, cap. 
151, in so far as the coal in the coal-mine or colliery known as 
^ the Woodlands Nev/ Pit, situated ic the parish of Tillicoultry 
- ^^ii^^icoanty ef Clackmannan, of which he was the oTmer within 
tfTVftcaningof the aaV* Act,.ftnd in which cool-imne or collier } 



the said John Mitchell was then, and had been since the lodi 
day of July last engaged as a working miner or collier, havii^ 
been, on the dates after-mentioned, or on one or more of then, 
in the cowse of being wrought ovt by the said James Snow* 
downe, and a number of his workmen, including the said Jolm 
Mitchell, being for this purpose employed by him therein, and 
black damp or carbonic add gas, being a noxious gas, having; 
accumulated in the said mine or colliery, the said James 
Snowdowne, on the llth, 12th, 13th, and 14th days of Jnly, 
1865, or on one or more of these days, neglected to produce 
an adequate amount of ventilation in the said coal-mine or 
colliery to dilute and render harmless the said noxious gas, 
and in consequence thereof the working places of the pit, 
levels, and workings, of the said coal-mine or colliery, and 
the travelling place to and from such working f laces were not 
under ordinary circumstances in a fit state for working and 
passing therein, whereby the said James Snowdowne wns 
liable in a penalty not exceeding twenty pounds sterling. 

Smith for the respondent said that, he had to object to the 
complainer's title to prosecute, and as there were matters ot 
very considerable importance involved in the case, it was 
arranged between the parties that his Lordship should hear 
them on the objections, and make avizandum before pro- 
nouncing judgment He submitted that on the fiioe of the 
complaint, the complainer had neither title nor interest to sue, 
the only party entitled to prosecute being the Procurator- 
Fiscal ; and assuming even that the complainer had an inte- 
rest yet the complaint was bad, because it was presented 
without the concurrence of the fiscal In support of this last 
objection he quoted a number of authorities to show that 
no criminal prosecution was competent except at the 
instance of the Procurator-Fiscal, or with his concurrence. 
In answer to this, his friend would no doubt point to the 
distinction between civil and criminal prosecutions under the 
1 8th section of the Sununary Procedure Act ; but that section 
was simply intended to direct parties as to the proper Court 
of review. It was never intended to alter the chamcter of the 
case. Thb was not a civil process set agoing for the recovery 
•f a debt Under the Summaiy Procedure Act his Lordship 
would be bound to grant a warrant of imprisonment in the 
event of the penalty not bemg paid, and he would ask his 
friend to dte a single case in which a complaint was sustained 
in which a warrant of imprisonment was ciaved, without the 
consent of the Fiscal Besides, the Mines Inspection Act 
provided that the penalty should be paid into the Exchequer, 
and, therefore, no private individual had any right to prosecute 
therefor. When Parliament says that the penalty is to go to 
the Queen, the person to recover was the public officer entitled 
to represent Her Majesty. The complainer here, he had no 
doubt was a perfectly honest and upright perron, but what 
security was there that in the event of the penalty being paid 
to him, he would pay it over to the Queen as the statute 
requires ? But apart from this objection, the complainer here 
had not set forth a sufficient interest to entitle him to sue. 
He merely states that he was present in the mine on the dates 
libelled, and on those dates the mine was improperly ventihUed. 
But did mere presence in the mine give that direct and material 
interest which is required to justify a prosecution at the in* 
stance of a private party ? If that was all that was required, 
then an accidental visitor who went down to see the pit would 
be entitled to get up a prosecution under this Act That was 
not the kind of interest required in order to entitle a party to 
take tlie vindication of the public interest in his own hand* 
The peison suing must be able to show a subttaatialiirttfest 
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arising out of some injury which he has ^fiered on account of 
t^e misdemeanour of another. He submitted that on these 
grounds the complaint was incompetent, and fell to be dis- 
missed. 

Strachak for the complainer said that as the Act under 
which the complaint was brought was bilent as to the party 
by whom the penalties were to be recovered— merely provid- 
ing; that this was to be done ** in the manner prescribed by the 
Jaw in that behalf/' the question came to be who was entitled 
to sue in such a case ? He submitted that whoever else could 
prosecute, a private individual could do so who had a sub- 
stantial and direct interest in the issue of the case. It was 
not necessary that his interest should arise out of a direct 
personal injury which he had suffered from the Act complained 
oil More especially was that not necessary in a case like this 
brought under a statute which has been passed for the purpose 
not of remedying but of preventing injury; all that was ne- 
cessary was, that the mterest of the private complainer should 
be a peculiar and personal interest, and not of a remote or 
general nature. That was the doctrine laid down in the 
institutional writers and decisions which he quoted. Now, 
had not such a substantial and particular interest been set 
forth by the complainer in this case ? Something much more 
material had been alleged than mere presence in the pit at the 
time, the contravention libelled was allied to have taken 
place. It was set forth that the complainer was a workman 
in the pit since the month of July last, and that he was en- 
gaged in the respondent's employment in working out the coals 
therein at the period libelled. That being the case, he surely 
had a most direct and material interest in having the penalty 
enforced. In the proper ventilation of the pit in which he 
wrought, a workman had not only a particular but a most 
vital interest, seeing that his health, indeed his very existence 
in a very great measure depended thereon. The general 
regulations in the ^Imes Inspection Act were framed for the 
express purpose of protecting the workmen j and if they had 
no power suffiaent to have these enforced, he should like to 
know who had. No doubt the Fiscal had a right to sue here 
if he chose to do so ; but this being a mere civil proceeding, 
such a prosecntion did not fall within his powers or duties at 
common law. His right was based on the 4th section of the 
Summary Procedure Act, which provided that penalties for 
the recovery of which no special provision has been made by 
Act of Parliament, '* maybe sued for by the Procurator-Fiscal.** 
But the right here given is merely optional, and imposes no 
duty or obligation on the fiscal. It does not interfere in the 
slightest d^pree with the right which a private individual may 
have at common law to prosecute in such a case. It just 
came to this, that the private complainer here had a right to 
prosecute at common law, while the fiscal could do so under 
the enactment quoted, and in this particular case there could 
be no doubt that the former was the proper party to sue. 
The private interest represented by the individual was direct, 
particular, and substantud, while that of the public represented 
by the fiscal was of a feeble, remote, and general nature. But 
it was objected that the complaint was incompetent without 
the concurrence of the fiscal. Now, he admitted that in all 
proceedings of a criminal or ^ast criminal nature the con- 
currence of the fiscal was essential, and it was a most super- 
fluous proceeding on the part of his friend to quote such a 
number of authorities and decisions in support of that pro- 
position. But he had failed to show that there was anything 
of a criminal nature in the present proceeding. There being 
o authority to- pronounce a Sentence of imprisonment against 



the respondent — ^which was the distinction between dvil and 
criminal proceedings established by the 25th section of the 
Summary Procedure Act — the prosecution was a purely civil 
matter. No imprisonment could be awarded as part of the 
sentence. It could only follow under a new warrant, as in an 
ordinary civil case, to enforce payment of the penalty. It 
would not do to say that the distinction in the Summary Pro- 
cedure Act was intended merely to determine the jurisdiction 
of the Court of Review. That could not be the case, because 
it was not intended by the Act that judgments pronounced 
under it should be subject to review. The clear object of the 
enactment was to determine not only the jurisdiction, but al 
matters dependent on the nature of the prosecution. But all 
doubt as to the purely civil nature of the present case was set 
at rest by the decision of the case of M 'Donald v. Young, 
20th January, 1862, where it was decided that the penalty, 
now sued for was simply a debt recoverable by civil action ; 
that in such an action there was nothing of the nature of a 
criminal complaint ; and that it was a purely civil matter. 
That being the case, all that had been said by his friend as to 
the necessity of the concurrence of the fiscal was quite beside 
the question. But it was said that as the penalty was to be 
paid into the Exchequer, no person could sue but a public 
officer entitled to represent Her Majesty. It would be 
noticed, however, that the penalty was only to be paid into 
the Exchequer ** when recovered,*' so that the interest of the 
Crown in the matter was merely secondary and indirect — 
having nothing whatever to do with the title to sue. But the 
fiscal did not represent Her Majesty in Exchequer any more 
than the private complainer. He only represented her, as 
Alison says, "in the capacity of supreme guardian of the 
realm for the interest which she has in* the welfare and tran- 
quillity of her subjects.'* His duty is to prosecute for the 
punbhment of offences, not for the collection of funds on 
behalf of the Exchequer. That the application of the penalty 
had nothing to do with the title to sue was evident from the 
decision of the Court in ffurn^ v. Af^e^^ Arkley 88, where it 
is laid down that "by the universal law of Scotland penalties 
are to be paid in the first instance to the cleric, and then to 
be disposed of as directed.*' There was no room, therefore, 
for any argument about Crown representation, and nothing in 
the application of the penalty to interfere with the rule of law 
— that a private individual could prosecute who had a 
substantial and peculiar interest in the matter. He therefore 
submitted that the respondents objections should berepelled* 
and the case appointed to be proceeded with. 

The Sheriff, after hearing the arguments on both sides, 
took the case to avizandum. 

For Compkunep^yLt R. Urquhart Strachan, Advocatei 
and Mr John Strachan, Writer, GUsgow, Agent. 
For RespondetU-^yix Guthrie Smith, Advocate. 



28d OcroBES, 1805. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Mk. Shbbxff Smith.) 

The Union Bank (Nominal Raiser)» Pursuer, v* A. Robert- 
son (Revies Trustee), R. Revib, Common Debtor, and 
QuiN & Co., Arresters^ Defenders. 

Bankruptcy — Subsequent Acquisitions by Bankrupt- 
Competition. —yf« unducharged bankrupt acptirid fUndt^ 
and lodged thm in bdnh Ont -of his cndOors HHd' 
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amstffUHts in the hands of the banh, but the trustee rmsed a 
mutti^i^indin^, calling the bauh, the amsten, mnd the 
common debtors — Held that the fund in medio, being aequis^- 
tions of the bankrupt befote his discharge, wen vested in his 
trustee, and decerned in his favour. 
Reviews estates were sequestrated under the Bankniptcj 
Act, 1856, on i8th May, 1865. He is still undischai^ed, 
but had been trading since the date of his bankruptcy» 
and lodged a sum of money in the bank. An arrest- 
ment had been used by Quin & Co^ and the trustee on 
Revie*s estate, on learning that there were funds in bank, 
raised a mnltiplepoinding in name of the bank, and claimed 
the funds as being part of the assets of the estate. The com- 
peting claimants were the trustee and Quin ft Co. The 103rd 
section of the Bankruptcy Act was cited. That section pro- 
vides that " if any estate (by the interpretation clause this 
may be either heritable or moveable), wherever situated, 
shall, after the date of the sequestration, and before the bank* 
upt has obtained his discharge, be acquired by him, or des- 
cend or revert or come to him, the same shall, ipse jure, fall 
^nder the sequestration, and the full right and interest 
accruing thereon to the bankrupt shall be held as transferred 
^o and vested in the trustee, as at the date of the acquisition 
thereof^ or succession, for the purposes of thu Act " His 
Lordship preferred the trustee to the fund in medio, as being 
part of the estate belonging to the undischarged debtor. 
Act Cowan, for Union Bank. 
Alt. Christie, for the Trustee, and 
Parties. 



25th Octobeb, 1865. 

SHERIFF COUBT, LANARKSHIB£»GLA8G0W. 

(Mb. Sbxbiff Stbathxbit.) 

A.B. V, Union Bank. 

Bank Cheque, TVansfer of— iDdorsatron—Act 16 and 17 Vic, 
cap. 59^ sec 19. — A bank cheque indorsed by a name which 
purported to be that of the party in whose favour the cheque 
hcui been drawn^ but which was found to have been fotged, 
and the contents having been paid on presentation on this 
indorsation : in an action against the bank for repayment, 
Hdd that the bank was in safety to pay, and the defenders 
assoilzied* 

The pursuer reused this action against the bank for payment 
of the contents of a cheque which had been paid by them 
upon an indorsation, which was not the signature of the party 
in whose favour the cheque had been granted. The bank 
pleaded in bar of the claim the 19th section of 16 and 
17 Vic, cap. 59, entitulcd ** An Act to repeal certain stamp 
duties, and to grant others in lieu thereof^ to amend the 
]aws relating to stamp duties, and to make perpetual cer- 
tain stamp duties in Ireland," passed 4th August, 1853. 
The dause relied on is as follows: — "Provided always, 
that any draft or order drawn upon a banker for a sum 
of money payable to order on demand which shall, when 
presented for payment, purport to be indorsed by the per- 
son to whom the same shall be drawn payable, such shall 
be a sufficient authority to such banker to pay the amount of 
such draft or order to the bearer thereof; and it shall not be 
incumbent on such banker to prove that such indorsement, 
r any subsequent indorsement, was made by or imder the 



direction or authority of the person to whom the said draft of 
order was or is made payable either by the bearer or any 
indorser thereof 

The pursuer maintained that the signature on the back or 
the cheque was not the signature of the party whose name i^ 
purported to be, and that the true signature witk well known 
to the bank, as the party had done business with the bank 
for many years, and his signature was well known to theaa, 
and therefore their having paid the cheque was at least a 
want of due care on their part, as an examination of the 
signature of the indorsation could not fidl to have put them 
on their inquiry. 

It appears from a recent decision in the English Courts, tlia^ 
it has been held that a banker who had paid a draft indorsed 
by a party "^ procuration,'* but whose signature was forged* 
was not liable in double payment ( Thomson on Biils, Sher^ 
WilsotCs edition, page II 8. Robertson^ s Handbook of Bankers* 
Law, page 58.) 

The Sheriff held that under the 19th section of the Act 
quoted it was sufficient that the signature on the cheque pur- 
ported, or had the appearance of being indorsed by the per- 
son to whom the cheque was drawn ; and the bank was not 
I)ound, in the circumstances, to make further inquiry, and he 
assoilzied the defenders. 

Act, MURIWCII. Alt, L. CoWAN. 



25Tn OcTOBBB, 1865. 

SHERIFF COURT, LANARKSHIRE-IgLASQOV. 

(S11EBIFF8 SiB A Alisoh 4 Smitb.) 

John M'Lachlan i>. Duncan Lbnnox and Wxlllaic 

KiRKWOOD. 

Landlord and Tenant — Possession — Damages. — A tenant 
took a shop in Glasgow, possession to he given at Whit- 
Sunday, or the usual flitting term, which in that diy U 
28^A Ma^. Eepairs were stipulated for by the tenant^ 
which he knew would take some time to execute. He got 
possession on Slst May. In an action of damages for 
delay in giving possession^ Held that there was no 
undue delay, and action dismissed. 

This was an action directed against the defender Lennox, 
a writer in Glasgow, as proprietor, or pretended proprie- 
tor, or principal tenant or bondholder over, or otherwise 
in possession of the property situated at 26 Westminster 
Terrace, Glasgow, and the other defender, Kirkwood, 
a house factor in Glasgow, as £ictor, or pretended factor, 
for the said property, jointly and severally, or severally 
and individually. The summons concluded that the 
defenders, jointly and severally, and severally and indi- 
vidually, should be decerned to pay to the pursuer £30 
in name of damages for the loss sustained by him through 
the defenders' failure to give the pursuer possession at 
the term of Whitsunday last, 1864, of a house and shop, 
part of the said property, taken by the pursuer from 
Whitsunday, 1864, to Whitsunday, 1865, at the yearly 
rent of £18, payable quarterly. That the pursuer had, in 
consequence of this failure, been obliged to retake and 
continue in possession of the premises previously occu- 
pied by him at an annual rent of £6 higher than th ^ 
p^t^^o^8ly paid by him; and he had thus, besides becom- 
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ing liable for the said increased rent for the current year, 
had also become responsible £com the rent of the pre- 
mises taken from the defenders; and he had also incurred 
the expense of hiring men to remove his effects at last 
Whitsunday; and that he had already paid the first 
quarterns rent, amounting to £4 lOs; and he concluded 
for interest on the said £30, and for expenses. 

Appearance was entered for the defenders, and the 
defence was stated in a minute as follows : — 

1. Preliminary. Res judicata. 

2. On^ Merits. A denial of the whole statements 
in the summons, and averred that the pursuer took the 
premises in question, but failed to occupy them; and 
also that the pursuer, when summoned for the first quar- 
ter's rent of the premises, pled the conclusions of this 
summons against the defender Lennox's claim for rent* 
but the pursuer's objections were repelled, and decreet 
granted, and the whole question has been already dis- 
posed of. 

The record was then closed, and parties' procurators 
heard, when a proof was allowed, and thereafter led. 
On conclusion of the proof, parties' procurators were 
again heard, and thereafter the Sheriff-Substitute pro- 
nounced the following Interlocutor : — 

H«Tfaig heard parties* proconiton, and made avizandum, and 
thereafter haTing resomed consideration of the process with the 
proof led : Finds that the pnrsner took a house and shop from the 
defender Eiikwood, aoting as factor for the defender Lennox, for the 
year from Whitsandaj, 1864, to Whitsnndaj, 1865 : Finds that 
the defender agreed to make some repairs, and to paint and paper 
said premises : Finds that the former tenants left their furniture, or 
at least a portion of it, till the following Wednesday, heing the Slst 
Maj : finds that the alterations a|;reed to he made by the defenders 
were completed by 31st May, 1864, and the paper and painting 
was done a few days thereafter : Finds that when the pursuer took 
the premises, and stipulated for the repairs and paper and painting, 
he Jmew that the premises were tenanted till 28th May, 1864 : 
Finds, in these drenmstances, that there was no unreasonable delay 
on the defenders* part in potting the premises in a tenantable con. 
dition for the pursuer: Therefore, Assoilzies the defender: Finds 
the pursuer liable in expenses, of which allows an aooount to be 
giren In, and remits the same to the auditor to tax and report, and 
decerns. 

The pursuer appealed ; and the process having been 

put to the Sheriff*s Appeal Roll, he pronounced th^ 

following judgment : — 

In respect when the cause was called in the Sheriff's Appeal Bol 
of yesterday, no appearance was made for the pursuer to support 
his appeal, the defender's procurator havug been present and ready 
to debate the case, dismisses the appeal, and adheres to the Inter- 
locutor appealed against. 

Ad* J. IsoLis. Ait. D. Leknox. 



26rB OcTOBBB, 1865. 

SHERIFF COUBT, LANABKSUIRE--GLASGOW. 

(Mr. Shkripf Strathern.) 



MuRBATS & Gros V15N0R (Arrestees and Nominal Kaisers) 
V. Michael Skullen (Real Raiser), John Wight 
(M'Nicol's Trustee), and Daniel M^Nicol, Common 
Debtor. 

Bankruptcy (Scotland) Act, 1856— Trustee— Title to 
Sue. — A bankrupt made acquisiUons previous to his 
iiischarge^ A trustee had been elected, confirmed^ and 



found cauOonj but had not extracted his act and warrant 
A creditor of the baaikrupt used arrestments in the 
hands of the holders of the newfy-aequired funds. The 
bankrupt and the arrestees oJ^ected to (he arrester's title 
— Objection sustained. 

The common debtor, M'Nicol, was sometime ago seques- 
trated under the Bankruptcy (Scotland) Act, 1856. At 
the meeting of creditors for the election of trustee, Mr. 
John Wight, accountant in Glasgow, was elected and 
confirmed by the Sheiiff. He thereafter lodged his 
bond of caution, but he has not since extracted his act 
and warrant. M^NicoFs estate has, therefore, not been 
interfered with by the trustee. In the meantime M'Nicol 
acce2>ted employment, and earns a weekly wage. Skullen, 
a creditor of M'Nicol, holds an extract decreet for the 
amount of his claim. Under his extract decreet he 
arrested the wages earned by M'Nicol the bankrupt since 
the date of his sequestration, in the hands of Murrays & 
Grosvenor, in whose employment M*Nicol was. Skullen 
thereupon raises a summons of forthcoming. When this 
case came on for hearing, it was objected to by the 
arrestees that, in the circumstances of M^NicoFs seques- 
tration, he (Skullen) had no title to sue, and if anybody 
had a title, it was the trustee, Mr. Wight The Sheriff, 
therefore, directed Skullen to bring a multiplepoinding, 
calling the trustee as a defender, and in the meantime 
continued the forthcoming sine die. 

Skullen then brought this multiplepoinding, calling 
the bankrupt, the trustee, and the arrestees ; and when 
claims had been lodged, no appearance or claim had 
been made by the trustee, Mr. Wight, but that Skul- 
len, the real raiser, M^Nicol, the bankrupt, and Murrays 
& Grosvenor, the arrestees, appeared and lodged claims. 
Skullen claimed to be preferred to the whole fund m 
medio, in virtue of the extract decreet and arrestments ; 
M'Nicol, the bankrupt, also claimed the fund, and he 
and the arrestees objected to the title of the real raiser 
Skullen, and pleaded that, by the 20th section of the 
Bankruptcy Act, the whole estates which belonged to the 
bankrupt at the date of his sequestration, as well as all 
acquisitions made by him before the date of his discharge, 
were, by the deliverance of the Sheriff, declared to belong 
to the creditors for the purposes of the Bankrupt Act. 
It was further plearled, that by the 103rd section of the 
Bankruptcy Act, " if any estate, wherever situated, shall, 
after the date of th« sequestration, and before the bank- 
rupt has obtained his cUacharge, be acquired by him, or 
de:4cend, or revert, or come to him, the same shall ipso jure 
fall under the sequestration, and the full right and intc- 
i-est accruing thereon to the bankrupt shall be held as 
transferred to and vested in the trustee, as at the date of 
the acquisition thereof or succession, for the purposes of 
this Act." The arrestees further pleaded, that by the - 
108th section of the Bankrupt Act, sequestration was 
declared to be equivalent to an arrestment in execution 
and decree of forthcoming, and to an executed or com- 
pleted poinding. Under these various sections it was 
pleaded that the whole funds and estates belonging to 
the bankrupt M'Nicol, whether at the date of his seques- 
tration or subsequently acquired, was m bonis of the 
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genend body of cieditore, and that the only party who 
could now acquire an active title was the trustee ; but 
although he had failed to complete his title, that did not 
open ^e way for the real raiser, Skullen, to operate 
payment of his individual debt — which would really in 
that case amount to a preference. By the 108th section, 
his arrestment and forthcoming were excluded, because 
the sequestration was declared to be equivalent to an 
arrestment in execution, and being prior in date to his 
arrestment, that of itself excluded him. 

Skullen maintained that, under the 103rd section, 
until the trustee had taken the steps to vest the funds 
earned by the bankrupt, he, Skullen, had a good title to 
endeavour to recover these fimds, the more particularly 
as the trustee had failed to enter appearance or to lodge 
claims. He further argued, that if he recovered the 
sums earned by the bankrupt, he would consider himself 
as a trustee bound to account to any one showing an 
interest 

The Sheriff, in giving judgment, said that there could 
be no doubt that the estates belonging to the bankrupt, 
whether at the date of the sequestr tion or subsequently 
acquired and previous to his discharge, were meantime 
vested in the general body of creditors, and the only way 
to get at these funds was to get a trustee regularly ap- 
pointed. If Mr. Wight, the trustee formerly elected, 
continued to delay taking out his act and warrant, the 
creditors had the remedy in their own hands. They 
might call upon Mr. Wight to resign or they might dismiss 
liim from his office and get a new trustee appointed; but 
he held that the real raiser, Skullen, could not maintain 
this action; because if he did, and recovered the sum sued 
for, he would be virtually obtaining a preference over the 
other creditors, and he assoilzied the defenders. 

For JReal Eaiser (Skullen)— J. M. Robertsoh. 

For Arrestees and Bankrupt — J. Magalestsb. 



3l8T October, 1865. 

SHERIFF COURT, LAKARESHIRE— GLASGOW. 

(Mb. Sheriff Bell.) 

James M'Nab, Accountant in Glasgow, and J. K. 
M'Inttre, Accountant there, competing for Trustee- 
ship in Douglas' Sequestbation. 

Bankruptcy — Trusteeship, Qualificatiiii for Bankruptcy 
of Candidate. — Cf two compeHtorsfor the office of trustee, 
otie was an undischarged bankrupt, and his competency 
to the office was o^ected to on that ground; but be/ore 
considering tJie oly'ection Hie solvent competitor /lad 
withdrawn. There being thus no apposition, the Slierifi 
confirmed the bankrupt competitor, but not without hesi- 
tation. 

In this competition M^Intyie took a personal objection 
t) M'Nab, to wit that he was an undischaiged bankrupt. 
It appears that M'Intyre had only two claims, and these 
were cut down on a scrutiny; and on this having been 
decided, he gave in a minute withdrawing from the com- 
petition. The only question which then remained was 
whether the personal objection was or was not good. On 



that objection, parties' procurators having been heard, 
the Sheriff pronounced die following Interlocutor: — 

HaTing oonNderpd the ihitet of objections for JaiMa M'Kal^ 
soeountant, Glasgow, whom f«ilinfc Andrew Gaidner, aceonaUBt 
than, mod for John Kennedy M*IotiTa, Moonntant, Qlaagow, eom- 
Mtiton for tbe office of trottee npon the aeqaritniled asUtn af 
Willuun Dooglaa, house factor, 72 Oswald Street, BiidgeUn, Oiaa- 
f^w, and beard partiea* procarstots, and baring alto conaidervd tbe 
mtnate of Toaterday's djite for the said Joha Kennady M'tatyR, 
withdrawing from the. oompetitton, in respect thereof, and the 
apparent -majority in value of votea in favour of tbe aidd James 
M'Nab, Findi and dedarea him to have been dulv elected tniatce 
on the said aeqneatrated estates; but of consent nnda no etxpenaea 
due. 

NoTB.— At the discuaaion which took place btfore Mr. M*In* 
tyre'a withdrawal from the competition, it was brought under the 
notice of the Sheriff that M*Nab waa an nndiaeharged bankrupt 
There ia no cxpresa deciaitin to tbe effect that this is a bar to hold- 
ing the office of truat<w in a judicial aequestration ; but it ia nevcr- 
f hel* aa in tbe diaeretion of Uie Court, where a petuonal ebjectioo is 
stated, to give effect to iL Here, however, the creditora baring 
themaelvea elected M'Mab, and approved of tbe caution offiavd by 
him. and the other competitors having withdrawn, it has not been 
thoag tt neoeaaaiy to exclude M*Nab from the office. Thia oaae, 
how :ver, is not to be regaided aa for>ning any preoadent «hen tliere 
is actual competition between a aolvent and bankrupt competitor. 

For JPNab, J. M'Baioa. For BPIntyrty A. Fbbousov. 



din OcTOBKB, 1865. 

SHERIFF GOUBT. LANARKSHIRE— GLASGOW 

(Mr. Shkbiff H. G. Bell.) 

A.B., Petitioner, v, CD., Respondent 

Petition for Sequestration— Petition on Creditor's Oath- 
Voucher — Bankruptcy Act, 1856, sec. 30 — When is a Debt 
satisfied ?•— /« a petition presented by a creditor far the sejua* 
tration of a party averred to be notour bankrupt^ it was 
objected that the debt of the concurring creditor had been 
* ' satisfied ^^ vnthin the meaning of the Bankruptcy Act, sec, 
3cM, security having been found for it^but Hdd that ike 
debt had not ihcfcby been satisfied in tetms of the Bankrupt 
Act, 

The estates of CD. were sequestmted in October, 1864, 
and in April, 1865, he was dischaiged under a composition 
contract Since his discharge, A. B., a creditor of C D. 
presented a petition craving sequestration of CD's estates^ 
The grounds of debt were the law arcoont incurred in the 
first sequestration, the bond of caution granted therein, and a 
letter by CD. agreeing to grant a bill for ^^90 in payment 
of that account 

The usual warrant for citing parties was granted, and CD. 
entered appearance. 

The petitioner and creditor averred that CD. was notour 
bankrupt, and in evidence produced an extnict-Hregistered 
protest, and chaige thereon, at the instance of another cre- 
ditor of CD. There was also produced a oerti6cate of 
search for the penon of CD. The bill on which the pro- 
test proceeded was granted as a composition bill under tbe 
first sequestration. 

The 30th Section of the Bankruptcy Act is as follows :— 
<* Where the petition is not by or with the concurrence of 
the debtor, or if dead, his successor, and if the debtor, or if 
dead, his successor, do not appear at the diet of appearance, 
either in person or by his counsel or agent and show cause 
why the sequestration cannot be competently awarded, or if 
the debtor so appearing do not instantly pt^ th« debt et 
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debts m respect of which he was made bankrupt, or produce 
written eridence of the same being paid or satisfied, and also 
pay or satisfy or produce written evidence of the payment or 
satis&ctioB of the debt or debts doe to the petitioner or to 
any other creditor appearing and concurring in the petition i 
the Lord Ordinary or Sheriff on production of evidence of 
the citation and of the foresaid requisites for seqoe&tration, 
sbaU award sequestiation in manner and to the effect before- 
mentioned ; and it shall not be competent for any creditor 
after the date of the first deliverence on the petition for 
sequestration, to be confirmed executor-creditor, or to raise 
or insist on any adjudication against the estate of the deceased 
debtor.** 

The agent for the respondent pleaded that the debt in the 
bill was "satisfied" within ^the meaning of the Bankruptcy 
Scotland Act, 1856, by the respondent having granted secu- 
rity to the holder for the contents, and he produced a letter 
from the creators authorising the withdrawal of the diligence. 

The other objection was that the petitioner and creditors 
daim would not amount to £$q if taxed, and he craved that 
the account be remitted to the auditor, or that the petition 
be dismissed. 

The petitioner's agent produced a letter from the respon- 
dent agreeing to pay the sum of jf 90 in full of the account, 
and pleaded that the petitioner's oath, supplemented by this 
letter, operated as a waiver on the part of the respondent to 
have the account taxed, and thus instructed that the debt was 
sufficient in amount, and m terms of the statute. 

The Sheriff-Sabstitttte thereafter pronounced the following 
Interlocutor:^ 

Haring beard the agent for the petitioner and for the respon- 
dent, CD., by whom appeal was entered to ebo«r CAoae why 
sequestration of bis estates should not be awarded: Finds that 
the first objection stated by said respondent to the pmyer of the 
petition was that the debt in respect of which be h^d been made 
bankrupt bad been " satiafied," in tema of the proriidons of a*-c 
Si) or the Bankruptcy Act, and in proof of thut he produced certain 
letters written by the creditor inatme^ing hia ag nt to do no 
fartb««r diliieince, and alao auting that thoo^h the debt bad not 
been paid, security h«d b^en found for it : Finds, hovrever, that 
mud debt has not been thereby •* satisfied '* in the sense of the 
statute: Therefore. disaUowa said objection: Finds that the second 
objection stated by the reapondent was that the petitioner was not 
a breditor of his U the statutory amount of £50 : Fmds that the 
debt sworn to by the petitioner is a professional account, amonnt- 
ing, €0 /oos, to £117 10s. 8d., and the petitioner prodnced a 
letter aigned by the respondent, but not holograph, agreeing to 
hold the account restricted to £90, and to deliver a biU for that 
anMHint to the petitioner : Fmda, however, that it was stated by 
the respondent that said letter was impetrated from him under 
peculiar drcumstanoes, and be denied that it waa probative, and 
he pndueed a letter of subsequent date by the petition- r to bis 
agents, who connmaoieated it to the respoud-^nt, stating th At he. the 
petitioner, hid no objection to hava the account audited, which it 
has not yet been : Finds that the real amount of the petitioner's 
eiaim against the respondent is a relevant matter of inquiry at thia 
stage; and in the whole ciroomstanoes, and before further answer, 
JvmitothssaidsoconBt to the andUor to tax, and to report awm 
primunu 

Act. SmTH 4 Wright. aU. MacLachlaw. 
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SHBBIFF OOUBT, LANARKSHIRE -GLASOOW. 
• (Mr. SasRiPF Bsll.) 

GotJRLiB, MoiB, & Co.'s Sequestration. 

Bankruptcy— Examinatioii of Bankpupt— Adjoammeiit. 
r ^ 4^wt$Jigo$d for IA« mummlim of a bank' 



rupt^ hut at the diet the trustee stated that he had 
just received notice that an appeal had been lodged 
agcUnst the diet asfixed^ but that he was prepared to ^0 
on. In the circumstances^ diet superseded; the triistee 
to get a new diet fixed. 

Question.— TFiftc^A^r the word ^deliverance'' is equivalent 
to a mere acljoumment of a dietf 

Question. — Can a creditor^ represented by an agent, inter*- 
fere with the diets for the bankrupt's examination^ suit- 
able for the trustee and fixed by the Sheriff 

At a continued diet fixed for the examination of tlie 
bankrupts, and before the examination began, the trus- 
tee stoted that it had just been intimated to him by the 
Clerk of Court that an appeal against the Sheriff's deli- 
verance, fixing an adjourned diet of examination for to- 
day, had been lodged, but that no intimation of the lodg- 
ing of said appeal had been made to him (the trustee) 
and that the sequestration process was still in his hands; 
and that in expectation that the examination was to pro- 
ceed, he had four witnesses in attendance, and two of the 
bankrupts. 

In these circumstances, the Sheriff pronounced the 
following Interlocutor:— 

Having conadered the above statement, in respect it appean 
dontitful whether it is competent in the ciroumstances to proceed 
with the adjourned examination fixed for to-day, aupersedes the 
diet, rwcrvmg to the trustee to apply for a new diet aa soon as he 
finds himself in a condition to do so 

Note.— By the 1 17th section of the Bankruptcy Act it is made 
competent to bring under review of the Court of Session " any 
deliverance of the Sheriff after the sequestratidn has been awarded 
(except where the same is declared not to be subjpct to review) 
provided a note of appeal be lodged with and marked by the Sheriff- 
Clerk within eight days from the date nf such deliverance." Two 
questions arise under this provision :~lst. Whether the word 
"deliverance" is to be held as the mere adjournment of a diet ; 
and 2nd, Whether a creditor attending, through an agent, an exa- 
mination in hankruptry at the instance of a trustee, baa any such 
nght or instance in the subject of diets suitable for the trustee and 
Sbenff-examinat as to be entitled tc obstruct and delay the whole 
procedure by appealing against any Interiocutor, fixing a diet which 
may not be convenient for him or his agent. If this can be com- 
petently done, a hostile creditor may hang up a sequestration 
indefinitely. In the present instance the trustee consented to give 
the creditor bis choice of several days for an adjourned diet, but as 
none of these were stated to be suitable, the Sheriff considered he 
was bound to fix a diet on the trustee's motion. It is to be hoped 
ttiat this appeal will not now be abandoned, but brought before the 
C^urt of Session, that the Judges there may have an opportunity 
of stating their opinions regarding it, the more especially as it is 
the first of the sort which has occurred m thia Court 



3l»r October, 1866. 

SHERIFF OOUBT, L4NABKS HIRE— GLASGOW. 

(Mr. Sheriff H. O. Bell.) 

Thomas Barclay, Appellant in James Nisbet's Seques- 
tration. 
Bankruptcy — Appeal — Mandatory — Mandate. — Objection 

x^jd/ft/, but repelled, that the trustee on a bankrupt estate was 

not entitled tj hold nuiniMes, and to vote thereon tn the busi^ 

ness of the estate. 
Objection stated, but repelled,^ That the manager of a bank 

was njt entitled to grant a mandate although he m^ht emit 

an affidavit, 

. This was an appeal against a resolution of the creditors in 
f this sequestration by Mr. Thomas Barclay, as a creditor and 



174 



SHERIFF COURT REPORTS. 



mandatory for creditors, resolving to sell by public roup cer* 
tain heritable property of the bankrupt Inieraiia^ it w^ 
objected that the votes given in favour of the resolution by 
Wink (who was mandatory for three different creditors, and 
also trustee on the estate) were bad. It was also objected to 
the vote given by Mr. Lockhart, who acted as mandatory for 
Mr. Stronach, manager of the City of Glasgow Bank ; tha. 
although the manager of the bank could emit an affidavit fof 
the bank, he was not entitled to gmnt a mandate. 

Another objection was, that the supporters of the resolution, 
not having lodged appeals, were only entitled to support tlieir 
own votes, but could not object to those of the opposite 
party. {AfOUr, March, 1S58.) 

After hearing parties on their respective objections, under 
their appeals, the Sheriff pronounced the following judg- 
ment ;*- 

Having heard parties* proeuraton, and resumed oonsidaratton of 
the whole process : Finds, for the reasons stated in the annexed 
Note, that the appellant has failed to show that the resolntion 
appealed against was not carried by a legal majority of votes, or 
that the appellant's amendment was so carried: Therefore, dis- 
misses the appeal, and finds the appellant liable in ezpenaea, allows 
an account thereof to be given in, and remits the same when lodged 
to the auditor of oourt to tax and report, and decerns. 

NoTS.— It was admitted by both parties at the discussion before 
the Sheriff, that the votes given at the meeting for the motion 
appealed against amounted in value to the som of £5040, and those 
for the amendment to the sum of £4872 I2s. 5d., shoiring a ma- 
jority for the motion of £167 7s. 7d. In the minute for the appel- 
lant an objection was stated to the form of the minntes in whidi 
the voting for the resolution and amendment is recorded, in as far 
as said minntes do not set forth the namea of the respective credi- 
tors or mandatories, tenoHnk with the particular sum for which 
each claimed to vote. But the Sheriff held that there was nothing 
in this objection, seeing that the minntes expressly record, in the 
first instance, the names of the creditors and their mandatories as 
'* creditors formerly ranked,** and it was not necessary to repeat in 
a subsequent mmute the amount of their respective rankings. 
Besides, the appeal itself expressly bears " that there appeared, on 
the vote beuig taken, an apparent minority'* for the resolution, 
which is in precise conformity with the statement in the minntes, 
and shows that the appelhmt was aware that the vote had been cor- 
rectly ascertained at the meeting. In the scrutiny it was objected 
that the votes in favour of the resolution given by Mr. George Wink 
as m andatory for three different creditors, and amounting in cumulo 
to the sum of £284 5s. 8^, were mm^ and bad m reapect that 
Mr. Wink, being trustee on the estate, was disqnalified from voting 
or holding mandates. No authority or decisbn was referred to in 
SQpport of this objection, and it was repelled on the ground that a 
trustee as a croditor may dearlj vote on his own account, and it is 
of everyday practice for him to vote as mandatory for other 
creditors. The vote given by David Lockhart as mandatory for 
Alexander Stronach, manager of the City of Glaagow Bank, was ob- 
jected to on the ground that, although Mr. Stronach was entitled to 
emit the affidavit for the bank under the provisions of section 25 of 
the statute, he was not entitled to grant a mandate. But this ob- 
jection was repelled, in respect it seemed clear, under the 6drd sec- 
tion, that every person entitled to vote or make an affioarit as a 
creditor was entitled to grant a mandate. The only other vote im- 
pugned by the appelUnt was that given for Edward Butler, ^iMtwing 
for £482 I2s. 6d. Before disposing of the objections to this vote 
certain inquiries would require to have been gone into, but it was 
held to be unnecessary to do so, because even idtbongh the vote had 
been altogether rejected, there would have been a majority of no 
more than £314 9s. 5d. against the resolution, and there were ob- 
lections nndonbtedly good, to a considerably larger amount, to votes 
on the other «de, whereby the majority reverted to the ude of the 
resolution. It was, however, contended by the appellant that tb^ 
parties who supported the resolution, not having lodged a note of 
appeal, were only entitled to support their own votes, but were not 
entitled to attack those of the opposite party, and reforenoe was 
mad* to the case of MiUer^ March 18, 1858, in support of this 
view. Bat MiBet was a case of a competition for the office of 
trustee, and was regulated by the provisbns of section 89 of the 
Act which make it imperative upon competitors, who wish to bring 
the whole state of voting before the Sherifl^ to lodge mutual notes 
•r objections; anditMsmtfd there toberi^tly hfl]dthat,Sf atiom- 



petitor fkiled to comply with the statotoiy leqnisita, lie waa enlf 
entitled to support hu own votes, but not to attack those of his 
adveraaiy. But we are hers in the caae of an appeal agabst a 
resolntion of cnditoca which the minntes bear, and which the ap. 
pellant admits, was carried by an apparent majority, and the pro- 
ceeding so reguhited not by section 69, but by secUon 169. Sash 
appeal must bring up the whole case. Tlie respondent oooU nol 
have appealed against a resohition which waa carried hi his own 
'iavoor, and it would be placing him in an unjust position if it wen 
only the votes on his side that would be made the subject of scmtiay. 
It baa never been the practice to reqmre that counter appeals afaouU 
be lodged by parties in a minority— which would be stultifying their 
own mi^jonty—to which effect faUs to be given, if then be ne aae- 
oeeafol appeal by the mmority. The objections, thenfofe, to the 
votes for the amendment being open, the vote of Ann Lockhart 
Lang or Niabet, claiming for £1608 2s., waa found bad to the 
the extent of at least £400, an item to that amount in the aocoont 
produced, with the affidavit for alle^sd lent caah, bdng wholly un- 
vouched. The vote of Daniel Lang Niabet, daindng for £867 7a. 5d^ 
was fioand bad to the extent of £118 9s. lid.— the two items 
making up that amount m the account annexed to the affidavit 
being for cash paid or lent, and altogether unvonched. And the 
vote of Maigaret Nisbet or Jackson, clauning for £286 16a. was 
found bad to the extent of £200, the only voucher for that som 
being a proscribed bill. The above snma, amounting in emmmh to 
£713 9s, lldi, being deducted from the votes relied on by the ap- 
pelhmt, placed him in a minority of £399 Oa. 2d., eren on the nm- 
postion that the vote for £482 12s, 6d. fitll to be deducted from 
the votes in support of the motion. 
For Mr, Wwk^ Lookbart. Far Bar^ia^ J. L, Lah«. 
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Peters' Trustees (Petitioners) v. William Tolkix 
(Respondent). 

Landlord and Tenant — Principal Tenant and Sub-Ten- 
ant— Sequestration— Interdict— ii prinkcipal tenani 
became bankrupt^ and waa sequestrated. His trustee 
paid the rents and then sub-let the premises. The tub- 
tenant fell into arrears u>ith his rent^ and the trustee (^ 
plied for^ and obtained sequestration for the sub-raU, 
The Landlord applied for interdict against the sale of 
the furniture^ under the sequestration.'— Interdict eUe- 
missed with eapenses. 

This was an action of interdict to prevent the respondent 
carrying out a warrant of sale which had been obtained 
in a process of sequestration for rent In that process 
of sequestration a defence was set forth that the pursuer 
had lost his claim for rent by suing in the Small Debt 
Court for a balance of the price of certain goods sold, the 
rent being at that time due and payable, and the provi- 
sion of the second section of the Small Debt Act being 
that any remaining portion of any debt beyond the sum 
sued for shall be held to be waived and abandoned. 
That defence was repelled, the Sheriffs holding th&t 
suing for a balance of the price of go^ds sold did not 
operate as a waiver of a separate sum due for rent The 
usual fteps were then taken for having the warrant of 
sale carried out, when the action for interdict was served. 
The record was then closed, and parties* procurators 
having been heard the Sheriff-Substitute pronounced the 
following interlocutor: — 

Having heard parties' proeurttois on the okssd x«oord» and ms 
the merits : Finds that the punusn, as propristen of the 1 
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V o. 67 Wot Nile Strwt, Glaagoir, enred interdice against tlie 
aefender Tofanie atlBuit^ the effects situated in a coaating bonae in 
Mid tenement, which b in the oocnpation of Jokn Pearson, nnder 
let from them for the cnrrent year at a rent of twenty-one ponnds, 
payable half-yearfy— on the ground that these effects are sabject to 
the porsners' nffbt of hypothec for that rent : Finds it alleged by 
the defender Tohiue, and it isinstmeted by the docoments produced, 
that he ia trustee on the bankrupt estate of James Pearson, commis- 
sion merehant in Olaaigow, who was sequestrated nnder the statute 
on 1st Jnne, 1864. snd who had been tenant under the pursuers of 
said ooonting house from Whitsunday, 1861, till Whitsunday, 1865, 
■ad he had been tenant previously for the year ending at Whitsunday, 
1864 : Finds it instructed by the three receipts, Kos. 9, 10, and 
11, that the pursuers through their sgents were paid the renU by 
the defender m the name of the bankrupt Jamea Pearson, falling 
due at the terms of Whitsunday and Hsrtinmas, 1854, and at 
Whttsunday, 1865 : Finds it proved by the process of sequestration 
Kos. 1-6, that by misnves dated respectively 19th and 22d August, 
1864, the defender Tolmie sub-let to the pursuers* present tenant, 
John Peanen, sud oounUng house for the remainder of the year 
ending at Whitsunday, 1865, at the rent of eighteen pounds, under 
which sub-let John Pesnon entered into possesswn: Finds it 
further proved by said sequestration process, that the sub-tenant 
having hSiled to make payment of the sub-rent, his effects in 
the counting house were on 7th August last sequestrated at the 
deiender*s instance for payment of the sub-rent, which fell due at 
Whitsunday, 1865, and in which process the sub-tenant stated 
defences, but which were eventuaOy repelled, and warrant of sale 
wis finally granted on 12th September last, which warrant the 
defender Tolmie was in course of proceeding with when the pursnen 
presented the present applicatton for interdict: Finds that the de- 
fender Tofanie has urged that, as principal tenant of said counting 
house, or rather as trostee on the princtpsl tenant's bankrupt estate, 
and vested with all the rights which the principal tenant ia entitled 
to exercise, his dsim to attach ssid effects, and to secure psyment 
of his snb-rsnt, is preferable to the pursuers* right of hypothec as 
far ss the cnirent year: Finds, in point of law, that the defender's 
contention is well founded, and that the pursuers are not entitled 
to the interdict craved: Therefore, dismisbes the petition, finds the 
pursnen liable to the defender Tolmie in expenses, allows an account 
thereof to be lodged, and remits the S4me to the auditor to tax and 
report^ and decerns. 

KoTB. — ^Thiere is sn implied right in a tenant of urban subjects 
to sab-let» sod he has also power over the sub-tenant's effects 
equal m ita legal opention to alandlord ; in fact he takes the land- 
kvd's plaoe quoad the sub-tenant. *' Where one is bound," says Mr. 
BeO, to goaractee the payment of rent to the landlord, either as a 
cautioner or as a principal tenant, he te entitled on paying the rent, 
to have the benefit of the kndlord's hypothec."— 2 Beffs Cam., 
Shaw's Ed,,jK 884. CkriUU v. IPPkenim, 14th Dee., 1814 
F.C. AcQOfdingly— ^ As the power to subset, whether express or 
implied, may be considered as an assignation to the tenant of all 
the kndlord's rights and remedies for payment of rent, this seems 
to be a sufficient ground en which to admit hypothec to the tenant; 
nay, on this gron^ a hypothec has been allowed to a tenant over 
the twecte ti iUata ef his sub-tenant within the three months after 
the term in oompetition with the landlord, who had, after the 
expiration of the lease and snb-leas^ let the house to the sub- 
tniant"--2 Bttts Com, p, 882. CkristU r. M*Pktnon, rnqtra. 
The same judgment was repeated in SUvmuon v. Cooptr, 12th 
Feb., 1832 — 1 Shane, new ed., 228 (correcting an erroneous 
report of tha same case in the first ed., p 812). See also 
Bmmntyma v. FnUaymm, 27th Feb., 1824—2 Shaw, 751. These 
eases are exactly parallel with the present 

On appeal, the Sheriff ptonounced the following 



Having coasidered the interioontor appealed against, and 
reviewed the process^ and heard parties thereon, in respect a 
vriodpal tenant b clothed at common law with all the rights of the 
landlord ia a question with his sub-tenant, in respect the re- 
spondent, as principal tenant, executed a sequestration of the sub- 
tenant's effects on 7th August Isst, within the three months 
aflowed for making a seqnestretion effectual, for the prior year*s 
ieat| and there has subsequently been no mora whatever on the 
respoadenta' part in making the right effectual, and in respect the 
prslenaee thus legally acquired cunnot be subeequently evacnatt^d 
bj any proceedings of ue laodkwd to enforce his claim for 
snbeequent rents : IMsmisaes the appeal, and adheres to the bter- 
josBtor. 

JUL HuAy Hin» 4 Mamwau Atl, J. Fisbsr M'JUBXir. 
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John Gkmmell, Writer and Procurmtor-Fiscalt Glasgow, 
V. Jamss Panton, Coalmaster, GarthanUock Honse. 

Mines Inspection Act, 23 and 24 Vict, c. 151— Penalties— 
Procmator-Fiscal— Title to Sue^Relevancy— Proof, Con- 
junct and in Replication — ta veniens adtwHtiam* — In a /n?- 
steution by the Procurator' Fiscal of the Sheriff Couft against 
a mine owner, under the Mines Inspection Act, it was ohjeeted 
that the Fiscal had no title to sue^HtU sustained. In the 
course 0/ the proof the Prosecutor craved to be allowed a far- 
ther proof in replication to the conjunct proof —disallowed fy 
the Sheriff-Substitute — but in the citcumstances allowed an 
appeal by the Shetiff-^The owner and occupant of a coal 
mine, subjected to a penalty of £10, ana lor. a day for a 
contfovention of the Mines Inspection Act, 

This was a proceeding under the Mines Inspection Act for 
the recovery of penalties, the complaint in which set forth 
that the respondent was, since 20th May, 1863, owner of the 
colliery called Garthamlock Colliery, No. I Pit, in the parish 
of Barony and county of Lanark. That there was an old 
waste, or pUce known or likely to contain a dangerous accu- 
mulation of waste, in the immediate neighbourhood or vicinity 
of the workings of said colUery, No. I Pit That by the 
Fifteenth General Rule enacted by section loth of the Act 
passed in the 23rd and 24th year of the reign of her Majesty 
Queen Victoria, chapter 151, it is provided that "sufficient 
boreholes be kept in advance, and, if necessary, on both sides, 
to prevent inundations, in every working approaching a place 
likely to contain a dangerous accumulation of water." And 
by section 22nd of the foresaid Act it is inter alia provided : 
" If any coal mine, colliery, or ironstone nune be worked, 
and, through the default of the owner or agent thereof, spe- 
cial rules have not been established for the same, according 
to the provisions of this Act, or the general rules or the 8pe< 
dal rules for such coal mine, colliery, or ironstone mine, by 
this Act required to be established, have not been hung up 
or affixed, or have not after obliteration or destruction been 
renewed or restored as required by this Act or any of such 
general rules or special rules, provisions of which oug^t to be 
observed by the owner and principal agent or viewer of such 
coal mine, colliery, or ironstone mine, and if neglected or 
wilfully violated by any such owner, agent, or viewer, such 
person shall be liable to a penalty not exceeding ;f 20 ; and 
also, in case the default or neglect be not remedied with all 
reasonable despatch, after notice in writing thereof given by 
an inspector to the owner or agent of such coal mine, colliery, 
or ironstone mine, to a further penalty of ;f I for every day 
during which the offence continues after such notice." That 
on the 20th May, 1863, the said colliery, No. I Pit, at 
Garthamlock aforesaid, was wrought by or on behalf of the 
respondent ; but, in so doing, the respondent then and there 
neglected or wilfuHy violated the foresaid Fifteenth General 
Rule enacted as aforesaid, by fitiling to keep in advance on 
both sides sufficient boreholes to prevent inundations, in every 
woiktng in said colliery. No. I Pit. approaching the foresaid 
old waste or pUce known or likely to contain a dangerous 
accumulation of water ; and for said neglect or wilful viola- 
tion of the foresaid ru'e, the respondent, as owner foresaid, 
had rendered himself liable to a penalty not exceeding £%Q. 
That on or about the 23rd day of May, 1863, notice in 
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writing of the foresaid neglect or willul violation of the 
laid 15th General Rale was given to the respondent, as 
owner foresaid, by William Alexander, Government In- 
gpector of Mines, now, or lately residing in India Street, 
Glasgow; but notwithstanding said notice in writing 
the respondent has failed, np to the date of the pre- 
sent application, to remedy the neglect or wilful violation 
complained of, and has continued the workings of the fore- 
said colliery. No. I Pit, without complying with the provi- 
sions of said 15th General Rule ; and the respondent as 
owner foresaid has, by his said failure to remedy the foresaid 
n^lect or wilful violation of said 15th General Rule, subjected 
himself in a further penalty of £i for every day during which 
the said neglect or wilful violation has continued aifter said 
notice, viz., from the 24th day of said month of May last, till 
the 29th day of June, in the year 1863, both days inclusive: 
and concluded for conviction and penalties. 

Appearance was made for the respondent, and defences 
were stated in a minute. The defences were : 

(I.) Preliminary. No title to sue. (2.) Irrelevancy in 
want of specification in the averments and conclusions. 

(3 } On the Merits. An admission that the respondent is 
the proprietor o^ and has been working the coals on the 
lands of Garthamlock, Pit No. i ; qu4>ad tdtra^ a denial of the 
petitioner's averments, so iar as th^e set forth or imply culpa 
on the respondent's part. 

The Record was then dosed, and after parties' procurators 
had been heard, the Sheriff-Substitute pronooAced the follow 
ing Interlocutor : — 

Having heard parties' procuntori on dosed reoord finds, that as 
the statute on which the oomplainer founds, does not indicate at 
whose instsnoe penalties incoired. shall be sued for and recovered, 
and as the compUiner proeecutra in bis character of Procurator- 
fiscal of Court for the public interest, there being no private party 
pnjudiccd by the statutory offences libelled, the oomplainer is the 
appropriate party to raise and insist in these proceedloga. There- 
fore repds the preliminary defence of no title to sue : Fmds that 
the complaint sets forth a wilful violation of the loth general rule 
eatablisbed by the statute 23 and 24 Vic. cl51, in so far as on 
80th May, 1863, the defender being the owner, wrought the No. 1 
Pit, at his Colliery at Garthamlock, without keepbg in advance on 
both sides, suffident bore holes, to prevent inundations in every 
working in said pit, approacbir.g an old waste, or place known, or 
likely to contain a dangerous accumulation of water in the immedi- 
ate vidiiity of said workings : and for which offence it is alleged 
the defender has incurred a penalty of £:^0, as prescribed by the 
22d section of said Act \ and the oompUint farther sets forth, that 
on the 28d day of said month, notice m writing of the violation of 
said general rule was given the defender, by Mr. Alexander, the 
Government Inspector of Mines ; but notwithstanding, the defender 
is charj^ with having failed, up to the date of the complaint on 
29th June last, to remedy the neglect charged, and had continued 
the workings in said pit without complying with the provisions of 
said rule, in contravention of said section of said Act, in conse- 
quence whereof, and as thereby prorided, the defender had incurred a 
penalty of one pound for every day during which such failure con- 
tinned after said notice, the period embraced, and from which the 
penalties extended, being from 24th May till 29th June last, and 
on proof of said statutory offences, the conclusion is<-thal sudi 
penalties should be imposed payable to the compUiner for behoof 
of Her MiyeBty*s Exchequer, as directed by the statute. Finds 
that as so laid the offences charged are suffidently spedfic, both in 
averments and conclusions * Therefore repels the svoond pnliminary 
defence, and <m Me merits allows the oomplainer a proof of the 
off'<*noes as set forth in the complaint : allows the defender a con- 
junct proof, grants diligence at their instance against witnesses and 
bavem, and oonunissions to any of the Depute Clerks of Court, to 
take the depositions of havers, receive productions, certify exhibits 
and to report ; and appoints the process to be enrolled ftrst court 
day, that a diet for said proof prooeeding may be fixed. 

KoTB.— At the debate, the defender contended that the oom* 
^idner, in his oharactor of Proemator Fiscal, was an Offieerof 
WiBiMl Jwticti and hat no righ t or titto to institata a mm 



for the reoovny of penalties in respect of offeoosi saoh as thosa 
chaiged, and it was conceded Indeed, the point has been deoukd. 
that proceedings to recover penalties, under the atatote founded on, 
are m their nature dvil— ifo^dMoU v. Yomg^ 20th Jan., 1862. 
—4 ItvMb Jtutidary J?Sg»., 154. But that ciontention, if gtwm^ 
effect to, would place a limitation on the dntiea and functions of 
the Fiscal which is contradicted by the past pcactios and natnta 
of bis office. In the case of Young siyra, the prosecotion was at the 
FSscal's instance, and although contested in its several points sior- 
dkuMy. the title to sue was not disputed. Again, in the eai&r 
cases of Wilton v. Jackttm, 19th Jan., 1775, Die, 16433, and 
JohntUm v. Gutkrit if FitUay, I5th M^. ISIO, KC, which 
were complaints brought by the Procurator Fiscal to recowr tha 
penal sums payable for contravention of the Usury Act of Qoeen 
Aone (12 Anne, Sees. 2, c. 16, Sec. 1) the Court of Sewinn (tba 
procedure being held dvil) not only sustained its jnrisdictioD to ra- 
view by adf ocation the dedsions given by the Sheriff' in the court 
of first instance, and also the Fiscars title to sue : five other pro- 
secutions of the vay same description were dedded, as the report 
bears, in the same way and on the same day as Johnston's cue 
was decided. These are veiy apt authorities in favour of the com- 
pUiner*s title now in dispute : if a different result had been arrived 
at, according to Scotch practice, it is doubtful whether the statute 
libelled would have been operative at all. The Legiskture has not 
delegated the power to prosecute to any one, and hM simply directed 
the recovery to he '* in the manner prescribed by the law in that 
behalf;" but it was suggested by the defender that the profMr 
proKecutor would have been the Inspector of Mines, appointed to 
see that the prorisions of the statute were complied with ; and no 
doubt mines inspectors might have been auitable prosecutors, bat 
then the act has anxiously prescribed all their duties, and it 
has not hud on them the task of enforcing the penalties which 
mi^t be incurred by parties riolating its provisions. Besides, 
inspectors could not, even if they took action, sue otherwise 
than as common informers, their office would give them no 
/ocas tUmdi to proaecute ad nmdieUtm pMcam, and it 
has not been shown that either by ussge, or by express appoint- 
ment, have they right to intromit with statutory penalties 
which are payable to Exchequer. In fact, they could not he re- 
garded in any more favourable light than other ordinary mambors 
of the community. Now, it seems inconsistent with the law of 
Scotbmd, to snff^ popular proaecutiocs for penalUes, when tha 
statutes imposing them are silent on the subject ; and herein the 
law of England difliHrs. In England there exist no prosscntors who 
represent the public; and unless some particular person is indicated by 
the atatute, it is immaterial who lays the information. Sanndcm, 
Pmc. of Magistrates' Courts, 2d ed. p. 12. On the other hand, '' tha 
deniil of a popular action in crime, is one distinguishing excellencs 
whicboriminal Jurisprndence possesses over that of andent timea^whai 
the nght to prosecute givm cucru a pogmlo was often exerdsed aa 
as instrument of oppnwsion, and produced evUs for which variona 
remedies, though ineffectual, such ss the Oath of Calumny, and the 
intcripUo m crtmoi, were introduced.'' Burnet on Omntno/ Lam, 
p. 295. Of course an exception was allowed when by the ofienoa 
committed a private party was injured, and in such ca»>e8 not only 
was the peraon damnified entitled to prosecute for punishment, bat 
also for reparation. The wrong done gave him an interest so mooh 
superior to the rest of the public, as to sanction this power uf pro- 
secution, and therefoie to support a complainer*s title in a popular 
prosecution, be must be able ** to show some subetantial and pecn- 
liar interest in the issue of the trial ~sn interest arising out of soma 
injury which he beyond others has suffiered on the occasion KbeUed, 
and at which he is entitled to feel more than the ordinaiy indipu. 
tiun with which his fellow-dtixens will regard it. It is not, there- 
fore, suffieient that he has some feeble snd remote conceni in tba 
issue, or one of a general nature in common with a whole neigh- 
boorhood, or with all of the same order or class of society." 2 
UwM on Crimet (Ed. 1844), p. 118. An Inspector of Minea, 
consequently, having no penonal interest, snd having no authority 
conferred on him, howev(*r suitable in other rrspects, has no peeoliar 
right to prosecute for penalties more than any other dtixen ; and 
there being no allegation that as yet any one has been injured by 
the acts of contravention libelled, no private party can qualify a auf* 
fictent title to inrint at his instance. And may the statute therelbra 
be set at defiance? That would be a jubilant result, in which all 
careless mine-owners would rejoice — but It cannot be. The pubKe 
is entitled to have the rules of the statute respected, because they 
contain measures of general safety, and the Procnrator-FiBQsI 
within his own district represents the public, to the efftct of .en- 
forcing by penalties the observation of these precaatioDS by tboaa 
on whom ttttof are bid. Then ha hsa also a right to ptoaeoato 
peculiar to hia office, is vespsot the riMiltiff, if ispotodt bsw 
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l>c«n deoUred pajabfo to toMajist/sTnasuy; nd within his 
ISmiU the FSsoal is the offiosr to whom fines so destined must in 
^nenl be psid. These ooosidentions give the Fiscal that interest, 
both on behalf of the pnbiic and of the Crown, wliich entitles him 
to oomptain. The situation of a complainer haying a right to de- 
mand statutory penalties has been conciselj ezprsssed in these 
words : — *' Unless authority is expressly given by the Act to a com- 
mon informer to prosecute, no such person has any title. In order 
is sue, s party must either be in the position of a common informer 
authorised by the stAtnte, or he must hsTs a eommim hw title to 
protect the pvbHe interetij or hs must hare been injured by the act 
eomplained of.*' See Lord Justice-Clerk in Lintbt^ T. Smitk, 9tb 
March, 1859, 21 Sest. Catu, p. 653. 

llie defender appealed; and after a hearing the 
Sheriff pronounced the following judgment : — 

Haring heard parties' procuiators under the defender's appeal 
upon the Interlocutor appealed against, and having made aviaandnm 
and considered the dosed record. Finds the present is a complaint 
at the instance of the pursuer as Procurator-Fiscal of Court, for 
penalties alleged to haye been incurred under the Mines Inspection 
Act; and the defence now insisted on (the objection to wsnt of title 
to sue having been departed from) is the second preliminary one of 
want of due specification : Finds that by the Fifteenth General 
Bole, under section 10 of the limes Inspection Act founded on, it 
is enacted that in aU pUces where an socnmulation of watsr is 
apprehended, boreholes shall be opened in advance of the work, to 
insure its being drained off, and by section 22 the penalty on failure 
to do so is £20 ; and if the Government Inspector has given notice 
of danger, an additional penalty of £1 a day is imposed till the Act 
ia obtempcred : Finds that the petition here asserts that on the 
20th of May the defender failed to open the requisite openings in 
advance, but it does not state that there was then any threatening 
accumulation of water, farther than that there is an old waste 
known or likely to oontun a dangerous accumulation of water '* in 
the inunediate paghbourhood of the vicinity" of the pit in question: 
Finds that there Is a sufficient speeification in the petition both of 
the statutory offence snd of the time and place and drcumstanoea 
of the alleged deviation from the statute : Therefore repels the ob- 
jection to the relevancy of the Kbel, aod sdheres to the Interlocutor 
allowing a proof, and dismisses the sppeaL 

Note. — The chief objection urged against the petition is, that 
than is no specification of the locus in which the neglect is said to 
have been committed, whether in the splint coal mine seam, or the 
like, or in what part of such mine the neglect has taken place. But 
to this the answer is, that the locus of the alleged neglect is suiB« 
dently given by ** the Garthamlock Colliery, Ko. I Pit, in the parish 
of Bamy,*' and which is sufficient, just ss it is to libel ** A house- 
breaking was committed by bresking into or opening a window of 
a house situated so-and-so,*' without saying which window, whether 
on the south-east or west front, or on the ground or drawing-room 
floor of the house. 

The case having gone back to the Sheriff-Substitute, 
the proof allowed was led, and having been concluded, 
and parties' procurators heard, he pronounced the fol- 
lowing Interlocutor on the merits : — 

Having heard parties' procurators on the concluded proof and 
whole camie, and made avbandum : Finds, in point o/Jactj that 
oo 20th May, 1863, the defender James Panton, being the owner 
of the colliery pit No. 1, at Garthamlock, in the parieh of Barony 
and county of Lanark, wrought the same in wilful vioktion of the 
fifteenth general rule esUbliahed by the Act 23 and 24 Vic., c. 151, 
sec 10, by failing, excepting as after mentioned, to keep soffident 
boreholes in sdvanoe and on both sides of every worldng in the 
▼iigin coal seam of sud colliery, the same being necessaiy to pro-- 
vent inundation, which workings were at said date approaching an 
old waste likely to contain a dangerous accumulation of water : 
finds that the only working in said pit where, at said date, the 
defender obserred or parti^ly observed said general rule, was in an 
exploring mine then in course of being driven in said virgin coal 
seam: Finds that, in consequence of such violation of said rule, the 
dafender has incnrrod a penalty not exceeding £20 imposed by sec- 
tion 21 of said Act : Finds that on the 23rd day of said month of 
May, William Alexander, Govemment Inspector of Mines, residing 
in Glasgow, gave said defender notice in writing of his violation of 
ssid rule; but notwithstanding such notice which the d3fendant re- 
ceived, he faUed to nmedy the default, and continued the said 
workinfi, without complying with the provisions of said nils, from 



and sfter ths dsts of Mid astios and «otil 29th June fioUowing^ 
when the action was instituted — being tbirty>five deer days, exdu- 
sive of the day of notice and said last-mentioned date— whenby ths 
defender has incumd the further penalty of £1 for each of said 
days ss provided by the 22nd section of said Act : Thereforo, finds 
the defender, James Panton, liable to the pursuer, John Gemmel, 
as Procurator-Fiscal of Court for the public interest, in s penalty of 
£10 sterling, in respect of the wilful violation of said rule in manner 
and as before-mentioned ; and in the further penalty of £1 for each 
of said thirtjr-five days, in respect of the defender having failed to 
remedy the default after notice %U suf^ra — payable said penalties to 
*the pursuer for behoof of Her llijesty*s Exchequer, all in terms o( 
the Act libeUed, and decerns. 

KoTK. — This prosecution has raised questions of considerable 
nicety, and it is thereforo proper to state fully the grounds which, 
after maturo consideration, have constrained the Sheriff-Substitute 
to unpose the above statutory penalties. 

Preliminary questions were discussed st the debate regarding ths 
interpretation and effect to be given to the words of the general 
rule Ubelled, as these words have been made applicable to the estab- 
lished facts of this case. It may be convenient at once to quote the 
rule as expressed in the statute : — " Suffldent boreholes shall be 
kept in advance, and, if necessary, on both sides, to prevent inun- 
dations, in any working spproaching a place likely to contain a 
dangerous accumulation of water." And there have occurred the 
questions— ^1) What, within the intendment of this rule, is to be 
undentood by the words ''sufficient boreholes?" Do they mean 
bore holes suffident in dimension or in number, or in both ? (2) 
When and under what droumstances shall the necesdty arise which 
renden it imperative on the colliery owner to cut boreholes on both 
sides of every working approaching a place likely to contain a dan- 
gerous accumulation of water / (3) What, in the sense of the rulSi 
is a "working ?" (4) When may workings be considered approach- 
ing a dangerous sccumulation of water, so as to reqture the precau- 
tion of iatrodndng boreholes in advance and on the side of the 
workings? (5) And what shall be esteemed a dangerous aocumu- 
Istion of water ? In dealing with these questions, which were all 
raised and discussed at the £bate, it would have been sstisfsctoiy 
had the statute, if possible, givtn in the interpretation clause a dch. 
fi jition of these terms, because, with reference to the meaning of 
all of them, parties are at issue, and it ia perhaps to be regretted 
that offences sgainst the general rule had not been made subject of 
srbitntion, as has been provided (eec 1 7) for other dangerous opera- 
tions not induded in the rules, which might, on mspection, be dis- 
covered in any colliery. The duty, therefore, devolves on the 
Court to give effect to the provisions of the general rules, having 
regard to the policy of the Act itself, and to the evils which it was 
devised to repress, snd to interpret the terms snd words used in 
their ordinary sensej and applying them to the droumstances of 
each cas eas it arises ; for it is probable that there were difficultiea 
in framing rules in language so predse as pointedly to meet the 
exigendes of all acts of contravention. The statute bemg remedial 
and corrective, intended to protect the lives of those who toil 
underground against some of the occasionally recurring dangen of 
their emplojment, must be construed literally, so that its purposes 
may not be frustrated. Keepmg these prindples in view, the facts 
as proved may now be briefly summed, so that it may be seen how 
far the complaint which hu been made against the defender is 
well-founded. 

The Garthamlodc Pit No. 1 had, at 20th June, 1863, and pre- 
viously, been wrought by him ; it was sunk 204 feet ; there were 
two coal seams then bdng wrought, the upper or bplint seam at a 
depth of 105 feet from the surface, and the virgin seam fifteen 
feet lower. Both seams continued to be wrought after 29th 
June following — the last date libelled. The coal in these seams 
W88 wrought ^* long wall," proceeding northward, and to the rise in 
the direction of an exhausted coalfield in an adjacent property. In 
the virgin seam the coal faces in course of execution were 383 feet 
wide, at intervals along which workmen were employed. 

The defender was bound by the statute to have had accunts 
working plans of his pit, to which the Government Inspector for 
his district was entitled to access ; and the defender had accord- 
ingly caused the two plans produced to be prepared, whereon ths 
results of periodical surveys of the operations were laid down, and 
which had been exhibited to said inspector as m compUsnce with 
the statute. 

To the north of the defender's coal field, and acUouung it, coal 
from the same seams which were then working had formerly been 
wrought by a person named Harvie, who had used the old pit 
shown on said plans. Hsrvie had been working to ths dip Isaving 
coal pilUrs, five yards or so spsrt, to support thereof i so thst ths 
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defender*! opentioDt to the rue, as they AdTanoed, wiradd ertntiully 
meet the waste of the old dip woiidngi. Harvie had diaoontinaed 
lus oolliery abomt fifteen years before the present complaint was 
instituted. Two or three hundred yards to the east of Harvie*a 
pit there had existed another colliery in the lands of Cardowan, the 
coal in which liad been wrought level coarse with it: these collieries 
commnnicated and caine toi^tlier at the boundary. The Gardowan 
works bad ceased before Harvie's ; and thereafter the water pro • 
duced by both had necessarily affected Harvie*s continuing opera- 
tions, snd he was obliged to pump the water from his pit for several 
years. But a third colliery, in the lands of Blackfaulds, sitnated 
next to, but still more to the dip than Harvie's, having in its pro- 
gress touched his workings, the water naturally passed mto that 
colliery, and thenceforth freed him. The BlackfaulJs colliery, 
however, stopped in its turn ten or twelve yesxa ago, end the water 
ceased to be pumped, and in consequence rose therein, so that in a 
short time it filled it, and then extended to the wastes of the Gar- 
dowan and Harriets collieries (which, as has been seen, commnni- 
cated) ; and thus the whole expanse of waste had been standing 
full of water for several years prior to 20th May, 18G3. There is 
no distinct evidence of the area of the waste ; but as the thrve 
collieries just mentioned had been in operation for a long time, and 
the coal had apparently been wrought out to their respective 
marches, tt must have been vety lar^^ and the bulk of water cur- 
respondingly great. The defender, therefore, as he sdvanoed in the 
direction of the wastes in any of said collieries where they marched 
with his coalfield, nmst in reason be held as proceeding towards " a 
place likely to contain a dangerous accumulation of water." The 
water was certainly in body so considerable as to be a troublesome 
neighbour to him, and most perilous to his workmen, from the 
moment he had cut through or so thinned the intervening coal 
barrier as to affect it by tlie bulk and pressure of the water behiui 
This psrticniar point, it is thought, needs no farther comment to 
Justify the conclusion that said waste was likely to contain dan- 
gerous accumulation of water. Then, the defender has deponed 
thst he was aware of the existence of the waste. His words axe : 
'* There was an old waste ahead of the workings [i.e., his own 
workings] in both seams between said dates [the dates libelled], 
and 1 was working in that direction." So that its existence was not 
matter of surmiiie merely or of suspicion, nor a thing prt)hable but 
only oncertain : the defender here confesses that be knew of it. 
The Government Inspector, Mr. Alexander, was also aware of the 
waste; and as early as 28th April, 1862, he called the defender'a 
attention to it in the letter No. 6/1, and therein volunteered some 
suggestions of » precautionary nature to be observed in advancing 
towards it, but which suggestions the defender does not seem to 
have adopted. At that time the inspector had not thought it 
necessary to refer to the statutory rules; nor did he do so when, on 
7th November, 1862 (No. 0/2X he again wrote the defender on the 
subject — slthongh, from a copy of the defender s reply, annexed to 
that letter, it is obvious he bad done so verbally. On 16th Feb., 
1863 (No. 6/3), tbe Inspector took occasion to write the defender 
farther cona-min^c: the waste and the colliery operations carrying on 
tonanls it. ()n 24th of that month the Inspector wrote another 
letter (Xo. 6/4), showing an uneasy anxiety which he had begun to 
entertain .ibont the water. Still, he does not formally call atten- 
tion to tlic statutory rule; but the anxiety becomes more endent, 
from the fact that three days later he liad deemed it right to lay ihe 
matter before the Procurators Fiscal of Court, and on the 27th of 
the same month these o£Scers wrote the defender the letter No. 6/9 ■ 
And sgnin, on 7th March following, tue Inspi:(tor, addnssing the 
defender (No. 6/7), more specialty adverts to the danger which he 
apprehended, and seeks to remove an impression which the defender 
either had or affected to hnve, that his fears and susgt-stioas 
amounted to an uncalled-for int«^erenoe with the dciender*s opera- 
tions. This letter contains a retrospect of the luapector's visits to 
the colliery, a notice of what he saw, a record of suggestions which 
he hsd made, and bow far these had been attended to ; and then, 
for the first time, the defender has his attention called in a formal 
way to the Fifteenth General Rule, with a violation of which he is 
charged. On the 21st March the Inspector yet again wrote the 
defender (No. Sj^). acquainting him that the step ne had taken of 
driving an exploring mine ahead of the working faces in the virgin 
seam, with boreholes therein, did not appear to him (the Inspector) 
to be a sufiicient compliimce with the statute ; and the defender 
was warned th.it ** the waste wster to which his workings were 
fast approaching had accumulated for many years : there wire at 
least thrf»e exhausted seams from abandoned pits lying full of it ; 
atid if he [the defender] should nnfortunately touch upon these old 
irorkings unexpectedly, there would be snoh a rush of water ^s 
wonld close his pit before a single individual could be drawn out of ' 



it or effect his tKttpe." Tb* Inipeetor ia this letter not mly afpria 
dinnrted attention to ibt Fifteenth G«neral Bnle, but quoted ita 
very terms, and tendered the dcfende advice as to prccantioos 
wbkh he ought to take. The Inspector made another inspectioa 
OD 20tk May ; but as he did not think that what the defender had 
been doing waa suffident, and in particular as he was of opinioB 
thift the defender was not oomplving with the rule, he wrote tbe 
letter of 23rd May, 1803 (No. 6/10), which has been founded on 
as the statutory notice necessary to be given under section 22 to a 
party who throogh defiuilt or neglect had violated any of tbe gcnenl 
rules, involving n oontinuing penalty of one pennd for every day 
after snch notioe duriug which the offence remained unremedied, 
over and above the penalty for the original violali m. The defender 
replied on 26th Mjy (No. 5/4) that the contents of the inspecdoo 
notioe wonld have his most earnest consideration and attention, and 
that he wodd do his bobt to fulfil all tl • obligations he lay nndtr, 
by sutute or otherwise. Up till 29th Jure f^illowing the defender 
had taken no other precaution than that which had lieen previously 
taken, ns., causing the mine before referred to to be driven ahead 
of the vugin seam coal faces, and m consequence proceedings wers 
tak^-n against him. 

From the letters addressed by the Inspector, and the sugges- 
tions which he gave, if the defender was violating the statute, and 
if he despised the admonitions which had been given, and neglected 
the precautions suggested to him, then he can only be regarded as 
a wilful offender. Now this leads to the prindpal inquiry ~ 
whether the defender was on 20th May really violating the gene/al 
rule founded on; and if so, whether he continued to do so after 
date of the notice on the 23d May, and until the complaint was 
brought on 29th June ? The better to judge of this, it will be 
expedient to recur t«i the terma of the complaint, which charges 
an infraction of the rule. (1 ) " By faiUng to keep in advance, on 
both sides, suffident boreholes to prevent inundation in every 
working in said colliery. No. 1 Pit, approaching the foresaid oii 
waste, s place krwwn. or fikely to contain a dangerous aocumulation 
of water; " and (2) that aftir the statutory notice, and until ths 
date of the complaint, the defender had failed ** to remedy the 
neglect or wilful violation coniplamed of." In an'swer to which 
charges the defender has contented himself with " a denial of the 
pursuer's averments so far as these set forth or imply aUpa on the 
defender's part" There wonld of course be culpa if, contrary t9 
the statutory rule, the defender had failed to ke«'p suffident bote-, 
holes m advance in every working, and when necessary, suffident 
bore holes on both tidet thereof when approaching a dangerous 
accumulation of water. The denial of culpa, therefore, imports a 
dt nial that in any of these respects the defender had failed, if at 
the dates libelled he was spproaching such a place. As has been 
observed, there was a dangerous accumulation of water in the 
vidnity of the defender's coal field, certainly ahead of the pit 
worldr g, and perhaps on one or both sides thereof; but, at 20th of 
May, was he, within the meaning of the statute, approaching it so 
aa to render the prescribed precautions imperative? The defender's 
Lontentiun was, that if the pursuer*s ai-gunient was sound he might 
perhaps have been compUined of on starting his coal seams to the 
rise, although an acre of solid coal mtervened, because he was from 
the first spproaching thia waate. But it appears to the Sheriff- 
Substitute that the statute cannot he so interpreted as to give foun- 
dation for sny proceeding so oppressive. A wsste filled with water 
at so great a distance, or at any very oonsiderable distance, how 
vast soever its extent, could not 1^ considered dangerous, and there- 
fore the otherwise enjoined precautions would not be obligatory ; 
moreover, operations carried on at such a distance, while they might 
be regarded as proceeding m the direction of the waste, could not 
be held as yet approachmg it. The word " approaching ** a dan- 
gerous waste of water, in the sense of the statute, means, and can 
only mean, " coining near " the water, so very near as to render it 
dangerous ; and it will always be a question of circumstances when 
sudi operations have come so dose as to place them in peril. For 
example : if the seam be thin and of a compact, firm, hard coal, a 
barrier of that kind might probably be wrought nearer the vraste 1 
with safety, than if thick, soft, snd open ; or if the limita and pre* j 
else proximity of the waste «6.e exactly known, it might be hdd \ 
safe to cany the operations nearer it than if the particulars were 1 
uncertain. Or again. If the wa&te were comparatively small, tbe | 
body of water inconsiderable, the operations spproaching it wide 
and the colliery in which they were conducted capacious, tl>en 
closer approach might be ventured with more reasonable safety 
than if the waste were great, and the area of the ooHiexy sroalL 
Other conditions might be mentk>ned whers danger might or might 
not be apprehended, or when the coUieiy operations wers ^proadi- 
ing a water waste. 
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In the ynamt cue, altliongh the fine of waste was shown on 
the deftm^'s working plans with apparent distinctness, it has 
nevertheless been pfOTed by his own engineer, Simpson, and bj 
other witnesses, that that line conld not be depended on; naj, 
mors, the engineer has deponed that he laid down the bounds oi' the 
waste, not fimm posttive survej, bnt from certain pencil lines which 
he sajs he saw on an old surface plan ot Garthamlock propertj, and 
which was intended to delineate the waste, but which plan is not 
BOW extanl, at least has not been produced ; these pencil Un<>8 were 
attributed to Graham, a tenant of the defender, who had formerlj 
wrought the coal, and with whom a litiiration had arisen, in the 
coarse of which Simpson sajs '* it was Graham's object to show an 
ezteuAon of the old waste as far to the sooth as possible." This wit- 
ness adds that then was also shown in penci], on the old plan, a mine 
driven in Hanrej's spKnt oaal workings, which had advanced up. 
wards considerablj bejrond his level course workings, and conse- 
quently correspondingly near the defendtnr's coal field ; that mine, 
its extent snd pofiition, the defender hud adopted as a fact, and 
caused to be laid down on the plan of hb own splint cool workings. 
The mine is there coloured red. and passes in a south-west direction 
between the fturm stead and mansion of Garthamlock. This was 
one of the plans of his colliery which the defender had exhibited to 
the Government Inspector when making his inspection, a d which, 
according to the statute (sec 18), ought to be accurate. But in 
this action it has suited the defender to cast doubt on the exist- 
ence of Harvey's mine ; and his en«rineer, Simpson, who made the 
plana, dnpones — " The lines indicating the mine in my plan were 
laid down from siid pencil lines on the snrfsce plan. I explain 
that I did not personally put the lines on my plan showing snid mine, 
because I did not believe the mine existed; it was done by my brother 
in my office, at the defender's reqnest.'* It will be seen shortly how 
important to the defender it has become to contradict the existence of 
this mine; but until prooeedins;8 were instituted it does not appear 
that any dubiety on the snhject ^ad been expressed by the de- 
fender. A collier named Innes, who wroaght in Harvey's pit, was 
examined, and be said that ** there were six or seven mines in 
these wor^ngs ; five were to the south, and two or three were on 
the north side of the pit bottom " (p. 44) ; but with respect to the 
mine in the splint coal he said — ** that to my knowledge there 
never was such a mine hi the working " (p. 42). Simpson bad not 
been in Harvey's waste, snd his evidence as to its existence or non- 
existence cannot therefore be ranch trnsted ; and Innes' evidence 
may or may not be correct, bnt, as far as it goes, it is simply the 
expression of his belief— a statement that to his knowledge there 
wmi no soch mine. There is little dkelihood. however, that if the 
existence of thac mine had not been credited by the aefendgr, he 
would not have directed it to be placed on a plan by which his 
eolllery was guided and conducted. Besides, it was laid down then 
before any causa for these proceedings had happened, and betbra 
the deftAders expected to be interfered with by the Government 
Inspector. 

All things considered, it must therefore be held, either that the 
defender's plans are correct, and that Harvey's mine really was 
where it is ther» represented to be ; or, that the plans nnoertainly 
defined the boundaries of the waste: to one of these alter- 
natives the d sfender is necessarily shnt up. If he was in ignorance 
of the exact line of the waste, and not sure abuat the mine, it was 
his duty to have proceeded with the greatCbt caution in hi;i op<:ra- 
tions. And, in that case, every yard he advanced made the waste 
dangerous, for ha could not tell when he might strike it ; oonse- 
qnentiy, and moat imperatively, the precauiiunj* uf the general rule 
were binding on him. If, on the other hand, his pl4n6 formed the 
test of proximity to the waste, then these would be his gmdo ; and 
they fall now to be examined with reference to the state of the 
workings on 20th May. 

To Iwgin with the virgin seam. It lay fifteen feet beneath the 
splint coal, in which Har\'ey's mine is shown. Ihe working face 
of this seam was atasaid date 3H8 feet wide, and was procevding 
hregulary — that is, some parts of the face wen farther forward 
than others. The Government Inspector made a smvey on 20 Ji 
May, to determine how near the old waste operations in the »eam 
had reached ; and on the following day the defender cauacd las 
engineer, Simpson, to make a similar survey for him, and uie re- 
sult of which was put on the pUn, and it is satisfactory to find that 
the Inspector and Simpson a^ree in their measuremtsnia. It may 
be convenient hero to mention that for two or thiee years prior to 
May, 18G3, as the defender states (Proof, p. &\ he had been uiiving 
an exploring mine in the virgin seam in advance of the worKing 
face, the direction of which appears on the phin of that Sfsm. ihe 
survey just mentioned determined that on 20ta and 2Ut ^ay that 
working face, west of the rxpUring mine, had reached as near as 



615 feet to the old waste ; at the nearest pomt of the woriings, or 
the east side of the mine, the distance was 9H feet. The month or 
starting point of the mine was 293 feet from the most distant work- 
ing on tne east, and 90 feet from the farthest on the west, from 
which it sppears that about two-thirds of the coal face was on the 
east side, in which there were Fix working places, and about one- 
third on the west side of the mihe, where there were three. At the 
time of these surveys the mine had advanced HO fett before the 
line of face, at about which distance it was kept until after 29th 
June, the last date libelled. 

Again, in the upper or splint sesm, Harvey's waste was greatly 
nearer the defender's coal field than in the virgin seam, the rektive 
positi n of the waste in each seam bemg shewn on the plan of the 
latter, the lines being coloured respectively blue and red ; but tho 
deleudcr s spUnt workings wero not so far forward as in the virgm 
Beam. Thus, measuring from the virgin coal faces to the line of 
w^ste in the seam above, the di^Unoe was only 70 feet, and the 
mine iu the virgin seam had actuallv extended beyond the line of 
the splint seam old waste 33 teet ; it had in fact been wrought so 
far under the water as at 2()th May. 

The sphnt workings themselves,' at the furthest advanced point 
nearest tue waste, was 220 feet, so that the coal barrier in that 
seam was sufiiciently great to render the old waste harmless; and 
the Sneriff-buostituie is of opinion that the workings there had not 
appi^Mwhwi it so near at the dates Ubelled as to render the precau- 
tion of tue sUtutory rule necessanr. 

f ue exploring mine in the virgin seam was from six to seven 
feet wide on an average ; and the orden given for cntting it were, 
that it Should be kept not less than ninety-six fpet before the face. 
In advance at the head of the mine th^re was one borehole an inch 
and half in diameter, and which preceded the mine in its progress 
about nme feet. In aduition there were diagonal bores in each 
Blue, mue feet m length, and made^t intervals of nine or ten feet 
apart, with vertical bores through the roof, distant from each other 
aoout ten yards, bo that, if the mine had been the only working 
m the delWuder's oulliery, he might be held to have more than com- 
phed with the statutory rule. Jhere were no boreh des, however, 
eisewhera m the virgin seam. The mine had been driven, the 
detender's engineer has deponed, '* as in compliance with the fifteenth 
general rale," and he saw no occasion for anv further precaution. 

Ihe distances above given were stated by the witnesses on both 
sides on tue footing that the waste boundary and Harvey's mine 
were corractiy laid down on the defender's plans. And riewin" 
them as correct, it is thereby established thst when this compUint 
was brought, the defender's operstions had been carried on in the 
none a coniiderable distance below the splint seam waste, from 
wJuch It was only separated by the overlying strata of fifteen feet, 
which strata tue witneasta say consisted of broken or shattered 
niet*is. At this dose proximity the presence of wnter had begun 
to show itself; tor it has been sworn bv the defender's msnager, 
\oung, that, on the occasion of the InHpector's survey, " water was 
comuig from the bores in the coal, and also ont ol the r.of bores 
there was a good diop of it. The discharge was such as indicated 
iu my opinion that we were near an old waste." The Inspector 
had on tuis occasion recommended that two additional mtnes should 
be commenced on the east side of the existing mine where the 
gi-eattt.1 number of working places were situsted ; but this sugges- 
tion the defender declined to follow, and the manager savs he had 
no authority as of hunself to make boreholes. The defender's de- 
umaturw oi the Inspector's suggestion led to the colliers striking 
worit for two days. As justifying this, the witness Whisker, one of 
tho nrjnb,.r, depones that the men 8pr»ke of being near the wa»te, 
and two ot tnem named i oung complained that for every hutch of 
coal ih«y drew they were getting two hatches of water, and that 
the coal face was all glistening with water, and red like. It is ob- 
vious, then, from the condition of the workings at the date of com- 
pUmt,and from the :{()th May previously, that they had then 
approached a dangerous accumulation of water, first, because the 
mine or the virgin seam had ah^ady advanced thirty-three feet below 
the wasta ; and, second, becanse the workingn on the east side of tho 
mine were dutant from the line if waste only ninety-»ix feet, and 
a contmuanoe of the operations was daily diminishing it. In 
such tarourasianoes, snd with reference to that side, the defender's 
engineer acknowledged that, if the waste was advanced far enough, 
the •• water might not all have heen drawn off by that mine." 

The detender argued, however, that even if he had approached a 
dangerous accumuUitlon of water, he ha J t4ik< n the needful precau- 
tions for safety, and had complied with the statutoi)- rule. That 
meant that he had snfficipnt boreholes in every working. Bat he - 
•i^what it waa that conatituted a " working " Of course, if he 
wad ignorant ol that, he could ac^rcely baj with confidence that ha ' 
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had complied with the role. On thU point tha witne« Sim] 
depones that " erery coal seam oonatitotes one worldng." Fryar 
states, again : ** I consider a working to mean an entire series of 
faces at which colliers may be engaged in a pit in line, or even if 
not in line, and proceeding in different directions, or if one part of 
the fiice be in advance of another." And Robertson, another 
skilled witness for the defence, sajs : *' A coal pit maj contain 
many workings. The coal faces last of the mine I account one 
working, and the six wall faces to the west of the mine I aoconnt a 
saparate working. Eyerf part of the pit where the faces are not 
proceeding in line constitntes a separate working, when the opera« 
tions proceed on the long wall system. Sappose wall faces ars 
proceeding in the same direction : if one part should be sdyanoed 
ten yards ahead of the rest, I wonld account that a separate working 
from the faces farther back." There is thos among the defender's 
witnesses some contrariety of definition as to what constitutes a 
working. What they say appears to be specnlatiTe; for, in their 
depositions, when not distiaotly asked to define woikings, they 
haye used the word generally, ss indicating places where indepen- 
dent operations were being carried on — points in tho ooal seams al 
which different workmen were occupied, and whose adyance was 
yarious, some being farther on than othersT Robertson^s opinion 
accords with the definition given and insisted on hj the pursuer, and 
it b that which is really consonant with a fair interpretation of the 
statutory rule. The rule does not contemplate driving a mine as 
the mode by which a dangerous accumulation of water ia to be 
approsched, how much soever that mode may be approved by 
Simpson or by the defender himself: the rule enjoins boreholes aa 
enough ; and that is the plan appointed to be followed, whatever 
additional precautions s coUiery owner msy take. Now, if, as was 
the case, the entire coal face of the defender's virgin sesm had 
been wrought, as such faces sometimes are, hj the long wall system, 
some portions being farther forward than otlieri, then in a cqaI faos 
so wide one borehole could never have been deemed adequate, nor 
Justified the definition that the whole operations in each seam cem* 
prised a single working. The statutory rule speaks of sufficient 
boreholes in eveiy working, implyin«; that there are more than one 
in a coUieiy. And the propriety of that reading will r«adUj oocos 
when it is reflected that coal seams sre often wrought across, as 
well as according to their natural indication ; so that if a waste 
filled with water should happ'iu to lie ahead or on either side, or 
partly in both positions, one borehole in advance would not cops 
with %he danger— it would be requisite to have a tuffkietU number 
in advance, and, where necessary, on each side of every working. 
And the verv witnesses who have expressed an opposite opinion 
have substantiallj assented to the reading just noticed. Mr. Fraxer, 
for example, speaking of the uncertain position of a waste, aays 
that in such a case he would have deemed it his duty to make ex- 
pUnations at all doubtful places, notwithstanding his previously 
expressed opinion that the whole coal fices of a seam constituted 
but one working, and therefore, in compliance with the rule re- 
quired, the precautions applicable alone to one. 

It was a farther contention of the defender's at debate, that not 
only was his mine, and boreholes in it, an ample precaution, and 
that he was bound to do no more, but as there happened to be a 
ridge in the metals intervening between the waste and the workings 
that would at any rate have dammed back the water even if the 
waste had been accidentally struck. But that ridge is not shown 
en the plans, and its extent and position have not been ascertained. 
Fryar depones that the height of the ridge was " about 12 feet 
above the level of the old pit (Barvie*s). The coal in the old pit 
dips to the north. The water above the level of the ridge would, 
when tapped, have run into the mine ; but at the level of the ridge 
it would be dammed back. The ridge seemed to run parallel with 
the face of the workings in the mine." And farther, as the witness 
adds — " I saw the ridge before spoken of in the mine; it was a 
swell in thj coal over which the mine had been carried— the mine 
wjs six or eight feet wide. I only saw it there, but could not 
tell right and left of the mine how far it went*' Kons of the other 
witnesses could speak with greater certainty. Since it is confessed, 
therefore, that although the ridge had proved a perfect barrier aa 
far as it went yet the water above the ridge must when tapped have 
flowjd into the workings, and as the extent of water which would 
then have entered has not been stated, it may for anything that 
appears have been abund:tntly great to have drowned the works as 
Well as the workmen. The existence of the ridge, therefore, even 
if its position and eff jct had been bettor known, does nol materially 
aid the defence. 

Moreover, tlie defender pled that having on 8 1st March, IS&i, 
reached a id safely tapped the waste, th.it the precaution takeu-jby 
him hal been justltiei ss snSuisat. The condition of matters, 
however, when the waste wss tapped is not what can enter into 
tonsi Ismtion hers, bot only the stata of things on the sarlier datet 



libelled. It appears that after the prasnt prowwdings 
against him, the defender oontinaed to work the ooal face of tks 
virgin seam on both sides of the mine; bnt aceordtng to the evideiMs 
of the engineer, Simpson, and as is manifest from the turwey had 
down on the pUns, the defender did not advanes with bb 
between 4th November, 1868, and 9th February, 1864, 
the waste was struck his exploring mine had then proceoded as lar 
ss 270 feet before the faoe. The entire cessation of lua works, ex- 
cept in the mine, in November, 1863, afier proceedings had been 
instituted for the defender's neglect in Msy, 1863, cannot afied 
the decision. The statutory rules were intended to compel eoUisiy 
owners to take certain prudent steps for the protection ot the lives 
of their workmen, the necessity for which past expsrienoe had al 
too great sacrifice taught, and notwithstanding which it was ex- 
pected that the danger tbey were framed to guard against wonld 
not often occur; and the well known fact that danger has seldom 
befallen those who ha^'e observed the rales, forms a favoomUs 
comment on their policj and wisdom. Thai oolliery owner, then- 
fore, who, like the defender, had fbond his works so sitnated as Is 
require observance of the rule, and yet wilfully refused, justly in- 
cnrred the blame, and deserved the punishment appropriately 
attaching to the offence, although the apprehended peril had been 
providentially averted. It is not improbable that this proseentioB 
led the defender to cease his operationa until his mine bad readied 
the waste ; it is clear that at the date of the ooroplttnt, and for 
some months afterwards, he persevered m hb objectionable opera> 
tions without other precautions tiisn the mine. That course msy 
have grstified himself, and even vindicated the efficacy of hia mine, 
but he failed notwithstsnding to fulfil the requirements of the law. 
If the defender were permitted to despise the statutory rales, and 
to establish others for himself which he or his engineer might deem 
better, then the rales might as well be cancelled, and the statnts 
laid aside, and permission given to every colliery owner to do, when 
danger was at hand, that which seemed good in his own eyes, r»- 
gaidless of the lives which his nabneas or stubbomess piU in 
jeopardy. 

Finally, the defender contended that the Mine's Inspeetor had not 
given him a proper formal notice that he was oontravening the rnls, 
to entitle the pursuer now to claim the penalties exigible from these 
who had received intimation of default, but neglected to remedy it 
The meaning of thia objection was, that the inspector's letter of 
23rd May, 1863 (No. 6, p. tO), made reference to a previoos 
letter, which contamed details of the defsnlt complained of withottt 
reiterating them. But, as sppears to the Saeriff-Sobatitate, even 
if the .letter wss not complete without reference to a previooa letter 
(tm the defender has admitted receipt and protlnced it), there exists 
no reason, and, as far as he is aware, no authority for holding that 
the statotoiy notice as given is not sufficient. The letter of 2Srd 
May, however, does give a complete statutory notice, independenUy 
of the prerions notice to which reference had been made. The Act 
(p. 22), reqnures that, in esse the default or neglect be not reme- 
died with all reasonable despatch after the inspector shall have 
given notice in writiqg, then the daily penalties shall be incnrred. 
Now the Inspeetor, in his letter of 23rd May, atatea: ** It does not 
appear to me that the fifteenth general rule of the statnte, 23rd 
and 24th Vic cap., 151, is at present observed by yon at Gsrthaoi- 
lock Colliery" ; and it concludes with a suggestion ss to the virgin 
seam which the defender might or might not folk>w, as he tiiongfat 
fit, bnt he wss not entitied to dispense with the provisions of the 
15th rale, which the Inspector warns him he vras not observing. 
The language of the rale being statutory, the defender waa bonnd 
to know, and he did know it ; for, althongh not bound, the In- 
spector, in an earlier letter, had quoted it to him. 

The Sheriff-Substitute, in conclusion, takes leave to observe that 
he is sensible, in disposing of this case, of being elaborate, and per- 
haps .tedious in expressing his views ; hot as he understands this 
is the first case which hss occurred in this Court in which penalties 
have been chdmed for a contravention of the particnlsr rule founded 
on, he has been anxiona both to ^ve the raiionei deddtndiht 
len^h, and to examine with minuteness the several defences urged, 
and which were supported at the debate with uncommon ability.^ 

No expenses have been awarded in addition to the penalties, in- 
asmuch ss the statute does not nuke provision for costs ; and it 
appears that, in all suoh eases, the penalties inflicted oovsr ex- 



WUam v. J€uik»<m, 19th January, 1775, Die 16438; M'Adm 
y. Logan, 26th July, 1766, Die 8679 \ Barclay's M'Glvhnn en 
Sheriff Courts, p. 843. 

The zespondent appealed ; and after parties' procimi* 
tors had been heard, the Sheriff pronounced the following 
judgment : — 



SHERIFF COURT REPORTS. 



161 



Having beard parties* procantors for the respondent, and also 
the eomplttner, at great length imder the appeal for the respond- 
ent, InteriocBtor appealed against, proof adduced, and having m^de 
avisandnm and advised the whole canse, for reasons seated in the 
foJJoiring Note, Adheres to the Interlocutor appealed against, in so 
far as t^ modified penalty of ten pounds is found due ; but as re- 
gards the farther penalty of one pound a day for each of the thirty- 
ive days found due by the respondent, from his failure to remedy 
the defect after the notice by the Inspector, modifies the same to 
ten sblUiRgB for each day, and so far alters the Interlocutor com- 
pbined of, but qwad ttkra adheres thereto, and dumisses the 
appeal and decerns. 

Note.— This is a ease of mueh importance both to the respond- 
ent and all propRstors or lessees of coal pits, as well as the public, 
and it was very ably signed both by the complainer as the public 
prosecutor, and also by Mr Bums on behalf of Mr Panton the 
respondent, and as the Sheriff has to a certain extent adhered to 
the Interlocutor under review, he is desirous of explaining more 
folly than he could do in the former Interlocutor the grounds of 
his decision. 

The present case is one of a class of cases which is, strictly 
speaking, neither dvil or criminal, but a sort of hybrid betwixt the 
two. The original complaint concludes for a penalty of £20, in 
terms of the statute, and a further penalty of £1 a day from the 
28d of May to the 26th of June last, inclusive. There is no con- 
clusion for imprisonment, however, in defiiult of payment, and the 
only composition concluded for to compel payment is for decree, as 
for an ordinary dvil debt. The complaint is therefore half dvil 
and half criminal, and the statute on which it is founded being 23 
and 24 Vict., cap. 151, contains no authority for any more strin- 
gent mode for reoovering any penalty which may be found to have 
been incurred. This distincUon between the present and an ordi- 
nary purely criminal case is not a mere technical one, applying 
only to the form in which the complaint is to be drawn. It goes 
to the bottom of the case, and in pMrtionlar determines tlie mode in 
which the evidence is to be regarded by the Court, or by which the 
judgment may be reviewed. It was justly contended on behalf of 
the respondent that every penal statute must be striotly interpreted, 
and that m duUo the case should go in favour of the accused. On 
the other band the complainer contends that the proceeding is iota 
materia perapeda, not so much of a criminal as of a saving or conserv- 
ative duuracter; that the damages which it is intended to avert are of 
so aerious a nature, and the penalties provided sotriflingin comparison, 
that the case upon the whole savours more of a eimV than a criminal 
nature, and that no presumption other than what obtains in dvil 
cases is to be held as attaching to the evidence on dther aide. 

In formmg an opinion on these opposite arguments, the Sheriff 
conceives that the proper course is not to apply to the case the 
niceties of criminal pleading on the full requirements of law in ori- 
iBinai piOMCations p r up e riy so catted, but, on the oonditioa always 
ikf the main faotsof the case being established in evidence, to give 
the statute a fair and even liberal interpretation. Being intended 
for the preservatioo of life and property, and to avert, if possible, 
calamities often of the most feariul and dreadful description, tbo 
Court seems to be only following out the obvious intention of the 
•legislature when they give the statute such an interpretation, reserv- 
iag always for the respondent, that a penalty, even though only of 
a pecuniary kind and of smali amount, is not to be imposed upon 
a party except upon sufficient legal evidence that it has been in- 
curred. Proceeding on these prindples, the Sheriff has affirmed 
the finding of the Sheriff-Substitute, which repels the objection to 
the whole proceeding libelled on, that there is no suffident evidence 
of the respondent having neglected to comply with injunctions of 
the statute ; and that the allegations of the complainer on this point 
an suffident, cannot admit of doubt. The fifteenth general rule of 
the Act in question directs that *^ suffident boieboles shall be kept 
in advance, and, if necessary, on both sides, to prevent inundations 
in every working approaching a place likely to contain a dangerous 
accumulation of water.** The petition states that *^ there is an old 
waste or place known or Kkely to contain a dangerous accumulation 
•f water in the immediate neighbourhood or vidnity of the working 
of the respondent's colliery. No. 1 Pit.'* It then aUeges that on the 
20th Hay, 1863, the said coUiery, No. 1 Pit, was wrought by the 
lespondent, but, in doing so, he neglected or wilfnlly violated 
the foresud fifteenth general rule enacted as aforesaid, by failing 
to keep in advance on both sides suffident boreholes to prevent in- 
imdations m every working in said colliery. No. 1 Pit, approaching 
the foresaid old waste or place known or likely to contain a danger- 
ous accumulation of water," and that for such neglect the respond- 
ent has rendered himself liable in a penalty of £20. 

The petition then aUeset that " on or about the 2drd M[ay, 1863, 



notice in writing of the neglect or wilful violation of the fifteenth 
general rule was given to the respondent by the Government In- 
spector of Mines, but that, notwithstanding said notice, he had 
failed, up to the date of the complaint, to remedy the neglect," and 
has continued the working without complying with the provisions 
of said fifteenth general rule, and has thereby ^* subjected himself in 
a fuither penalty of £1 for every day during which the said neglect 
or wilful violation was continued after said notice." 

These being the sUegations of the compluner, what appears to 
be mcumbent on him te establish his case is to prove three things. 
1st, That the respondent was working the pit in question before 
any notice was given by the Inspector, without observing the 
enactments of the Fifteenth General Rule. If this is established, 
the primary penalty of £20 is incurred, although no notice had 
been given. But in such a case it is incumbent on the prosecutor 
to prove that there was a dangerous accumulation of water ahead, 
and that more boreholes were necessary in every working. 2nd, 
That spedfic and direct notice was given by the Government In- 
spector that the workings were contrary to the statute, and that the 
Inspector required them to be stopped. 3rd, That, notwithsUnding 
Such notice in writing, the workings complained of were continued 
by the respondent down to the 29th of June, so as to subject him 
to the further penalty of £1 each day for such neglect after the 
date of the notice. 

'What is directed in the Fifteenth General Rule of the statute i«i, 
** that suffident boreholes shall be kept in advance, and, ifneces^ 
tary, on both ndes^ to prevent inundations in every working 
approaching a place likely to contain a dangerous accumulation of 
water.'* Much argument was advanced at the debate, on the question 
what was meant by the words ** in every working." It is admitted 
and sufficiently proved that the workings here were not on the 
stoop and room system, but by what is called ** long wall ;*' that is 
to say, the colliers work abreast and cut away the entire coal in 
fhmt of them, supporting the roof as they advance by artificial 
pillars or props of the useless minerals which they had cut out lu 
thSse drcumstanoes it does not very clearly appear whether the 
words " in evexy working " mean in every working of each indivi" 
dual cottier^ or the entire front or place worked at by the colliers 
AS a body. But adverting to the use of a similar expression in the 
First Genera] Rule, and considering also the reason of the thing, 
which does not seem to require that every collier at each side of his 
little compartment should push forward a borehole for the protec- 
tion of himself and his comrades, it appears to the Sheriff that the 
most reasonable interpretation to put on these words is, that they 
mean every working having one face, though of several colliers 
working together. 

If this, therefore, be the true meaning of the words, the coal 
owner*s duty would be either to have boreholes ahead of each work- 
ing, or to have one on each side of the general working *, and if the 
latter were done it would appear to be a sufficient compliance with 
the rule of tlie statute to relieve the owner or lessee of the pit from 
the penalty. 

In considering how far the evidence supports the statement in 
the petition as to the alleged infringement of the Fifteenth General 
Rule by the respondent, the more advisable course appears to be, 
to consider firat the points about which there is no dispute, and 
which are qnite clesf on the proof, and then to come to those 
matteis on which the evidence is contradictory, or are in themselves 
more open to difference of opinion. 

1. It seems perfectly clear that there was a dangerous accumu- 
lation of water ahead of the workings in the direction in which they 
were working. It appears, from the evidence of Mr. Alexander, 
the Inspector, that the front where the colliers were cutting away 
the coal was at the distance of 515 feet from an old waste, being 
at the rise of great extent, and lying at right angles to the line of 
the workings. That this large waste contained water is proved, not 
only by the appearance of water percolating and shivering through 
the coal as the n^en approached it, but by the still more dedidve 
fact that one of the respondents workmen actually reached the 
vaete, tapped it, and let oat some water, which he afterwards 
stopped by plugging up the hole. So numeroos, indeed, were the 
indications of water ahead, that the colliers in a body struck work 
for two days from apprehension of danger from the water, and from 
there being no boreholes at that time exoept the one to be here- 
after mentioned. It is tme there was a ridge in the water waste 
near to the point of the working ; but although that might diminish 
th^ quantity of water that wocdd flow over, which was of unknown 
magnitude, it could not altogether prevent it. 

2. The only precaution which the respondent had taken up to 
If^bruary last against the danger of this intimation, was to run a 
bMule from the western extremity of the front whci-e the work- 
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Inzs were going ahead towurds the waste, io order to give noUce of 
approaching danger. This horehole appeani to have been vtry well 
made, with lateral boreholes on each sioe, Uke feeders springing oat 
into the rock, and a Tertical bore in that seam. Thid burehoie had 
been projected to within 215 feet of the water, and has, since this 
action was raised, been projected into it. But there was no bore 
at the eastern end of the working, nor any interm^iate bores at the 
colliers* separate workings ; so that, with the exception of the bore 
made at the west end, there was nothing done to intimate the proxi- 
mity of danger along the whole front on which the workings were 
going on, which would appear ftom the plan to have been from 400 
to 500 feet broad. 

8. In the dreumst^noes, the Government Inspector appeared to 
have become serionsly alarmed for the danger that the colliers 
would run if without an additional bore or bores the workings were 
continued to be run near the front of the old waste. He expreesed 
his apprehensions accordingly, both verbally and in writing, to the 
respondent, and the two letters of date 7th and 21st March, 1809, 
expressed the Inspector's views on that important subject. The re- 
spondent admits the receipt of these letters, and they speak for 
themselves. The import of them appears to be that the Inspector 
was very apprehensive of danger from the proximity of water in the 
waste, and that it was indispensable either that the boreholes 
should be proj>H^ed in front of each collier's working, or that at 
leant an additioal borehole should be made on the east side of the 
entire workings. These letters are of importance as throwing light 
on the previous views of the parties, and the real grounds of appre- 
hension of danger which the Inspfctor enteitained ; but neither of 
them aro the formal notice rrquired by the statute to be given by 
the Inspector, which wai not sent till the 28rd of May following, 
and to the proceedings foUowing on which it will hereatter be ueos^- 
lary to advert. 

The most important of these letters anterior to the formal notice 
of 28d May is the Inspector's letter of 7th Murch, 1868, in which 
he says :— ** On the 28d of February last when I vbdted your pit, 
I found that a mine was being driven in advance of a portion of the 
Yurgiu coal faces, 54 feet or thereby, and on the roof uf that mine 
there had been a borehole made vertically, and said to be the splint 
coal, lying fin>m 12 to 15 feet above it. This toUtofy bore was all 
the precautionary meattttres you had adopted in the viryin coalf 
with the view of tapping the large body of ' waste ' water which 
surrounded your colUery. Thera were no boreliokt being made in 
the eoal mine as alleged, either in advanoe or alongidds. I learned 
that the men had struck tcorkj previous to my examination, be- 
cause there were no boreholes kept in advance in the coal mine, and 
that you had decidedly refused to allow such boreholes to be made. 
When I saw yon at 85 Buchanan Street with the plans, on the 
following day, 24th Februjuy last, you agreed to adopt all the 
precautions I then suggested, and a note of them was en ervd by 
yourself in your note-book, if yon compare them, yon will find 
they are substantially the xame as those eontatned in my letter of 
that date." Again, in his letter of 21st Maroh, 18tf8, the In- 
spector writes: ** Aiisumiug the uncertainty of tiie poidtiou oi the 
old wa^te marked on plan, it dots not appear to me that a single 
■^mpfbriwj mine such of you are driving^ is a proper compliance 
with the 15th General Rule of the SiatuU 23 and Z4 Ktc., cap, IS, 
The waste water Ut which jour workings are fast approaching has 
accumulated for many year»; there are at least three exhausted 
seams from abandoned pits Ij-ing full of it, and if yon should unfor- 
tunately touch upon these old workings unexpectedly, there would 
be such a rush of water as would duM your pit bei'oi^ a single ia- 
dividnal could oe drawn out of it or effect his escape.'' It was 
explained to me that the levels approaching the mansion-house had 
been btopped. If the walls to the east of the exploring mine, and 
lying between it and the man;>ion-house, are not to be abaudoutd 
also, / have again to direct your attention to the 15th General 
Rule of the Statute^ and I would suggest in the meantime, though 
it may not be necessary to keep boreholes in advance at every 
working placCj another explorif^ mine be started, commencing ai 
the etx'h vail to the east of the present exploring mtue, and marked 
£ on planj and to be kept in advance of the workings at least 12 
fathoms ; and iu driving this coal mine I would advise that a bore 
be kept going right a head of it, never less than 12 teet in advance, 
and that anp;ular cr wing lores, not lets than 10 feet in length, 
and not more than 9 feet apart, should also be driven on each ride 
of it. The Inspector in Lis letter ol 2dd ^ay, 18(>8, says :— "* It 
does not appear to me that the 15th General Bule of the Act is at 
present observed by ton at Gartliamlock Colliery. I have agam to 
■olictt your attention to my letter o^ the 2lBt March last— virp»n 
ooaL ^ The working placfts iu thib a .am to the west of the explorx 
hi|g mine, which have been abandoned for a oonaid«i-«4bie tame ia 



consequence of waste water, an now being resumed. I am of opaoMB 
that if those phioes are to be extended, t£st a third ezpkriag nm 
perhaps 60 yards to the west of the preaent exploring mine, m i 
dupensable, and the precautionary measures suggested a tiia 
sent exploring mine should be carefully observed in it." 

It is perfectly dear from this ooirespondenoe that the i 
was dii»tinctiy warned by the Inspector for months before the i 
notice was sent to him of 23rd May, that the mode in which he was 
working the vtipn seam coal in question was dangenms and ia 
violation of the statute. And although the Inspector drew Uw 
respondent's attention to the fifteenth general mle, which required 
a borehole to be projected in front of every working, and, if neoe*- 
saiy, one on each side, yet the latter did nothing to gnard agaisiflfc 
danger, and contented himself with the single exploring mine ho 
had run forward from the western end of the workings in qo e o tw a, 
leaving the whole workings to the eastward, five in number, aad 
extending over a front of 298 feet in breadth, wkt^ unprotected 
eiiher tqf exploring mines, lateral bores, or amgtl^ng wk at e v nr . 
These were the statements of the Inspector contained in his varioos 
letters, written in his official capacity, to the respondent. It io 
perfectly true, as the respondent's agent contends, that even in « 
guaei criminal ooe the statements of parties in ktten are not to bo 
taken as evidence. But though not evidence per as of the facts 
they narrate, they are the best possible evidence of the facts kmsrusg 
been narrated, and as the receipt of the letten containing the all^ 
gations is adnutted, they prove that the facts alleged were officially 
brought under the respoudent's notioe« This notice, then, heiag 
established, it remains only to inquire whether there was a prohablo 
dangerous aocnmulatioa of water ahead of the respondent's workinga^ 
and whether, if such was the case, he ia proved to have done any- 
thing to guard against danger thence arising. 

Upon the first point the circumstances have been already noticed, 
wh^ sufficiently establish the Inspector's allegations. It w proved 
that right ahead id the workings, and in the duection whicli they 
were taking, there was a vacant space occasioned by no leaa than 
three wastes bearing different names, and which wen within aboot 
600 feet off the respondent's workings. Probably no one ever heard 
vS a waste uf such siae existing in a humid climate without hjiving 
come to be filled with water. But the matter b ^now put beyond a 
doubt, for the respondent has pushed forwsrd his exploring nune to 
the west of the workings in question, and has actually ta p pe d tke 
water, which was only kept out by plugging fg» the hole. That tbne 
was an accumulation of water therefore in the waste ahead ia qoite 
certain ; and thst accumulation of water in a waste of such eztest^ 
and of such sge, wss likely to be dangerous, is just as certain. 

This, then, being the suto of the danger, and the warning which 
the respondent had received regarding it being proved, it remains 
'to inquire what he has done, or if he had done anything to avat 
the danger. AU the witnesses prove that nothing whitewer wa» 
done, either in the shape of running forward an addiiienai ex- 
ploring mine at the east end of the face, or miiking boreholes akuig 
the front of the workings, which were left wholly unprotected save 
by the one exploring mine at the western end ; not only tMa, hot 
tike workings ountinued at the east end, down to the dato of serving 
the present complaint, on 29th June, and even, if the two witaceaes 
are to be believed, for some weeks sfter. It is true that theso 
workings sre said by the witnesses to have been of small extent, 
aud ctfried on by only two or three ooUiere. It is not the extent 
of front OA-er which the workings are carried which constitutea the 
danger. EvcT}'body knows the consequence of letting out an aoco- 
muiadon of water. A rat*s hole in some of the canals in Holland 
has more than once occasioaed a rush of waUrr into the adjacent 
territoiy which has submerged a province. It is true that there 
w<is, to all appeannoe, a oonsiderable barrier of coal between the old 
waste and the workings, which may have been from 4U0 to 500 
feet wide, but no one ean say what the breadth actually waa, bo- 
CHuse the plan founded on was not made from actual survey, but 
the hearsay of old colliers, aud it is only necessary to look at the 
imaginary straight line drawn from the front of the waste to be con- 
vinced that it diflen widely from the real sUte of the fact. Ko 
one ever saw a coal waste scooped out with a straight front qfnmek 
demensions. It is only necessary to compare that imaginary front 
of the waste with the real front of the reepondent's woridngs, to see 
how widely the imagination of the draughtsman has departed from 
the probable realities of the case ; and that the working of which 
the petitioner complains was approaching the old waste in a dan- 
gerous manuer is proved by the facts already mentioned, that the 
water was seen peccolaling throu^^h the seam at the head workings, 
and that the colliers in consequence struck work from sense of im« 
pending danger. 
If these obterratioss be well founded, they rusove all iapcitance 
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from the qneadoii, whether the woiting eontemplated in the 
Fifteenth General Rule of the Aet is the worldng place of each 
■epenile' collier, or the aggegmte of eerenJ oolKers' placet worldog 
with one front. In either caee the respondent has neglected the 
Act of ParUamcnt If the word "working" mean the general 
front, the respondent, in the drcnmetanoes of danger which here 
existed, was liound to hare adopted the Inspector's an^gi^tion, and 
to have had an exploring mine and horeHoIes on each aide of the 
workings. If the ** working," again, means each indiridnal collier's 
chamber, then the Act of Parliament has been eqnallj Tiolated, be- 
cause there were no bordboles on eadi side of the working as it 
enjoins. 

The liaUIitj of the respondisnt for the prolonged penalty of one 

nd each daj that the wockings were continued tifUr the notice 
le Inspector, as established by the evidence of the colliers al- 
ready noticed, which proves that down to the date of serrioe of the 
present oomplaint, the rsspondent went on working at the eastern 
end of the face, without either boreholes or a mme in advance, in 
direct oppoatiou both to the injunction of the Act of Parliament 
and the Inspector's notice and suggestions; but ss these workings 
were of small eztipt, and were apparently intended to bring up the 
eastern end of the level of the whole front, end not to pn&h them 
beyond it, the Sheriff thinks it not unreasonable to modify the pen- 
alty for each of these additional days to ten shillings instead of a 
pound, as awarded by the Sheriff-Substitnte. 
AcL Joax GiaiMBi.L. A&, Wiujam Buuia. 
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J. P. GOUBT FOB LANARESHIBE— LOWEB WABD— 
GLASGOW. 

(AuDCAflDBB GOLUB AVD JOSEFB ALBXASPBR, EsQUIRBS, 

JvmcBB — Gbobob Crawpobd, Esquibb, Clbbk of tbb 

PbACB — AfiSESSOB.) 

R. D. DouGLAB, Writer in Glasgow, Procurator Fiscal, 
V. Thomas Swan, Stock Agent in Edinburgh and 
Glasgow, and residing in Edinburgh. 

Cattle Plague Act— 11 and 12 Vic, Cap. 107, and 28 
and 29 Vic, Cap. 119 — Summary Procedure Act, 

* 1864— Orders in Council of 18th August, 1865— Pen- 
alty — ^Expenses. — Circumstance» in which a party con' 
vided of a breach of the Cattle Plague Act, and the 
orders in Council^ and found liable in a penalty of £20, 
and expenses. 

This was a complaint for an offence committed against 
tbd Act of Parliament, 11 and 12 Vict, Cap. 107, 
entitled " An Act to Prevent, until the First Day of Sep- 
tember, 1850, and to the End of the then Sessions of 
Parliament, the Spreading of Contagious or Infectious 
Disorders among the Sheep, Cattle, and other Animals," 
passed 4th September, 1848, and the orders in Council of 
date 28th .August, 1865. The act has been continued by 
various subsequent statutes, and now stands continued by 
£8 and 29 Vic, Cap. 119, to 1st August, 1866, and of the 
next session. The complaint was brought under the 
Summary Procedure Act 1864; and as the proceedings 
mxe new, and the forms may be useful, should similar 
prosecutions be brought, the complaint is given in fulL 

** Unto the Hoaounble her Migesty's Justices of the Peace for the 
. GMmty'of Lanark, the Complaint of Bohert Duncan Douglas, 
Writer in Glasgow, Proeurator-Hseal of Gourt for the Public 
uitexest— 
Humbly Sbbwbtr, 

**That Thomas Swan, live stock asent b E4uihni|^ 
and Gla^gowf and residiiig in Edinbuigh, has been guilty of an 
OS wShin tht ioMidiigof thf Aot of Parlismsnt, paned in ths 



eleventh and twelthyears of tbenign of Queen Victeria, chapter ono 
hundred and sevon, particolarly section four thereof. In so far as 
on the twenty eighth day of August, eighteen hundred and sixty 
fire, he did contrary to said Act, and to an order of the Lords of 
her Majesty's most honourable Priry Council, of date eighteenth 
dfiy of August aforesaid, made by virtue, and in exercise of the 
powers given by said Act, and by tlie several Acts oontiuubg the 
same, unlawfully, without the licence of the luspeccor aflermen- 
tioned, remove from a grass field, known as the ** Wee Field," then, 
and during the preceding days of August aforesaid, occupied by 
the said Thomas Swan, or by the firm or company of John Swan 
and Sons, live stock agents in Edinburgh and (ilasgow, of which he 
was then a Partner, and situated at Golf kill, within the district of 
the municipality or City of Glasgow, within the County of Lanark, 
for which an Inspector has beni appointed in punmance of said 
Privy Council order, for the purpose of carrying into effect the 
regulations thereby enscted, to the goods station of the Glasgow and 
SoUth-Westem Railway, at or near Eglinton Street, Glasgow, in 
•aid County, seven bullocks which had been herded on said grsss 
field, during the twenty seventh day of August aforesaid, along 
with a buUock then labourin? under the disease generally designated 
as the cattle plsgue, specially referred to in said Privy Council 
order. Whereby the said Thomas Swan is liable to forfeit and 
pay any sum not exceeding Twenty PoundR, with such costs attend- 
ing the conriction as your honours shall think fit, and failing pay- 
ment, and r ecover in g thereof by distress, to be committed to tho 
y\\\ there to remain without bail for any time not exceeding three 
months, unless suoh forfeiture and costs be sooner paid and 
sstisfied. 

." May it therefore please your hononre, to grant warrant to cite 
Che said Thomas Swan, to appear before you to answer to this com- 
plaint, and thereafter to convict him of the aforesaid contravention, 
Und to adjudge him to suffer the penalties provided by the said Act^ 

According to Justices 

The respondent appeared by counsel (Mr. R. G. 
Thomson, Advocate), and pleaded not guilty. A proof 
was then allowed to both parties, and led at great 
length. Parties were then heard on the concluded 
proof, when the Justices, as advised by their assessor, 
found the complaint proved, and convicted the respon- 
dent At giving judgment, the Court, through their 
assessor, went over the evidence. 

The question raised turns entirely upon the^following 
facts, which the MsgLstrates are of opinion are proved :-t- 

1. That on 28th August the defender had in his pos« 
session or custody the eight bullooks mentioned in the 
complaint 

2. That persons in the neighbourhood of the park in 
which they were put by the defender, observed they were 
suffering from disease, and that on the morning of the 
28th one of them was lying dead in the field. 

3. That the defenders servants removed that dead 
animal to Moore Street Slaughter-House, for the purpose 
of having it cut up, and prepared for being sold for food. 

4. That Mr. M'Call the Inspector was informed of this 
circumstance, and proceeded to that slaughter-house and 
there examined the carcase. 

5. That the defender arrived from Edinburgh by the 
train at ten o'clock of the morning of that day, in conse- 
quence of a tel^ram he had received from his clerk in 
Glasgow, and proceeded to the slaughter-house in Moore 
Street 

6. That the defender there met Mr. M'Call the lur 
fipector, and Mr. M'Call then informed him that he found 
unmistakeable symptoms of the cattl(» plague in the oar- 
ease, but before he could finally decide, the carcase must 
behung up. This occurred at 12 noon of that day, 

7. That the defender infoxmed the bu^ector that the 
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animal belonged to Mr. Robertson, and that be tele- 
graphed to that person on the subject 

8. That the Inspector thereupon informed the defender 
personally that the remainder of the animals which had 
herded with that dead ox must not be lemored. 

9. That during the afternoon of that day Mr. M'Call, 
as Inspector, went to the pasture parks at Golfhill, and 
there saw seven foreign oxen, and four home-bred, pas- 
turing in a large field. 

10. That Mr. M*CaU there examined the seven foreign 
oxen which had been removed from the small park, and 
found that two of these animals laboured under the cattle 
plague. 

11. That Robertson arrived firom Ardrossan at four 
o'clock of that day, at the South-Western Station, in 
Bridge Street 

12. That the defender and his derk were there wait- 
ing for him, and that these three adjourned to a neigh- 
bouring public-house. 

13. That the telegram which had been sent to Mr. 
Robertson, and in consequence of which he came to 
Glasgow, was in these terms : — 

2Bth August, IB&5., 
To 



From 

SWAN, 

Glasgow. 



TBOS, ROBERTSON, 

Flesher, 

Ardrossan, 



When do you mean to take ihe other cattle. We require 
^he grass. Reply immediately. Answer paid. 

. And Robertson's reply was in the following tenns :— 

2Sth August^ 1865. 

To * 



From 

THOS. ROBERTSON, 

Ardrossan. 



SWAN, 

Cattle Market, 

Glasgow. 

Pr^xiid reply. Coming hy quarter past two frotn tQ- 
day. If you have any sheep, keep me a score good ones, 

14. When the defender and his clerk were in the 
public-house along with Robertson, they did not inform 
him that one of the bullocks had been found dead in the 
%eld that morning, and that the Inspector had prohibited 
the removal of the other cattle. 

15. That in this state of matters Robertson handed 
to the defender one hundred pounds, being the balance 
{less £2 10s.) of the price due to the defender for the 
eattle, and asked the defender to give him a warrandice 
that they were sound. 

16. That the defender wrote something on a piece of 
paper, and handed it to his (the defender's) clerk. 

17. That upon this the defender left his clerk and 
Robertson together in the public house, and returned 
to Edinburgh. 

18. That the defender's clerk and Robertson left the 
public house together and proceeded towards the bridge, 
where the clerk accosted two servants of the defender, 
imd said to Robertson, " They will get the beasts down 
from the park.*' 

' 19. The defender's clerk then informed Robertson 
that one of his beasts was in the slaughter-house ; and 
the clerk and Robertson proceeded together to the 



slaughter-house, where Robertson waa shown the ear- 
case of one of his bullocks. 

20. Thereafter the defender's servants brought torn 
the defender's park at Qolfhill seven bullocks, and had 
them placed in a track for Kilwinning, the defender's 
clerk booking them in his own name as the sender. 

21. Robertson afterwards went to the station, and 
found that the cattle were too late for the five o'clock 
tndn, and could not be forwarded till five o'clock next 
morning. 

These are the facts which appear to us to be proved, 
and we are of opinion, 1st, That the defender was in the 
possession or custody of the eight bullocks on the 26th 
and 27th days of August last ; that upon the 28th day 
of Augnst last he had in his custody, witliin the meaning 
of the third section of the Orders of her ilajestfa Privy 
Council, dated 18th August last, the seven surviving 
bullocks mentioned in the complaint, these bullocks 
being in the defender's park or enclosure at Grolfhilli ' 
called the "" wee park." 2nd, That after the eighth 
animal died and had been removed to the slaughter- 
house, the surriving seven bullocks were removed by 
the defender's servants on 28th August firom the " wee 
park," and taken to and placed in a larger pasture field 
at Golfhill, in which four sound cattle grazed; that this 
removal was a violation of the third of the foresaid 
Orders of Council ; that the removal by the defender's 
servants on the afternoon of that day of the seven sur- 
viving bullocks from the large field at Golfhill, into 
which they had thus trespassed, to the railway terminus, 
was a violation of the said third order — ^these seven 
animals having herded with the bullock which had been 
found dead on the morning of that day in the ** wee 
park," and two of these surviving animids having been 
found by the inspector, Mr. M'Call, who examined them 
during that day while they were in the large park, to be 
labouring under the cattle plague. 

We are of opinion that the alleged sale by the defen- 
der to Robertson did not relieve the defender of his obli- 
gation as custodier, or having in his custody those animals; 
?hat the payment by Robertson to the defender of the 
sum for payment of which the defender retained &oee 
animals, and kept them in his custody, did not relieve 
him of his obligation as custodier, imposed by the order 
of the Privy Council, and did not dischaige him of the 
effect of the Inspector's order not to remove the animals; 
and we are of opinion, firom all the circumstances, and 
from the evidence of Mr. M'Call, that the defender knew 
that three of those bullocks, while in his custody, were 
affected by rinderpest or the cattle plague, and that with 
such knowledge he was not entitled, even without the 
inspector's prohibition, to remove them without the In- 
spector's license, and that he, notwithstanding such 
knowledge, removed them without having obtained the 
Inspector's license to remove. 

Upon the question whether the animal which had been 
dead and the two of the surviving animals were affected 
by the cattle plague, we are satisfied with the opinion 
of the Inspector, Mr. M'Call, whose official duty it is to 
protect the public from the ^read of that diseaaa by the 
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remoTsl of dueaaed ■niaials from Qlasgow, or within 
Glasgow to other localities. We do not doubt the 
ability and skill of Mr. Strangewajs, of Edinburgh, but 
he did not examine or even personally see either the 
carease of the ox which died in the field, or the two oxen 
which were found affected by it when examined by Mr. 
M^Call, as Inspector for Glasgow, in the large field be- 
fore their remoral, and we are satisfied, from Mr. M^Call's 
opinion, these animals were affected by the cattle 
plague while they pastured in the defender*s parks at 
OolihilL llie entry made by .Mr. M'Call in the record 
kept by the police of Glasgow on the 28th of August 
regarding the dead animals taken to the slaaghter- 
house on the 28th August, is in the following terms : — 

By whom inspected, - James M'Call. 

Decision of Inspectors, ( Epizotic Aphtha, and ap- 
and their Signature, ( pearances of the plague. 



Eesolt of proceedingSy 



r Condemned, sent to Towns- 
•< end's chemical works ; fees 
( paid but returned. 



This entry indicates that the dead animal had been 
under the disease popularly known as murrain, and was 
also affected by the cattle plague. Mr. M'Call and Mr. 
Strangeways both agree in opinion that murrain and 
cattle plague may co-exist in the same animal ; and we 
are of opinion, that the terms in which Mr. M'Call made 
that entry in the record, does not affect the evidence 
he gave upon oath in our presence, and remained wholly 
unshaken by the cross examination of the defender's 
counseL We therefore convict the defender in terms of 
of the conclusions of the complaint, and impose on him 
the penalty of twenty pounds and the costs of the pro- 
secution. 

The conTiction recorded was in the following terms: — 

*'Ai Criaigow th« second 6mj of NoTember, eighteen hnndred and 
•izty five. In presence of Alexmoder Collie, and Joseph 
Alexander Wright, Esqoiret, two of her Miyesty'i Jnstices of 
the Peace, for the eountj of Lanark — 

" Appeared the compUdner, the said Thomas Swan : the jnstioes 
b respect of the evidence adduced, convict the said Thomas Swan, 
of the o&nce charged, and therefore adjndge him to forfeit and paj 
the sum of twenty pounds of penalty, with the sam of twelve 
poonda, three shilfings of ezpences, and In default of immediate 
payment thereof, grant warranv for recovery of the said soma, by 
pf^tdinc of his goods, and efifects, and summary sale thereof, on 
the ezpiraUon of not less than forty eight hours after such poind- 
faig, withoat further notice or warrant, and appoint a return or 
ezeootion of suefa poinding and sale to be made within eight da^s 
from tUs date, under certification of impriaoDment, for the period 



of two months, in default of payment or rscovexy of the said 
with the ezpence of diligence." 

AeL Pbocuratob Fiscal. 

AH. Mb. B. C. Thoksoit, Advocate. 



cxBcurr coubt of justiciabt— atb 
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Appeal — Baibd v, 

Snnmuny Phwedure Act, 1864— Public Houses Act— Appeal^ 
Compkint, Belevancy of .—A amq>laint /or a breach 0/ tk§ 
PubUe HouteB Ad having hem brought under the Swnmarg 
Proeedm% Ad, 1864, btU the dtreeUom m Sdteehde A, So. jf, 
had hem omUUd, tohieh direeU thai the nature of ihe forfoiJtura 
or penaUg and the aUemative ehoM he ahortlg etaied. On 
appeal to the Circuii Court of Ayr: Beld thai the eonqiiamt 
woe m/oitnai; and tome remUtedbach to the Jmtieee, to have 
the eomplaini amended and oaee proceeded wWL 

This was an appeal against a conviction pronounced by 
the Justices of the Peace at Cumnock, in a complaint 
under the Summary Procedure Act, at the instance of 
Mr. Rose, Procuratoi^Fiscal, against the appellant, for 
an alleged contravention of his license certificate. The 
appellant pleaded that the petition or complaint was 
not in terms or form required by the Summaiy Pro- 
cedure Act, and was irregular and invalid, in respect it 
did not specify the nature of the forfeiture or penalty, 
and the alternative to which for the offence charged the 
appellant would be liable. The complaint, it appeared, 
merely set forth that the appellant was guilty of a con- 
trayention, and specified the circumstances, stating it 
was the first offence, but after this it omitted to say, as 
the Schedule of the Summary Procedure Act required, 
what was the penalty or forfeiture, dbc 

Mr. Maclean, in supporting the appeal, maintained 
that the above omission was fatal to the whole procedure. 
It was aigued in reply, that as the petition stated it was 
A first offence which was charged, the penalty appeared 
clearly from the statute ; but, after a full debate. Lord 
Neaves sustained the appeal, and remitted the case to 
the Justices to ** direct an amendment to be made upon 
the complaint, so as to bring it to a conformity with the 
form No. 2 of schedule A of the Sununary Procedure 
Act, 1864, and thereafter to proceed with the complaint 
according to justice." 

ForcqapelUmi^'EiOBVRT Maclbak, Esq^ advocate^ and 
C. B. Rowan, Writer, Ayr. 

For rMpomfcfi^-GBOBGB H. Thoxb, Esq., advocate^ 
and Djlyv} Dublop, writer, Ayr. 
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Act 1685. e. 5-CbiitioBaiT ObUgstbiL— 
The Act ie95b c. 5, Held not to apply 
to mttcantOc gaaitatee, 125 

AiBdayit. Fonn of. — ^An affidavit n^jected, 
bcctose not signed either by the claim- 
ant or br a magiatiate, 87 

Agent and Client — Agent's Acoonnts. — 
Circamstanccs in which held l^ the 
Auditor of the Faculty of Procuratois 
cf Glaflgow, and aoqnieaced in, that an 
agent was not justified in going speci- 
ally to London, and charge for doing so 
disallowed, 121 



Bepayment oL — In an action by an in- 
carcerating creditor for repayment of 
aliment paid during the incarceration 
of a debtor— Hdd that the aliment so 

paid was not recoverable, 128 

Civil-- Chiminal— Salmon Poaching^— 
Sommazy Procedure Act. — ^A party 
convicted of a breach of tiie Sidmon 
Fisheries Acta (1858 and 1862) was 
imprisoned. He applied for aliment 
under the Act of Grace. Held by the 
Sheriff-Subetitate, that the applicant 
was entitled to aliment; reversed, 
and held that, as the procedure was 

criminal, no aliment was due, 90 

Appeal— Sequeatradonw— In oonaeouence 
« some iiregularitieB at a meeong of 
creditoza, on appeal by the bcuikru^ a 
new meeting called hv the Sberiff in 
teims of section 169 of the Bankruptcy 

^ Act, :..* 

Azrestinent— 
Guamntee — Competition.— The credi- 
tor of a sub-contractor arrested in the 
hands of the principal contractor. 
Previous to the arrestments the work- 
men of the sub-contractor had refused 
to work unless the principal contractor 
guaranteed payment of their wages. 
Be did so, and paid them directly 
and by guarantee. In an action of 
forthooniing. Held that the money 
and guarantees paid and ffiven by the 
principal contractor had exhausted 
the whole contract price of sub-con- 
tractor, and were preferable te the 

arreatmenta, 8 

Consig n a t ion— Appeal to the Honae of 
Loids.— On the dependanoe of an 
•ction, a vnrsuer used anestments' 
The defender made consignation, and 
tite arrestments were loosed. The 
•ction was brought to a dose by de- 
cree of absolvitor in the Court of 
Session; but the pursuer intimated 
his intention of appealing to the 
House of Lords, but no formal certi- 

. ficate of notice of appeal had been 
served on the defender. He applied 
by petition to the Sberiff for warrant 
to uplift the sum consigned in tiie 
clerk's hands. 

Obieetkm— That the case was still 
P^ndmg, the pursuer having inti- 

. Vtf^ted Ua intentionto appeal to the 
Houa^of Lorda.' Bep^Sd, and watH 



Qot gmited to npUft the sun eon- 
signed, 156 

AssignmenL^ A vote was reootded found- 
ing on an assignation in security in 
favour of a tfabnl party, who, by letter, 
declared that he neld the assignation 
for the claimant, and was ready to as- 
sign it in his fSsvour. Held that this 
did not give an active title to the 
daimanti and thatthe vote was bad, ...7 

Bank Cheque, Transfer of— Indorsation- 
Act 15 and 17 Vic, cap. 59, sec 19.— A 
bank cheque indorsed by a name which 
puiported to be tiiat of the parhr in 
whose favoor the cheque had been 
drawn, but which was fbund to have 
been forced, and the contents having 
been paid on presentation on this indor- 
sation: in an action against the bank 
for re-payment, Held that the Bank was 
in safety to pay, and the defenders as- 
ioihded, 170 

Bankrupt- 
Claim— Conjunct and Confident— A 
claim on a bankrupt estate, foond^ 
on an entry in the oankrupt** books, 
in fjavour of a coigunct ana confident 
person, after a proof of the circum- 
stances under which the entry was 

made, dinllowed, 128 

Bankruptcy— 
Subsequent Acquisitions by Bankrupt- 
Competition.— An undisohargedbank. 
rupt acquired funds and lodged them 
in bank. One of his creditors used 
arrestments in the hands of the bank, 
but the trustee raised a multiplepoind- 
ing, calling the bank, the airesters, 
and the common debtors: Held that 
the fund in medio, being acquisitions 
of the bankrupt before his cQacharffe, 
were vested in his trustee, and de- 
cerned in his favour, 770 

Conjunct and Confident— Sale— Deli- 
verv — Reputed Ownership. — The 
brouier of an insolvent made a formal 
purchase of hie hoosehold fiimiture, 
performed certain acta of apparent 
ownerahip; but thereafter the insol- 
vent, now beccmie bankrupt, actnalhr 
remained in possession of the furni- 
ture. His trustee daimed possession 
of the ftindture as part of the bank- 
rupt estate, but his brother took poa- 
session of the key, and reftiaed aeli- 
.. very. In an acnon for delivery at 
the tnutee*s instance. Held that there 
was no sale nor any legal deliveir; 
that even had there been a sale, tne 
open and actual possession of the fat" 
niture bv the bankrupt would have 
excluded the purchaser's right, under 
the doctrine of reputed ownership, 
and that the trustee was therefore 
entitled to possession of the furni- 
ture, 141 

Besohitlon of Credi t oM Com] 
Bttokiiipt Act» See. 176y-Ata 



of creditom on a bankrupt eglate«th# 
majority carried a resohition, antiior- 
Islng the trustee and < 
to comproBuse a claim. The : 
ity appealed, and offered to nUitff 
the trustee and estate, and pay tha 
sum offered for a compromise, on ob- 
taining the creditor's right to raise 
and prosecute the daim, and to pay 
any sum which they might recover 
over and above what they may have 
paid: Held tiiat the minority were 
not ezduded from this right by the 
176th section of the Bankrupt Act,143 

Mercantile Law Amendment Act, Sea 
1— Bankniptev Act, sec. 10— Sale -to 
arrive."— An msolvent agreed to sell 
a quantity of rape ofl *' to arrive,** 
for which the purchaser granted his 
acceptance and retired it. The oil waa 
ordered ttom a foreign house by the 
seller, and the casks were marked in 
name of the purchaser. The caska 
arrived, but were placed in the cel- 
lars of the seller, who, soon after thoix 
arrival, became bankrupt, and waa se* 
questrated. In an action for delivery 
by the purohaaer: Held that the Isl 
section of the MercantQe Act did not 
apply, and action dismissed, 109 

Trusteeship, Competition for— 19 and 
20 Vic, cap. 79, and sec. 70 and 107.— 
There were two competttors for the 
office of trustee, who at the meeting 
of creditors had stated mutual ohiec- 
tions. One of the competitors had 
omitted to lodge his note of objection 
within the time prescribed by the 
statute, iHiereupon the Sheriff found 
the other competitor to have been 
duly elected trustee, and decerned 
accordingly, 167 

Act, 1856— Trurtee— Title to Sue.— A 
bankrupt made acouisitions previoui 
to his discharge. The trustee had been 
elected, confirmed, and found caution^ 
but had not extracted his act and 
warrant. A creditor of the bankrupt 
used arrestments in the hands of the 
holder of the newly*«oquired ftands. 
The bankrupt and the arresters ob- 
jected to the arrester's title. Ol^eo- 
tion sustained, 171 

Trusteeship, Qualification for— Bank- 
niptoy of Candidate. Of two com* 
petiton for the offloe of trustee, one 
was an undischarged bankrupt, and 
his competency to the office was ob- 
jected to on that ground; but before 
considering the ejection the solvent 
competitor had witdrawn, there being 
thus no oppositioiL The Sheriff con- 
firmed die bankrupt competitor, but 
not without hesitation 172 

Appeal— Mandatory— Mandate.— Ob- 
jections stated, but repelled, that the 
trustee on a bankrupt estate was not 
entitlee to hold mandates, and to vota 
. thereon in the business of the estate^ 
O^ieotioos itated, bul lapAd, that 
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the mAnager of a bank was not en- 
titled to grant a mandate, although 

he ndg^t emit an affldayit, 173 

Examination of Bankrapt — A^joorn- 
ment. — A diet was fixed for the 
examination of a bankrupt, but at 
the diet the tnutee itated that he had 
iuflt received notice that an appeal 
had been lodged against the diet as 
fixed, but that he was prepared to go 
on. In the circnnutances, diet roper- 
■eded ; the tnutee to get a new diet 
fixed. Question. — Whether the word 
*' deliverence" is equiralent to a mere 

adjournment of a diet? 173 

Baftard — Aliment — Custody of Bastard 
— Extraordinary Aliment. — Circum- 
stances in which aliment of a male 
child refused after seven rears, the fa- 
ther having offered to take the child 

into his familv, 166 

Bequest — Proor— Legatum liberationis.— 
In an action for payment, a letter and 
postscript were produced by the de- 
raader, which* if genuine, might have 
been an answer to the action. The 
letter was admitted to be genuine, but 
the postMnript was averred to be not in 
the handwriting of the writer of the 
letter. Cirenmstanoes in which the 
pursuer was allowed to prove that the 
postscript was not in the handwriting 

of the writer of the letter, 9 

Bill— 
An aeeeptaaoe by the partner of a dis- 
solved firm held a good voucher for 
the amount against the acceptor, ....2 
Pecreet— Novation. — Bills were grant- 
ed and renewed, but were not retired 
by the acceptor ; decreets were also 
ootained for the same sum, but never 
paid. In an action for delivery of 
the old bills and decreet, in respect 
of the most recent biU granted. Held 
that there was no novation, and the 
holder and creditor in the biUs was 
not bound to deliver them or the 
decreets up until the debt had been 

paid, 161 

Loan—Proof.— The aceeptor of a bill 
was insolvent. The drawer received 
ftom A a sum with which he paid the 
bill, and a farther sum with which he 
retired the bill and handed it to A. 
A thereafter raised an action for pay- 
ment of the sum he had given, wnich 
he averred was a loan: Held that 
the proof could only be by writ or 
eath; and on a leferenoe, held the 

oath negative 104 

Indorsations, Scored.— -A bankrupt 

Sunted bills ; these wwfr blank in- 
rsed by two holders, one of whom 
claimed to rank on the bills, but be- 
fore claiming both indorsations were 
scored : Held that the mere possession 
of the bills thus scored ins&ucted no 
right to them, and that the original 

payee was reinvested, 87 

3ona Fides — Fraud — Deposit— Vitium 
Beale— Trust. — Groods were consigned 
with an auctioneer for sale« He sold or 
pledged them, and retained the advance. 
In an action of interdict, and for reeti- 
. tution against the party who had made 
. the advance: Held that the consign- 
ment was trust, .and that Uie illegal 
. disposal of the goods, and the appro- 
priation of the advance, did not attach 
a vitnm reale to the transaction, so as 

- to onthorise restitution...... 89 

Burgh— Jurisdiction.— A burgh lay partly 
in two oonntses. An action was raised 
against a party residing and f<« work 
' done in that part of die burgh which 
was not in the Sheriildom where the 
action was raised: Held that the action 

was competent, 102 

Oanier^ 

. KercantQe Law Amendment Act, Bee. 
17.— PuUio carriers took deliveiy of 
goods to be delivered to a consignee's 
Ob airivil at tbe pert, the 
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goods were stored in a shed used for 
ttieir trtfio and under their control, 
to await the order, and in the mean- 
time w«ra destroyed by fire. In an 
action for payment of the goods de- 
stroyed : Held that, being still in the 
custody of the carriers at the time of 
the accident, they were liable for the 

loss, 114 

BaUway C«npaay — Damage.— When 
goods pasa aloniir Mveral lues of rsjl- 
way, the delivenng company held not 
responsible to the consignee for any 
damage done to the goods in the 
course of transit, but all recourse lies 
against the receiving or contracting 

company, 98 

Cattle Plague Act 11 and 12 Vic, c. 107. 
and 28 and 29 Vic, c. 119— Summary 
Procedure Act, 1864— Orders in CouncU 
of 18th Aug.4866--Penalty— Expenses, 
—Circumstances in which a party con- 
victed of a breach of the C&ttie Pli^e 
Act and the Orders in Council, and 
found UaUe in a penalty of £20 and 

expenses, 183 

Cautionary Obligation— Supersedere. — 
After accepting a cautionary obligation, 
the obligee attended a meeting of the 
creditors of the party guaranteed, and 
agreed to give, unconditionBlIy, time to 
pay. In an action under the obligation, 

action dismissed, 112 

Cessio— Sheriff-Court Act, 16 and 17 Vic, 
cap. 80...AppeaL...Held that, in process 
of cessio, it is not competent to note ap- 
peals against an interlocntoiy judgment 
repelling ob^feetions, and that the forms 
of procedure, under the Sheriff-Court 
Act, are not applicable to processes of 

cessio, 40 

Charter Party- 
Bills of Lading — Asdgnee — Demur- 
rage- Ceiling and Lining. — Held 
that the wonls in the bills of lading, 
to pay "fiimght and all other emo- 
tions, as per original charter party,'* 
meant to pay such charses as were 
cijusdem generis of the freight, and 
was not an undertaking to pay de- 
murrage, or for ceiling and lining the 
vessel, incurred at the port of lading 

before the bill was signed, 117 

Commission Broker. — A shipowner 
wished to diarter his vessel, and a 



broker. A* named a party, C, who was 
ready to enter into a charter partv. 
Another bvoknr, B, was afterwards 
apdnnto,wlioaaid he could get the 
same party, C, to enter into a charter 
party, but, having tried, failed; and 
the shipowner thereafter entered into 
a charter party with the broker A. 
In actions between the shipowner and 
the broker B, the latter claimed com- 
mission on the freight, though he had 
failed in obtaininBr the charter party, 
on the groond tbat a charter party 
had been .entered into, but Held that, 
in the circumstances, the broker B 

had no daim for commission, 138 

Bill of Ladinff— Constraotion.— Held 
that the words " and all other condi- 
tions as per charter party," in a bill 
of lading, imply that the indorsee shall 
implement tnoee conditions which are 
^usdem generis with those expressly 
and previonaly mentioned in tne bill, 
and do not include all stipulations and 
conditions contained in the original 

charter party 163 

CUaik of Supply— Vahiation Act. 17 and 
18 Vict., cap. 91., sec. 12— Valuation 
Bolls.— Held Ihat the Commissioners of 
Supply, and not the Parochial Boards, 
are lJlia»le to the Clerk of Supply for his 
fees for anppbing eopies cf the Valu- 
ation Boll to tiie parishes, 5 

Compensation— Wine was stored in a 
bonded wanHome, one of the oasks 
bant, sod the wine was partly lost, and 
remainder spoiled. Nxytaoe of tin loss 
was not iSDt to 1ii# owaen. In a daim 



for store rent : Held that the owner of 
the wine is entitied to set off his km of 

the wine against the store rent, 110 

Construction- Legacy.— Held thatthefi^ 
lowing itords only indicated an intea- 
tion to bequeath, and wasnot acomplets 
legacy: — ''Concerning the money you 
owe me give yourself no trouble, ss I 
may never need it. If so, you shsU 
have it as a oon^kUment from me,** ...10 
Contract — 
Sttbmissioo- Title to Sucw— A contract 
was entered into with a builder to 
build a tenement of houses. In the 
contract was a clause providing "tfast 
all disputes and differences o^ oniiuoo 
will be referred to J.S., the arcbiteet 
of the building, whose award will b» 
final and binding on all parties." Tho 
architect made the measuremeBtB, sod 
cave a certificate that the balance wis 
duei. In an action for reooveiy of 
this balance, objection that the archi- 
tect was barred froni deciding 9S 
arbiter under the submission dsnss, 
sustained hy th& Sheriff-SuUititut^ 
leversed on appeal by tho Sheriff- 
Depute, and held that thou^ tiie 
submission dause was binding on 
both parties, the defender was atHI 

entitied to raise his action ....29 

Constniction. — Under a contract to can* 
vass for a book, tho oommisBions were 
to be paid when the orders "were 
proved to be good," and the canvasBer 
** guaranteed the subscriptionB :" Held 
that this did net imply that the enb- 
seribers were to be guaranteed ss sol- 
vent; but only that there snbscriptioiDS 

were genuine, 60 

Compensation — Damages — Liquid and 
lUiquid. — In an action for the ad- 
mitted balance of the price of a steam 
engine, oompensation was pleaded for 
damages alleged to have been »»• 
tained by the non-completion of the 
en^ne. The contract was not in 
writing, and the damages, if due, wers 
due at common law, not ex contracts, 
and required to be proved : Held that 
such' siUeged and illiquid damaget 
oould not be pleaded ope exceptiQiui» 

and defence repelled, (3 

Damagea to Sheep— Dogs.— Held that, 
notwithstanding the Act 26 and 37 
Vic, cap. 100, it was still neoessaiy 
to aver and prove culpa against tha 
owner of the dog doing the daanga, 1 



Solatium.— The near relative of a hus- 
band and wife gave instructions to 
the registrar of their parish to pro- 
claim the banns of marriage between 
them, as if they were unmarried per- 
scms. In an action of damages : neld 
by the Sheriff-Substitute, that as on 
damages were averred to have been 
suffered, the action was irroleTant: 
altered by the Sheriff, and modified 
adatium awarded, 13 

Privilege.— One bro^er-in-law wrote a 
letter to another, animadvertiiig on 
the character of a relative. In an ac- 
tion of damages : Hdd that the letter 
was privileged, and not actionable,..13 

Appreciation of Claim. — A party entered 
into a contract which he was unable 
to fulfiL By letter he agreed to a 
certain sum as estimated damage sob- 
tained by the purchaser. This letter 
was gmated on the eve of bank- 
luptcy. After bankruptcy, the pa^ 
chaser lodged a elum, founding 
on the bankrupt's letter, and the 
trustee, without evidence, admitted 
the daim. A creditor ap|>ea]ed: 
Hdd, by the Sheriff-Substitute, that 
the letter wa9 not per se evidence of 
the damsjKe, sad ordered a proof in 
support of the olaim, .'.-43 

Belevanoy— Amendment of th» Libel-- 
Boad, PuUio or Private.— A Vosd, 
which was not public nor paros^iala 
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Imt fonned by a proprietor for the lue 
of his tenanted end irtdoh led only to 
* priTate dweUing-houBe on the pxo- 
prietor's lands, ran parallti for some 
- distance with a river, from which it 
was not fenced. The road wae inad- 
vertently need by a traveller, who 
mistook his way, stumbled into the 
rirer, and was iz^nred. In an action 
of damages against the pTO|>rietor: 
Held, that the road being neither a 
public road nor a parish road, but a 
private one, the defender was not 
bound to fence it for the protection 
of the porsner or the public, nor was 
he liable in damages for accident8,...72 

Summons, Amendment of.«—> Circum- 
stances in which amendments of a 
libel were allowed by the Sheriff, the 
action having been dismissed by the 
Sheriif-Snbetitute ss irrelevant, — 150 

The slag from an ironwork was thrown 
dose to a dyke, which was a fence to 
the garden of another feuar, until the 
slag rose as high as the dyke. The 
garden was destroyed, and the fence 
nmdereduseless. Inanactionofdamar- 
ges: Held that no damages were due 
lor loss of the garden, but a sum al- 
lowed for the loes of the dyke and the 
want of fencing, 135 

Slander— Veritas Convicii— Privilege, 
—A preacher brought an action of 
damages for slander against a hotel 
keeper. In defence it was pleaded, 
(1) that ho made the statement in 
answer to inquiries, and on the faith 
of information given by his servants, 
and was therefore privileged; (2) the 
statements "were true. Held, after 
proof, that the statements were true 
and privileged, 85 

Iqjury — Common Carrier — Master and 
Servant. — A lorry and horse was 
hired from m commen carrier to con- 
vey some machineiy. The loading 
was performed partly by the hirer b 
men, and partly by the carter sent by 
the carriers, but the latter directed 
the position of the machinery on the 
lony. A portion of the goods fell 
upon a passenger and odosed injury. 
In an action of damages by the party 
ii^ured, against the carrier, Held that 
he, and not the hirers, were respon- 
sible for the iiyury, 95 

Seductioa — Bevelancy. — Form and re- 
levancv of a libelled summons for 
Beduetion, 61 

Acquiescence. — A chemical company 
had, for a series of years, settled for 
damage done to the- crop of a neigh- 
bouring farmer. The title of tile nrm 
remained the same, but the partners 
had changed. The new partners 1 
not paid or agreed topay any damaj 
Held, in an action of damages, that , 
as the defender had not been a part- * 
ner at the time when the damages 
had been paid, he could not be hdd as 
having acquiesced in the claims, and 
was not liable in that now sued for, 41 
Dead freight --Charter Party — Bill of 

Lading.... A ship was chartered to load 
a full and complete cargo; the char- 
terers only loaded her with part of 
a cargo; the master protested, and 
bad his ship soiveyed. The bill of 
lading was indorsed for value, and 
the indorsees claimed delivery of the 
contents of the bill. The shipowner 
refused delivery, unless his claim for 
dead freight was paid by the indorsees 
of the bill of lading. This being re- 
ftised, in an action for payment of the 
dead fteight: Held that the ship- 
owner had no lien over the cargo 
shipped for dead freight, as against 
an onerous indorsee of the bill of lad- 
ing, in which no notice was given of 
^ any Ken, 163 

Beponinf^Implement.— A decree in 



absence was obtaiaed, the defender 
«duurged, and his effects poinded. On 
consignation of the expenses, and on 
an ex-parte application, the defender 
obtained himself reponed ; but it being 
oppoeed, and after discussion: Held 
by the Sheriff-Substitnte, that poind- 
ing having followed, and irrespectiye 
of the amount secnxed, reponing was 
incompetent, and same recalled, ...11 
Beponin|^-Implement.^l and 2 Vict., 
cap. 119.... Appeal...: An interlocutor 
reponing is not appealable, and can 
omy be recalled by the Supreme 

Court,.... „ 67 

Delivery — Mora. — ^Held that goods ship- 
ped on the 26th, and delivery demanded 
on the 28th, was such as to exclude 

the plea of mora, 114 

Deposit— Sponsio Ludicra — Lottery. — 

Circumstances in which held that an 

article olTered for salo by way of raf&e 

was a deposit, and had not become 

the property of tiie holder, ...77 

Diligence — Poinding of the Ground — 
Competition. — Two bondholders raised 
and executed actions of poinding of the 
gfround. The bondholder last in date 
was first in the execution of diligence ; 
but the first bondholder had executed 
his diligence without any undue delay. 
Held that the diligence of the fint 
bondholder, though last in date, was 

preferable, 145 

Evidence — Affidavit — .A bill drawn by 
the mother>in-law of <r bankrupt, and 
endorsed by her without recourse to 
her son, is not legal evidence of a debt. 

Ckim rejected, 87 

Execution — Witness — Act of Sederunt, 
10th July, 1839, Section 15—16 and 17 
Vict., Cap. 80, Sec. 9—1 and 2 Vict., 
Cap. 119, Sec. 2S.—The execution of 
seivice of an ordinary summons was 
not signed by the witness. The execu- 
tion was objected to as infomud. The 
pursuer, by motion, offered to supply 
the omission, and did, ex proprio motu, 
get the witness to sign. The Sheriff- 
Substitute dismissed the action. On 
appeal, the Sheriff- Depute sustained 
the execution and repelled the preli- 
minary defences, 93 

Executor — Curator Bonis— Judicial Fac- 
tor — Title to Sue. — ^An execut<»: nomi- 
nate was in extreme old age, and 
imbecile, if not insane, and a curator 
bonis was appointed by the Court. The 
curator apphed for and obtained con- 
firmation of his ward, as executor, and 
an application to have a judicial factor 
appomted was refused. Held that an 
application by the curator alone, and 
not in that of his ward, was a good 

Instance 121 

illation — 

Cfrcmnstanoes in which the paternity 

was held as estebhshed, 187 

Circumstances in which found that the 
pursuer had failed to establish her 

case, 139 

Foreign Bill— What is Doe Endorsation? 
— One of a set of foreign bills was drawn 
in Chili, where blank endorsation is 
illegal, was endorsed blank in this 
country for liquidation of a debt due 
here, and afterwards noted and pro- 
tested for non-aoce^rtance and non- 
payment. In an action on the bill it 
was objected, that the bill was not duly 
endorsed according to the law of the 
country where it was drawn, and had 
not been validly tnmsfezred to the pur- 
suers: Held, that when a bill has left 
the country where it has been drawn, it 
is the lex loci of the country where it 
has been made the foundation of an 
action, which must regulate ite negotia- 
tion ; and as blank eoMtenation is good 
in this country, the : bill, was validly 

• tnaufarted, «..».;...149 

Ghuoaatae — . -. j 

Construction.— Terms of a mercantilo 



guarantee improbative and nnstamp- 
ed, which Held to be binding, ...125 

Cautionary Obligation — Stomp. — A 
cautionary obligation in the following 
terms, Held by the substitute, but not 
by the Sheriff, to require a stamp : — 
••As you have become security for 
£150 for J. W., for the purpose of 
assisting him in his business, I here- 
by guarantee you against an^ loss by 
your so doing;*' and that as it is pars 
curi<e to notice deficiencies in stamps, 
an agreement by XMirtiesto pass tiiese 

over IS incompetent, 125 

Inspection of Mines Act, 1860. 

Summary Procedure Act — Common 
Informer — Title to Sue — Appeal — 
The Secretary to the Hzners of Scot- 
land suing as a common informer, 
. presented a complaint under the Sum- 
mary Procedure Act, concluding for 
a penal^ of £20, for a breach of the 
Mines Inspection Act, 1860: Held 
by the Sheriff on appeal ; (1 ) that the 
complainer had no tHle to sue ; (2) 
that he had set forth no interest to 
insist ; and (3) opinion expressed ^at 
under the Summary Procedure Act 
there was no appeal from the judg- 
ment of a Sheriff-Substituto to the 
Sheriff, 146 

Summary Procedure Act— Common In- 
former — Title to Sue — ^Penalties.— 
The secretary of the miners of Scot- 
land presented a complaint under the 
Summary Procedure Act, concluding 
for a penalty of £20 for a breadi of 
the Miner's Inspection Act, 1860: 
Held by the Sheriff-Substitute, (1) 
that the complainer had no title to 
sue, and (2) that he had set forth no 

interest to msist, .180 

Institate and Substitute of Entail — Be- 

eording deed. — An entailer died before 
recording his deed. The agents for 
one of the substitutes having been 
put in possession of the deed of en- 
tail, on the employment of their client, 
proceeded to record it in the repiister 
of tailzies, in terms of a clause in the 
deed. This having been done, the 
substitote's agents raised an action - 
for ^yinent c^ their account against 
the mstitute : Held that the institute 
was liable, and decree pronounced, 

with expenses, ....; 129 

Interdict — 

Bankrupt — Heritoble Creditor. — An 
heritable proprietor, with consent of 
an assignee, whose titie had not been 
completed, presented a petition for 
interdict against his bankrujot debtor 
and his trustee, against his taking 
possession of the moveable goods upon 
the premises: Held that the trustee's 
title being completed, and no action 
of poinding of the ground having 
been previously ccmpfeted, the trus- 
tee's titie was held to be preferable, 
and interdict refused, 116 

Common Carrier — Railway — ^17 and 18 
Vict., cap. 31, sec. 2 — Lis alibi pen- 
dens. — Under the Railway and Ca^al 
Traffic Act, a complaint was made-to 
the Court of Session tiiat its provi- 
sions had been violated, and for re- 
dress. While that complaint was 
in dependence, a petition was pre- 
sented intiie Sheriff Court for inter- 
dict, which differed on two points 
from the application to the Supsema 
Court : Held that, in so far as the two 
applicatiozu were identical, the ap- 
plication to this court was incompetent 
but quoad ultra the application waa 
sustiJned, 32 

Btopmige in Transitu— Bill of Lading. 
— Goods were consigned to a firm 
which, on their arrival, was bankrupt. 
The bill of lading was endorsed to 
another firm, without value, or for a 

. prior debt, and this flimalso soon after 
Decame bankrupt This last Ann alse 
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endonod the bill of lading without 
TtJue, or for a prior debt. The goods 
were warehoused ultimately in name 
of the last endorsee, who then sold 
them for ralue, and the frarcbasers 
took possession. In an action for in- 
terdict against the two last endorsees 
disposing of the goods as in transitu : 
Held that the goods were no longer 
in transitu; that the last was a bona 
fide transaction, and the transfer of 
the bill of lading, and the transfer in 
the store books to the name of the 
last purchaser, was completion of the 
transaction, and the transitus had 
ceased. AJEter the goods represented 
by a bill of lading have been delivered, 
it is incompetent to crave interdict 
against transfening or disposing of 
it. 58 

Trade Mark— 25 and 26 Vict., cap. 88. 
— ^An omnibus proprietor placed red 
lamjpe in a conspicuous part of his 
carnages, and the omnibus proprietor 
runninji^ in opposition put up red 
lamps in a sinular position of his car- 
riages. The former proprietor applied 
for interdict on the ground that the 
red lamp and its position was his dis- 
tinctive trade mark, and had been 
fraudulently imitated by the respond- 
ent. Held that neither the colour 
nor situation of a lamp on a carriage 
are trade marks, and interdict refused, 
with expenses, 24 

Jurisdictiou — Citation — Domicile. — In 
November, 1862, a defender left this 
country to go to Australia, taidng 
with him his Mrife, he having no chil- 
dren. When he left, he was a tenant 
of a house in Glasgow, and he con- 
tinued in his absence to be tenant, 
and the house was let on his behalf 
furnished, the furniture being his. 
His name appeared in the GlasgtFW 
Directory for 1865, as residing at the 
house of which he was tenant. In 
August, 1864, he being still out of 
the country, an action w^s raised 
against him, and the summons was 
1^ at the house tenanted by him. In 
defence it was pleaded that the 
Sheriff had no jurisdiction. Held by 
the Bheriff-Substitute that the defen- 
der was amenable to the Court — al- 
tered by the Bhexiff, and action dis- 
missed, 56 

Landlord and Tenant — 

Delivery of Subjects Let— Bent, reten- 
tion of. — ^A tenant took certain sub- 
jects as lately possessed by the out- 
going tenants. After several yean* 
possession and payment of the rent, 
on the plea that aU the subjects had 
not been delivered to him, he failed 
to pay the last three half-years* rent, 
and consigned the same in the Sheriff- 
Clerk's hands. On a petition for an 
order on the Clerk to pay the rents 
Consigned to the landlord, the tenant 

S leaded that he had never had full 
eliveiy and possession of the sub- 
jects let. Defence repelled, and 
order granted with costs, 20 

Title to Sue. — Circumstances in which 
held, notwithstanding the terms of 
a missive of set, that a par^ suing 
in the character of a principal tenant, 
had no title to sue as such, 26 

Bub-tenant — Grass Mail— Himothec — 
Arrestment. — ^Held (1) cattle sent to 
graze, are not subject to the landlord's 
hypothec, nor are the owners liable 
for the rent of the park or farm grazed ; 
(2) the landlord has a claim of debt 
against the owner of the cattle for 
the grass mail, so far as not paid 
to the tenant; and (3^ arrestments 
cannot (»me in competition with the 
landlord's claim for tiie nudls, which 
is a debt due to him 50 

Beferenoe— Hypothec.— A farm tenant 
renoimced his lease, and his way- 
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going crop was remitted to arbiters 
to value. Pending the valuation, the 
landlord applied for sequestration, 
and under mat process sold portions 
of the crop : Held (1) that Uie crop 
must now be fixed by theflars' prices 
of the county; and (2) that in the 
ciicumstances, sequestration was in- 
competent, 79 

Kuisance — Damages — Liquid — Illi- 
quid.— The tenant of a dwelling- 
house left after three months' pos- 
session, alleging that the house was 
not tenantable, in conseauence of a 
nuisance brought to it by the landlord. 
In an action for rent : Held that the 
tenant was justified in leaving, and 
no rent was due for the period of the 
set after leaving, but that it was due 
for the three months of the occu- 
pancy, 83 

Extra Bent- Bight to Sequestrate — 
Hypothec— With consent of his land- 
lord, a farm tenant sub-let his farm 
for an increased rent, one half of 
which was, hy the sub-lease, pavable 
to him, the other half to the land- 
lord. The principal tenant applied 
for and obtained warrant of seques- 
tration for his moiety of the additional 
rent, and the warrant was executed. 
The sequestration was recalled on 
consignation, and thereafter held that 
the addition to the rent was not in 
the legal sense rent, and did not con- 
fer on the principal tenant a right of 
hypothec, utkder which sequestration 

was competent, 94 

Possession — Damages.^A tenant took 
a shop in Glasgow, possession to be 
given at Whitsunday, or the usual 
flitting term, which in that City is 
28th May, repairs were stipulated for 
by the tenant, which he knew would 
take some time to execute. He got 
possession on 31st May. In an ac- 
tion of damages for delay in giving 
possession : Held that there was no un- 
due deli^, and action disinissed,...170 
Principal Tenant and Sub-Tenant— Se- 
questration — Interdict. — A principal 
tenant became bankrupt, and was 
sequestrated. His trustee paid the 
rents, and then sub-let the premises. 
The sub-tenant fell into arrears with 
his rent, and the trustee applied for 
and obtained sequestration for the 
sub-rent The landlord applied for 
interdict against the sale of me fami- 
ture, under the sequestration; inter- 
dict dismissed with expenses, . 174 
Libel — Slander — Damages — Veritas 
Convicii — Privilege. — At a meeting 
(but not a meeting under the statute), 
of a part of the creditors d a bankrupt 
estate, certain statements were made by 
the chairman, and the minutes of the 
meeting subscribed by him also con- 
tained statements which were alleg^ 
to be slanderous and libeUous; and these 
minutes having been printed and sent 
to the other portion of the creditors: 
Held (1) that the statements, if proved, 
were slanderous; (2) that the minutes 
of the meeting signed by the chairman, 
if proved, were libellous; (3) that nei- 
ther the statements nor xninutes were 
privileged; (4) the chairman was not 
. responsible for statements made l^ 
others : and (5) that the statements and 
minutes, if proved, being slanderous and 
libellous, inferred damages, whether loss 
and damage were proved to have been 

sustained or not, 157 

Mandate. — A mandate was granted, but 
before having been acted on, the graitter 
appeared at a meeting, and declared on 
tne minutes that he recalled all man- 
dates formerly g^ranted, and therea^r 
left the meeting. The person in whose 
fsvour the mandate had been gnnted 
voted on the mandate; Held the mitf*- 
date recalled and vote bad, 7 



Mandatory-rExpenses, Separate Actian 
for. — A foreigner sued by ft maadatoiy, 
and was ansuooessful in his acfcioo, 
and the defender's agent obtained a d^ 
cree in his own name as agent dii- 
burser, but against the prindpsl pgr* 
0uer ogoly. The agent theresftor railed 
a separate action against the mandatoiy 
for nis expenses: Held that action wu 
incompetent, and dismissed witk ex- 
penses, 167 
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Master and Servant- 
Desertion — Contract. — A faim serrsnt 
was, as part of his wagos, to have re- 
ceived a suitable dweUing-hottse. He 
ft a house, bQt««n the aUegatiaa 
kt it jras not habitable, he left Ui 
service. On a summary petition 
against him for desertion: Held that, 
as the house was not habitaUet the 
aervant was justified in leaviiw hii 
•ervice. Petition dismissed, with ei- 

pensea, 47 

Seasonable Order— Dismissal of 6e^ 
vant— A farm servant engaged to 
work upon the express stipulatioii 
that his hours of work were to bo * 
"ten hours generalljr," and where, 
according to me practice of the Cum, 
these hours were usually from six to 
eleven, and one to six; having, on tlie 
occasion of a portable steam thiashing: 
mill havingcome tothefium,and with- 
out any orders to the contrary, drop^ 
his forenoon work at eleven, faavug^ 
thereafter fed his cattle, havine then 
proceeded to the bothy to take hli 
dinner, and when oommenciag to 
prepare it, having been ordered, first 
by the grieve, ana then by the master, 
to go back to the mill to work till 
twelve; having refused, and baring 
been dismissed; having tendered 
himself back to service at one o'clock, 
when he would not be received with- 
out an apology; having then em- 
ployed a law agent, who, the foDov* 
mg day, wrote to the master, that hs 
thought the servant was in the right, 
but, if otherwise, that he was wilfing 
to be reasonable. Having received 
an answer also on the same day from 
the master's law agents to the effeet 
that the servant was wrong, and that 
they would, on the master's behalf 
accept service of a summcoa, in aa 
action by the servant for iragei: 
Held by the Sheriif-Substitnte, that 
the dismissal so made and adhered to 
was not justifiable. This judgment 
reversed by the Sheriff, and master 

assoilsied, ^* 

Damage— Injuries— Libel— Belerancy. 
—A miner, in extricating a feHow- 
workman from rubbish which, falling 
on him from a road roof, ignited dioke 
damp, and was iiyured. In an adiona 
damages against the coal mastoitj 
Held by the Sheriff-Substitute, and 
acquiesced in, (1) that the cause was 
too remote ; (2) that the miner's <m 

act had caused the injury ^ 

Compensation— Damages.— In an ac- 
tion for wages, a claim of damaffs 
alleged to have been suffered by the 
master through the servant's laisoon- 
duct, allowed to be pleaded I7 way « 

compensation, •• -•••** 

Sustentation of Farm Servanto— Qn«»- 
tides of Milk and Meal to be giren 
to Farm Servants — Weightowd 
Measures.— The vessels uaedby wrj 
mere for measuring the quantit»«i« 
milk and meal given to their serram 
are not liaUe to be seised by the 
inspector of weights and messnwj 
although they should be defectively 
Circumstanoes in which owner cf • 
steamboat found liable in daiiJJJ»| 
In consequence of injuries inflictefl w 
a workman, nut one of the crew, nr 
the eoQgineer on board,.... 
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Jteicbant-SliipFizig Act, 17 and 18 Yict, 
^p. 104, Sectioii 829 — Penalties. — A 
ibipper pot on board a steam vessel cer- 
tun packages containing *' Yesuvians" 
and ** fusees," articles oi an exploBive 
and dangevoos nature, without hairing 
maiked the nature of the contents 
thsntm, or intimating the same to the 
ihiroing agents. In a prosecution under 
the 329Ui section of the Merchant Ship- 
ping Act, 18&4, and after proof, the 
ihipper found liable in £5 of penalty, 165 
Mines Inspection Act — 
ContrsTention — Penalties. — Held that 
a contractor to driTe certain mines in 
acoal pit is not an owner in the sense 
of the Mines Inspection Act, to the 
effect of subjecting him in penalties 
for a breach of the 2lst special rule, . .4 
Penalties -~ Title to Bue — Summary 
Procedure Act — Civil — i^riminal. 
—A miner employed in a coal 
mine sued in his own name for the 
penalty incurred under the Mines 
Insperaon Act for inadequate venti- 
lation. Objections: (1^ that the com- 
phiner had no title or interest to sue ; 
and (2) the complaint ought in any 
erent to have been with the concur- 
rence of the Procurator-Fiscal, ....168 
Penalties— Piocurator-FiBcal— Title to 
Sue— Relevancy — Proof, Conjunct 
and in Be^cation— Res veniens ad 
notitiam.— an a prosecution by the 
Procurator-Fiscal of the Sheriff Oourt 
against a mine owner, under the Mines 
Inspection Act, it was objected that 
the Fiscal had no title to sue— title 
lastaiDed. In the course of the proof 
the prosecutor craved to be allowed 
a farther proof in replication to the 
eoi\juict proof— disallowed by the 
Sheriff-Substitute— but in the arcum- 
ttances allowed an appeal by the 
Sheriff. The owner and occupant of 
a coal mine subjected to a penalty of 
£10 and 10s. a day for a contraven- 
tion of the Mines Inspection Act,...175 

Kvinaoe — I>amag^. — The ground on 
vMch a chemical work was erected was 
held under lease for a number of years. 
The ground was thereafter taken and 
hM in feu for pavment of an ade<raate 
fea duty: Hdd, m an action of dam- 
ttes by a neighbouring fanner for loss 
of die crop, mat, as there were no re- 
Btrictions in the feu contract of the 
lands, and Hie nature of the works was 
known at the date of the deed, there 
vas no claim for damage against the 

owner the works 41 

Ottik Bectiiied.— Arrestments had been 
tted on a diligence, but in the claim 
sad affidavit no value had been put on 
tilem: Hdd tiiat the arrestments were 
•eeoiities, that an amended affidavit 
VBS competent, and the same allowed, 87 
Parant andChiki— Aliment.— The grand- 
frthsr of a child sued the father, his 
ovn son, for its aliment. The defence 
that the aliment was in the oircumstaiices 

anhnodonandi, repelled, 147 

Paopeiw. 
BeUd— Held that a woman thirty-siz 
yeara of age, but deprived of an arm, 
is not an able-bodied person in the 
sense of the Poor Law Acts, and 
therefore entiCIed to claim parochial 

teKef; 21 

AsalgnatioB^ — ^A pauper was admitted 
to a pooifaonae, and remained therein 
ibr four yean without having been 
asked to sign any declaration or dis- 
position. At the end of that period 
fie was then aaked to sign a disposi- 
tioo. He refined, and was expelled 
the house. On an application to the 
Bhedff U> be xeetored : Held that it 
vas faioompetent for a parochial board 
%» aake tt a condition of relief to in- 
ititthata pauMr ahoold aign adxa- 
I, and taat even nndar evoh a 
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deed, it would be incompetent to 
raise any action either against tiie 
pauper or otiiers through hnn for re- 
petition, because relief was in the 
nature of a gift or donation, and not 

a debt, 3S 

Belief.— A pauper was on the casual 
roU ; but on 23rd Hay she received 
Is., and was told not to return for 
more till 8th June. She applied to 
the Sheriff. It was pleaded that re- 
lief had been granted, and the Sheriff 
could not interfere. The Sheriff- 
Substitute sustained the plea. On 
appeal, the Sheriff reversed, on the 
g^round that tiiere was undue delay 
to pve the pauper relief, she being a 
proper object of relief, .... 108 
PenAty— Excise— 28 and 24 Vict., cap. 
114, sec. 184. — ^A party, from time to 
time, had purchaaed spirits in quanti- 
ties of less than one gallon, and had 
accumulated two and a-half gallons 
for which he could show no permit. 
In a prosecution by the superrisor of 
excise for a breach of aec. 184 of 23 and 
24 Vict., cap. 114, as having remored 
spirits exceeding ono gallon at a time 
without a permit : Held by the Justices, 
and acquiesced in by the commissioners 
of inland revenue, that the offence 
pointed out in the statute had not been 
alleged or proved, and complaint dis- 
missed, 11 

Poinding of the Ground — 
Contract of Excambion. — Two proprie- 
tors agreed to excamb eaoh other^s 
grounds. B.*s title was personal, 
and had not been feudalised; over 
the property of A there was an heri- 
table bond, and the feu duties were 
in arrears. B had entered into pos- 
session of A's land, and had ex- 
pended a considerable sum thereon. 
A's creditors raised an action of 

Soinding of the ground, calling his 
ebtor A^ and B the excamber. B 
pleaded that, being neither proprie- 
tor nor tenant, but only in i>osse8ftion 
under au unimplemented missive, his 
moveables were not liable to be 
poinded. Defence repelled, and de- 
cree given, 140 

Annual Eenter— Proprietor.— The pro- 
prietor of certain sulijeots acquired, 
by assignation, right to a ground- 
annual over the subjects. A former 
owner of i^e subiects, now bankrupt, 
had disponed them, and the pur- 
chaser horn him had sold them to 
the raiser of this action. He had 
called as parties the bankrupt and 
his trustee: Held that as the raiser 
was now proinietor, an action of 
poinding of the ground was inoom- 
petent> and action dismissed with 

costs, 141 

Police (Glasgow) Act, 25 and 26 Vict., 
Can. 204, Sec.52,64— App«J.— Tliough 
mules are included in the genus horse 
(equus), where the speoles horse alone 
is enumerated as Uie subject of assees- 
ment, the word "horse" cannot be read 

a« including "mule," 156 

Process — 
Agreement — Proof— Writ or Oath. — 
A defender having alleged that the 
pursuer had agreed not to charge 
more than Small Debt expenses if 
an action were allowed to proceed in 
the Ordinary Court. Held that this 
could only be proved by writ or 

oath, • 81 

Petition — Service — Act of Sederunt, 
10th July, 1889, Sec. 189.— In the 
service copy of a petition, the procu- 
rator's name was not added, but, aa 
required by the Act of Sederunt, the 
name was on the back of the petition. 
Olgection, that a fidl copy of the 
petition had not been served— re- 
pelled, 84 



191 

Pnnnissory Note — 
Negotiation — Sexennial Preacriptioa-- • 
Minoritsr-Sequestration.— Held that 
a promissory note, blank endorsed to 
a minor, does not presjcribe within 
the years of the mmority of the in- 
dorsee, .86 

Negotiation — Sexennial Prescription- 
Minority. — Held that the sexennial 
prescription does not run against a 
minor mdorsee during the years of 

his minority, 46 

Trustee. — A promissory note held by a 
trustee for a minor does not prescribe 
as a^r^inst the minor during the yeartf 

of his minority, 46 

Proof- 
Evidence of Party — Bastard. — In an 
action for the aliment of an illegiti- 
mate child, at the instance of the 
mother against the alleged father, 
and in which she was the only wit- 
ness adduced, the defender, although 
in the closed record denying the al- 
lowed intercourse with her, having 
failed to adduce himself as a witness 
to ccntradict the evidence given by 
her: Held, and acquiesced in, that 

the paternity was proved, ...65 

Parole — Scripto. — Intheoourse of proof 
it was proposed to prove by parole, 
that a csrtain feu duty specified in a 
feu contract was not made higher in 
consequence of certain operations 
having been performed by the supe- 
rior. This was objected to, and ms- 
allowed bv the SherilF. Substitute. 
On appeal, the Sheriff allowed a 
proof of the inductive caujes of the 

deed, 185 

Bes Noviter— What is " Res Novitor 
Veniens ad Notitiam?" — Sale— Pur- 
chaae — Delivery. — ^A party was fur- 
nished with advances to jpurchase 
tin clippings in small quantities, for 
which a certain sum was to be allowed 
when deposited in a yard rented by 
the advances, and 



the party 
when sold and 



lelivered, a farther 
sum. Delivery having been denied: 
Held that the article had been de- 
livered when it had been placed in a 
yard rented by the narty who made 
the advances, and decree given for 

the sum sued for, 152 

Coxgunct — Beplication. — Circumstun- 
ces in which, after a pursuer's con- 
junct proof had been declared closed, 
a proof in replication, or cox^junot to 
hitf cox\junot proof, fldlowed the de- 
fender, 161 

Purchase and Sale — ^Joint Owner — ^In- 
tei*dict. — Calico-printing blocks, pre- 
pared at the joint expense of two finns, 
one of which became bankrupt, were 
sold by the trustee of the bankrupt 
firm. The other firm applied for inter- 
dict against their delivery to the pur- 
chaser, until their interest was dis- 
charged or arranged, but interdict re- 
fused, 84 

Question — 
WYiBi is a step of procedure which aa> 
rests the lapse of a depending pro- 
cess? 67 

Can a creditor, represented by an 
agent, interfere with the diets for 
the bankrupt's examination, suitable 
for the trustee, and fixed by tJi« 
Sheriff? 178 

Bailway Company — Contract — ^Who is a 
Shareholder? — A party applied for 
shares in a railway company, which 
were allotted to him, but he neither 

Sid the deposit nor any calls, neither 
d he subscribe the contract. In an 
action bv the company for payment 
of the calls made on the shares allot- 
ted: Held that he was not a share- 
holder, and not liable, 100 

Bemoviog -Irritancy^ and Caution for 
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Tiokftt Profit*— miqaid. — ^In an action 
of initanoy and removing: Held (1) 
t2iai the respondent was not boand to 
find oaation for riolent profits as a con- 
dition of defences being received; (2) 
that illiquid HiiFi* cannot be pleaded 
as a defence to rents or arrears of 

rent, 49 

Boad — Dedication of. — The dedication of 
a road to the pablio by private per- 
sons is not known to the law of Soot- 
land— Smollett, 18th June, 1852, ...72 
Bale- 
Breaking Bnlk — Proof— Goods were 
sold and delivered, bnlk was broken 
and part sold. In defence to an 
action for payment, it was ^eaded 
that the goods were different in kind 
and inferior in quality to those or- 
dered. The Sheriff-Substitnte al- 
lowed a proof before answer: the 

Sheriff altered and decerned, 49 

Damages— Set off— Liquid— IlUqaid. — 
Orders for iron were given, bnt no 
time specified for the deUverv. The 
iron was delivered and partly need. 
In an action for payment it was 
pleaded in defence, that the par- 
chasers had a right of set-off in con- 
sequence of delav in delivery of the 
iron; but, as bulk had been broken 
and the iron retained without notice, 

defence repelled, S7 

Breaking Bulk— Mora— Compensation. 
— Goods bought, partly used, and no 
timeous challenge of defects or defi- 
ciencies, the purchaser Held bound 

to payfuIL pnce, 148 

Seaman' s Wages — Incompl6tedyoyage,ex 
vi majore — Blockade — Arrestment — 
Juris<uotione fundandse causa.^A sea- 
man was engaged, under ship's articles, 
for a voyage firom Glasgow to Nassau. 
Within a short distanoe of the latter 
port the vessel was seised by an Amer- 
ican gunboat, and taken into an Amer- 
ican por^ and the crew inmrisoned. 
After a time the crew was liberated, 
and returned home— the vessel being 
meantime detained, and put into an 
American Prise Court Before ac^u- 
dication there, one of the crew raised 
an action for wages for the entire voy- 
age, less certain payments to account, 
besides a sum agreed to be paid to each 
seaman by the artidee on arrival at the 
port of destination. The case was at 
first sisted by the Sheriff-Substitute, in 
order to give time to ascertain the judg- 
ment in the Prise Court, as that might 
indicate whether the seizure was lawful 
capture or othemise, but on appeal this 
was reversed by the Sheritt-Depute: 
Held by the Sheriff-Substitute, that as 
there was no averments on record, nor 
any evidence to show that the voyage 
was illegally terminated, and that as 
the pursuer had not reached the port 
of destination, nor kept by the vessel, 
no wa^es were due beyond the date of 
the seizure of the vesseL On appeal: 
Held by the Sheriff- Depute, that as 
the^ voyage had been interrupted ex vi 
majore, no wages proper were due sub- 
sequent to seizure, yet the extra sum 
agreed to be paid under the articles 
had been earned, and decree given for 

that sum, 74 

Bequestration — 
Claim— Vitiation ex post facto.— A 
daim altered ex post facto, and the 
alterations unauthenticated. Held 

bad, 14 

Trustee, Personal Olgections to— Be- 
moval of Trustee — Commissioners, 
Bemoval of .—Circumstances in which 
grounds for removal of trustee re- 
pdled. Circumstances in whic^ 
grounds for the re-election of com- 
missioners sustained, 105 

Votes. — A daim for a random sum of I 
illiquid danlages disallowed. The J 
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Tota of an aunt of the bankmpi for 
lent cash sustained. The vote of a 
married woman, without her hus- 
band's consent, sustained, because 
the debt had arisen on a bond and 
disposition in security, which ex- 
cluded the jus mazite of her husband, 
though not his right of administra- 
tion, 106 

Heritable Creditor- Bankrupt— Ten- 
ant. — A heritable proprietor allowed 
the debtor to possess the sulgects. 
H6 became bankrupt, and was se- 
questrated. The creditors presented 
a petition for sequestration, on the 
allegation that the debtor was a 
tenant; but of consent action dis- 
missed, 116 

Petition on Creditor's Oath— Voucher 
—Bankruptcy Act, 1866, Sec. 80— 
When is a Debt satisfied ?— In a peti- 
tion presented by a creditor for the 
aequestration of a party averred to 
be notour bankrupt, it was olgected 
that the debt of the concurring 
creditor had been "satisfied" with- 
in the meaning of the Bankrupt- 
cy Act, sec. 80th, security havmg 
been found for it ; but Hdd that the 
debt had not thereby been satisfied 
in terms of the Bankrupt Act, ...1/2 
Servitude- 
Natural— Flowing Water.— Two ad- 
joining freestone quarries lay the one 
to the rise and the other to the dip. 
The tenant of the lower sul^ect com- 
plained that the natural course of 
the surface water, as well as the 
water beneath, had been altered by 
the tenant of the upper sulgect, and 
caused to flow into the quanj in the 
lower sulgect, thereby causing loss 
and damage. In an action of dam- 
ages : Hdd that the tenant of the 
quarry in the upper sulgect was 
entiUed to pomp the water out 
jof his quarry, whether natural or 
artificial, and to leave it to find its 
natural level; and if it should find 
its way into the quarry of the lower 
sulgect, the upper tenant was not 
liable in damages, nor bound to do 
anything to x^rotect his neighbour, so 
long as he only made a fair and bona 
fide use of his property, and not in 

SBmulatione vicinii, 14 

Flowing Water— Title to Sue — Juris- 
diction— 1 and 2 Vic, Cap. 119, Sec. 
15.— Hdd that, under the 1 and 2 
Vic, c 119, the Sheriff is competent 
to judge of the constitution and ex- 
ercise of real or predial servitudes. 
Olgection — that mere inhabitants 
have no title to sue an action involv- 
ing the question of the constitution 
and exercise of a real or predial ser- 
vitude — ^reserved till after proof, as 
a point peMj preliminary and pertiy 

on the merits, 27 

Sheriff-Clerk— Procurator— 1 Vic, Cap. 
41, Sec 25.— A Small Debt case at the 
instance of Police Commissioners was 
certified from a Circuit Court to the roll 
of the Ordinary Sheriff Court, and a re- 
cord was made up by condescendence 
and defences. The Clerk of the Commis- 
sioners, in whose name as Clerk the 
Small Debt summons had been issued, 
was Sheriff-Clerk Depute, offidating at 
the Circuit Court, and in that capadty 
he had issued the summons. Held, and 
affirmed on Uppeal, to vitiate the whole 

subsequent procedure, 102 

Sheriff Court Act — 
Petition, Form of — Summary. — In a 
petition for Section the name and 
designation of the defender was 
omitted in the preamble. Obiection, 
that the petition was disconf orm to 
the schedule of the Sheriff Court 

Act, sustained, 86 

DiBmiflBl of Action —Jndioial Bafer- 



ence.— Hdd (i) that aeekkMi 15 ol 
Sheriff Court Act only appliea to a 
eause, not to a summons not yet 
called; (2) that consent by parties in 
a judicial reference, will aothoriae 
the court to revive the actum of the 

date of the consent. 54 

What is a "Cause'^P— A summons 
was dated 14th January, but was 
not served till 12th Augost When 
oalled, it was objected that the 
15th section of the Sheriff Court 
Act applies, bv which a case in 
which no proceoore has taken place 
stands dLsmissed : Hdd, that nnleaa 
a summons has been called in court, 
there is no cause, and that the 15th 
section of the Act did not apply,.. .65 
Shipmaster, Powers of .—Salt was ship- 
ped in bags to Melbourne. On the 
voyage the shipwas iq)ored by a atoraa 
and put into J^o de Janeiro for re- 
pair. The salt was nut ashore during 
the repair of the ship. Previous to 
being re-shipped, the bags were alleged 
to have become rotten, and unable to 
carry the salt. The agents to whom 
the ship and cargo had been given in 
charge sold the salt: Hdd (1) that tlia 
sale was unwarrantable in the dicum- 
stances; (2) that no freight was dae» 
and de<»ee given for the price the salt 

realised at the sale, with costs, 22 

Sponsio Ludicra— Horse Bacing^-8 and 
9 Vict., Cap. 109.— The secretary of a 
horse racing meeting hdd the stakes 
for a race, which the judge of the race 
decided had been won by a certain 
horse. On the secretary's refusal to 
pay the stakes, the owner of the win- 
ning horse nosed an action for pay* 
ment: Hdd that horse racins was a 
lawful sport or game, and that the 
plea of sponsio lu£cra did not ap^y, 68 
Summary JProoedure Act, 1864 — Publio 
Houses Act— Appeal— Complaint, Re- 
levancy of. — ^A complaint for a breach 
of the Public Houses Act having been 
brought under the Summary Prooednra 
Act, 1864, but the directiona in Sche- 
dule A, No. 2, had been omitted, whidi 
directs that the nature of the f orf dture 
or penalty, and the alternative, should 
be shortiy stated— on wpeal to the Cir* 
cuit Court at Ayr, Held that the ooan- 
plaint was inf orxnal, and same remitted 
back to the Justices to have the cosn- 
plaint amended and case proceeded 

with, 186 

Summons— Bdevancy— ^26 and 27 Vict., 
Cap. 100. — ^In the summons to an ac- 
tion against the owner of a dog for 
damage done to sheep, culpa was was 
not averred: Held that the summons 

was xrrevdant. and dismissed, I 

Titie to Sue— Expenses, Caution for — 
Cessio. — The pursuer in an ordinaxy 
action, had some time previonaly ap* 
plied for cessio, in which a trustee had 
Deen appointed, but no disposition om- 
nium Donorum had ever been granted, 
nor had the decreet of cessio ever been 
extracted. Olgection, that he had no 
titie to sue, or was bound to find cau- 
tion for expCTses — ^repelled, 147 

Voucher. — ^A tnll paid by the debtor, 
though pro forma borrowed by him. 
is truly his document, and a good 

voucher on which to daun, .B7 

Witness, Payment of. — ^Two professional 
accountants were employed extrafndi- 
dally to examine a bankrupt's booka, 
so as to qualify themselves to be wit* 
nessee in a proof appointed to be ledt 
one had been engaged ten daya, ana 
the other two days; the one diamd 
£3 8s. per day, the other £4 4b. Cir> 
cumstanoes in which the auditor of the 
court allowed the one £10 10s., andth* 
other £5 5s. for the whole tamea em* 
ployed in tnreparing for the proof an4 
giving evidence 1^ 
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iTB Decbmbsr, 1866. 
8HEBIFF COUBT, LANARESHIBE—GLASGOW. 
(Sbbkiffs Sib A. Alison ahd H. O. Bbi.l.) 

Steel & Co. r. James Clerk & Co. and Othbbs. 

Mnltiplepoinding — Sale — Sub-sale — Identification — 
Deliveiy — Stoppage in transitu. — A quantity of wheat 
toM 9old forming part of a larger quantity, A hill toas 
granted for the price. The purchaser resold the toheaU 
and endorsed his delivery order, and in like manner did 
two oiher sub-purchasers. The delivery orders were duly 
intimnfed to the storekeeper^ and the wheat transferred 
in his books to the respective purchasers ; hut the wheat 
had never been weighed over^ or separated from the 
larger lot of which it formed part. The original pur- 
chaser's hill was dishonoured, and he became insolvent. 
The original sellers cancelled their delivery order, and 
instructed the storekeeper to hold for them. In a mul- 
tiplqpoindingy Held, that tJie original vendors, on the 
dishonour of their bill for the price, were entitled to stop 
the delivery so long as the wheat had not been separated 
from its original bulk. 

This was a multiplepoinding raised by Steel & Co., in 
which they called Clerk & Co. and others. Clerk sold 
to Logan 200 bolls of wheat, part of a portion of 340 
bolls lying iu Steel & Co.'s storcB, and granted Logan 
th& tisoal deliyery order. The order was addressed to 
the storekeepers, Steel & Co., and directed the wheat to 
be weighed at 240 lbs. per boll. Logan had bought 
the wheat through Dykes, a com factor, and in ex- 
change for the delivery order he had granted Clerk 
& Co. a bill at two months for £195. This bill was 
endorsed by Logan. Logan then in a day or two after, 
through Dykes, resold the 200 bolls wheat to Campbell, 
who granted his bill for the price, and retired it when 
due. Before granting his bill, Campbell presented the 
delivery order to Steel & Co., which had been previously 
endorsed by Logan to Dykes, and then by Dykes to 
Campbell. Steel & Co., looking on the order as valid, 
tiiuisferred the wheat in their books to Campbell. 
Jackson & Son having made an advance on the wheat, 
Campbell gave a delivery order on Steel & Co. for ** 200 
boUs of wheat lying with you,'' meaning the wheat for- 
merly transfexTcd, because Campbell had at the time no 



other wheat in Steel & Co.'s stores. Steel & Ca then 
transferred the 200 bolls of wheat in favour of Jackson 
& Son. Jackson & Son became bankrupt, and their ^ 
trustee, Anderson, claimed in the multiplepoinding to 
be preferred along with CampbeU to the fund in medio. 
Logan's bill to Clerk & Co. was dishonoured at maturit}*^, 
and was protested for non-payment, and both Dykes and 
Logan had now become insolvent In February, 1864, 
Clerk & Co. had received a sum of £59 10s. 6d« to 
account of the bill. In March, 1864, Clerk & Co. inti- 
mated to Steel & Co. that they cancelled their delivery 
order in favour of Logan, and required Steel & Co. to 
hold the wheat as for them. At the time this intimation 
was made the wheat had not been separated from the 
340 bolls of which it formed part. lie wheat had, by 
consent of all parties and pendente lite, been sold, and 
the proceeds, £136 18s. Id., consigned in the hands of 
the Clerk of Court, and now formed the fund in medio ^ 
Clerk & Co. claimed the whole fund tn medio, because 
although they had received payment of £59 lOs. 6d. as 
the price at which they had sold the wheats and that 
the sum due to them was £135 9s. 9d., yet they had 
incurred £4 146. 8d. of expenses by doing diligence on 
their bilL 

A joint minute of admissions was given in by all the 
parties ; and their procurators having been heard on the 
whole cause, the Sheriff-Substituto pronounced the fol- 
lowing Interlocutor : — 

Having heird partieB' proonratora, and rmowed tha wbola procoas 
ineladiug the joint-minnto of admiasioiia, No. 15 : Finds, that on 
21at NoTember, 1863, the claimants Jam«s Clark A Co. sold 
throngh their agent^ Andrew Dykea, oom factor, to Andrew Logan, 
baker, 200 bolls wheat at the price of 19s. 64. per boU, being a 
portion of 340 bolls wheat belonging to sud elaimaata, and then 
lying in their name in the store of the purroers and real raisers. 
Steel & Company : Finds that the said oUdmants granted to Logan, 
on the oocamon of said sale, a delivery-order addrened to Sted & 
Company, ordering them to deHver to him '*200 boUa wheat, P. K. 
Hamilton, D. 840 boU lot, to be wdghed at 240 lbs. ; " and in 
exchange for said order, they received a bill drawn in their favour 
by Dykes, and accepted hy Lc^san, payable two months after date, 
for the sum of £195, bebg the agraed on price of said 200 bolls 
wheat : Finds that, in a day or two after said poreliase, Logan, 
also throngh the intervention of Dykes, resold the 200 bolls wheat 
to the daimant Campbell, who granted his acceptance for the price, 
which was retired by him at maturity : Finds that, before granting 
aaid bill, Campbell presented to Steel & Company the delivery-order 
granted by the claimants Clerk & Co. to Logan, with a deliveiy- 
order endorsed thereon, first by Logan to Dykes, and then by Hfiss 
to CampbeO, and Steel & Co. received the same as a vafid order in 
Campbeirs favour, and made the usual entries b thsir booln, 
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trioafemng the 200 bolls to Campbell: Finds that, on the 2d 
Janiuurj, 1864, Campbell, in respect ef an advance of XI 70 on said 
wheat received from Andrew Jackson & Son, granted them a 
deHrery-order on Steel & Co. for '' 200 bolls wheat Ijing with yon,'' 
babig the 200 bolls wheat in qaestien, as Steel & Co. had then no 
other wheat Ijing with them in Campbell's name to which the said 
order oocdd app^, eacept ihe 200 boUs still feoniag a portion of 
the 310 bolls; and in virtae of said order Steel & Co. transferred 
•aid 200 bolls to Jackson St Son^a name : Finds that the claimant 
Anderson is the tmstee ou Jackson & Son*s sequestrated estate, and 
1m and Campbell claim together, as parties having the same interest 
ift the fund in medio: Finds that, when the bill granted bj Logan, 
the original porchaser, fell dne, it was dishonooxed, and was pro- 
tested for non-pajment bj the claimants Clerk & Co., the payees 
and holders: finds that afker this, and on the 18th Febniary, 
1864, they received payment of the sum of JLB9 10s. 6d. to aooonnt 
of said bill, bat they have not recovered any further sum, both 
Dykes & Logan having become altogether insolvent : Finds that on 
23d Haroh, 1864, Clerk & Co. int'miated to Steel ft Co. that they 
cancelled their deUvery-order of 23d November, 1863, in favour of 
Logan, and required Steel & Co. to hold the wheat in behoof of them, 
Clerk & Oo. : Finds that at this time the 340 bolls, which included 
the 200, remained m bulk in one lot as at the time of the. original 
sale: Finds thtX pendente liie and of mutual consent the said 200 
bolls wheat have been sold, and the proceeds of the sale, amounting 
to £136 18:^. Id., have been consigned in hands of the Clerk of 
Court, and now form the fund in medio^ and the whole of it is 
claimed by Clerk & Co., in respect that, although the £59 10s. 6d. 
pud to account of the price at which they sold reduced the sum 
'due to them to £135 9s. 6d., they incurred expenses of diligence 
upon the bill to the amoont of £4 14s. 8d. : Finds, in point of 
law, upon the above facta, that the general rule is, that where goods 
at the time of sale are lying in the hands of a wharfinger or store- 
keeper the transfer of them in his books to the name of the buyer 
by order of the sdler completes the delivery, and makes the store- 
keeper thenceforward the custodier for the buyer; but said rule is 
liable to this exception, that if anything remains to be done as 
between the buyer and the seller for the purpose of ascertaining 
either the quantity, or the price, or the specific subject of sale, the 
transfer is not completed, and the order for delivery may be coun- 
termanded before such previous act has been done : Finds that in 
the present instance the specific subject of sale could not be ascer- 
tained 611 the 200 bolls were separated from the 340 bolls, and 
weighed over at the rate of 240 lbs. per boll to the purchaser, as 
expressly directed to be done in Clerk & Co.'s delivery-order to 
Logan : Finds that Logan having failed to obtain such separation 
and weighing over, the right to stop, as «n transitu^ on Logan's 
failure to pay the price, still remained with the original sellers : 
Finds that Campbell, who bought from Logan, and Jackson & Son, 
who obtained a delivery-order from Campbell, failed in like mnnner, 
and left the 200 bolls in the storekeeper's possession, undistinguished 
and unascertained : • Finds that a seceud, or sub-vendee, who neglects 
to take complete, actual, or constructive possession, is in the same 
situation as the original vendee under whom he claims, and his 
title is defeasible on non-pajrment of the price by the first vendee, 
who had been equally neglectful, and who could not confer on a 
purchaser from lum any better right than was in himself: Finds 
that no objection was stated by the claimants Anderson ik C mipbell 
to the competency of the multiplepoinding, and no question is here 
raised as belTween them and the storekeepers Steel & Co., tlsc pur- 
suers and real raisers, but only as between tliein and the other 
claimants Cicfk & Co. : Prcfei^s, on the grounds above stated, and 
under reference -to the annexed note, the said claimants, Clork & 
Co., to the fund in medio ; and authorises the Cleric of Court to 
pay over to them the consigned sum, under deduction of the pursuer's 
expenses,' in whose favour decree of exoneration is hereby pro- 
nounced, and who are also hereby found entitled to expenses, in 
respect that, from the double distress to which they were snijected, 
they were warranted in raising the present multiplepoinding, but 
reserves to the claimants, Anderson & Campbell, any recourse they 
may have agaitAt the pursuers, on the ground that they undertook 
to hold the 200 bolls for them, or on any other ground,' and to saiil 
pursuers their defences as accords : Finds the unsuccessful claimants, 
Anderson & Campbell, liable in expenses to the successful claimants. 
Clerk & Co. ; allows accounts of said expenses to be given in, and 
remits the same to the auditor to tax and report, and decerns. 

Note. — The law applic«ible to questions of constructive delivery, 
and the right to stop m transitu^ is not so clearly defined either in 
Scotlanji or England as is desirable. Slight specialties frequently 
give rise to tiJre and subtle distinctions, leading to very opposite 
results. It Was at one time considered doubtful whether payment 



of a part of the price, sacfa ts Clerk ft Co. received here, did not 
take away the ri^t of stopping ; but after ordering a special u^ 
ment on that point, the Court of King's Bench dedded, in the etae 
of Hodffton, 7 T. R., p. 440, that a partial payment did not bir 
stoppage, credit bemg |^ven for the amount ; and a lesei r a tion to ' 
this effect in favour of the original seller is expressly given by the 
secoud section of the Mercantile Law (Sootland) AmenduMPt Act 
Then, as regards the ooftditiotts nnder which the right to step rnxj 
be ezerciaed, the nde as laid down by t3M isstitatioiial writers, 
applicable to goods in the hands of a wharfinger, warehoosemsn, or 
storekeeper, is that no stoppage can take place after presentstioD of 
a delivery-order by the vendee to the storekeeper, provided sll bit 
been done between the vender and vendee necessary to distingniih 
the goods and pot them in deliverable condition. The difficoltj 
wbidi frequently arises is to determine when this proviso has been 
fulfilled. If something is still necessary for ascertaining the price 
or quantity of the goods sold, or for identifying them, the tnuufv 
is not completed till thst be dose. Thus, if goods are sold at ae 
much per ten or cwt. and the gnws weight is not known, tbej sre 
still to be regarded as in tranmiu^ until a weighing or measorement 
has taken place. — ^JTofuon, July 2, 1805, East's Beports, vol 6, p. 
014. The same rule holds if certain operations customary in tbe 
sale of the partieuUr goods remain to be performed. — fTofloce, East, 
vol. 13, p. 522. Or, if packages pnt up in mate have to be bokm 
and divided, and tare and draft deducted before delivery of co many 
can be given (fiuak M. and S., voL ii., p. 897;) or, finally, iftbe 
goods sold require to be separated from a larger quantity, and 
measured or weighed over before the precise lot belonging to the 
purchaser can be ascertained. Atulon, Taunton's Reports, vol ir., 
p. 644; WMte and others^ Taunton, vol. v., p. 176 ; and Skeplaf, 
idem^ p. 617. There is one case, and only one in the books, vrhidi 
seems to be not altogether in harmony with tiie above nde — it ii 
that of WhUehouae v. Frokt East, vol. xil, p. 613, in which it was 
held that there was a completed transfer to the pnrchaser «f ten 
tims of oil which formed part of 40 tuns lying in a dsteni, aMionf^k 
there had been no separation or drawing off of any particahR- tim 
tuns. The judgment here went upon the subtlety tliat nothing 
could be doue, as between the vender and vendee, and that the 
drawing off the ten tuns was a transaction between the vendee and 
the persons who retained the custody of the oil The dedsioo, 
however, was erroneous in principle, and its authority is entirely 
negatived by subsequent decisions. Thus, in Austen, ut svpn, 
where the case of Whifehovse was quoted, the report bears — *^ The 
Court manifested considerable doubt upon that decision, and Heath 
(Justice) asked if ten tons had leaked out of the cistern, to whom 
those ten tuns should be deemed to belong." In White and otktrt^ 
ut supra, where there had been a sale of twenty tuns of oil ont of 
a hu-ger stock, it was expressly found that as the twenty tons had 
not been separated from the rest there was no complete sale, "be- 
cause the contract did not attach upon ony particular parcel of oil, 
nor had there been any actual delivery," and it was remarked on 
the Bench that it was impossible to ivcoucile Whitehouse with 
numerous other cases. No less pointedly in the case of Shepleg, vi 
supra^ which is a direct precedent here, the judgmentin Wkiiekovte 
was disregarded, for it was tlicrc held that where a party possessed 
of 30 tons of hemp lying in bulk sold ten tons, and gave an order 
to the wharfinger in the purchaser's favour to weigh and deliver, 
the weighing was a condition precedent to the delivery, without which 
the sale w.is incomplete ; anH^ on the purebaser's failure before 
payment of the price, the vendor was entitled to recover back the 
hemp. In the well-known Scotch case of M^Ewan, Jumarj 14, 
IS 17, Lonl Cunningham laid it down as settled law : " If part of 
a bulk be sold so that weighing or separation is neceasary to de- 
termine the identity or individuality of the article —or if the whole 
of a commodity be sold, but weighing is necessary to aseeitain tijs 
price, because the quantity is unknown, the weigMng or measnring 
must precede the delivery ; and the symbolical delivery without such 
weighing will not t»e sutiicieut." (See also Abbott^ 10th ed.,p. 493, 
and Shawns Bell's Com., vol, 1, p. 113.) On the authorities there 
can be no doubt that, as between Clerk & Co. and Logan, tbrir 
vendee, no completed delivery of the 200 bolls wheat had taken 
place ; but it is also necessary to determine whether the sub^e 
by Logan to Campbell ereated such a specialty as to deprive Clerk 
& Co. of their right to protect themselves by stopping ddiverv. 
Here it is necessary carefully to distinguish whether the competition 
be between the sub -vendee and the original seller, or between the sub- 
vendee and the wharfinger or stor^keepor. In several English cases 
in which the action was one of trover at the instaooe of the second 
pnrchaser against the wharfinger, it was held that, although sometliing 
remained to be done, so that delivery was not complete, yet, if the 
wharfinger had given a written acknowledgment to the second para 
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chaser that he had transferred the goods to his aocoant, and held 
them for him, on the faith of i^ch the second pnrehaser paid the 
prbe, the wharfinger thtrebj made himself responsible to the sab- 
TBodee, and oonld not defend himself against his claim on the ground 
that the first seller had a right to stop in transUu. (See SUmardf 
JanoBcy 20, 1810, 2nd Camp. p. 84 i, and ffawes^ 2nd Am., and 
Oesa., p. 540.) In Stonard, Lord EUenborongh said ~" What* 
eter the mlemaj be between buyer and seller, it is clear the defen- 
dants (the whaifingtts) eannot say to the phuntifr the malt b not 
yoors, after acknowledging to hold it to his account Bj so doing 
thej attorned to hira;" tint is, exprssslj guaranteed delireiy of the 
goods to him. And it may be observed that the same mle would 
hold as between the vendee and wharfinger, eren although there had 
been no subsale. But, on the other hand, in the subsequent case of 
DttON, June 7, 1833, 5 Bam. and AliL, p. SI 3, when the question 
was between the first seller and certain sub-vendees, it was ex- 
pressly laid down that a second vendee of a chattel cannot'stand in 
a hAter situation than his vendor. One of the Judges said, *' It is 
a geoenl prindple of laws that a man who has not the property 
and right of possession in goods eannot transfer them to a vendee : 
and therefore if the original vendor chooses to retain or stop in 
transiiu^ a second vendee is in no better situation than the first,*' 
In lus work on Shipping (10th ed., p. 404), Lord Tenterden in 
like manner says, "A second vendee who neglects to take actual or 
constructive possession, is in the same condition as the first vendee 
under whom he claims. His title is defeasible on non-payment of 
the price of the first vendee, unless indeed he take under a bQna 
Jide indorsement to him of a bill of lading for valaable considera- 
tioQ." So Mr. Patton in his Treatise op the Law of Stoppage in 
/rwudtf, says (p. 114), ** If as between- vendor and vendee construc- 
tive or actual deliveiy is not yet complete, stoppage in transitu will 
be competent to the original vendor against any second or third 
vendee, and this upon the principle that these sub-vendees come to 
stand in the precise place of the original vendee, and can have no 
better right than him.'' In the case of Stotfeld^ 14 East, p. 808, 
where a seller had expressly assented to a sale by the original pur- 
chasers to a sub-vendee, his right of lien and of stoppage in transitu 
was held to be lost; bnt it was at the same time stated by Lord 
Elienborough that had it not been for the above specialty, the 
vendors "would not have been bound further than they were 
already bound by what had taken place as between them and the 
original vendees.'* In the case of M^Etoan (ut aupra), Lord 
Mackenzie who was one of the mig'ority of the whole Court, said, 
" There is another view which may be considered important, and 
which is stated by some of the Judges, vis., that when a third 
party is introduced between the original vendor and vendee, all 
right to stop m transitu on the part of the original vendor is at an 
end. That appears to me to be quite inconsistent with the law. 
When a party takes a transference to an undelivered article, he is 
bonnd to take it subject to all the rights and privileges of the 
original vendor, in whose possession it remains; and, among others, 
subject to his right of stoppage in transiiUf according to the com- 
mon rules of law. It is said that such a doctrine as this would be 
dangerous to commerce. I confess myself unable to see any danger 
in the matter: on the contrary, I think that trade would go on a 
great deal better in that view, than on an .opposite understanding." 
Lord Jefirey brought out very well the only admissible exception to 
the general doctrine as laid down above. He sud— ** When the 
original owner of the goods sells on credit, to a vendee, whom he 
auUioriaes to take possession, trusting entirely to his credit, and if 
there be no person interposed between the original vendor and the 
ultmum rem&dium — if there be no third party brought into the 
transaction>-then you can stop the goods as against the original 
vendee if he fail to pay the price. But on the other hand, if you 
tre informed that the vendee has resold them to a second who has 
paid value, and if yon, the original vendor, thereupon acknowledge 
the right of the second vendee to get the goods, and authorise him to 
^ake possession, then the oriiginal vendor oetses to have aoy connec- 
tion with the original vendee, except so far as the latter is liable to 
him for the price ; and from tiie date of the intimation the second 
vendee can be alone recognised as the owner. The connection be- 
tween the original vendor and the vendee is cut off by the fonner's 
own act ; a new destination has been impressed upon the goods by 
him. They are no longer in transit to his debtor ; they are in his 
knowledge and with his consent in transit to the second vendee. 
Delivery has been ordered to him out and out" In the subsequent 
Scotch xase of Mdrose, March 7, 1851, the Lord Justice-Clerk 
Hope was quite explicit as to the law. He said — ** The true ques- 
tbn in M^Ewan was whether there was delivery. If no delivery, 
then of oonne until the prioe was paid no demand ooold be made by 
any one, irheth«r Bowio & Co. (the origuud ponhaMcs) or a buyer 



firom them. Against Bowie & Co. it was not disputed in the 
argnment of the Dean of Faculty that a right of rstoiUon was in* 
oonteatible, and any purchaser from Bowie & Co., to whom deli- 
very had not been made, cannot have any right not ooospetent to 
Bowie & Co.*' Now, in the present instance there was no recogni- 
tion of the sub-sale by Clerk & Co., and the ooia^tition here is 
between them and the sub-vendees, not between the latter and the 
stwekeepers. Ko objection to the oompetenqr of the mnltiple- 
poinding was stated by- the claimants Anderson & Campbell. 
Neither have they averred that they received any written acknow- 
ledgment from the storekeepers that they held the 200 boUs for 
them. They have no doubt made oertain statemertta in Article 4 
of their oondeooendence and chum Ko. 11, tett<Ung to imnly a 
personal liability against Steel 4 Cob, wlueh Btatamanto Steel & Co. 
have had no opportunity of answering, and oould not have, as the 
competency of their summons calling the different cUnxnants into the 
field was acquiesced in. All that ean be done therefore is to 
reserve, as has been done, to Anderson'^ Campbell any right th^ 
can found upon what may have passed between tham and Steel & 
Co. Even though their averments thereanent were established to 
the fuU extent, these were res inter aUos, and are not relevant to. 
exclude Clerk & Co.'s claim hi the multiplepoin^ng. 

Anderdoa & Campbell appealed, and thereafter the 
Sheriff pronounced the following judgment :— 

Having heard parties' procurators under the appeal for the 
claimant^ Anderson & Campbell, upon the Interiocntor appealed 
against and whole process, adheres to the smd Interiocntor for the 
reasons stated by the Sheriff-Substitute, as also those in the 
following Note, and dismisses the appeal. 

Nons. — ^This is a very important case, and it has acoor^gly 
been made the subject of a very able and elaborate Interiocntor by 
the Sheriff-Substitute, and also an able argnment at the bar by Mr. 
Honeyman and Mr. Alison. 

After fully considering their able argnments, and the authorities 
referred to on each side, the Sheriff luis arrived at the ooncfaisieii 
that the Interlocutor under review is well founded, and is in har- 
mony with the piindples applicable to the case, and with the great 
bulk of the decided cases on the subject Without going over all 
the cases, some of which are not altogether reconcUable with tho 
others, the Sheriff will, in a few paragraphs, state what ftppow to 
him to be the ruling principles on the subject. 

It is a general and universally admitted rule of law that where a 
creditor or vendee seeks to establish a preference over any particular 
article which he claims as his own, he must found on either actual 
or constructive delivery. Actual delivery consists in the article 
sold being brought to the premises of the vendee, or plaoed in a 
situation when it is entirely under his power or control. Construc- 
tive delivery takes place when the delivery has not been so com- 
plete as in either of the preceding cases, but the vendee haa 
acquired snch a legal control over the article, as by a fiction of law, 
and for the purposes of commerce, is held to be equivalent to actual 
delivery. 

To render this constructive deHveiy complete, and to bar the 
right of the original vendor to stop in transitu if the price of the 
artide for which he contracted has not been pud to him, it is 
necessary that the constructive delivery to a second or third pur- 
chaser ^ould be attended with circumstances which show that the 
article sold was am^tUie^ distinguished from wery other^ and 
formed a subject in itself tatus teres aiqve ratunebu which oould not 
by posnbility be mistaken for any other. A carriage, a horse, a cask 
of beer, or a tun of wine, or the like, are of this description ; and if 
any of these are sold, and so delivered as to lie at the entire command 
of the purchaser, the delivery to him is complete, and will bar the 
right of steppage m transitu of the original seller. 

Bnt in order to have this effect, the delivery must be such that 
nothing remains to be done on the seller*s part Thus, if an article 
is sold, not in specie, bnt an aliquot part oif an undivided whole to 
be afterwards aaoertalned by sepsration and measuremsBt, something, 
and it may be something very important, yet rsmaina to be done by 
the seller, and tiU that is done the deliveiy is incomplete, and the 
right of stoppage in transitu is not barred. When the article sold 
and re-sold is in store, or is brought uito storo in the course of 
transactions regarding it, it is by the grantmg of a delivery-order 
that the transfw to a fresh purchaser is effected. And if the article 
sold and re-sold is ready for instant actual delivery, and taken away 
by the h»t vendee, it will be held to have been delivered to hfm by 
the transference of a delivery order of the article. But if anything 
lemauis to be done as separating it from the bulk, measurement of 
it, or the like, the doUvsry wUl not be effectoal to tfao last vendee, 
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for the wmple reason that no man can say that he has got the exact 
md complete thing for which he bargained. 

The neoessitiefl of eommeroe have btrodaoed an exception to this 
ralo m the case of goods at sea forming the subject of a bill of 
lading, which, erer since the noted ease of Uekbarrow t. Matifn^ 
1795, has been held effectnally to pass the property and bar the 
original Tendon* right to stop in tranaUu by the simple signing of 
the bill of lading, by the master of the ▼essel, or the presentation 
of the endorsed bill of lading to him. This will hold even althongh 
no farther delirery has boen Uken beyond the bill of Uwling, and 
without any inquiry as to whether anything more required to be 
done to complete the transfer to the holders of the bill It is easy 
to see that this exception was introduced for the interest of com- 
merce, which absolutely requires that goods at sea should be capable 
of being effectrally transferred from hand to hand, and that the 
indorsation of the bills of lading of them should pass the property 
in the goods as effectually, without risk or challenge, as the indor- 
sation of a bill of exchange does the sum it contains. 

Although the English judges and lawyers speak of this case of 
Indorsation of a bill of lading as an exception to the ordinary prin- 
ciples which govern actual and constructive delivery, yet it appears 
to the Sheriff to be by no means a deviatioa from the principles 
regwding them. In the first pbce, goods at sea are already, in ninety- 
nine eases out of a hundred, separate from bulk, and clearly distin- 
guishable ¥nthout«ny farther assistance than what the bill of lading 
itaelf affords. They consist in almost every case of goods separated 
and packed as for transmission by sea. They could never be ex- 
posed to the risk of a sea voyage unless that had previously been 
done. Cotton Is in bales, the wine in casks or hampers, the 
cotton goods in bales or parcels, when they are put on board 
the vessel and become the subject of a bill of lading. The holder 
of Uie bill has nothmg to do but to present it to the master of the 
vessel when it arrives m its destined harbour. But the case is Mo 
etUo different with goods that form the subject of a delivery 
order, and which are lying in a warehouse or store awaiting the 
orders of the holder of the delivery order. In a great many, perhaps 
a majority of cases, the goods are in bulk, neither measured over 
nor separated. This was the case in the present instance where 
the groin in question was lying in bulk neither measured nor 
separated from the stock. In such a case the holder of the 
delivery order cannot send hia carts to the quay and ask for 
instant delivery of his wheat. He must previously get it 
measured over and separated, and it is the necessity of doing that 
which makes the distinction between effectual and ineffectual con- 
structive deUvery. 

Is the next place, although the holder of a delivery-order may 
sometimes be grievously disappointed in finding the subject of his 
purchase carried off by the original or second vendor, yet he has 
himself to blame for the loss that he may have incurred. He knew 
what sort of goods he had bought from the delivery-order, and they 
were lying in a situation quite accessible to him in a public store. 
Knowing what is the law on the subject, every purchaser of goods 
contuned in enoh a delivery-order is bound for his own secunty to 
do one of two thing;* — either to satisfy himself that the price of the 
goods has been paid to the original vendor, or take measures with- 
out delay to have the goods lying in the warehouse measured off 
and lud adde i«ady for delivery to him so as to slml out any 
previous party from pleading that the delivery had not been com- 
pleted and the right of stoppage in transitu remains entire. If he 
neglects to do that, and allows the goods to remain in their 
nnseparated state to be seized by a stoppage tii transitu, he must 
be presumed to have made his election to trust to the personal credit 
of the party with whom he transacted, and to have abandoned all 
claim over the goods themselves. The holder of an endorsed bill of 
lading is shut out from all these objections, because he buys the goods 
while at sea, or on their travels to a seaport, and knows nothing 
about either what state of preparation they are in for delivery, or 
who the private parties are to whom they belonged into whose 
solvency he should inquire regarding them. It may be quite tnie 
that in consequence of not taking these precautions in regard to goods 
contained in a delivery order, the last purchaser of them may be 
miv'h disappointed, and if the parties with whom he dealt have 
become insolvent he may lose his debt altogether. But that is no 
more than takes place with all creditors who hold a general claim 
against a party's estates, but neglects to secure it by taking a pledge 
on heritable security, or using arrestments, or doing something else 
which will confer a real and preferable right. Such parties may in 
consequence lose their money, but if they do so it is their own fault. 
They have neglected the moans of obtaining a preferable security 
for it 

It is hardly necessary to any that as the real raisers have been 



found entitled to their expenses of raising and bringing the action 
into Court, and all questions reserved between them and the claim* 
ants, Anderson & Campbel], by the InteAocutor under review, so 
alteration upon it in point of fonn is called for. 

For Steely Co., Jobn Kidstok. 

For Clerk 4 Co., Arthur Ausok. 

For Anderson ^ Campbell, P. S. HoBBTXAS. 



6tb Decbmbbs, 1865. 
ATB AUTUMN CIBCUIT COUBT. 

Appeal^-VLn. Aonbs Paterson v, Thoxas M'CBBAinc. 

Burgh Courts — ^Expenset^Act of fiederunt— Judicature Act- 
Sequestration.— ii sequestration vhu brought m a Burgh Courts 
but by mmuU the petitioner withdrew ih» petitim^ r e oervin g his 
right to bring a new action. The action was dismissed, but the 
Magistrates found the respondent only entitled to modified ousts. 
The respondent appealed to the Circuit Court on the ground thai 
he was entitled to full easts, before dismissal: eppeali 



In May last the respondent raised an action of seques- 
tration for £2 of rent against the appellant before the Ma- 
gistrates of Girvan. The appellant denied that she owed 
rent alleged, and pleaded that the petitioner had no right 
to sue, and stated other pleas. Thereupon the petitioner 
lodged a minute '^ consenting" that the petition for 
sequestration " be withdrawn, reserving right to bring a 
new action." At next calling the Magistrates, without 
seeing any account, pronounced an Interlocutor dismiss- 
ing the action, and found the petitioner liable in a small 
sum only of modified expenses. The agent in attend- 
ance took payment at the l)ar, but only till he consulted 
his correspondent, and the amount was then returned 
The appeal was taken on the ground that it waa oppree- 
rtive and nUra vires to aUow only modified expenses, the 
Judicature Act and Act of Sederunt for Buigh Courts 
requiring previous paj-ment of f uD expenses before aban- 
donment 

Mr. Maclean pleaded that the Judicature Act was im- 
perative, and that the Magistrates' procedure was incom- 
petent and ultra vires. 

Mr. Thohs answered that it was not an instance of 
abandonment imder the Judicature Act — the Magistrat**?' 
had di.smisi^ed the case. Ftirther, the appellant had ac- 
cepted the modified costs. 

Mr. Maclean replied that the costs were only taken till 
the principal was consulted, and then they were returned. 

After debate. Lord Neaves sustained the appeal, and 
remitted to the ^Magistrates^ to allow an account of 
expenses to be given in, and on it being taxed and paid, 
to dismiss the action, tmder reservation of the pursuw's 
right to bring a new one, and found £3 3s. of expenses 
due, besides the dues of extmct 

For Appell<mt--'^vsKt Maclean, Esq., Advocate, 
and R. B. Rowan, Writer, Ajt. 

For Respondent— G. H. Thoms, Esq., Advocate, and 
R. M. Bevebidge, Writer, Ayr. 
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6th Dscembbb, 1865. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(Shebifts Sz& a. Alison and Akohd. Sioth.) 

GLAJBaow WoRKXBro Men's Total Abstinbucb Society, 
Pureuers, v. The Glasgow Gas-Light Company, 
Defendeis. 

Gas Company — Local and Personal Acta — Right to 
cut off Gas — Interdict. — A gcu company, incorporated 
by Act of Parliament, demanded payment of a certain 
quantity of gas alleged to have been consumed, and 
threatened thai, unless paid within three days, the sup- 
ply vfould be cut off. The consumer, alleging that he 
had not consumed the quantity alleged, applied for 
interdict against the company. Held by the Sheriff- 
SubsHiute thai the company were entitled, by virtue of 
their statute, to cut of the supply; refused interdict. 
On appeal the Sheriff reversed, and Held, that where 
the company merely demanded a sum which was not in 
terms of aany agreement, nor admitted by tJie consumer 
as correct, the company had no power at tfieir own 
hand to cut off the supply. 

Record, opening — ^Amendment of Petition.— Circum- 
stances in which the record was opened up, and aver- 
ments were allowed to be added to the original petition y 
and answers thereto by the respondents. 

This was a petition for interdict against the Gas Com- 
pany, the respondents, cutting off the gas from the 
petitioners. They were tenants of a hall situated in 
Greyfriars' Wynd, off High Street They had been 
charged with two accounts (the amount was £6 Os. Id.) 
for gas alleged to have been consumed by them for a 
period of 18 months, and they alleged, that for each of 
the previous years they had only been charged and paid 
£1 158^ and they argued that they had be«n overcharged 
in this instance. 

Appearance was made for the respondents, who gave 
in a minute of defence, in which they stated — 

That the accounts for gas supplied to the petitioners 
being resting owing and unpaid, the respondents were 
entitled to stop the farther supply of gas to the petition- 
ers, by separating the pipes belonging to the respond- 
ents from those belonging to the petitioners. 

The record was then closed, and after a hearing, the 
Sheriff- Substitute pronounced the following Interlo- 
cutor ; — 

Having considered the closed record and whole process, with the 
productions made by both parties, and having heard parties' procn- 
rators thereon. Finds that the respondents, the Glasgow Gas Com- 
panj. are incorporated by Act 67 George III., cap. 41, and their 
powers e:ilarf;ed and amended by the snhseqnent Aets, 8 Geo. IV., 
cap. 80, 6 George IV., cap. 36, 7 George IV., cap. 38, and 20 
and 21 Victoria, cap. 85, copies of all said Acts being produced in 
process: Finds that by neither of said statutes is it made imperative 
on the re- pondent to supply gas to the pablic : Finds farther, that 
by the U'th section of the Act 57 George III., cap. 41, the respon- 
dents are expressly empowered to do the very acta complained of 
by the petitioners: Therefore sustains the defences, recalls the inter- 
dict, assoUaiea the respondents from the conolnsions of the petition: 
Finds the petitioners liable to them in expenses, allows an account 
thereof to be givoi in, and remits the sam^ to the auditor to tax 
■nd frpoft, and dcoenia. 



The petitioners appealed, and in the meantime the 
Sheriff ordered the petitioners to consign the sum ordered 
by the respondents. 

Having heard parties' procurators at great length under the pur- 
suer's appeal, upon the Interlocutor appealed against and whole 
process, recalls the Interlocutor complained of, and in particuhur 
the finding that it isr not imperative on the respondents, the Gas 
Company, under tlieis statates, to supply the public with gas, 
which finding is not re ted upon by the defenders, but on the rele- 
vancy of the petition, in respect it is not distinctly alleged therein 
that the quantity of gas charged for against the pursuers is greater 
than what was actually furnished or consumed, but only that the 
quantity charged for the year in question was greatly increased from 
what it had been in previous years, which may have arisen by the 
quantity actually consumed havhig been greater than it formerly 
was, and it is not alleged that this was not the case: Finds that the 
petition, as it stands, is not relevant to support its conclusions; but 
in respect of the importance of the point at issue, on which both 
parties are desirous of having a judgment, and that the pursueis 
stated at the bar that what they really meant to say was, that the 
quantity of gas charged for was really greater than what had actu- 
ally been consumed during the time specified, and that the meter 
used for ascertaining the quantity was in so defective a state that it 
could indicate no correct measure of the quantity consumed, which 
was set down merely at random by the respondents* servants, with- 
out any increased consumption on the pursuers' part : Allows the 
original petition to be amended, to the effect of adding on the maiv 
gin these allegations; opens up the record accordingly, and remits 
to the Sheriff-Substitute to adjust and close the record of new, when 
the amendment has been made, and tliereafter to allow the pursuers 
a proof of their allegations, and to the defenders a conjunct pro- 
bation. 

KoTB — This is a very important case both to the Gas Company 
and to the inhabitants of Glasgow and its neighbourhood, and the 
Sheriff has pronounced the above Interlocutor in order if possible to 
put the case in proper shape, in order to bring out . the real and 
important question at issue between the parties. As a proof is only 
to be allowed as yit, it is premature to pronounce any findmgs in 
point of law absolutely fixing, so far as this Court can do it, the 
important question at issue involved in tlie case. But as the case 
was fully debated before the Sheriff on the merits as well as on the 
preliminary point, and the Sherifl-Substitute has decided it upon 
the merits, the Sheriff deems it best to fttate the views he at pre- 
sent entertains upon it in a Note, premising that he will willingly 
alter them if sufficient rea:>ons are shuwu against them. 

In the outset it is to be observed, that it was admitted on both 
sides of the Bar, in the most deliberate way, that the defenders, as 
a public company, incorporated by Act of Parliament for the pur- 
pose of supplying the city and suburbs with gas, and armed with 
extraordinary powers, much beyond what the common law recog- 
nises in similar cases, for carrying that purpose into efi:ect, arc 
bound to furnish gas to the inhabitants. The terms, of course, 
may be matter of arrangement or agreement, but the obligation to 
furnish the gas is imperative. 

In the next place, the clause in the statute empowering the gas 
company to furnish the gas, and empoweruig them, in the event of 
the gas not being paid for, is the " 18th of the Act 57 George III., 
rap. 12, which enacts that such of the inhabitants of the <aty and 
suburbs of Glasgow and places adjacent as shall be desirous of 
having the gas laid into their houses or other appurtenances may 
and are hereby authorised and empowered at their own expense, 
having first obtained the consent in writing under the hands of such 
person or persons as shall be authorised by the said committee of 
management to give such cposent, to open the ground between the 
pipes belon^ng to the company and respective houses, etc., of such 
inhalitants, and to lay pipes from such respective houses, and to 
communicate with the pipes belonging to the baid company, and 
paying to the said company of proprietors yearly, quarterly, or 
monthly, such sum or sums of money for such gas as shall be 
agreed upon between them; and in case of default of payment of 
any such sum or sums of money as agreed to be paid, as aforesaid, 
it shall and may be lawful for the said company to cause the pipe 
or pipes belonging to the person (u* persons making such default, 
and communicating with any main or other pipe or pipes belonging 
to the said company, to be separated from the said pipe or pipes 
with which the same shall so communicate, and to couse (he gas to 
be stopped from issuing or running into the dwellinghonse or houses, 
etc., of every person making such default, and that the sum and 
sums of money which shall be due and in arrear from such person 
or persons to the said eompsny of pn^snetois shsU and iii^ be re- 
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cortred hj the Mid oompany by disfcreis ud mU of the goods and 
chattels of the persons liable to pay the same." 

What is partienlariy to be obsenred in referring to the chief ques- 
tioQ m the present case is, that the power of cutting off the supply 
of gas, conferred npon the gas compAiiy, is confined to the " agreed 
on** price or rates not b«ng paid. It is not said that the same 
power is to exist in the event of the price or rates demanded not 
bdng paid. The statute eridently contemplates the case of the 
eonsumers of gas making a certain faed payment or price, and, in 
the event of the same not bdng pud, authorises the company to cut 
off the pipes. But it says nothii^ as to a similar power being 
ezerdsed where the prioe of the gas has not been agreed on, and is 
•till unliquidated, like an ordinary shop account. And the Sheriff 
apprehends that, in a sound construction of the Act, the oases in 
inuch the cutting off the supply of gas may be held as authorised 
ate : lat, Where the rate has been agreed on, which is expressly 
prsrided for in the statute ; 2nd, Where, without the rate being 
agreed on, the demand has been liquidated by the decree of a c«n- 
petent Court; 8rd, Where, without other express agreement or 
decree, the rate or price may be held as baring been agreed on by 
prerions usage or implied agreement But what is to be said of a 
fourth case different from any of the three preceding, and thst is, 
where the amount of gas charged has not been liquidated either by 
express sgreement, deoee, or prerious usage, but is simply denuuided 
by the Gas Company, and the demand is denied and resisted hy ike 
eontumer. It appears to the Sheriff that it is impossible to hold 
that npon the simple tpee diani of the Gas Company, that a certain 
quantity of gas has been furnished, they are entitled to hare the 
demand inmiediately paid under the penalty of cutting off the pipe 
and throwing the party nsing the gas into Mai darknet* ; for which 
if the demand is for ten or twenty times the amount formerly paid, 
and the party consuming the gas is a manufacturer who has laid 
out perhaps hundreds of pounds in gas fittings, and lamps to light 
np his establishment. Can it be sail in such a case the Gas Com- 
pany are entitled to oonstitnte themselves judges in their own cause, 
and throw the consumers* establishment into darkness by cutting the 
pipes with the possibili W of its bemg so till the termination perhaps 
of a Etigation months after? 

On the other hand, the Sheriff is perfectly aware of the many 
diifieulties in practioe which would attend any attempt to liquidate 
by express agreement or decree the amount due for gas furnished to 
all the numerous householders and consumers of gas in this city and 
neii^bourhood. He knows that the threat of cutting off the sup- 
ply is a much cheaper and effectual oompnl^tor, in a great majo- 
rity of cases, than the threat of serving a summons, or any decree 
that may be obtained. But like other cheap and effectual compul- 
riton, eare must be taken that it is not curied too far. Perhaps 
the difficulty might be avoided by the expedient either to get the 
oonsomer to sign an agreement to the pipes being cut if the charge 
made by the company is not paid, or, what would probably be the 
easier and better way, for the company to send a printed notice to 
all the consumers, as is done with the public taxes, intimating the 
quantity of gas consumed, and giving notice that if not objected to 
within ten or fourteen days, the quantity indicated by the meter and 
charged for will be held as acquiesced in, and that if the sum due is 
not paid within a certain timo the statutory remedy of cutting off 
the supply will be applied. This would fiumish the Court with a 
saffident legal ground for holding that there was an implied agree- 
ment between the parties as to the amount of gas furnished, and 
not interfere with the statutory remedy of cutting off the supply. 

As the petition in this case at present stands, it is evidentiy 
defective to warrant the prayer, as it neither alleges that the 
quantity chaiged for was not furnished, nor that the quantity 
consumed du&g the period in question was not greater than it had 
been in former years. These allegations, however, were distinctly 
aada at the Bar, and it is to make the case embrace the important 
question treated of hi the present ttote, that the Sheriff has allowed 
the record to be amended. 



As allowed by this Interlocutor the petitionei's gave in 
a minate of amendment in which they proposed to make 
the following additions. ** That the petitioners have not 
conmuiied the quantity of gas chaiged against them by 
the defenders, and are not liable in payment thereof 
On the contiaiy, they aver that they did not consume 
during the period embraced in the accounts disputed, 
more than they did in previous similar periods. During 
that jariod they had no more meetip ffl on dnomeetiDgs 



that lasted for a longer period — and did not use mora 
burners than during t lie^e iin^vious similar periods. The 
whole gas apparatus was secured under lock and key in 
the usual way of the pursuers* association. The meter 
woi not examined by the defenders' officiaU as it should 
hace been. They were asked to examine it and did not do 
so^ the overcharge on the part of the defenders aroee, in 
all likelihood^ from the defective, or improper construc- 
tion, or condition of the meter, or the carelessness, or 
ignorance, or other improper conduct of the defenders' 
servants. The meter did not pi*oi>erly indicate what was 
consumed during the period in question. 

Farther^ that the defenders' servants^ or some of them, or 
their servants were requested hj the pursuers, or some of 
them, before this action was raised, to institute action for 
the account^ and give evidence of the consumption of gas 
alleged, and it was promised thai on such proof the sum 
would be paid, and they refused so todo^at lecut did not 
do so. 

Farther, that there was during the period embraced 
in said accounts no escape of gas, either by rents in pipes 
or cocks left open, so far as known. 

Farther, that on one occasion when the meter had been 
taken away, {from being frozen up, or some other cause,) 
the defenders were charged and at once paid a slump sum 
for the period they wanted the meter, although that sum 
was more than tliey should have paid. They so paid for 
the sake of peace. 

The respondents were also allo%ved to amend their 
defence, and they proposed the following additions : — 
Denied that the petitioners did not consume the quantity 
of gas chaiged against them by the defenders, or did not 
consume during the period embraced in the disputed 
accoimts, more than t^ey did in previous similar periods. 
The number and length of the pursuers' meetings, and 
the number of burners used by them are not admitted. 
The all^ations, as to Uie mode in which the pursuers 
secured their gas apparatus, is not admitted. Denied 
that the pursuers' meter was not examined by the defen- 
der's officials. Denied that the meter was defective, or 
improperly constructed, and that it did not correctly in- 
dicate the quantity of gas consumed by the pursuers 
during the period in question, or that there was any 
carelessness, or ignorance, or any improper conduct on 
the part of the defendew' servants, either in examining 
the meter, or other>vise, or that there was any oveichaige 
made by them. Not knoiMi, and not admitted that 
during the period in question there was no escape of gas 
from the defenders' pipes, or other gas apparatus, either 
by rents in the pipes, or in consequence of the cocks being 
left open. Quoad ultra denied. 

That part of the mmute of amendment proposed by 
the petitioners was at the second a^usting of the record 
struck out by the Sheriff-Substitute, and the petitioners 
appealed, and, after a hearing, the Sheriff pronounced 
the following judgment : — 



Haring heard parties' proooratora mriar the pniioflrs* appeal upon 
the Interiocotar appealed afaanst, and especially on the making ap 
and dosing the tecoid nnder the Interioootor of Uth May last, and 
whole process; in respect the alkgations dalsted bj IIm Sfa«tf- 
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Subititnte on the minate for i\n pimutrs, No. 10 of process most 
be reloTBofc to the issoe either oa the merits or on the question of 
expenses, and they are entitled to have them on record, holds the 
same as not deleted, and as forming part of the closed record, and 
quoe^ vkra allows both parties a proof of their respective allega- 
tions, and to each of them a conjunct probation, and so far alters 
the Interlocutor complained ot 

Note. — The Definiders say they have no proof to ofier in addi- 
tion to the printed notices, Nos. 5 and 6. If so, they may renounce 
probation resting on the documents in process. The proof now 
allowed is substantially the same as that pointed at in the Sheriff's 
Interbeotor of 24th Febniary, hist, as in their conjunct probation 
the defenders behoved to prove their allegntion as to the amount of 
gas consumed, and other matters involved in the case. Some of the 
matters stated in the minute of amendment do [not seem very re- 
levant on the merits, but they may have a bearing on the question of 
expenses, and therefore they are allowed to stand on record. The. 
real issue on the merits is that defined in the Sheriff's last Inter- 
locutor. 

Proof was then led by both parties at length, and 
having been conclnded, and parties' procurators heard 
thereon, the Sheriff-Substitute pronounced the following 
Interlocutor : — 

Having heard parties* procurators and made avisandum, and 
thereafter having resumed consideration of this process, with 
the proof and prednction : In point of fact, Finds that the petitioners 
have for many years past been tenants of a hall in Qreyfriars' 
Wynd, 147 ffigh Street, in which they held meetings in the even- 
ing tluee or focur times a week to conduct the business of their 
society : Finds that slnoe May, 1859, said hall, has been lighted by 
gas supplied to the petitioners by the respondents, who fnrnished 
the petitioners with a meter to measure the gas consumed, and the 
respondents from time to time rendered the petitioners accounts of 
the gas consumed and the price charged therefor, which accounts 
the petitioners paid up till 1st May: Finds that from Ist May, 
1861, to 2-lth December, 1862, no aooonnts appear to have been 
rendered by the respondents to the petitioners, in consequence of a 
aistake made by the occupant of an adjoining hall, who desired the 
aeeonnts to be sent to him and paid them, but was repaid by the 
Rspondents on discovery of the mistake ; but the averment of the 
petitioners that no surveys of the jras consumed by them were 
made by the respondents during said period is disproved by the 
survey book of the respondents, excerpts of which are produced in 
proeess on the call of the petitioiiers; Finds that, in the beginning 
of the year 1863, the respondents rendered the petitioners the two 
aoeonnta Now 2/5 and 2/6 of process, charging them in the former 
with £3 5s 7d for 14,300 cubic feet of gas as consumed between 
1st May, 1861, and 2Ist May, 1862, and in the latter with 
£2 Us 7d for 11,900 cubic feet of gas. as consumed from 21st 
Hay to 24th December, 1862, both as indicated by the meter: 
Finds that when these aoconnts were rendered by the respondents 
to the petitioDers, the petitioners refused to pay the same on the 
gnrand that they were OTerdiarged, that they were more than they 
had been charged for during similar periods, and that they had not 
consumed the gas charged for; and after some correspondence be- 
tween the petitioners' agents aod the manager of the respondents' 
company, the latter, on 18th April, 1863, sent the petitioners the 
eirenlar No. 2/3 of process, intimating that unless the two accounts, 
No. 2/5 and 2/6, amounting to £6 Os 3d, were paid within three 
days, the petitioners' supply of gas would be withdrawn, on receipt 
of which the petitioners caused this action to be raised, and con- 
signed the sum of £4, which was afterwards increased by order 
of Genrt to £6 Os. 3d., the sum claimed by the respondents: 
Finds that the petitioners have failed to prove their averment that 
they did not consume the quantity of gas charged against them 
from 1st May, 1861» to 24th December, 1862, or that the meter 
wed wu during that period defbctiTe in oonstmetion or condi- 
tion, or that those was any carelessness on the part of the respon- 
dsnts or their servants, but on the contrary, the respondents 
hsrn pTOTsd that the meter registered the full amount of gas 
charged agunst the petitioners, and that it was impossible t^t 
the meter could register more gas than what was actually consumed : 
la point of law, Finds that the petitioners were not entitled to 
nfose payment of the gas consumed by them, and on their so 
xefosing, the respondents by atatute were entitled to withold from 
the respondents any further supply, and eanae their pipe or pipes to 
be separated from the respondents* pipes : Finds, therefore, that 
thepetiti0aei»am not entUM to the mterdicfe emved, xeoalU the 



iatsrim interdict, dismisses the petition, and assoilasies the respon- 
dents; and authorises the Clerk of Court to pay to them the money 
consigned: Finds the petitioners liable in expenses, allows an 
account thereof to be given in, and remits to the auditor to tax and 
deoenis. 

The pursuers appealed, and after hearing parties, the 
Sheriff pronounced the following judgment : — 

Havingheard parties* procurators at great length under the pursuers* 
appeal upon the interlocutor appealed against, proof adduced, and 
whole process, for the reasons stated in the following note, alters the 
interlocutor complained of. Finds that in the proved droumstances 
of the present case, the defenders, the Glasgow Qas-Light Company, 
have no right, mther at common law or under any of their statutes, 
to cut off Sie supply of gas furnished by them to the pursuers, and 
thereby throw their premises into total darkness ; therefore repels 
the defences, grants interdict in terms of the prayer of the petition : 
Finds the pursuers entitled to expenses, to be taxed on the lowest 
scale ; allows an account thereof to be given in, and remits to the 
auditor to tax the same and report ; reserving all claim conipetent 
and right of action to the defenders against the present pursuers for 
the gas actually consumed and not pud for, and to them their de- 
fences as accords, and decerns. 

NoTA. — ^This case, which Is one of considerable practical impor- 
tance to the inhabitants of Glasgow and its neighbourhood, has been 
very ably ai^ed on both sides before the Sheriff, and he can see no 
ground for varying or altering his opinion, expressed in the note to 
the interlocutor of the 24th Februaxy, 1864. The right to cut off 
the gas, which the defenders here threatened to do, to compel pay- 
ment of thuir demand for the price of gas said to have been furnished 
is entirely of statutory origin. It has no foundation at common law. 
No one ever heard of such a doctrine as that a party who had come 
under an engagement to furnish water or gas, or any other thing 
for the use of a private party, was entitled, without any notice that 
he was intending to raise the price of the article furnished, threaten 
that he would, at his own hand, and without judicial authority, if 
the price was not paid, suddenly cut off tho supply. The Glasgow 
Gas Company's Act, however, being the 57th Geo. III., cap. 41, sec. 
18, does give a power to them to cut off the gas in certain dr- 
cumstanoes, and, therefore, it is necessary to consider whether these 
circumstances occur here. 

By the 18th section of this Act, it is enacted that such of the 
inhabitants of the city and suburbs of Glasgow as shall be desirous 
of having gas led into their houses, are jiuthorised to open tho 
ground at their own expense between these houses and the pipes of 
the Gas Company, and being subject to the same limitations, 
regohitions, and penalties as are herem-befere provided, with regard 
to the. said company, ** and also paying to the said company 
yearly, quarteriy, or monthly, such sum or sums of money for. such 
gas as Mhail be mu^talfy agrted upon between them ; and in case of 
default in payment of any such sum or sums of money so agreed to 
be paid as aforesaid, it shall, and may be, lawful for the said com- 
pany to cause the pipe or pipes belonging to the person or persons 
making such default, and commnnioating with any main or other 
pipe or pipes belonging to the said company, to be separated from 
the said pipe or pipes, with which the same shall so communicate, 
and to cause the gas to be stopped from issuing or running into the 
dwelling or houses of every person making such default." . 

It will be observed, from the words here quoted, that the case in 
which a cutting off of the supply of gas is dedared competent to the 
company is when the price baa 6ee» tf^eet? on, atid not been paid. 
It is not said has been demanded, and not been paid. But there is a 
great distinction betvreen these two things. Nothing can be more 
reasonable than that if a party has agreed with the company for a 
supply of gas at a certain rate, and he fails to pay that rate, the supply 
of gas should be cut off. But it is another and adifferent thing to say 
that a denumd made by the Gas Company for a muoh larger quantity 
of gas than they had formerly been in use to supply, and which de- 
mand has not been liquidated by agreement, either expressed or 
implied, and is denied to be due, entitled the company summarily to 
cut off the supply of gas without either notice of the charge to the 
party bound to pay, or any agreement by that party to pay tho same 
demanded. a t^ ^v 

It may safely be admitted that the word agreement used hi the 
statute should receive a liberal interpretation. If, theiefore, there 
has been any agreement between the parities as to thf& sura tp bo 
paid or the quantity of gas consumed to be ascerUined by meter, 
and that the agreed on sum or quantity mdicated by meter htshetn 
dufy Mmaied, ft may be conceded that an ttg^Jement has been 
made, and the snoimary pioc^ieding of cutting off m gu thereby 
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jnstlfied. So also if the sum daimod for the gu oonauiiMd htm 
been liqmdefted by the decree of a Court, or the admnnon of the 
party udng the gu. But in all diese cases the foandation of the 
riglkt to cat off & lapply is an Offreement, either express or implied. 
Bnt in the present case the defenders can fonnd on no agreement, 
cither express or impfied, to pay the increased accounts for gas of 
£8 6s. 7d., and £2 lis. 7d. churned by them. The defenders do 
not sJlege there waa any express agreement on the anbject of the 
increased aoooonts with the petitioners As little have they proved 
that they gave any notice to the pnrsners dnring the 18 months 
that the gas chaigiBd for waa being furnished that an additional 
quantity to that S previous corresponding periods had been con- 
snned. What they say is merely that the meter showed that an 
additional quantity had been consumed, and that they have charged 
for no more gas thin what the meter showed. But they have not 
established that thi^ left a printed or written notice with the pur- 
suers stating that the meter indicated an enlarged consumption. 
The punueA sUege that they heard nothing whatever from the Qas 
Co. as to the quantity of gas eon«nmed till 18 months after, when 
a demand was made upon them for a sum nearly 50 per cent, more 
than what they had formerly paid, although no more gas was con- 
sumed than formerly; and that, having received no intimation ef 
the increased consumption, the pursuers were entitied to rely upon 
the fomer amount of consumption as being overcharged, and tiiat 
in the fhce of a denial by the pursuen that they had tued more gas, 
the defenders were not entitled to use the extraordinary power of 
cutting off the supply of gas altogether. It is abundantly plain 
from the proof led how the mistake aroee, without ascribing any 
improper motive to the defenders* servants, or any fault to the gas 
meter. The defenders' surveyor mistook the neigfabooring premises 
for those occupied by the pursuers, it being a sdiool-reom, lighted 
also by gas, though firom a different pipe. He inspected the meter 
in these adjoining premises, sent the notices to Uie occupants of 
them, and aotually demanded and received payment from them of 
part of the sum now claimed from the pursuen. The error of 
double payment having been disoevered the respondent paid back 
the money to the neighbouring occupant, and then demanded it 
tnai the nursneis. j^ these drcumstancee it is not necessary to 
inquire whether the gas meter faithfully recorded the quamtUjf of 
gas oensumed or not. On this point there is, as usual, a difference 
c£ opimon among scientific witnesses. Several witnesses for the 
defenders say that the meter is so constructed that it ecatnoi iy 
poui^UUjf rtoord agcsbut (As oonMfner, though it may against the 
comtpamif. On the other hand, a respectable witness, wIm depones 
that he has made 80,000 gas meters for the company, says that if 
too much water is put mto the meter it will put out the gas alto- 
gether, yet that a more moderate quantity of water will csuss it to 
McKodfs store ga$ thsn has been actually consumed. Without 
stoppmg to inquhe which of the opinions of those skilful psrsons is 
most entitled to weight, it is sui&cient to observe that in the dr- 
eumstances that here occur, where so greet a change was made in 
the quantity of gas charged for as supplied to the pursuers, and 
espedally adverting to the mistake that waa made by tiie defenders* 
servants hi demanding payment of. the supply to the neighbouring 
premises histead of that supplied to the pursuers, the defenders were 
not entitled, in the face of the parBUers* denial that they had in- 
creased thdr consumption of gss, summarily and at their own hand 
to sever the pipes, and thus cut off the supply altogether; and 
therefore that the intenUot prayed for must be granted, with 
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18th Dbcbmbbs, 1865. 

8HEBIFP OOUST, CLACKMANNANSHXBB— ALLOA. 

(Mr. Sheriff Clask.) 

John I^itohell, Miner, v. Jambs Snowdowbts, Coal- 
master. 

ICiiifis Inspection Act, 23 and 24 Vic, cap. 151 — Penal- 
ties—Title to Sue— Summary Procedure Act— Civil 
•^OximinaL — A miner employed in a coal mine sued, 
in hie own name^ for the penalty incurred under the 
Mimes Inspection Act for inadeqwUe ventUatiofk Ob- 
jections^l) That ihe oompUmer had no title or inte- 



rest to sue; (2) the eon^kant ought to have been with 
the concurrence of the Procurator-Fiscal, ,Obfections 
sustained^ and complaint dismissed^ with expenses. 

The Sheriff-Substitute having taken the case to avizan- 
dum on 13th December, 1865, has since pronounced the 
following judgment, which is final ; bnt we understand 
that it is the pursuer's intention to bring a reduction. 

Having heard counsel for the parties and made aviaaodum; 
Finds that the oomplitner has no title to sue for the penaltj eon- 
ehided for : Therefore, dismisses the oomplafait : Finds the respon- 
dent entitled to eipenaes, and modifies the same to the sun of 
seven guineaa, and decerns. 

NoTB.— The Sheriff-Substttnte regrets that so long an interval 
should have elapsed sines the debate, and bad the oomplaint set 
forth a wrong urgently requiring inveotigstion this delay would net 
have taken pUce. Such does not appear to be the ehaneter of 
the case; the defective ventilation oompUioed of, and which is 
said to have rendered the respondent liable in the penalty, having 
occurred in July hut, and the parties having specially sUted that 
they desired a deliberate judgment on the important points raised 
hi the discussion, and that the Sheriff-Depute ahonld be consulted 
with before a judgment was pronounced. The submitting to him 
of a draft Interlocutor, and some difficulty arising as to the ground 
on which the judgment should be placed, have caused a delny 
which would not otherwise have ooeoired. The case of the respon- 
dent was put on the grounds (1 ) That the oomphiiner had no tide 
to sue ; and (2) supposing him to have a title to sue, it was ons 
which required the oononrrenoe of the public prosecutor to make it 
complete. The respondent's counsel appeared disposed to coincide 
(although he did maintain there was not a title in the oomplamer), 
that he might be held to have an interest to give him a title, pro- 
vided he had with it the concurrence of the Procurator-Fbcal, bat 
that the want of such concurrence was fatal to the oomplainer's 
title, and he directed his argument mainly to that view of tlie case. 
The Sheriff-Substitute was inclined at first to place the judgnient 
on this alternative plea, aasnmmg that the complainer as a woric- 
msn, and mterested in the due ventilation of the pit, had snch an 
interest as to give to that extent a title. But on more defiberate 
consideration of the prorieions and whole structure of the statnte, 
he is of opinion, and m this the Sheriff concors, that the eomphdner 
haa not a title to sue for the penalty in the 22nd section of the 
Act of Parliament. The Act, as declared in ito title, is for the 
** Begnktion and Inspection of Mines.*' It provides, iiUer aUa, 
a code of ^^ general rules " to be obeerved in all mines, wiA a view 
to the safety of the workmen ; and it is the first of these genend 
rules which it has been disregarded by the respondent, vis., the 
scarcity of adequate ventilation in the mines. To csrry out ths 
purposes of the Act 'inspectors of mines** are appointed by the 
Secretary of Sute ; and one of their duties in section 16 is te 
make inquiry into and touching th« ventilation of snch coal miufls, 
Ac., and into all matters relating to the safety of the persons 
employed, snd especially whether the provirions of the Act are 
complied with. The uispector is bound to give notice of cansss 
of danger, to have them remedied ; declaring that if any soeb 
general rules be n^leoted or wilfully violated, the owner of snch 
coal mme shall be liable in a penalty not ezcecdmg £20, or m case 
the default or neglect be not remedied with all reasonable despatch 
after notke in writing thereof given by the mspector, to a farther 
penalty of £1 for every day during whkh the offence continoes 
after snch notice. Section 26 provides that the penalties are to be 
recovered in a summary manner before the Sheriff, in the msnner 
prescribed by law in that behalf, and that all penalties when reco- 
vered are to be paid into the receipt of her If igesty's Exdieqner. 
Such bemg the general character of the statnte afSscting this case, 
it waa held in a former action agamst the present respondent m 
tUs Oonrt, founded on the same allegations, that the secretary of 
the Mmers' Association, a party in the position of a ooomen 
informer, held no title to prosecute for a penalty of £20. The 
present complaint, which is brought by an individual workman, nets 
forth that a number of workmen, induding the complainer, wace 
employed in a certain pit belonging to the respondent, on the daya 
mentioned, and when the ventiUtion is said to have been defective, 
and that the respondent has thus* incurred the penalty. It is with 
regret that an Interkn^utor was pronounced which bad the appear- 
ance of shutting out for a second time an inquiry into chafes of 
mismanagement, or neglect of duty on the part of the owner of an 
extensive colliery. But both of these attempts appear to prooecd 
on a misapprehension of the object and stmctors of the stafeote. 
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The oompUiner's title to prosecute for the penalty must rest either 
on the express direction of the statute itself, or from his having an 
interest sufficient to confer a title in consistency with the whole 
provisions of the statute. Now, while section 26 does not point 
out directly who is entitled to enforce the penalty, the whole tenor 
of the statute indicates that the inspector is the proper party to 
enforce obsarrance of the rules and provisions of the Act of Parlia- 
ment. The penalty of £20 is provided as an additional appliance, 
by which he may be enabled to enforce observance of the rules, 
should the more specific means he is entitled to adopt fail in that 
object This appears from the manner in which an additional 
penalty of £1 per day is incurred, should the imposition of the 
£20 not lead to the remedy of the fault or neglect, for it is incurred 
afUr notice tJureofin writing ffwen by the inspector. Both penal- 
ties are pUced in the same position, and the one is subsidiary to 
the other. The inspector may act in the matter either by himself, 
or by giving information to the Procorator-riscal, who admittedly 
is entitled to prosecute. On the other hand, there is nothing in 
the statute to countenance the idea that an individual workman 
is entitled to enforce the penalties. The rules and regulations, the 
obsenranoe of which the penalty is intended to secure, are for the 
benefit of the workmen as a body, and not for the individual 
advantage of any one. The penalty goes to her Majesty's Ex- 
cheqner, and it is scarcely conceivable that a workman could take 
i^ any complaint, except by taking up at the same time the case 
of his fellow-workmen. In the present case, accordingly, the com- 
phiner dues not say that he was in the pit on certain davs when 
the ventilation was inadequate, but that a number o/teorkmen, of 
whom he was one, were in the pit. An attempt was made to 
finmd the complainer's title on the interest he had as a workman 
whoae health and life and limb might be affected, and that indeed 
was relied upon as constituting his title to sue this complamt But 
even this is not set forth, and though otherwise competent thus to 
make out a personal title to sue, a much more special interest 
must be set forth to constitute a title to sue founded on interest. 
It is true that in certain circumstances set fprth in section 25 the 
peiuhy may be directed by the Secretary of State to be paid to the 
sufferer when there has been loss of life or injury from neglect or 
Tiolstion of rules. But this evidently contemplates that the 
penalty is recovered not by the party specially and directly inte- 
rested, and it points to an official charged with the duty of having 
the penalty imposed, and, except in such special case, paying over 
the same into her Majesty's Exchequer. In coming to the conclu- 
sion that neither a common informer nor an individual workman 
can enforce observance of the provisions of the statute by suing for 
the penalty, the Sheriff-Substitute does not see that there is occa- 
siott on the part of the workman to complain of the hardship of his 
position. The inspector b appointed for the express purpose of 
seeing to the observance by the master of the whole rules provided 
for the protection and safety of the workman, and it is impossible 
to suppose that any well-grounded complaint made to him will not 
leeeive attention, and if well-founded, secure the application of a 
soitahle remedy. Nor is the workman restricted to this single 
mode of redress, for in the event of remissness or neglect there may 
be a complaint against the inspector, who is liable to be removed at 
any time by the SecreUry of State ; and besides, the Procurator- 
Fiscal is admitted by the complaiuer to have a title to sue for the 
penalty. The Sheriff- Substitute has thought it right to add this 
remark, lest it should appear from the procedure in this and the 
previous case that the workman is placed in an unfavourable posi- 
tkn as regards the means of redress afforded to him in the statute. 

For CoB^Uttiner—llr, B. Urquhaet Stbachan, Advocates; 
and Messrs. Stragham & Ktd, Writers, Ghisgow, Agents. 

For JUtpandent^Hr. Gvturib Smith, Advocate j and J. 
Gbbgort Wallace, Writer, Alloa, Agent. 



I4th Dkcbmber, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sib A. Alison and A. Smith.) 

William M'Culloch v, James M'Intosh. 

SalTSge. — 7^^ chatterer of a vessel was on board when she 
sprung a leak^ and for services in saving the vessel, he sued 
finahage. Hdd^ that as a charterer he was assisting to 



save t/ie cargo^ his own property^ and was not entitled to any 
compensation. 
Conjunct Proof. — The proof in chief ivas led and closed. At 
the conjunct proof for the pw suet ^ he ivas himself called on 
to ptoduce his certificate as master. Objection^ that the 
document having been in his possession befofe the record was 
closed, it was too late to produce it ncw-^repelled^ and certi^ 
ficate allowed to be produced. 

This was an action for a random siun of JB200 sterling, as 
reasonable compensation or salvage for exti-aordinaiy 
services rendered and money expended, and saving from 
Imminent peril and total lo^s the screw-steamer " Jessie 
Brown," the property of the defender, in the course of a 
voyage from Stornoway to Liverpool on 23rd June, 
1862; the pursuer being then a passenger on board. 
The defender denied that the pursuer had been a pas- 
senger on boaixi. The vessel was not licensed to carry 
passengerrt, and he had paid no fares. He was one of 
the charterers of the vessel, and was on board in charge 
of part of the cargo, his own property. 

Appearance was entered for the defender, and the 
record was made up by condescendence and defences. 

The defender pleaded (1) The steamer having on the 
occasion of the stranding been under charter, as before 
explained, and the pursuer being on board and in pos- 
session in the capacity of charterer or one of the char- 
terers, he was in duty bound to render every service in 
his power for the preservation and safety of the steamer 
and cargo, without being entitled to recompense, or to 
any claim for salvage. (2.) At any rate, the pursuer 
not having been on board of said steamer as a passenger, 
and having interfered solely for the safety and preserva- 
tion of his Qvnx cargo, is not entitled to compensation or 
j^alvage. (3.) Even if the pursuer had been otherwise 
in a position to claim salvage, the services alleged to 
have been rendered by him having had no effect in 
rescuing the steamer from danger (if any), either in the 
way of stopping the leak or taking the steamer off the 
rock or otherwise, but the steamer having been rescued 
by the sole exertions of the captain and crew, the pur- 
suer is not entitled to compensation or salvage. (4.) 
Fiu'ther, the position of the steamer, and the manner of 
her stranding, and the alleged services of the pursuer 
were not such as to constitute a proper claim as for 
compensation or salvage at the instance of the pursuer. 
(5.) Generally the defender is entitled to absolvitor with 
expenses. 

The record was then closed, and parties allowed a 
proof. 

At the conjtmct proof for the pursuer; he was called 
on to produce a certificate given him by the master of 
the "Jessie Brown." The defender objected to the call 
in respect that it was admitted that the document had 
been in the possession of the pursuer before the record 
had been closed. The Sheriff-Substitute sustained the 
objection. The pursuer appealed, and after a hearing 
the Sheriff pronounced the following judgment : — 

Having heard parties' procnrators under the puraaer^s appMl 
against the Interlocntor declaring the proof closed and a deliveranoe 
pronounced in the course thereof : Finds that this is an action for 
reimmeration for alleged seryioes by the ponmer in saying a doop, 
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and a certificate having been called for from the purtaer in the 
couFM of the proof, to contradict a statement made bj a witness on 
oath| it was objected to as not produced before the record was 
closed, and the objection was sustained by the Sheriff-Substitute : 
Finds that the production called for was competent^ and should have 
been allowed, as no one is bound to anticipate what a witneaa is to 
say : Therefore, recals the deliTeranoe thereanent, and allowB the 
productioa to be made, and remits to the Sheriff-Snbatitute to pro- 
ceed further m the cause as accords. 

Proof having been closed, and partied* procurators 
heard, the Sheriff-Substitute pronounced tlie following 
Interlocutor : — 

Having heard parties' procurators and made avizaadnm, and 
thereafter hairing resumed consideration of this proo^ss, with the 
proof and productions : Finds that the defender is and was in June, 
1862, the owner of the scrow-steamer " Jessie Brown : " Finds 
that on 22nd June, 1862, the said steamer sailed from Stomowaj 
for Liverpool, with a cargo of herrings belonging jointly to the 
pursuer and a Mr. Fyfe ; the pursuer being at the time charterer 
of said steamer, and on board in charge of the cargo : Finds that 
about noon on 23rd June, 1862, while proceeding on said voyage, 
said steamer struck on a rock in the Sound of Islay, on which she 
remained till an early hour on the following morning, when she 
was got off, and proceeded on her voyage to Liverpool, where she 
arrived in saft'ty on 25th Jnne, and discharged her cargo : Finds 
that the steamer ** Jessie Brown " is built in water-tight compart- 
ments, and when she struck on the rock in the Sound of Islay, she 
waa only injured in the foro compartment, into which the water 
flowed, but did not and could not penetrate into the other compart- 
ments : Finds that when said steamer struck on the rock the 
weather was calm, and there is no evidence that she was ever In 
any danger of being lost : Finds that the pursuer did assist in 
attempting to stop the leak in the fore compartment by placing 
turf on it and securing the same with boards, and he also a.Hsistcd 
in removing the cargo for the purpose of lightening the vessal, and 
thereby assisted in getting her off the rock ; but he has not proved 
that the vessel was in imminent peril, and would have been totally 
lost but for the measures adopted by him, or that the result of his 
advice and services was that the ship was saved to the defender : 
Finds that the pursuer has nut proved that he expended £3 in 
procuring the assistance of men and a sm:u'k from Port Askaig. 
In law, finds thnt the '' Jessie Brown " never having been in immi- 
nent peril, and not having been saved to her owner by the pursuer, 
he is not entitled to any salvage : Finds farther and separaiim that 
even if the " Jessie Brown " had been in imminent danger, and the 
pursuer's exertions had contributed materially to save her, he would 
not have been entitled to salvaget, as be was not a disinterested 
parly at the time, but was on board as charterer of the ship and part 
owner of the cargo : Therefore suptains the defences, a^»oilzie8 the 
defender: Finds the pursuer liable in expenses, of which allows an 
account to bo given in, and remits the same to the auditor to tax 
and report, and decerns. 

Note.— In deciding this case it is necessary to consider what 
are salvage services and who are entitled to be salvors : As to the 
the first point, in the case of Clifton v. Lightbody, Sir John Niool 
says — " The ingredients of a salvage service are, first, enterprise 
in tie salvors in going out in tempestuous weather to a-ssist a 
veasel in distress, risking their own lives to save their fellow- 
creatures, and to rescue the property of their fellow-subjects; 
Secondly, the degree of danger and distress from which the property 
is rescued, whether it were in imminent peril and almost certainly 
lost, if not at the time rescued and preserved; Thirdly, the degree 
of labour and skill which the salvors incur and display, and the 
time occupied ; Lastly, thu value. Where all the drounistances 
concur, a large and liberal reward ought to be given, but where 
none or scarcely any take place, the compensation can hardly be 
denominated a salvage compensation — it is little more than a mere 
remuneration — pro opere et iifcore." As to the first point, the 
weather was perfectly calm, the lives of no persons were in danger ; 
therefore the pursuer ran no risk, and as to saving the property of 
his fellow-subjects, he appears from the evidence t9 have been more 
interested in saving his own herrings As to the second point, it 
does not appear from the evidence that the " Jessie Brown '* was 
ever in imminent danger. She had sprung a leak, but the injury 
she sustained was entirely confmod to the fore compartment of the 
vessel — ^that compartment filled with water np to the sea level, it 
ooald go no higher ; and none of the water penetrated into any of 
the other compartments of the vessel After she was got off the 
rock she proceeded to liverpool in safety, with this oompaitment 



of^en full of water. There she diacharged her cargo, and, without 
receiving any repairs, proceeded in safety to Glasgow. As to the 
third point, vis., the degree of labour and skill which the pur- 
suer displayed, he no doubt went ashore and cut some turf, whidi 
he placed in the leak and secured it with boards, but from the evi- 
dence it is doubtfh! whether this operation did any good or not As 
to the question of who are entitled to be salvors: In the case of the 
" Neptune *' v. Clarh, Lord Stowell defines a salvor to be "a per- 
son who without any particular relation to the ship in distress, 
proffers nseful service, and gives it as a volunteer adventurer, with- 
out any pre-existing covenant that connected him with the dutj of 
employing himself for the preservation of the vessel." When the 
" Jessie Brown '* went on the rock in the Sound of Islay, ponner 
was the charterer of the vessel. He says himself, when examined ts 
a witness, ^* I was the sole charterer for that voyage; " and he waa 
aljso, Along with Mr. Fyfe, joint owner of the cargo. He had 
therefore as great an interest in the preservation of the ship and 
cargo as the defender had; and the evidence, even that of the 
pursuer himself, has impressed the Sheriff-Substitute with the con- 
viction that in all the pursuer did he was actuated by a desire 
rather to save the cargo, his own property, which he admits waj 
uninsured, than to save the venel for the defender. 



The pursuer appealed, and after a hearing, the Sheriff 
pronoimced the following judgment : — 

Having heard parties' procurators under the pumer^ *PP^ 
upon the Interlocutor appealed against, and made aviaandam, and 
conaiderel the proof adduced and whole process : Finds that this 
is an action for salvage claimed by the pursuer for servioea alleged 
to have been rendered by him to the sorew-steamer " Jeaae Brown,** 
of which the defender is owner, in June, 1862, while on a voyage 
from Stomoway, with a cargo of herrings, belonging jointly to tlM 
pursuer and another party named Fyfe, during stress of weather, 
and the defence is a denial of the alWged danger, and of the 
defender's liability for any aalvage: Finds it proved that while oa 
said voyage the vessel struck on a rock in the Sound of lahiy on the 
23rd Jane, on which she remained till an eariy hour on the follow- 
ing morning, when she proceeded on her voyage to liverpool, 
where she arrived on the 25th : Finds that it waa high water when 
the vessel struck on the rock, and the weather waa calm, and that 
the pursuer had warned the master that he was going too near the 
shore, and that the master said at the time when the vessel was ob 
the rock, that ho did not care for the vessel, which waa worth about 
iC3000, as she was fnlly insured, although the cai^ which was 
worth £430, was not : Finds that the vessel was buUt in water- 
tight compartments, and when she struck on the rock she was only 
injured in the fure couipartment, into which the water flowed, but 
did not and could not penetrate into the others : Finds it proved 
that the pursuer, who was on board the vessel when she atruck, 
not as a passenger, but as one of the charterers of the vessel, end 
joint-owner of the cargo on board, did render some services to the 
vessel attempting to stop the leak by placing turf on it, and secuiing 
the same with boards, and also assisted in removing part of the 
cargo for the purpose of lightenmg the vessel and getting her off 
the rock : But finda that the services rendered by the porauer were 
not greater than were incumbent upon him, as a charterer of the 
vessel and owner of half the cargo which was on board, and that 
qttoad these services the pursuer was auctor m rem nuan^ and is 
not entitled to any salvage : Therefore, adheres to the Interiecntor 
on the merits, assoilzing the defender, but in the whole circiiin- 
stances of the case, and especially adverting to the strong terms of 
the certificate granted by the master of the vessel of the services 
rendered by the purauer : finds only tieo-ihinb costs due to the 
defender, and so far varies the Interlocutor, but quoad tiUra dis- 
misses the appeal. 

Ad. T. G. Wright. AlL D. Fobbxs. 



]5th Dbcbmbsb, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shbbifps £. S. Gordon and Dr. BxRCUkT.) 



Campbell Blaib, Appellant in Toward's Sequestration. 

Sequestration— Claim— Voucher — Bill Stamp. — Terms oftsoo 
unstamped documents whkh^ rejected by the trustees, lijere od- 
tniUed by the Sheriff as good vouchers for claims to rank on 
on a sequestrated estate. 
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HaTmgiieaid parties' pRmuTAtore and mafdeaTiBandum: Stiatains 
tbe appsa], lerefses the deUvwanoe of the truatee, remita to him 
to admit the appellant's claim and rank him acoordinglj; and 
decern against the tmstee for £2 of costs and the expense of 
(Utiact 

Nari.>-Tb0 appellant claimMl as p«r affidavit for £60, *' con- 
ibnn to acknovledgment bj Peter Ewing Towart (the baukmpt), 
daUd 2lBt Maj, 1862, with the sum of £2 48., being interest at 
the nte of five per oentnm per annum from tbe 2l8t May, 1864, 
amoooting in whole to the aom of £62 4s." The voucher of debt 
is twofold : Fust, a letter in the following terms : — 

"Blairgowrie, May 21, 1862. 

"Dbab Sib, — Yonr kind favour to hand this morning with 
bink dnft, for whicb yoa have reoe^ Accept my but iAank$, 
and with best lespeots to self and fiunily, yours respectfully, 

" Peteb E. Towabt. 

«To Campbell Blair, Esq." 

On the same sheet of paper is the following voucher : — 
" £60. " Blairgowrie, May 21, 1862. 

"I have this d^ received, in loony from Gampliell Blair, Esq , 

10 Aigyla Street, QIasgow, the sum of sixty pounds sterling, to 

be repaid, with interest, six months from this date. 

" Petsr E. Towabt." 

The tmstee lejeeted the claim, with the following remarks — '* This 
daim is founded upon a letter of acknowledgment or bill or promis- 
Mrj note, by the bankrupt to the claimant, bearing a clause of 
interest, and payable at a special date. The bill bemg unstamped 
and illegal, the tmstee ui hoe statu rejects the cUim." So far as 
tbe daim is founded on the second voucher, the Sheriff- Substitute 
is nufiaed to hold that it it a promiaory note invalid without a 
tfamp; and, unfortonately for the ends of justice, and perhaps even 
kt that of the revenue, incapable of being made valid by stamping 
on pajnent of any penalty however high. It is a public wrong 
wkere the mere int eres t s of the revenue to protect a few pence or 
diiffiag? at the most should be allowed to override the ends of jus- 
tke. The Sheriff-Substitnte has known cases of most gross injus- 
tice and of ndn to families by this moat iniquitous st^te of the 
nvenoe law. Courts of justice, however, cannot make law, but 
mnst enforce it, however grievous in some instances may be the 
appiieatioB. Looking at the decisions, it appears that the second 
vooeher must be held a promissory note. In such there is no pre- 
die formula. It has all the essentials of a promissory note — a 
debtor to pay and a payee to be paid ; a sum to be paid, and at a 
piedse date when to be paid. It is no rule that a voucher is not a 
pmnissocy note because only admissible as a ground of action, and 
not sniBdent in Scotland to permit summary diligence, because the 
StsDp Aot being a British statute, this would institute an elemept 
if jodgpient in SootUnd unknown in England, where summary 
noedy on bills is attll, at least in Scotch form, perhaps unfortu- 
. Bstely, unknown. But whilst the negative of the proposition is 
Knmd, it cannot be doubted that where a voucher is sufficient to 
wanant sammarr diligence in Scotland, it must be a promissory 
Bate. Now had the voucher annexed to the letter of the bankrupt 
been on the proper stamp, there appears little or no doubt but that 
itnugbt have passed by indorsation, and a notary would have been 
aotborised to have protested the same when at maturity, at the 
iBstaace of the last bolder, and summary diligence would have been 
obtained on such protest. The solicitor for the appellant contended 
it was a proper bond. But were he right in his position a stamp 
u snch, would nevertheless have been necessary. All bills may in 
a sense be held as bondt, seeing they bind the obligant, but it does 
not foOow that all bonds are bills. A bond is generally a I'egu- 
lariy exeented and formal deed, and on the face of it recognises a 
pcrmineRt advance on payment of permanent interest to endure for 
forty years, and which can only be passed from one to another by 
assignation, and an actual summary diligence can only proceed 
ander tbe cip i ea s clause of consent to that effect, and, on tbe other 
hsad, bills are oonunercial documents, and in their expression are 
intended only to serve for a brief time passing from hand to hand 
by mdorsation, and extinguished in six years. The following 
authorities may be consulted— 10th July, 1856, M'Cubbin, 28 
Jwritt, 618 ; 17th January, 1888, Shedden, 10 JvHtt, 197 ; 18th 
Hay, 1830, M'Intotk, S.D.B. 739 ; dOth June, 1852, Mibie, 24 
Juritt, 154; 8d June, 1864, M'Fariane, 36 Jtaritl, 574. But the 
Sheriff-Substitnte is of opinion that the letter sending the voucher 
ia of itself a sufficient acknowledgment of debt It mentions the 
leoeipt of a bank draft In a series of cases an acknowledgment of 
Rcopt of money always has been held in diUnt to imply an obligsp- 
tion to repay (Idth June, 1887, AUmi 1864, Jf 'JTeon, 86 Jurist, 



190. The amount of the sum iu the bank draft is not mentioned 
in the latter, but this could have been proved by its recovery from 
the bank, boariog doubtless the indorsation of the bankrupts. But 
as it has been decided that a document which could not be sus- 
tained as a voucher of debt because of defect of stamp may, never- 
theless, be received in endence of a correlative fact, it perhaps ia 
competent to look at the annexed promissory note to uscertain 
merely the amount of the sum remitted and acknowledged, seeing 
that receipt of a certain sum is otherwise proved. But this last 
does admit of some doubt. Simple acknowledgment of receipt of 
money or of debt, as an 1 If, has been repeatedly held to reqture 
no stamp for their validity. See the oase — Wheeldon, 2 CkUty, 
899; 18th February, 1854, MPherson\ MaUkevson v. Ross, as 
reversed In the IToiiae of Lords, 13 English Jurist, 307 ; BelTs 
Appeal Cases^li. 



18tk Decembeb, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sir A. Ausox and SrRAinEBiv.) 



JouM Arbuckle, Suspender v, John Mitchell, 
Charger. 

Bill — Alleged Preference — Proof.— ^4 bill ^i as alleged to have 
been impetrated from a party when insolvent, and was a pre- 
ference. The bill bore to have been granted for value. The 
charger cnrved that the proof be restricted to his writ ot oath. 
The Sheriff alloived a proof habile modo. 

The point in this case was whether the proof ought to 
be limited to the charger's writ or oath. 

In October last Arbuckle was charged on an extract 
Registered Protest to make payment of £19 I8s. 3d., 
being the contents of a bill drawn by the charger upon 
and accepted by him, which charge he suspended on the 
averment that in August, 1863, he was insolvent ; that 
the charger along with the other creditors agreed to 
accept, and were paid lOs. per pound in full of their 
claims ; that the charger impetrated from the suspender 
a bill for £29 I8s. 3d. at the time when the lOs. per 
pound were paid, being the difference between the com- 
position and the original debt ; and that when this bill 
became due the suspenders paid £10 in cash, and the 
bill was renewed for the balance. This renewal is the 
bill under suspension. 

The ground of su.spension urged is, that the iirst bill 
and the rei^ewal of which in part, not constituting a 
new debt, was granted for no value, and was an attempt- 
ed preference over the other creditors, and a fraud, 
and a proof was craved habile modo. 

The charger, iu his defences, stated that the aver- 
ments in the petition were erroneous, and he explained 
that the suspender's insolvency was " pretended ;" that 
he was induced to accept of 10s. per pound " to account," 
and to take the bill for the balance ; and that, as the 
bill under suspension bears to be "for value received,'' 
the contrary can only be proved by the charger's writ 
or oatli. 

Sheriff Strathem pronounced the following Inter- 
locutor : — 

Before further answer, and under reservation of all questions as 
to the competency of the evidence which may be oflertd : Allows 
parties a proof of their respective averments, and to each a conjunct 
proof: Gi«nts diligence, &c. 

The charger appealed, but the Sheriff adhered. 
Act, Christie. AU, Laho. 
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19th December, 1865. 

SHERIFF COURT, FIFESHIBE—CUPAB. 

(Sheriffs Mackbmzub and Taylor.) 

RoBB V, Faibweather. 

Process — Note of Evidence — ^16 & 17 Vic, cap. 80, sec- 
10.— Objection tJuxt the Sheriff's Note of Evidence did 
not hear that the witness could not write, impelled; the 
obfector not averring that the witness could write^ and 
the party founding on the etddence averring that the 
witness had declared Jier inability and could not write. 

This was an action of filiation, in which the Sheriff- 
Substitute decerned against the defender. The defender 
appealed, and in a reclaiming petition — prepared by Mr. 
Jolm Rhind, advocate — pled tlial the Sheriff-Substitute 
had taken into considemtiun and decided against the 
defender upon what he regarded as the evidence of the 
piursuer, but which could not be held as part of the proof 
since it was not signed by her, and did not bear that she 
could not write. By the Act 16 & 17 Vic, cap. 80, bce. 
61, all previous laws and usages are kept in force the 
repeal of which was not necessary to give effect to the 
provisions of that Act. Prior to 1853 it was held that 
the depositions of a witness must either be signed or 
bear that the witness could not write. It was bpecially 
required by the above statute that the witness should 
sign the notes of evidence when able to write, and it 
was not necessary to give effect to the other provisions 
of the Act that the witness's inability to write should 
not be recoided. It became indeed necessary to record 
the inability to account for the absence of the statutory 
requisite of signature.. Therefore there was no evidence 
by the pursuer in procerus. Witliout her evidence there 
was no case against the defender, who ought therefore to 
be assoilzied, as no further proof could now be allowed 
to the pursuer. The defender then proceeded to argue 
that, admitting the pursuer's evidence, the case was not 
proved against him. 

The pursuer answered that in regard to proper deposi- 
tions, ivjne of the decisions quoted by the defender came 
nearly up to the point iieces>iiry for his objection ; that 
where it was not averred that a witness could write, and 
the accuracy of its contents were not impugned, a di.s- 
position was not to be received as evidence because ^)<»r 
incuriam there had been an oniisision to record the 
inaJbility of the witness to write. But by see. 10 of the 
recent Act, "written proofs were abolished," as the 
rubric expresses it, and the rules as to the depositions 
are not applicable to the notes of evidence now directed 
to be taken. A note of evidence is a new thing in law 
altogether, created by the statute, which prescribes, as 
xegards signing, its only requisite to be that it shall be 
signed by the witness if he can write, If he cannot 
write, the statute gives no direction. The inability is 
not required to be recorded. As the law presumes that 
the Sheriff-Substitute did all that was incumljent upon 



him, and amongst other things ascertained whether the 
witness could or could not write, the legal piesomptioii 
was that she could not write l>ecause she had not signed. 
The fact, however, was — and the defender had caiefiilly 
avoided saying an3rthing to the contrary — thst the pui^ 
suer could not write, and on having the note of evidence 
read over to her, and being asked to sign it, fthe dedand 
her inability. The Sheriff-Substitute had omitted, before 
proceeding with the next witness, to add, " I cannot 
write,'* to the note, as he usually doea^ and as is done 
with other witnesses in this proof,—- a circtunstance the 
pursuer's agent could not be aware of at the time, and 
had not been noticed by any one till after the present 
appeaL If there was any irregularity in the note not 
bearing inability to write, the Sheriff-Substitute might 
be asked yet to record what would be within his recol- 
lection, was not part of the evidence, and was simply 
explanatory of the absence of the signature ; or the pur- 
suer could appeal to depone to her inability ; or, if the 
defender wished that, her evidence could be taken de 
novo. But certainly her testimony could not be lost 
to her through what was no fault of her?. 

The Sheriff adhered (2eth December, 1865), adding 
a long Note, which in reference to the other objection 
was as follows : — 

NoTB. — The defender nuuntaine that the evideaoe given hj 
A^es Robb, the panner, and set forth in the notes of the erideaoe 
taken by the Sheriff>Sabetitnte and mnthentiaited by him, is to he 
held sa not formini; part of the proof sddnoed bj her, ond is to he 
entirely disregarded because the note of her evidence is not dgncd 
by her, and does not bear that she cannot write. The defe&dv 
does not aver in Lis reclaiming petition that the pamwr cm viite, 
and the porsoer avers in her anawen that she cannot write. The 
Sheriff cannot give eflcct to this objection of the defender, whi(& 
has been stated for the first time in his reclaiming petition. The 
note of the evidence adduced in the cauw was taken mith bis own 
hand by the Sheriff-Substitute. It is entitled, *' Notes of evidooec 
taken by the Sheriff-Subet tnte. Pursuer^s proof. Agnes Bobh 
V. John Fairweather." The proof is taken continnonsly. The 
evidence of the pursuer, and indeed of every witness adduced by her, 
is authenticated by the signature of the Sheriff^Substitute, and at 
the end of the pursuer's proof — no objection having been staOed 
by the defender to the pursuer's proof as so taken down — ^there Is a 
minute signed by her procurator, declaring *^her proof in chief 
closed." The defender's proof is thereafer taken down contannoiialy, 
and authenticated in the sanio way in the notes of eridenoe. 
The Sheriff cannot in these circumstances sustun the defeader'k 
objection, and he considers that the cases cited by the defender aie 
inapplicable, The statute 10 & 18 Vic, cap. 80, which regolats 
thiA matter, only requires that the note of evidence given by esdi 
witness shall be signed by the witness on the last page, **ifke cam 
wriie^ The statute does not require that the note of cvideooe 
shall state, when the witness cannot write, that such is the ease. 
It \& not averred by the defender that the pursuer can write. She 
avers that she cannot, and under the provisions of the statote, and 
having regard to the facts above set forth, the Sheriff ia of opinioB 
that the note of the pursuer's evidence is sufficiently anthontieated, 
and that the maxim applies, anima prtavmuntvr rite et 9ohmntw 
esse acta. The defender might, with equal if not greater force, 
maintain that because the date of the pursuer's evidenco does not 
bear that she was sworn, or that it was (as required by the statute} 
read over t«i her before i(he was dismissed, it cannot be looked at, 
and must be rejected. 

For Pursuer — Robsbt Thornton, Forfar; W. A. Taylor, 

Cupar. 

For Defender — ^Thomas Davidson, Cupar. 
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20tr Dbcbmbkr, 1865. 

SHESIFF COURT, LANABKSHIBE^GLASOOW. 

(Mb. Shsbiff Bbll.) 

D. M*Ctjbbik and James Wink, Competiug for the 
Trusteeship in the Sequestration of J. H. Reid & Co. 

Sequestration— Competition for Trusteeship — Claims and 
Vonchera. — The signature on a bill futu delete on being 
ntind, but was again euidedy and made the ground to claim 
md act in sequestration. Held that the vote was bad. 

Correction of Claim and Affidavit — Clerical Error. — TTie daf^ 
iftJkfor 2fth in the statement added to the oafh^ in which th , 
iaie was correct. Allowed to be rectified. Ttoo immaterial 
Vfords interlined^ and a margined addition unauthenticated 
kdd pro non scripto, and not to vitiate a claim and oath. 
A claimant was designed as carrying on business in " Stir- 
Ungt*^ and the bankrupts against whom the debt is sworn as 
carrying on business " there^'* while, in point of fact^ they 
carried on business in Glasgow, The claim u*as allowed to 
he cortocted. 

Stamp — Voucher. — A document in the following terms to be an 
I O U, and requiring no stamp, therejore a good voucher in a 
sequestration : — " At your request we have looked into your 
accounts^ and we hereby eulmit that loe owe you at this date 
the sum of£i$oOf which includes Cohen^s acceptance of£(ioo. 
We understand that you have made it £i7SOj but this latter 
sum we do not admits 

Thb following ohjections were taken by M'Cubbin to 
the rotes for Wink: — 

1. Oath by Thomas Carlisle, partner of the firm of 
Thomas Carlisle & Company, manufacturing chemists in 
Glasgow, claiming to be ranked and to vote for the sum 
of £216 168. 9d. This claim is not sufficiently vouched. 
The signature on the bill was scored and deleted, and 
thereafter said bill ceased to be a good voucher of debt. 
It could not again be made a valid bill or voucher by 
adding the new signature. Such an act could only have 
the effect of making it a new bill, requiring a new stamp. 
In any case, the voucher must be regarded as vitiated 
m etsentiaUbus. Tlie signature now appearing on tho 
bill was added on the eve of sequestration, and for tlie 
purpose of rearing up a claim to vote in the sequestra- 
tion. The debt claimed is not due. 

2. Oath by James Samuel, civil engineer, 26 Groat 
George Street, Westminster, claiming to be ranked and 
Tote for the sum of £450. This claim is insufficiently 
vouched. The signature on the bill produced was scored 
and deleted, and thereafter said bill ceased to be a good 
▼oQcher of debt. It could not again be made a valid 
bill or voucher by adding the new signature. Such an 
act could only have the effect of making it a new bill, 
requiring a new stamp. In any case, the voucher must 
be held as vitiated in essentialibus. The signature now 
x^pearing on the bill was added on the eve of sequestra- 
tion, and for the purpose of rearing up a claim to vote 
In the sequestration. The debt claimed is not due. 
Further, the bill founded on is only signed by the indi- 
vidual name of the bankrupt John Reid. Tlic said John 
Reid is not the sole partner of the said firm of John 
Henry Reid & Co., David Reid, commission merchant in 
Grlasgow, being also a partner. It cannot, theretore, 



form a good voucher of debt against the said firm. No 
bill corresponding to the description contidned in the 
affidavit has been produced. 

3. Oath and claim by Jacobina Morrison, spinster, 
Glasgow, claiming to be ranked and to vote for the sum 
of £120. This claim is not sufficiently vouched : the 
document produced being improbative, is not sufficient 
evidence of any debt. The debt, if it ever existed, has 
been prescribed. No debt is now due to the claimant. 
The claimant is conjunct and confident with the bank- 
rupt ; and 90 explanation is given as to the nature or 
character of the debt. It is only signed by the bank- 
rupt John Reid, and is not a voucher against the com- 
pany. The oath is defective, in respect that it does not 
aver that the sum claimed was due at the date of the 
sequestration. 

4. Oath and claim on behalf of James M^Hemy & 
Co., London, claiming to be ranked and to vote for 
a debt of £3035 14s. The oath is insufficient and 
defective. Ex facie, it is impossible to ascertain who 
makes the oath. It is not made by the alleged creditor. 
The claim is not vouched. The orders referred to in the 
affidavit are not produced. 

6. Oath and claim on behalf of James M*Henry & 
Co., merchants, Liverpool, claiming to be ranked and 
to vote for £2305 2s. 9d, The claim is unvouched. 
No evidence whatever of the alleged cash transactions 
has been produced. The affidavit is dated anterior to 
the sequestration, and there is no deposition, therefore, 
that the debt was due at the date of sequestration. 
The oath is not made by a partner of the firm, and the 
party said to have made the deposition does not even 
depone that he is. 

6. Oath and claim by George Shand, chemist, Stirling 
claiming to be ranked for a debt of .£940. This claim 
is not sufficiently vouched. No such letter or acknow- 
ledgment as that described in the affidavit and claim 
has been produced. The affidavit is vitiated in essenti- 
alibus. The claimant holds' securities which he has not 
valued. In particuliiT, an acceptance by Cohen & Com_ 
]mny to the bankrupt, and rendered by the latter to the 
( laimant. The claimant does not depone that there is 
any debt due to him by the bankrupts. The document " 
fVnmded on is liable to stamp duty, and it is imstamped, 
at least it is insufficiently stamped. 

7. Oath and claim by Arthur Finch, partner of the 
tinn of Lemuel Goddaixl, Findi, & Company, claiming 
to be ranked and to vote for a debt of £516. No man- 
date authorising the vote tendered on behalf of these 
claimaiits was produced, at least no sufficient mandate, 
The voucher foimded on now in process was not timo- 
ously produced. An essential part of the oath is written 
on the margin, and is not authenticated by the deponent 
or the Justice of the Peace. The document foimded on 
is liable to st*imp duty, and is unstamped, at least is in- 
sufficiently stamped. The description of the document 
founded on contained in the oath is vague and insuf- 
ficient. 

The competitor Wink lodged no objections to the 
votes for M'Cubbiii ; and after hearing parties' procu- 
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curators on the objections for M^Cubbin to the votes 
for Wink, the Sheriff pronounced the following judg- 
ment : — 

UftTtnic oonndend the note of objections for Darid M'Gubbin, 
aooonntant in Glasgow, competitor for the office of trustee apon the 
seqaestrated estates of John Henrj Reid ft Company, merchants 
in Glasgow, and John Reid, commission merchant there, the sole 
partner of said company, as such and as an indiridual, and having 
heard the procurator for the said competitor, as also the procurator 
for James wink, accountant in Glasgow, likewise a competitor for 
said offioe, but bj whom no note of objections was lodged : Finds 
and declares, for the reasons stated in the annexed note, the said 
James Wink to have been dnij elected trustee on the said seques- 
trated estates : Finds the unauoceasfal competitor, K'Cabbin, liable 
in half costs for the reasons also stated in the annexed note, allows 
an aooount thereof to be given in, and remits the same to the audi- 
tor of court to tax and report, and decerns. 

Note. — At the meeting for the election the votes for l^fr. Wink 
amounted in value to the sum of £7581 ISs. 6d., and those for 
Mr. M*Cubbin to the sum of £589 16a, 8d., giving the former an 
apparent majority of £6981 16s. lOd. At the scrutiny the votes 
for Mr. Wink of James MUenry, claiming for £3035 lis., of 
James M'Henry & Co., claiming for £2805 2a. 9A, and of Lemuel 
Goddard, Finch, & Co., claiming for £515, were admitted to be 
bad, and the cumulo amount of these votes beincj deducted from 
Winks' majority reduced the same to £1 137 Os. Id. It was tli^n 
admitted for Mr. M'Cubbin that unless bis objections to the vote of 
George Shand & Co., claiming for £940, were sustiinod, he coiiLl 
not turn the majority in his own favour. The fii-st objection to 
Shands' vote was that it was not sufficiently vouched, in resp tt 
that no such acknowledgment as was refem»d to in the oath li;»d 
been prodnoed. The oath bears that the bankrupts were owin;; tlio 
deponents firm *' the sum of £1040 sterling conform to acknow- 
ledgment of debt by the said John Henry Reid & Co., dated 27tli 
April, 1865, and now herewith produced, less sums received to 
account, credited conform to annual statement." The acknowledg- 
ment itself is for a debt of £1500, and the credits given in the 
statement annexed to the affidavit reduce the debt to the sum 
claimed of £1040. There is thus no contradiction between the 
acknowledgment and the terms of the oath, seeing that after de- 
dncting the credits it vouches the claim. In the statement added 
to the oath the date of the acknowledgment is by clerical error 
given as 17th instead of 27th April, but the true date is stated on 
the affidavit itself; and the case is thus distinguished from that of 
Anderson, 7th July, 1847, where the date of the voucher was not 
stated in gremio of the affidavit, but only in the account annexed, 
where it was erroneously' given as 3rd December instead of 8rd 
November, which discrepancy the Court with some hesitation held 
to be fatal. The second objection to the vote was that the affidavit 
was vitiated t» CMentialibus. This objection was founded on the 
Interiineation of two words above two others, which wer(^ t^cored 
without any authentication, and on a mai^nal addition which wns 
only initialed by the claimant, and neither initialed nor tagavd by 
the justice. The two interlined words, however, had no mjiterisl 
bearing on the real substance of the affidavit, and were not allc-^cd 
> to have been interpolated subsequent to its emission ; and as re^r^rded 
the marginal addition, it was held pro noa scrijtto^ the aiti livit 
being sufficient without it. The third olijpction was that the claim- 
ant held an acceptance by Cohen & Co. to the bankrupt indoi-scd 
to said claimant, which he had failed to value. This, however, was 
incorrect in point of fact, as it was not averred thnt there wn« any 
other acceptance of Cohen & Co. except the one which was vnlu-.d 
in the affidavit. The fourth objection was, that the oath di<l not 
set forth that there was any debt duo by the claimants to the bauk- 
rupts. The objection rested upon the fact, that at the outset of 
the oath the claimant is designed as a partner of the firm of " George 
Shnnd & Company, chemists, Stirling,*' and that the bankrupts 
against whom the debt is sworn are immediately afterwards de- 
signed as "Commission Merchants ^iere,'' which, grammatic.illy, 
would mean Stirling, whilst the bankrupts carried on business in 
Glasgow. This was so evidently a clerical error that the Sheriff 
considered it competent under the provisions of section 51 of the 
Bankniptcy Act, and the authority of the cases of Gibson, 17th 
Decemlier, 1865, and LaUa, 28th November, 1865, to allow a 
rectification of the oath to the effect of substituting the word 
*' Glasgow " for " there ; " but on the intimation of his intention to 
allow such rectification to be made, this particnlar objection wns 
withdrawn. The last objection was that the aoknowJedgmcnt 
founded on was insufficiently stamped. This, however, did not 



appear to be the case, as it was not sa sgnsment but a npii 
acknowledgment or I U, and was impreoed, thoo^ >ff>wif 
unnecessarily, with a penny stamp. Geoi^ Shand & Ool'i vbh 
oeing therefore sostaioed, the majority rested with Mr. Wiak, ad 
it was unnecessary to go farther into the scnitiny. Eilf ooiuaiif 
are allowed, because it would hare been requisite to have mtiU 
Shand & Company's affidavit if insisted for, snd beeanse tbm va 
a considerable amount of k>oseneBs in tiie prepantkB rf aidifi- 
davit throughout, although the iana of tiie 
mainly to depend upon it 

For JPCMm^OoMDoa Skits. 
For IFiaJk— Abtbub Ausoh. 



20th Decexbxr, 1865. 
SHERIFF COURT, AYBSHIBE— KILMABKOCK. 

(Shariffii Akdxbsov and CAicrBBLu) 



SXITH V. OBB. 

Paraphernalia— Husband and Wife— A wardrobe heW to be 
infer paraphernalia. 

The pursuer's husljand, stanU matrimonio, hot while 
separated from his wife, sold a wardrobe whusii ^ 
averred was her property before marriage, and after ki 
huHltand's death she claimed restitutioii from the pn- 
chaser, on the ground that her husband had no power to 
sell, as it was not part of the goods in commmuon. Tk 
record having been closed, and parties' piocuraton hoA 
the Sheriff-Substitute pronounced the foUowmg In^ 
locutor : — 

Having hejird parties' pTOcnraton, and oonndeitd the M 
record with the productions in process, refuses the pn^^^ 
petition, and dismisies the same: Finds the petitioner HaUe^ 
expenses, allows the respondent to give in an account thenof, » 
remits the same when lodged to the auditor to tax and nport, W 
decerns. 

NoTE.^This action is for ddiTsry of a wsfdrobe dsBDeil 1^ th 
petitioner as part of her paraphernalia, and which sht ap i^ 
respondent took possession of without her knowledge. She fiWe 
the wardrobe was her own before marriace, and dining tl>^ 
years she lived with her husband was used for keepiog btr bajf 
clothes. It appears that the petitioner and h«r late fasubiDd, A)^ 
andcr Smith, did not live happily together. Tbey separate «t » 
end of two years, when the late Mr. Smith seems to have grwe J 
housekeeping. At all events be stored his fnmiiare, indo^al^ 
wardrobe in dispute, with the respondent in tho year ISSQi^ 
with the exception of what he afterwards sold, it has beeniit^ 
respondent's custody ever since. It will be observed the petJ^ 
docs not say the respondent has taken possession of anj ^ v 
wearing apparel, so that none such, it may be presumed, wiiia* 
wardrobe when deposited with him. This shows it could w*^ 
been at all times used for holding the petitioner's drcssL V"* 
means that, on leaving her buslmnd, she removed her drea he 
the wardrobe, then why did she not take the wardrobe toe if v* 
considered it paraphernalia ? The respondent, in his defences, ^^ 
that, sometime after tho furniture was stored with him, the p^ 
part of it was aold by Mr. Smith, and that he pavehaBed ^^ 
rebe, he thinks, at £18, and settled for it at the tune. This a^ 
denied on record, nor the fact that the wardrobe hasbcc9i>«|' 
respondent's possession for many yeara. Assuming, then, ^^ 
respondent purchased the wardrobe from the petitkner'sltf*^ 
band, the question arises. Had he the right to aell it, or waa itp 
of the wife's paraphernalia, and not falling under Ms power of i^ 
ministration as goods in communion ? The question is net i^ 
lutely free of doubt ; but on the whole it is thoqght that vsH^at^ 
paraphernalia except tho dress and personal ornaments of the «* 
It is trae there is an old case, in 1716. where it was held ih*' 
chest of drawers, contaming the lady*s dothes, was inchided ii v 
panphenialia ; and upon the strength of that caaa the pnaeafta^ 
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)M8 spfwMdj boea nued. But there are no modem decisions of 
a flomlar kind. AU onr institntional writers laj down the princi- 
ple that panphemalia is confined to the attire and ornaments of the 
vSe. A jewel case wenld, of course, go along with the jewels, 
beiog a mere adjnnet of them specially fitted to hold particnlar 
jewels, and Talneless without them. But no such principle applies 
to a wardrobe— « large and expensiTe article of furniture nsual in 
srery bedroom, and in no way personal to the wife; but which is 
e^saOy useful to any person, and of either sex. It could not be 
said that an imperial on the roof of a carriage was paraphernal, 
and yet there seems little difference between it and a wardrobe 
eien used exclusively for holding ladies* dresses. Both are 
used for that pnxpose, only the one at home, the other while 
travelling. 

The pmsner appealed ; and, after a hearing, the Sheriff 
pronounced the following Judgment : — 

Having considered the pursuer's appeal from the Interlocutor of 
6t1i Noyember last, with the reclaiming petition in support of the 
appeal, and the answers thereto, recalls the said Interlocutor, and 
allows the parties a proof of their respective averments, and to the 
pnisacr a conjunct probation: Remits the case to the Sheriff- 
SabsUtnte to proceed therein as he may deem just. 

Nora. — The Sheriff is of opinion that the pursuer has stated a 
rekrant case. She has not only set foi-th that the wardrobe was 
bers before the marriage, but that after the marriage, and until 
she separated from her husband, it had been appropriated to the 
keeping of her clothes and wearing apparel, and formed part of her 
paraplienialia. She fVirther avers that the defender got possession 
of it without her knowledge or consent, ponding lecral proceedings 
at her instance for its recovery, and that he holds it wrongously. 
Assuming these statements to be tme in point of fact, the Sheriff 
does not doubt the pursnex*s right to recover the wardrobe, pro- 
rided it be in point of law inter paraphernalia. I3 it then para- 
phernal? In maintaining the affirmative, tho petitioner mainly 
relies on the case of Pitcaim, decided in 1716 (M. 5825), in which 
the judgment of the Court was, " that a chest of drawers, appro- 
priated tor the keeping of a wife's clothes, is a part of the ' para- 
phernalia.* " The defender, on tho other hand, relies on the ca.«e, 
Uewatr. Wood, 24th November, 1803 (Hume, p. 210), in which 
it is said an opposite judgment was given. In that case, however, 
the wife claimed as paraphernal a mahogany bedstead and bedding, 
a mahogany chest of drawers, a mirror, a small table, and all the 
bed and table linen, so far as marked with her initials. The chest 
of drawers was claimed on precisely tli9 Simie footing as the other 
artido of furniture, and it doe» not appear to have been averred in 
that case, as it is in the present, tlmt the chest of drawers was ap- 
propriated during the wife's married life to the keeping of her proper 
parapfaemalia. Tho groimd on which the Court decided again >t 
her was, that the things she claimed were ** in the oi-dinary condi- 
tion of articles of household furniture.' This case cannot, there- 
fore, be held to overrule that of Pitcaini, and it has not been treated 
as doing so. Referring to both decisions, Mr. Bell, in hLs princi- 
ples, lays down the law thus: — "A chest of drawers or clothes' 
press, appropriated to a wife's clothes, is paraphernal ,• but articles 
of household furniture, though presented to thew^ifeby her relations 
on her marriage, are not paraphernal — as bed and table linen, mir- 
ror, ladies* work table, &e." In like manner Professor More, says, 
in his lectures: — " The paraphernalia includes the body clothes be- 
longmg to the wife and the ornaments peculiar to her person," anci 
" the repositories in which such articles are kept." That this is 
held to be, and acted upon, as the law of Scotland upon the point 
is sufficiently established by the fact that all onr modem text writrrs 
and commentators who deal with the subject agree with Professor 
Ball and Mr. More. Soe Brodie's Notes on Stair, p. 30-1 ; Fraser's 
Domestic Belati ms, p. 396 : Professor Lorimers' Handbook of tho 
Law of Scotland (last edition), p. 20 ; Paterson's Compendium of 
English and Scote Law, p. 362 ; Dr. Barclay's Digest of the Law 
of Scotland — title, Paraphernalia. In these circumstances, it ap- 
pears to the Sheriff that the doctrine settled in Pitcairn's case is 
now firmly rooted in the law of Scotland, and he thinks it right in 
principle. A wardrobe or chest of drawers seems but the reason- 
able complement of those things which on all hands are reckoned 
paraphernal. The Interlocutor of the Sheriff-Substitute, which 
proceeds upon an opposite riew, has therefore been recalled, and a 
proof allowed to the parties of theur respective averments. 

AcL James Patkick, writer, Dairy. 
Ait, JoiiM Stbvek, writer, Kilmarnock. 



22irD Dbckmbbk, 1866. , 
SHERIFF COURT, LANARKSHIRE -GLASGOW. 
(Sii£RiFFS Sir A. Alison and Bell.) 



Johnstone (Dunlop's Trustee) v, M'Culloch. 
Process — Competency — Petition — Heritable Right. — A patty 
claimed to be conjoined in an hetitahle security^ ami craved that 
the alleged holder sliould be ordained to gratU the requisite deea 
to vest the claimant. Objections that ex facie the question 
im'olvcd heritable rights^ and so was incompetent in theSherifi 
Court. Sitstained^ and petition dismissed. 

This was a petition at the instance of Mr. William 
Johnston, accountant in Glasgow, as trustee on Dnnlop's 
sequestrated estate, narrating that Dunlop and the re- 
spondent had, in December 1861, agreed to advance or 
provide a loan to a third party : that the loan was 
carried out, by Dunlop drawing a bill on the third 
pnrty's firm, which was accepted by the firm, the bill 
WHS tlien endorsed by Dunlop to the respondent, and by 
him to one of the banks, who gave the proceeds to the 
third part/s firm. That as the -third party did not 
retire the bill, Dunlop and the respondent retired it in 
certain proportions, and the bill was given up to the 
respondent. 

The petitioner then averred, that in or about July 
1861, an a<:jreement or obligation or other instrument 
was entered into between tlic third parties, and 
others interested in the heritable property aflermen- 
tionod, on the one part, and the respondent on the 
others' part, whereby these parties agreed or bound 
themselves "to grant a conveyance in favour of tlie 
respondent of, inter alia, certain heritable property 
ijituated" (here the property is described) "which con- 
veyance it is believed was to be granted to be lield in 
security of advances made or to be made by the respon- 
dent on behalf of" tlie said third party : but the 
petitioner is unable to give the precise date of said 
agreement. 
Tiiat, by a letter dated 1st May 1863, produced with 
j the petition granted by tlie respondent to Dunlop, the 
I respondent acknowledged that the arrangement between 
, them was, that to the extent therein mentioned they 
; were joint and several obligants, and that Dunlop Avas 
1 to be conjoined with tlie respondent in and get the 
benefit of the security which the respondent "holds or 
' i:5 to procure over" the heritable property referred to. 
i Dnnlop paving a share of the expenses incurred and to 
I be incurred in procuring said security, in the proportion 
of his interest to that of the respondent's ; and that the 
scMirity refciTed to in said letter is the security agreed 
I to be given under the foresaid agreement or obligation, 
j and being part of the assets of Dunlop*s sequestrated 
j estate, the petitioner as trustee is entitled to have the 
I same vestea in him, and that as the respondent refuses 
to conjoin the petitioner with him, or give him the 
benefit of said security, the present application became 
necessary. 

The petitioner therefore prayed the Court to decern 
and oixlain the respondent to conjoin the petitioner as 
trustee foresaid with the respondent in the benefit of 
tlie security as narrated in tlie petition, and further, to 
decern the respondent to grant and deliver such formal 
deed as niiclit be necessary for vesting him jointly with 
the respondent in the benefit of said security, and failing 
thereof to decern for £200 as the value of the petitioner's 
interest in tlie foresaid security. 

The defence to the action was inter alia as follows : — 
(1.) That the action was incompetent in the Sherift' 
Court as, ex fade of the petition, it related to rights 
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affecting heritable rabjects. (2) That the action was 
irrelevant and incompetent, there being no averment 
that the respondent acquired or holds any security, and 
on the merits the respondent denied tliat he held a 
security, or obligation to obtain such security, in the 
manner stated in the libel. The Sheriff- Substitute 
pronounced the following Interlocutor : — 

Having heard parties' procurators on the preliminsrj detencM, 
and reviewed the process, Finds that the action is inept as laid,- in 
respect that the primary conclnsion against the defender is, thai 
he be ordained to conjoin the porsner in a secoritj, and to gnint 
such personal deed as maj be necessarj for resting said porsner 
jointly with himself in such security, whilst it is not set forth in 
the petition that the defender in point of fact doea hold such 
security, but only that oeruin parties had agreed to gnat him a 
security, which agreement, for aught that appears, may never have 
been implemented ; And the action is also inept, in as far as the 
petition may be understood to contain any subsidiary conclusion 
for conjoining the pursuer in said security, even although the 
defender has not yet acquired it himself, in respect that such con- 
clusions involves an ex facie, factum imp^auiabile : Finds further, 
that the security referred to, being expressly sUted to be heriuble, 
the deed necessary for vesting the pursuer in it jointly with the 
defender would be a deed importing the conveyance of heritage, and 
it is not within the jurisdiction of this Court either to order such 
deed to be granted, or to decide as to the terms in which it should 
be expressed : Therefore sustains the second and third preliminary de- 
fences, and dismisses the action : Finds the pursuer liable in expenses ; 
allows an account thereof to be given in, and remits the same, when 
lodged, to the auditor of Court to tax and report, and decerns. 

The petitioner appealed, but the Sheriff adhered. 

Act. A. Ferguson. Alt. J. B. Christik. 

26th DECEMBB&, 1866. 

SHERIFF COURT, LANARKSHIRE, GLASGOW. 

(SuKBiFFS Sir A. Alison and H. G Bell) 

W. MACKINNON & Co. V. QeORGE ALSTON. 
Marine Policy of Insurance— What are '* Risks of the Seas V 
—Goods were shipped to India in tin cases and loooden boxes. 
In the course of the voyage sea waier penetrated the cases and 
datnaged the goods. Held interpreting the tetyn ♦* Hisk of the 
Seas " iu the polity of insutance—that the damage done was 
ayvered by the policy ^ and t/ie insurer luld licUde, 
This action was only for the sum of £7 Gs. 3id., anil 
was consequently brought in the Small Debt Court, but, 
tlie question divolved being of great importance to the 
commercial community, it was agreed to remit it to the 
Ordinary Coui-t. 

The pursuer shipped certain Turkey red goods to 
Calcutta, which he had insured with the defender. In 
the course of the voyage the goods were damage 1 by 
sea water, which had penetrated through the wooden 
boxes, and tin cases in which the geods were packed. 
The damage was ascertained in India, and admitted in 
process, and the question was whether the defender was 
liable for the damage under the policy. 

A record was made up, and proof led, parties procura- 
tors heard them, and the Sheriff- Substitute pronounced 
the following Interlocutor: — 

Having heard parties' procurators, and resumed consideration of 
the proof, productions, and whole process : Finds, that the summons 
v.aa remitted from the small debt t« the ordinary action roll, in 
rt'.spcct that although the sura concluded for is only £7, 6s. 3jd., 
this is only a portion of the larger sum £233, 5s. yd., liability for 
which falls to be decided upon the same principles as those which 
will regulate the decision herein : Finds thnt the question between 
the parties is whether the damage sustained by certain Turkey -red 
dyed goods in the course of a voyage from Glasgow to Calcutt-i, in 
the year 1862, was a damage insured against under the Policy of 
Insurance No. 62, in which one of the risks undertaken is that 
" of the seas :" Finds that the defender has admitted by minute one 
the pursuer's proof tliat if liability attaches the sum sued for as 
against him is correct: Finds that the pursuer has proved that the 
said goods were properly packed in tin cases, which were soldered 
up and put into sufficiently strong wooden boxes : Finds that the 
vessel called the City of Perth, by whicli they were shipped to 
Calcutta, arrived there in September, 1862, and the goods 



w«re landed and pat into store on the 27th or S8tii of tih^ 
month : Finds that in oonsequnioe of the ooeaireDoe of estn 
annual holidajv at Cakntta, during wfakh no biuiiie» is tms- 
acted, the cases cootainiiig the goods were not opened, and te 
goods themselves were not examined till the llth Morember foOow- 
;ng : But finds that the defender has not aTerred or atterapAed to 
prove that the goods were damaged daring this intenral: FSudsthsfc 
the porraer's two skilled witnesses, Henry Handlej, wii y« ,fot to 
Lloyd's at Calcutta, and William Robert Cowan, merduoit tkoc, 
concor in deponmg in conformity with the Report of Sorrej Ko. 5/3, 
signed by them, that the goods had been damaged bj lea waftai^ 
and that both the iron on the wooden boxes and the tin caw w«n 
oorroded by sea water; and the witness Handley adds "thai be jndgid 
from the ontside of the packages before they woe opened thst tiMn 
was something wrong with tlram,** and he also depones that he nr- 
reyed ** other goods which had been damaged by lea witer on tbe 
same yoyage, and m the same ship.** Fmds it farther prored that, 
aocordmg to the custom of trade in Calcutta, there was no vndoi 
vMra in making the said sarrey, and that on the damaged goedi 
being sold, a loss was sustamed, which according to the roks of po|i- 
ticuiar average, would ground a claim against the underwritcn ibr 
the foresaid sum of £233, 5s. 9d.: Finds that the defender has ad- 
vanced a theory that the damage sustained by the said goods azooe 
from their being packed in a moist state, or otherwise not in good 
order ; but he has not attempted to prove, under the proof aUowod, 
that the goods actually were packed in a moist state or in bad ooadi- 
tion — all he has proved being that if they had been so pariced miUew 
and damnge might have ensued; but this hypothetical ■iiiuiiip- 
tiou is not sufficient to elide the direct fact sworn to bj ike 
pursuer's witnesses that the goods were damaged by sea wmter 
which was one of the risks against which they were insnrod ; There- 
fore repels the defences, and decerns against the defender as EbeUed. 
Finds him also liable in expenses, and allows an soooont theroof te 
be given in, and remits the same when todged to the Auditor ef 
Court to tax and report. 

The defender appealed ; and after a hearing, tlie Sheriff 
pronounced the following judgment : — 

Ha\ing heard parties' procurators under the defender's appesi 
upon the interlocutor appealed, and made avizandum and consHkred 
the proof and whole process, adheres to the interlocutor appealed 
against, and dismisses the appeal. 

Note.— Although the sum at issue involved in the aotkon is veiy 
small, amounting only to £7 6s. d^d., yet it in reality idtoIvos a 
much larger sum, and is one ef a class of cases which is ereir day 
bv coming more important — upon whom the loss arising upon unsafe- 
able cotton goods exported from this country to India daring thi^ er 
last year is to fall. None of these cases, howey«*r, involves aay 
general question of law, which, as applicable to audi caaea^ is quite 
tixed. The parties are, and w^ill be, at issue only in regard to the 
fact as to whether the damage done to the goods was really owbg 
to the perils of the sea, for which the insurers are liable, or to sosop 
defect in the quality of the goods themselves, or carcleasneas in th«af 
storing or packing, for the consequence of which the owners anr 
themselves rei«ponsible. In this particular case the evidence, tboogli 
somewhat scanty, appears all to point one way, and that is to asci^ 
Uie damage to the perils of the sea. The goods were packed in ili? 
usual way in this country in tin cases, which were hermctkr^h 
scaled, and the sealed packages afterwards enclosed in wooden boxes. 
The bill of lading bears the usual acknowledgment of the packa^ 
being received in good condition, and there is no evidence to cootr*- 
dict this certificate, or to show that there was anjrthing amiss m 
t he goods themselves or their packing. Suspicion was at first eaadted 
about six weeks after the goods had arrived at Calcutta bj the tin 
packages bearing marks of corro»ion on the outside, which umBedi- 
ately led the official persons who opened the packages to sn^^ 
there WAS also something wrong inside the cases. ThLs^ tmrortaa" 
ately, proved to be the case. The inspectors discovered coTn»iaQ 
not only in this, but in a great many other packages of the sxis» 
kind, both on the outside of the tin cases and on the goods witlns. 
This the pei-sons who made the inspection at once ascribed to the 
corrosion having spread inward* from the mits%de. The testimoay 
of these gentlemen is the more unportant, not only fnxn their grat 
experience in these matters, but from one of them being the par^ 
who inspected the goods officially m the interest of the onderwrifeos^ 
On the whole, although the evidence is not so complete as oooUl be 
wished, especially in regard to the original quality and parang d 
the goods in this country, yet such as it is, the evidence is entir^ d 
one kind, and leaves no doubt that in this particular case at l»es 
the damage was of a kind for which the underwriters are reapooiUe. 
Act, BoBEBT Jameson, Jnn. AlL James GAXAmAtTB. 
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8th Jakuart, 1866. 

8HEBIFF tlOUBT, PERTHSHIBE— PERTH. 

(Shjebiff Dr. Barclay.) 

A. V. B. 

Master and Servant — Breach of Contract — Damages. — 
A farm servant was engaged at a certain money toage^ 
besides a dtoelling-kowe. On entering the service the 
house tDas found to he out of repair^ and infested with 
bugs. The servant remonstrated^ and immediately left, 
and engaged himself elsewhere. The master brought 
an action of damages against the servant for breach of 
contract^ on the ground that the servant had not given 
Hmefor remedying the grievances complained of before 
leaving the service. The Sheriff held the contract broken^ 
and found the servant liable in £2 of damages. 

After hearing parties' procurators, the Sheriff gave 
jadgmeiit by the following notes : — 

This is an action concluding for £1 2 of damages for breach of con- 
tract of service, by desertion on the part of the defender. The facts 
are very peculiar. The engagement is admitted. The defender 
engaged at a market at FowUs-Wester to serve the pursuer as 
foreman from Martinmas, 1865, to Martinmas, 1866, at the money 
wages of £23, with the usual supply of meal and milk ; and being a 
married man, he was to have a house for himself and family, which 
consists of wife and six children. The pursuer sent a man with a 
cart and pair of horses to C on the old term-day, and removed the 
defender and his family to D. They entered the house provided 
for them, but they found that it was quite untenantable— ^r«f, by 
reason of the thatched roof freely admitting rain ; next, that the 
interior, especially in the locality of a box bed, was Infested with 
bogs. Next morning the defender went to complain to the pursuer, 
his master, of the unsuitable accommodation provided for him. 
Wsrm words ensued, and the defender immediately went to Perth, 
and obtained another engagement at the rate of £21 lOs. wages, 
and forthwith left the service of the pursuer to that of another, and 
removed bis family and furniture. The first inquiry is as to the 
actual state of the house. Beyond all doubt a servant, though not 
entitled to expect any very high scale of dwelling acconmioaation, 
la at least entitled to ordinary comfort, and is not bound to accept 
St house which cannot be possessed without serious risk to the 
Itealth of himself and his family, and which might entail conse- 
qoonceB far in excess of any sum of wages. The proof as to the 
state of the house is clearly in favour of the servant. In the 
article of the bugs, if that stood alone, there would not have been 
much ground of complaint, so as to warrant a breach of contract. 
Je was proved that this animal plague is not uncommon in the 
Jsoid. The previous possessor— a tenant in the house for eight 
years — and his wife, proved the existence of these vermin, but 
-vrhich they contrived to keep under some degree of decent subjec- 
tion. The defender admitted that in the bouse horn which he and 
Ids family last came these unhospitable animals wen not stnagen ; 
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and the answer to this grievance is, that this pest is one much more 
medicable than some other animiJ pests, and is not un£requently 
the just punishment for want of cleanliness and attention on the 
part of the occupier of a house. There is a well-known case from 
Glasgow, where the Court of Session held that a tenant was en- 
titled to leave a house because of the existence of clocks or beetles 
— animals much less vile and vicious than the bug tribe, and indeed 
by many considered rather ominous of good fortune. The state of 
the roof of the house was beyond all doubt such as required instant 
and extensive repair, if not complete restoration. The previous 
occupant and his wife swore to its incapability to keep out rain — 
though it was often patched up, and the pursuer freely gave straw 
for that purpose. But they both agreed that they would n )t have 
remained longer in the house without the pursuer making a 
thorough repair of the roof. The occasional patching of the roof 
with straw by an unskilled hand is calculated to make matters worse, 
being of the same class as putting new cloth into an old garment. 
The defender and his wife gave strong evidence of the deplorable 
state of the house during the one night of their occupancy, which 
unfortunately was very wet, though no rare circumstance in this 
climate. They stated that the water poured down on their bodies 
and furniture, and they and their children could not command 
sleep under such an ablution. In such circumstances it could 
scarcely be expected that the servant could meet his new master in 
the morning in a very philosophical mood, and with more than the 
usual sweetness of temper incident to ordinary humanity. The 
point, however, which occasioned difficulty in the mind of the 
Sheriff on hearing the case in Court, and which made him take the 
ca»e for mature consideration, was the proof of the interview next 
momin;?. It is clear in law that, if a servant has a grievance, it is 
not in his power at once to make it the excuse for marching 
off, in violation of his contract. He must first fully state his 
grievance to the mister, and only then on refusal to remedy 
— such being a substantial grievance — can the servant get free 
of his contract. Most unfortunately there was no third per- 
son present at the interview. The defender did not take the usual 
expedient of servants (often unnecessary) of making his demand on 
the master before two witnesses. It rested with the defender to 
prove, Jirst, his grievance ; and second^ the demand on the master 
to remedy that grievance. The first he has unquestionably 
succeeded to prove ; but, unfortunately for him, he has not suffi- 
ciently satisfied the second requirement necessary for his success. 
The two parties swear directly in the teeth of each other. The 
pursuer swears that the defender merely mentioned the bugs, and 
which the pursuer appeared to treat somewhat more lightly than 
most people would be inclined to do, mentioning his having been in 
houses where these not very choice animals were removed in shovel- 
fuls. But he swore over and over again that the insufficiency of 
the roof was never once mentioned, else he would have given im- 
mediate orders to have it repaired. However, he hinted that this 
would be by permitting th^ defender to take any quantity of straw, 
and to become his own thatcher. On the other hand, the defender 
as distinctly swears that he mentioned both class of grievances — 
the elements without, and the animals within. The presumption 
certainly is, that the defender would not conceal the greatest of the 
evils to which he was exposed. But mere presumption cannot 
supply the lack of evidence. Both agree that there were rather 
hot words-^that the defender said he would not work until his 
grievances were remedied, and the pursuer saying if he did not go 
to his work he must find another man who would do so. The 
parties separated, and the defender without further parley too 
hastily took another engagement. The defender was clearly en- 
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titled to have a fit dwelling-place^ which the one he was offered 
was not. He could at law hare compelled the pursuer to give him 
such, as part — and a most essential part— of the bargain. But 
recourse to law would be expensive and tedious ; and had he proved 
a distinct statement of the evil and demand for a fit dwelling, with 
a refusal, no law could have compelled hia continuing in daily jeo- 
pardy to health and life. But here the defender has failed in his 
defence. Masters and servants must be held to their contracts, 
and considerable forbearance must be exhibited on both sides; and 
no very trivial matter can justify either party to the contract to 
violate it, and dismiss on the one hand, or desert on the other. 
The defender is, therefore, liable in damages because of his very 
summary departure from his contract. But, under all the circum- 
stances, the sum of damages must not be great. The very bad 
state of the house is proved, and it was the pursuer's duty to have 
had the house made ready for the reception of his foreman. There 
is not in this case, as in many, the fact, that the servant got a 
higher wage by his change of service. This proves his sinoeiity of 
conduct. But piuity of motive will not screen a servant from the 
consequences of a hasty and unwarranted breach of contract. 
Therefore, the Sheriff will enter up a decree for two pounds of 
modified damages, including costs. The Sheriff may take this 
opportunity of repeating what he has often remarked from the 
Bench, that in this — and, indeed, in all claims of damages — there 
is not, and cannot be, any general nile of assessment. Each case 
depends on its own circumstances. Some people seem to imagine 
that heavy damages ought uniformly to be given against servants 
as punishment, and to operate as a terror to others not to offend 
in like manner. The Sheriff demurs to any such wholesale rule of 
injustice. The question on both sides in the civil suit is, what 
actual damage has been sustained ; and the conduct of the parties 
may have, as in this case, a powerful influence in modifying even 
the actual damage where a party has been to some extent to blame 
in their creation. 



Aa, Hbnky Whytb. 



Alt, Horace Skeetb. 
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SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sir A. Alison aud Stratitern.) 



William Lingard v. George Ware. 

Libel — Damages — Veritag. — An envelope was addressed 

to a comic singer, xcith a designation thus: "Mr, , 

(very) Low Comedian.'' In an action of damages^ 
for alleged libely Held by the Sheriff that whether the 
words were true or false, they loere not lihelloxts; and 
action dismissed, hut without costs. 

This was an action of reparation, damages, and " sola- 
tium for the loss or injiuy sustained by the pursuer in 
his reputation, estate, and feelings, through the defender 
having, on or about the 27th day of March last, 1866, 
written upon an envelope the following words : * Mr. W^ 
Lingard (very) Low Comedian, Queen's Theatre, Hull, 
Yorkshire. Sir, I wHl thank you for the 5s. you owe me 
for pipe, or return it ; and you had no right to take that 
stamp away from my son last Sunday. Yours very 
tridy (signed), Geo. Ware. W. Lingard, Esq.;* and on or 
about the 27th day of March last having transmitted the 
same to the pursuer tlirough the Post-office by posting 
the same at Glasgow — ^meaning thereby to characterise 
the pursuer of low, dishonest, and discreditable cha- 
racter and conduct." 

Appearance was entered for the defender, and the 
minute of defence was as follows : — 

PrtUmiTUiry, I, The action is incompetent, and must 



be dismissed, in respect it is brought at the instance of 
an Englishman resident in Hull, without a mandatoiy. 

2. The action is irrelevant, in respect the words 
quoted in the summons do not convey, and are not 
stated themselves to mean, as well as to have been 
intended to convey the slanderous meaning theroiii pre- 
tended. 

3. There is no relevant ground of action stated in the 
libel, in respect the language written on the envelope) 
if true, is privileged, and it is not averred in the sam- 
mons that the statements there made, or any of them, 
are false. 

4. In any event, the action is irrelevant, in respect 
the words said to have been written are not in them- 
selves slanderous. 

On the Merits, The defender repeats the foregoing 
pleas, and admits that he wrote to the pursuer in the 
terms quoted in the summons, but denied that the words 
used by the defender mean, or that the defender actually 
meant, thereby to characterize the pursuer as a person 
of low, dishonest, and discreditable character and con- 
duct. Explained that it is quite true that the porstteris 
what is 'professionally called a low comedian of the 
most extreme kind, and that the word "very" ww 
inteijected with reference to this in a jocidar manner 
common among members of the theatrical profession, 
and as quite applicable to the pursuer's style. Ex- 
plained, also, that it is quite true that the pursuer owed 
the defender 5s., which he had left Glasgow without 
paying; and that he had, without any right, taken from 
the defender's son and kept an envelope with an uniised 
postage stamp therein. 

Separatim, The pursuer is indebted to the defender 
in the sum of 5s., for a tobacco pipe sold by the defender 
to him, on or about the day of March, 1865 ; or 

otherwise for the value of a pipe which the pursuer then 
received from defender and retains, and for which, as 
more than any amount of damages that could be awarded 
under the present action, the defender pleads compensa- 
tion. Moreover, the action is too paltry to form the sub- 
ject of a litigation in the Ordinary Court, and should, if 
brought at all, have been brought in the Small Debt 
Court. On the whole, the defender craves to be assoil- 
zied, with expenses. 

The record was then closed, and parties' procurators 
heard, after which the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Havini; heard parties* procurators on the dosed record, as oave^ 
in the minnte No. 9 of prooess, and in respect of the mand^ 
therewith prodaced, gists Messrs. M^Glnre, Naiamitfa, and Brodie, 
writers in Glasgow, as mandatories for the pnrsner, and in reipMt 
whereof, repels the first preUminary defence ; Finds that the vor^ 
quoted in the sommona, coustitnting the libel complained of, are 
alleged, and from the production itself, No. 5, are proved to hate 
been written on the envelope which was transmitted hf poet to tbe 
pnrsner; and the puraaer states that thereby tbe defender meant to 
characterize the pnrsner as a person of low, dishonest, and disere- 
ditable character ; and having alleged, that that meaning did attach 
to said words, he is entitled to a proof thereof. (KeH^edj/^' 
AUan, 15th Jnne, 1848, Sees. Gases, x., p. 1298.) Finds that 
the drcnmatances stated in defence do not diaelose a ease of pn- 
vilege, and that to justify snoh a pka, the defender wis bonnd ta 
have set forth in the record, the facts oUt of whidi it is to aiiie* 
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(Smith T. Green, 10th March, 1853, Sess. Cases, X7., p. 549.) 
Bat finds that as the pursuer has failed to aver that the words 
complained of, with regard to the innuendo, or meaning which he 
has glTen them, were false and calumnioos, that in that respect the 
summons is irrelevant ; therefore, snstains the last part of the third 
preliminary defence, and dismisses the action ; Finds the pursuer 
and his said mandatories liable in expenses; allows an account 
thereof to be lodged, and remits the same to the auditor, to tax and 
report, and deoems. 

Note. — In all actions of ordinary defamation (that is unpri- 
vfleged), whether by libel or verbally, the essence of the claim for 
reparation is, that the language complained of is calomnious and 
false ; wherefore, it will be found that in almost every reported case 
of the kind, the issue raised contains the allegation of falsehood. 
No doubt the pursuer does not require to prove that the epithets 
or injorions imputations, are untrue, but reparation b not due if 
they are true, and the defence of veriku convicii now excuses. In 
the words of the Lord Chief Commissioner (Adams), " the law on 
this subject is, that in the ordinary case where a person has no 
ri^t to speak of another, and uses defamatory and slanderous 
words, unless the truth is proved, law holds the statement false." 
{Hamilton v. Hope^ 21st May, 1827, Murray's Reports, vol. iv., p. 
245.) Bat in point of relevancy, the words complained of must be 
alleged to be false. 

The pursuer appealed ; and after hearing parties, the 
Sheriff pronounced the following judgment : — 

Having heard parties' procurators under the pursuers' appeal upon 
the Interlocutor appealed from, and closed record, and having made 
avizandum : Adheres to the Interlocutor appealed against^ in so far 
as it dismisses the action, but not for the reason stated by the 
Sberiff-Sabstitute, viz., that it is not averred in the summons that 
the words libelled on are false and calumnious ; but for the reason 
that the words libelled on, contained in the address upon the enve- 
lope, viz., "Mr. W. lingard (very) Low Comedian," whether 
false or trae, are not libellous ; but in the whole circumstances of 
the caae. Finds no expenses due to or by either party, and so far 
ftlteis the Interlocutor, and decerns. 

Ael, J. Kaismith. Alt, W. B. Faulds. 



9th January, 1866. 
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(Sheriffs Sir A. Alison and Stratherk.) 



M'Kellar v. Smith. 

Record not Closed — Interim Decree. —A de/endfr^ in his con- 
descendence, admitted that he had a balance in hand which 
he fvas willing to pay or consign ; thereupon and before the 
record was closed^ the puisuer moved for interim decreet. 
Th€ Shetiff-SubstUute gave decreet, and on appeal the Sheriff 
adhtred* 

This action is reported in some of its previous stages at 
pp. 66 and 67, voL iv. 

Afiter some preliminary steps, condescendence and de- 
fences were lodged, and before the record was closed, the 
pruTsaer, in respect of the admission made by the defen- 
der in article 69 of his defences, and in respect of the 
balance brought out in the account therein referred tO) 
moved for interim decree for the sum so admitted, the 
Sheriff-Substitute pronounced the following Interlocu- 
tor :— 

Hsring heard the procurators for the pnrBnev, as craved, deoems 
afraiiut the defender for the som admitted in his defences, being 
X69 lis, 7d. sterling, and allows this decree to go oat and be ex- 
tracted as an interim decree, and ceatiikiiM the cause in. the adjust- 
'\ loUiiU nszt Goart day. 



The defender appealed, and contended that he was 
entitled to alter his admii^sions at any time before the 
record was closed, but the Sheriff adhered in the follow- 
ing Interlocutor : — 

Having beard parties* procarators nnder the defender*! appeal, 
upon the Interlocator appealed against, and whole prooev : Finds 
that the present is an action at the instance of a partner of a dis- 
solved company against the defender, the only other and acting part- 
ner and manager of the company, for production of the company's 
books, and for payment of £260 as advances made by the pursuer 
for and on account of the company, and for which at least the de- 
fender is said to be liable ; and also for £100 of liquidate penalty 
stipulated to be paid in the minute of copartnery, and which is also 
said to have been incurred by, and is due by, the defender : Finds 
that decree in absence was originally pronounced against the defen- 
der, against which, however, he was reponed, and a record was 
afterwards appointed to be made up by condescendence and defences : 
Finds that the condescendence lodged by the porsuer was identical 
or nearly so with the summons, and in the defences the defender 
states that since the action was rdsed the assets of the firm had 
been realized, and he produced therewith a statement of his intro- 
missions, bringing out a balance of £69 lis. 7d. due to the pur- 
suer, which sum the defender states " he has always been willing 
to pay to the pursuer ; and he is prepared to consign the amount 
in the hands of the Clerk of Court :" Finds that for this admitted 
balance interim decree has been pronounced by the Sheriff-Substi- 
tute, against which decree the present appeal has been lodged by the 
defender, who objects to the decree upon the ground that it is pre- 
mature and incompetent to decern ad interim for any sum whatever 
before the record is closed, which has not yet been done ; in respect, 
the admission of the defender in his defences is quite distinct and 
unqualified, that the smn decerned for ad interim is the balance In 
his hands duo to the pursuer, and it was decided by the Supreme 
Court in the case of ConnocAsr, 9th Januaiy, 1857, that interim 
decree may be given for an admitted sum in a count and reckoning 
before the record is closed ; Dismisses the appeal, and adheres to 
the Interlocutor appealed against. 

Act Christie, for B. M'Culloch. 
AU, John Stbachan. 
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David Hamilton & Co., v. Thomas Boyd, Sons, & 
Hamel. 

Contract — Goods not conform to Sample — Rejection of— 
Intimation tempestive of Goods disconform to Sample- 
Breaking Bulk. Goods were sold and delivered in the months 
of September, November, and December, according to sample, 
Tlie purchaser alleged that part of tJie goods were disconform 
to sample, but broke bulk, used a portion, and declined or de- 
layed to return the remainder. In an action for payment, 
held that fio deduction could be made for the goods alleged to 
have been disconfofm to sample, because t/ie goods had not 
beat retutned tempestive, and patt of the goods used. 

This was an action, tlie summons in whicli concluded 
for payment of— (1) The sum of £33 sterling, being the 
agreed on price and value of 60 pieces of jacconet goods, 
of 60 yards each in length, part of a lot of 500 pieces 
of 50 yards each, or 1000 pieces of 25 yards each of Jac- 
conet goods, sold by the pursuers to the defenders, on or 
about the 5th day of September last, and which 60 piecca 
were delivered to the defenders' on or about the 16th 
day of November, 1860, confozm to accoant of that date. 
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marked number I., annexed hereto, witk interest at the 
rate of five per cent, per annual on said sum, from the 
4th day of December last, when the same became pay- 
able, and until payment ; (2) The sum of £205 12s. 6d. 
being the agreed-on price and value of 350 pieces of jac- 
conet goods, of 50 yards each in length, part of a lot of 
1000 pieces of 50 yards each in length, or of 2000 pieces 
of 25 yards each in length, sold by the pursuers to the 
defenders, on or about the 1 4th day of September last> 
and which 360 pieces were delivered to the defenders on 
or about the 16th, 17th, and 20th days of November 
last, conform to account of these dates, marked number 
IL,"annexed hereto, with interest at the rate of five per 
cent, per annum, from the said 4th day of November last 
when the said became payable, and until payment ; (3) 
The sum of £126 6s. 3d. sterling as the agreed-on price 
and value of 215 pieces of 50 yards each of said jacconet 
goods, part of the said lot of 1000 pieces of 25 yards each 
in length of jacconet goods, sold by the pursuers to the 
defenders, and which 215 pieces of goods were delivered 
to the defenders on or about the 5th day of December 
last, conform to account of that date, marked number 
III., annexed hereto; with interest at the rate of five per 
cent, per annum, from the 4th day of January last, when 
the same became payable, and until payment ; and (4) 
The sum of £146 17s. 6d. sterling as the agreed-on price 
and value of 250 pieces of jacconet goods, of 50 yardg 
in length, part of the said lot of 1000 pieces of 50 yards 
or of 2000 pieces of 25 yards, sold by the pursuers to 
the defenders and which 250 pieces were delivered to 
the defenders on or about the 27th day of December last, 
conform to account number IV., hereto amicxed, with 
interest at the rate of five per cent, per annum on the 
said last mentioned sum, from the 1st day of February 
current, when the same became payable, and with ex- 
penses. 

The Record was made up by condescendence and 
defences. The pursuer pleaded — (1) By special agree- 
ment, as well as by custom of trade, goods delivered on 
the 25th of a month are to be settled for on the first cash 
day of the following month, and the defenders having 
failed to settle at the proper date, is liable in interest as 
concluded for ; (2) The goods having been delivered by 
the pursuers to the defenders on the terms specified in 
the foregoing condescendence, and payment having been 
relnsed or delayed by the defenders, the pursuers are 
entitled to decree, as libelled, with expenses ; (3) By the 
practice t>f trade, as well as at common law, the defenders 
were bound immediately to return to the pursuers any 
goods rejected by them, and the defenders having failed 
to return the said goods to the pursuers, and in fact 
having refused to deliver back the same to them although 
Bent for, the defenders must be held to have waived all 
objections to the said goods, and to be liable in the 
full price thereof ; (4) The said Walter Wardlaw being 
designed in the written orders for the said goods, accepted 
and received by the pursuers, and acted upon as the 
the agreement of parties, " as agent for T. Boyd, Sons, & 

''mel," it is not competent for the defenders to prove 
'>7 to the said writings, that he did not act as their 



agent ; (5) Generally the pursuers are entitled to decree 
as craved, with expenses. 

The defenders pleaded — (1) There having been no 
such ofiers either made or accepted as those mentioned 
in the first and second statements of the pursuers con- 
descendence, they are not entitled to insist in the con- 
clusions of this action ; (2) In respect the pursuers 
haying failed to implement the oider of the goods men- 
tioned in statement first of defenders' statement of facts^ 
or any part of the orders mentioned in article second and 
fourth thereof, they are not entitled to insist in the con- 
clusions of this action ; (3) The pursuers having been 
informed that the goods were not conform to order, 
and having acquiesced in the defenders right to reject 
the goods, and having expressly requested them to do 
so, they are not entitled to insist in the conclusions of 
this action ; (4) The defenders being ready and willing 
to return the goods rejected, and being also ready and 
willing to consign in the hands of the Clerk of Court, 
the sum mentioned in their statement of facts as due to 
the pursuers, they are entitled to be assoilzied from the 
conclusions of this action, with expenses. 

The Record having been closed, and a proof led and 
concluded, and parties' procurators heard, the Sheriff- 
Substitute pronounced the following interlocutor : — 

Having heard parties' procnrators on the concluded proof and 
whole cause, and made avizandam : Finds in point of fact that the 
puraoers have in their sammons conchided for payment of the 
price of 815 pieces of 1400 jacconet cloth, each piece h«ing of 50 
yards length, or 1630 pieces of 25 yards length, which it is all^i^ 
were delivered to the defenders on the dates, and at the prices 
stated in the acoonnt, and for, as in implement of a contract of 
sale of 500 pieces of 50 3'ard8 each, or 1000 pieces of 23 yards 
each, entered into on 5th Septemher, 1860, and of another contract 
of sale for 1000 piiKies of 50 yards each, or 2000 pieces of 25 yards 
each, entered into on 14th day of said month of September, amount- 
ing in value, the goods so delivered, to £511 16s. Sd., and with 
interest on each delivery from and after the dates mentioned in the 
summons, when said goods became respectively payable : Finds that 
iu their condescendence the pursuers have stated that there were 
three contracts of sale between the defenders and them — ( 1} One 
made on 30th August, 1860, for 508 pieces of 50 yards, or 1000 
pieces of 25 yards, at the price of eleven shillings a piece, long 
length ; (2) A second made on Sd September following, for a ftir- 
ther lot of 500 pieces of 25 yards, at the same price: and (8) A 
third made on 14th of said month of September, for 1000 pieces of 
50 yards, or 2000 pieces of 25 yards, at the price of lis. 9d. a 
piece long length, the three contracts comprehending 2000 pieoes 
of 50 yards, or 4000 pieces of 25 yards, of which the porsneiB 
have alleged that they gave delivery of nearly the whole ; and on 
2d November, when the price was payable, the defenders settled 
for those included in the first contract, the goods in question having 
been delivered in fulfihnent of the contract of 5th and 14th Sep- 
tember; but that, in consequence of a subsequent arrangement 
between the parties, the contracts quod ultra had been cancelled : 
Finds that, in defence, the defenders have averred /our contracts — 
one on the 30th August, 1860, for 2000 pieces of 25 yards at 
5s. 6d. a piece ; another on Sd September following for 2000 pieoes 
of 25 yards at 5s. 6d.; a third only on 7th, for 1740 pieces ot 25 
yards, at the same price ; and a fourth on 14th September for 2000 
pieces of 25 yards at 5s. lO^d. a piece, making in ail 1740 pieces 
of 25 yards; that the contracts of 30th August, 3d and Uth 
September, were reduced to writing, wherein the description of 
goods ordered was set forth, and which were to be manufactured 
and delivered within the time therein limited, and that the contract 
of 7th September was verbal -the goods then purchased bemg 
already made and in stock were not subject to the conditions in 
the written contracts: Finds it further stated by the defenders 
that they received delivery of the goods so purchased yerbsUy, and 
140 pieces, maiking togeUier 1880 pieces, short length, for which 
on 2d November they settled by bill, and which bill they duly re- 
tired : Finds that the defenders having aoknowMced delireij c£ 



SHERIFF COTTRT REPORTS. 



21 



the goods saed for, and of the date stated in the pn»aer8* accoont, 
bat which, with said 140 pieces, amonnting in all to 1890 pieces, 
short length, they allege wore sent in implement of the first con- 
tract of doth Aagast for 1000 pieces, consequently there was left 
a balance of 110 pieces to deliver of that contract, and the whole of 
the contracts of 3d and 14th September to fulfil : Finds that the 
defenders have averred that they rejected 1360 of said 1890 pieces 
as disconform to contract, in respect they bad not three red bars, 
had not the narrow or Glasgow selvage, were deficient in the num- 
ber of threads in the inch required to make the cloth of the descrip- 
tion ordered, not of the proper weight, not of equal quality, and 
were not delivered in time, ** and on the 8th January (1861), the 
pursuers were iufjrmed of this, and reque.sted to take them back, 
but they have refused to do so : *' Finds that the defenders claim 
cr«Mlit fur the price of said 140 pieces, alleged to have been deli- 
Yered in excess on 2d November, ISdO, and included in the settle- 
ment of that dat^ because they form part of said rejected goods, 
and deducting said 1360 pieces of rejects, and said 140 pieces in 
excess, the defenders admit that they are liable for 390 pieces at 
5s. 6d., which amount to £107 5s. payment whereef to ihe pur- 
aners* or consignation they have expressed themselves ready to 
make : Finds that the pursuers have altogether denied the defend- 
ers* statement on record, so far as at variance with their own . 
Finds that on 23d January, 1863, pending these proceedings, the' 
parties under reservation of their rights and pleas by minute No . 
16 of process, consented that in consideration of the then favour- 
able stato of the market, the goods so alleged to have been rejected, 
and which the defenders had still retained, should be sold, and 
warrant was granted to Mr. M'Nsir, commission merchant, to take 
possessbn and sell the sane, and he did so at the price of 12s. 9d. 
each piec3 of 50 yards (being a shilling a piece more than the 
highest rate at which the parties had contracted), and deduct- 
ing expenses, the goods realised £410 16s. 9d., being only 
£100 19s. 6d. below the amount sued for, and the pro- 
ceeds were consigned io the hands of the Clerk of Court, and 
in this state of matters, and having regaid to the proof, written 
and parole, for the reasons assigned in the note hereto : Finds that 
there were only three contracts between the parties, being those stated 
by the pursuers ; and that the goods purchased extended to 4000 
pieces of 25 yards, whereof 2000 were sold at lis, and 2000 at 
lis 9d a piece ; th.it in implement of the fii^t and second contracts, 
the pnrsrers delivered 1880 pieces before 2d Nov., which com- 
pleted them, with the exception of 120 plea's: and on that date, 
when the goods so delivered had become payable, the defenders 
granted their acceptance for the price, wh'ch was duly retired ; and 
it was not oumpetent to the defenders, and they had no right, after 
making that settlement, to complain of any of the goods so settled 
for on any gronnds : Finds that on 16th Nov. the defenders delivered 
200 pieces of 25 yards, forming the first and second items of the 
account sual for, which not only completed the second contract) 
bnt gave 80 pieces in part fulfilment of the third or concluding 
contract for 2000 pieces : Finds that on the 17th and 20th of said 
inooth the pursuers delivered 620 pieces further ; and on 6bh and 
27th Deoember following the pursuers delivered other 950 pieces^ 
before which lost date pirties had disagreed, and no more goods 
were sent : Finds that as in implement of the last contract there 
were thns delivered 1630 pieces, leanng a balance to complete of 
370 pieces : Fmds that because of the dispute which had arisen, 
And from the way in which the defenders had dealt with the goods 
as delivered, the pursuers were justified in declining to finish the 
extract, even if the parties had not agreed, as the proof shows 
was the fact, to cancel the contract so far as not fulfilled : Finds 
that latterly the defendere had some cause to complain of the 
pnnoers' deUy in giving delivery, and they did complain ; they had 
abo well-founded gronnds for challenging a portion, as not b«ing in 
conformity with the written contracts, and they, on two occasions, 
rejected some of the goods — viz., on 24th October, 440 pieces, 
and on 24th November, 400 pieces, and which the pursuers 
took back and replaced ; but of subsequent deliveries the 
defenders neglected to examine the goods in time, and when 
they did examine and complain of them, they refused to 
rettim them, although requested both verbally and in writing: 
Finds that they also failed to separate the lots delivered after 2nd 
Noireraber from those delivered and paid for before, and they hare 
not been able to show that the final rejects, consisting of 1360 
pieces, were composed of deliveries since said settlement: Finds 
farther, that besides being sold by description, the written con- 
tracts bear that the goods were also sold according to samples in 
tbe defenders* hands, both combining to constitute the kind of goods 
to be sapplied ; but those samples the defenders have not preserved, 
th«iebj preventing compsriseo in judging of the qneetioa of quality: 



Therefore, on the whole, and m point of law. Finds that the defen- 
ders, even if the goods in question had been disoonform to contract, 
are barred from maintaining that plea because of their failure to 
examine and challenge Umpestive, and to return the goods to which 
they objected, and are not now entitled to resist payment of the 
price: On which account repels the defences: Finds the defenders 
liable in the sum-} sued for, and with interest, as libelled : Allows 
the pursuers to uplift the consigned amount realised on sale of said 
goods, and with accruing interest, which the Clerk of Court is here- 
by ordained to pay over to them: and Appoints the pursuers to 
apply the same in payment pro tanto of the sum found due: Finds 
the defenders liable in expenses, allows an account thereof to be 
lodged, and remits the same to the auditor to tax and report, and 
decerns. 

Note. — The first and material question in this litigation came 
to be —whether there were four or three contracts, as the parties 
have respectively contended for. If there had been four, each for 
goods to the extent stated by the defenders, then the pursuers fell 
very short iu their deliveries, and the goods actually received by the 
defenders must all have been chargeable at the lower price of 5s* lOd. 
each short piece. But if there wore only three contracts, as the 
SherifF-Subatitute is of opinion the proof supports, there were nearly 
full implement lAade when the dispute between the parties arose. 
In either view, however, the defence that the goods were disoonform 
to order must be repelled on the legal grounds which will be shortly 
discussed. 

The contracts were made on behalf of both parties through the 
medium of Mr. Wardlaw, a commission agent, and the remark at 
the outset is unavoidable that much of the misunderstanding which 
eventually fell out is attributable to this gentleman's mode of trans- 
acting, and interference after his proper functions hod ceased. In 
negotiating the sales he represented to the pursuers (the sellers) 
that ho acted for the defenders, and he represented to the defenden 
(the buyers) that he acted for the pursuers; for so the sale or order 
notes express which he made out and delivered to each party. Thero 
are three such notes — those handed to the defenders being Nos. 7/1, 
7/2, and 7/3; the counterparts are Nos. 8/4, 14/1, and 8/3, and 
which were given to the pursuers; but in their terms the notes and 
counterparts differ in essential pvticuUrs. Ex facie^ they appear 
to be orders, and as the pursuers have contended, required confirm- 
ation before becoming contracts ; and this interpretation of their 
nature is of some consequence as will be seen. The defender, Mr. 
Boyd, who negotidted for his fii*m, regarded them as completed con- 
t.nct-notes ; while the pursuer, Mr. Hamilton, states that they were 
mere proposals for the acceptance of his firm, and that it was 
WardUw' s duty to intimate to the defenders whether and bow far 
they hai been accepted. Wardlaw supports the pursuer, because 
he depones that ho did not conclude transactions without returning 
to the pursuers for their authority ; and again he siys — ** I had no 
authority to sell without having the sale confirmed." 

But besides what was contained in the three written orders or 
contract-notes, the defenders have said that on 7th September they 
verbally purchased 1740 pieces in addition. On that point the de- 
fender, Mr. Boyd's, deposition is explicit. The pursuer, Mr. Ham- 
ilton on the contrary, states that "on 7th September, I860* I neither 
sold, nor authorized Mr. Wardlaw to sell for my firm, 1740 pieces 
of jacGonets, each of 25 yards.*' And WardUw depones, that the 
goods to which the defenders referred were " the pursuer's stock, 
and were meant to be sent as in implement of said two existing 
orders (*.e., the orders of 30th August and 3rd September) and nut 
as a new order.'* There is no other definite proof on the subject, 
and therefore no such verbal contract has been established. Under 
the written orders the pursuer depones, on being shown them, ** I 
accepted the orders of date 30th August and 3rd September, 1800, 
for 1000 pieces each instead of for 2000 each; but I accepted the 
last order on 15th September following for the 2000 pieces ns 
therein stated." Wardlaw in corroboration says — ** I swear that 
the orders were accepted tmder said notes to the extent of 4000 
pieces.*' And the proof beoomes conclusive on referring to the de- 
fenders' letter of date 28th December, 1860, No. 8/2, written afler 
parties had disagj^ed, and therein it is distinctly stated that the 
contracts were under date 80th August for 1000 pieces of 25 yards, 
5th September for 1000 pieces more, and on lUth September ior 
2000 pieces, which exactly accoids with the testimony of the pur- 
suers and WardUw, so that further dUcuasion on that part of the 
case is unnecessary. 

Having detcrmin-^d the number of contracts, the time within 
which they ought to have been completed may be shortly noticed, and 
whether the pursuers otherwise fulfilled their obligation. In the 
contract-notes which the defenders got from Wardlaw, the first iut 
of 1000 pieces, it U said, was tap^eUd to be completed in thrv« 



SHERIFF COTTRT REPORTS. 



weeks from the date dOth August, bnt tbnne is no ahsolate under- 
taking to the effect expressed ; the second lot, as the relative note 
bears, was to be delivered m continuation of the first ; and the last 
lot of 2000 pieces, ordered on Hth September, the note t.tipalat4» 
wasybr delivery in October^ and i/requisiie, in Sortmbfr. Now, 
it ia instmcteil by the received notes No, 7,4, that on 10th Sep- 
tember, within a fortni^i^ht of the orders, 1600 pieces were delivered, 
which quite completed the first, and more than half completed the 
second contract ; on 25th September 140 pieces more were delivered, 
and on 20th October a farther delivery of 580 pieces, making in 
all 2,320 pieces; bat of these the defenders, on Kkh October, re- 
jected and retained 440, which left 1880 pieces famished as in im- 
plement of the 2000 pieees in the first and second contracts 
Herein thero was no undne delay, and there had been full imnlt^- 
ment but for the rejected and returned goods. No doubt, it turns 
out that 1 740 of the pieces were alreaidy manufactured, and h:id 
been delivered from stock; still they were received, and at the set- 
tling day on 2nd November they were paid for. It was after this 
date that del »y did occur; for, although delivery in fulfilment of 
the last order was to be made in October, and if requisite, in No- 
vember, yet the receive notes show that by the end of November 
there had been delivered, from the time of the settlement, only 
1220 pieces, whereof 400 had been rejected and returned, leaving 
820 pieces, which merely completed the last 2000 pieces ordered, 
and gave a furnishing of 700 pieces to account of the lajit contract. 
Leaving out of view any question of quality, the dt- fenders at the 
time would have been justified either in cancelling the contract or 
in taking proper steps for buying in against the pursuers, aivl 
claiming damages ; but that the defenders have not proved that 
th«y did ; they went on accepting the goods as the pursuers sent them, 
and complaining of them, so that when the last delivery was made 
on 27th December, there ha<l been snpplied in the course of that 
month 930 pieces more, and there then remained 370 pieces to 
deliver of th* entire contract. Looking back on these deliveries, 
there was therefore an unexplained and inexcusable delay latterly 
on the pursuers' part. 

But in addition to d-Iiy, there were complaints about the quality, 
and the defenders' proof establishes that these complaints were well 
founded. It was the defenders' wish, and they stipulated that the 
goods which they knew were to be manufactured in Manchester, 
should bo woven so as to repre«<ent the Glasgow make, the latter 
being usually of a better description — that is, that the peculiar sel- 
vage which di<lingiiished Glasgow made jacconets should be wrought 
on thnpe so to be niJide in Manchester, the Glasgow selvage con- 
si^sting in a van ing nimi' er of double thrends, whiL* the M.inr'aostpr 
selvage is broad, having the appearance of tape. But none of the 
goods snpplied by the pursuers had the GLisgow S'*lvage. Again, 
the defenders had stipulated that their jacconets should have an or- 
nament of three red bars, yet all the goods delivered wanted these. 
It is right to notice that, as rerards that objf'ction, the df'fonder, 
Mr. Boyd, stated that he attached no hnportancc to it had the 
goods been of sufficient quality othenvise. Thwi it has b<^en said 
that the deliveries were not uniform in weight nor m fineness of 
cloth, and some specimens which the defenders had cut from certain 
pieces sent in having been tried by res})ectable witnesses, the result 
was completely to establish that objection. But a difficulty of very 
material importance occurred as to the cloth, from whence these 
specimens were taken, 2^\\ it was this, whether the specimens were 
taken from cloth which had been delivered bejore 2nd November, 
which was then paid for, or from cloth delivered after that settle- 
ment. The defenders, it appears, did not keep the parcels separ- 
ate — they placed the whole cloth delivered indiscriminately together 
— that which was delivered after along with what had been deliv- 
ered before this settlement. In such circumstances, for the pur- 
poses of defence, the test by means of the specimen fails ; for the 
quality of goods received examined, but returned and paid for can- 
not now become matter of discussion. Is has been shown that at 
least 1 740 of these pieces were delivered directly from stock, and 
were admittedly known to bo different from the contract description, 
80 that, if specimens were cut from lots of these, the examination 
and what was ascertained, would be inapplicable to the subsequent 
unsettled deliveries. Besides, it is to be remembered in discussing 
the objection of quality, that in each instance the goods were ordered 
according to samples previously sent to the defenders. Thus, in 
the order of 30th August, these words occnr— "There are 500 pieces, 
same selvage as sample in stock ;" the order of Srd September bears 
" samples lie witli you " (defenders) ; and the last order contains 
this reference — " These goods are warped ten numbers finer than 
the sample you have ;" and Wardlaw depones that he made his 
sales to the defenders by samples, and to the like effect the witness 
Fanlds. It is true that the defender, Mr. Boyd, has denisd this; 



the fact, however, that samples had been given the defenden befon 
the sales bad been ne;;otiated is farther proved by the docomnti 
No^. 18/1, lK/2. 18,3, and 18 5, produced by Mr. Boyd himselt 
These samples, therefore, were important to have enabled the goodi 
sent in to have been compared with them ; but the defenders having 
used the samples, they were of course not forthcoming. The efct 
of that desideratum cannot be visited on the p ura uejs ; and sa the 
defenders were the parties who had thus prevented the 
(no doubt innocently), they mast sabmit to endtire the o 
of the defective proof caused by want of the contract samples. 

It may not be inappropriate, however, to remark that Wardkv, 
who saw the goods which were snpplied to the defenders, depoiM 
that " they appeared to him to be the same as the sample." 

Passing from this point, and assuming for a time that the dttm- 
den had fully proved their objections, this carries forward the ugB* 
ment to the most material part of the case in point of law. 

The pursuers while they disputed that they had committed aar 
violation of contract, insisted, that even if they had, then it was tbi 
defend(^TS* duty to have rejected the goods, so far as disoonfflnn, 
and to have relumed them as they had done in two previofns is- 
stances, but herein they failed, having kept the goods and used put 
of them, whereby they are not entitled to complain, and are bcrond 
to pay for them ; and this really is the qnestion on which the wfaob 
cause turns. 

The defenders argued that some of the lots had remained « 
hand unexamined, alluding to the 930 pieces which had been de- 
livered in December, and that until that was done, they wcve act 
in a situation to state objections; that Wardlaw, by the pomai* 
directions, had on 5th January, 1861, requested them to examnM, 
and to retnm all rejects by the then following Monday ; that thej 
did examine, and sent Wardlaw notice, that none of Uie goods os 
hand would be used, and that they were to be taken away. Asd ! 
thus they maintained that they had done all that was legallj ia- 
cumbent on them. It is requisite, however, to look more narrowly 
into these particulars, for just as these are accurately, or incwweth j 
stated, must depend the application of the law. 

Of the 1630 pieces delivered after the settlement, on 2d Nov., 
820 were delivered by the 20th of that month, therefore, chalfcBge 
of any of these ought to have been made according to the costem 
of trade, at the latest, within a fortnight after each parcel was re- 
ceived < these goods became payable on 7th December, acoor Jng 
to contract, and an invoir** hid been sent the defenders, in the view 
to settlement; but on t. . 'vious day they returned it to the 
pursuers, with a mirking, intimating that 430 of the pieces were 
not returned ; on that s^ame day to obviate the objection, the pur- 
suers sent the 216 long pieces of ."iO yards, charged in the aooraot 
sued for, to substitute for those rejected, and along with them 
they returned the invoice enclosed in the letter, of which, No. 1,1 
is a copy ; these goods to replace the rejects, were deli^-ered by the 
prrsuprs' porter, Donald, who was desired to bring back the chal- 
lenged goods, but the defenders received the substitutes, and 
doc!ine,d to return the rejects, in short the defenders kept both. 
Next day being settling day, the pursuers' clerk. Jack, called for 
pavment, but that was refused. On the 10th of December, the 
pursuers wrote the defenders the letter No. 17/3, giving explana- 
tions, which the defenders answered by the letter of same date, 8/1, 
but these letters led to no satisfactory adjustment of the dispute. 

On 18th of that month, the pursuers again sent th^ porter to 
procure return of ihe rejected goods, but the answer was, that Mr. 
Boyd was absent, and he had left instructions not to give ba<^ any 
of them without his sanction. In consequence of not procaring re- 
turn on this second application, the pursuers wrote the defendeta, 
the letter No. 11/3, enquiring how many pieces they had rejected, 
that they might be replaced at once ; the porter, Donald, carried 
the letter, bnt the defenders sent the verbal reply, that Mr. Bovd 
was not at home, but that the goods were not to be given back ; 
the porter, on 27th December, was sent once more with an orte 
for the rejects, and on this occasion ho saw Mr. Boyd, who desiied 
him to tell the pursuers, »' that he, (Mr. Boyd), could not on any 
account give up the goods in the meantime." On this date, the 
pursaers delivered the last parcel of 500 pieces, but because of the 
dispute which had thos arisen, no more ^[>ods were sent On 5tk 
January following, the commission agent, Wardlaw, wrote the 
defenders the letter No. 7/7, wherein, after recapitnhiUng the eon- 
tracts and deliveries under them, he concludes bj intimating that 
the ponuers propose " that you should at once, say on Monday, 
examine the 930 pieces, (December goods), and retnm them the 
total rejects, whidi they will then rather replace, giving yon ftr 
that purpose, the choice of their best makes, or at year optioo, 
they will cancel the orders, to the extent of these returns." This 
letter Wardlaw repressnts as having been written at the reqw^ 
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and bj the Aiithoritj of the pnnaen. It was aent on a Saturday, 
as appeared from the calendar, and on the 8th, (Tuesday), the de- 
fender, Mr. Boyd, called at Wardlaw'a office, snd left a verbal 
message with a clerk, (witness Angns), to the e£fect, that the goods 
eould not be used, and they who sent them might come and take 
them away, the message so left, the clerk repeated to a fellow 
derk, (witness Sanders), that he might take to VVardlaw, who was 
at the time ill in bed. It wonld appear that the defenders after- 
wards lent Wardiaw an answer in wiiting, and which the ktter on 
9th Jannaiy, enclosed to the pursoers, No 21 is a copy of Wardlaw's 
letter, but neither the enclosure, nor a copy of it have been recovered. 
The defenders* answer, however, as appears from Wardlaw's letter 
of 3l8t Janoaxy, 1861 (No. 15), contained no proposal to return 
the rejected goods, and the trmsrnisfrion of it to the pursuers, gave 
them no notice that the defenders had changed their purpose, 
and ware then wilUng to give back the goods whish had been for- 
OMrlj declined. Wardlaw*s letter is of importance further, inas- 
mneb as it shows that the defenders^ verbjU message left at his 
ooontry house, had not been communicated to the pursuers' until 
th«i ^ indeed, Wardiaw in that letter, expresses that he had no 
leoollection of having ever received it himself. This communing 
between Wardiaw and the defenders — begun after the latter had 
ofiener than once refused to give back the rejects on the pursuers' 
direct application ~ is of no great consequence, because the pursuer 
Mr. Httnilton, has sworn, that he did not give Wardiaw any autho- 
zitj to interfere in the matter. His ^position is — **I never 
authorized Mr Wardiaw to extend the period allowed in trade for 
rJiallfnging said goods ; '' and again — ** Mr. Wardiaw had not the 
pursoers' sanction to make arrangements as to taking back goods.'* 
Wardiaw himself acknowledges that he ''made no arrangements 
with the defenders about receiving back goods, except with the 
pncsaers' sanction ; in one or two instances I arranged with the 
defenders for returning challenged lots, and which were replaced 
with other goods; so that the communication of 5th January and 
what followed, but under which no goods were returned, was not 
(me of those instances. In fact, Wardkw had no power whatever 
to interfere in any respect with execution of the contracts. He 
was limited alone to making them, and he did not represent the 
pursuers as their general agent. He depones — " I am not known 
in Glasgow as one of their (pursuers') agents, I am agent not for 
the pursuers alone, but for any manufacturer employing me." It 
is proved by the witness. Jack, by the pursuer, and Hamilton him- 
self, that Wardiaw acted simply as an agent in selling goods ; and 
when he procured a purchaser, and the order notes were confirmed, 
his duties ceased ; he had no permission to interfere in implementing 
the ootttracts, nevertheless, the defenders' kept up correspondence 
with him. In the matter of oomplafnts, they chose to make 
Wardiaw the party to whom they addressed them, " because," as 
the defender, Mr. Boyd, deponed, " I did not know them (pursuers) 
■a the makers of the goods, I knew them as Wardlaw's principals, 
however." It was thoefore wrong in the defenders to communicate 
withan agent, when they were already directly in contact with the 
principals; they were in communication with the pursuers from 
the moment the contracts were made; the pursuers sent from 
their own warehouse, and by their own servant, every piece of 
goods in implement ; there accompanied each ddivery, a receive 
note, in the punueis' names ; the pursuers rendered invoices in 
their own names, in the view to settlement, and the only settle- 
ment made, was with the pursuers. 

Then, as regards r^ection of goods, the defenders, it has been 
seen, had been asked three times verbally, and also in writing, to 
make return and had refused, until the attitude which they had so 
taken caused a dispute and a declinature on the pursuers' part to 
supply more goods ; after that, therefore, to negotiate with a mere 
agent whose authority they did not know, was, to say the least of 
it, inoonsiderate. The end of it was miscarriage at any rate, for 
the defenders* verbal message of 8th January was not in tune, and 
parties were on the brink of litigation before it reached them, and 
was then too late ; and worse of all, even at the dose the defenders 
did not send back the challenged goods, but held them until this 
action was far advanced, and only gave them up to be sold under 
warrant of court. The defeuders in withholding the pursuers' goods 
would appear to have acted adrisedly, however erroneously; for 
Mr. Boyd depones that in consequence of certain promises which 
Wardiaw had made not being fulfilled, " I in consequence resolved 
to retain what goods I had received, so as to bring matters to a 
stand still, and see what was to be done about the contracts ;" or, 
as Mr. Boyd on another occasion in Wardlaw's hearing said, when 
asked why he had not returned the rejected goods, " Siat he knew 
better." 

It is pUuDf therefore, that without examining the goods when 



the pursuers sent them, or within a reasonable time thereafter, the 
defenders allowed the porsuers to proceed with the order — chal- 
lenging some goods and receiving others in their stead, but retain- 
ing the whole, except a portion admittedly used ; and that in the 
expectation of acquiring some kind of security by which \hd 
defenders might indemnify themselves, or endeavour to concuss the 
pursuers to make terms with them as for the breach of contract which 
the defenders had alleged. Herein, however, they were in error ; 
for, unrespective of trade custom, it is a salutary rule of law that 
not only must defective goods be challenged tempestive^ but re- 
jected and returned. Any other rule would be unjust to the seller ; 
and in the present instance it is proved to have been so. The pur- 
suers had the goods manufactured in Manchester, and they were 
bound to make settlements within a month after each delivery to 
them; so that before settling, if the goods were objectionable, the 
fault might have been rectified ; but as the defenders were tardy 
to examine them, and abstained from complaining direct to the 
pursuers, the latter were led to suppose that the deliveries were 
right, and accordingly paid the manufacturers who were weaving 
the goods. Then at the time they were supplying the defenders 
with goods, the pursuers had other heavy contracts on hand fulfill- 
ing, so that if the defenders had returned such pieces as they were 
unwilling to pass, there were other customers who it is said were 
not BO exacting, and who would have taken them. 

It was the defenders' duty to have done differently. Professor 
Bell lays down the law with' reference to the sale of goods, thus : 
" If the fault be latent, or if the buyer have no opportunity of 
examining the quantity or inspecting the commodity before it is 
sent to him, or to its destination abroad, he must make his challenge 
intUuUly on discoveriog the defect, or at least without any unreason- 
able delay." (1 Can., 6th ed., p. 429; Stevenson v, Dalrymple^ 
28th June, 1808. Die. App. Sale, No. 5 : Smart v. Begg, 2dd 
June. 1852, Sess. Cases, vol. xiv. p. 912) The fact of using part 
of the goods also bars a defence of insufficient quality* (^Ransom 
Mitchell, 3rd June, 1845 : Sess. Cases, vol. vii., p. 813. Watt, v. 
Glen, 6th Feb., 1829, Shaw, vol. vii , p. 372.) Again, vrith re- 
spect to a purchaser's conduct in challenging yet retaining delivered 
goods, Bell again observes : " The buyer may reject the goods, but 
he is not entitled to convert the contract into one of another descrip- 
tion, nor to dispose of the goods on any other than the original 
footing, without the consent of the seller." (Can. vol. i., p. 440, 
Padgett v. M' If air, 24 th Nov., 1852, Sess. Cases, vol. xv.. p. 76.) 
In this last case, which was very similar in the circumstances to 
the present, the Lord Justice-Clerk's remarks are very apposite. 
If the buyer takes and retams the goods for any purpose of his own, 
while he yet says he rejects them as not conform to sample, and 
insists on keeping them, when required to return them, such tortuous 
and inconsistent conduct, wholly unwarranted by the condition of tho 
only title of possession ever entrusted or offered to him, must briog 
him under the contract, and bar all oppoution to paying the price." 
(See also CritcMey v. MehUh, 22nd Feb., 1856, Sess. Cases, vol. 
zviiL, p. 643. 

The defenders appealed, and after a hearing the Sheriff 
pronounced the following interlocutor : — 

Having heard parties' procurators at great length, under the 
appeal for the defenders, upon the interlocutor appealed against, 
and made avizandum with the debates, and considered the record, 
proof adduced, productions, and whole process — Finds that the re- 
ceipt of the goods, the price of which is sued for, is admitted by 
the defenders, though not at the precise dates specified, and the de- 
fence is that the gcwds were not according to order, and aeparatim 
that the price charged is not what was agreed to : Finds that the 
parties are at variance whether there were three or four contracts 
between them — the pursuers contended that there were only three 
(which were all in writing), the first being dated 30th August, 1860, 
for 500 pieces of 60 yards, or 1000 pieces of 25 yards long, at 1 Is. 
a piece, long length ; the second dated 8d September following, for 
a further lot of 500 pieces of 50 yards, or 1000 pieces of 25 yards, 
at the same price; and the third dated the 14th September, for 
1000 pieces of 50 yards, or 2000 pieces of 26 yards long, at 1 Is. 9d. 
per piece, long length, the three contracts comprising in all 2000 
pieces of 50 yards, or 4000 pieces of 25 yards ; while the defenders 
maintain that there was a fourtli contract entered into, which was 
not in writmg, on 7th September, for 1740 pieces of 25 yards long 
at 5s. 6d. a piece, and that each of the contracts in writing was for 
2000 pieces of 25 yards, thus making a total of 7740 pieces of 25 
yards : Finds it alleged by the pursuers that the defenders settled 
by bill for the goods mdudcd in the first contract, and that the 
goods now sued for were delivered in fulfilment of the contracts of 
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3d and 14th September, and tbat in consequence of a subseqnent 
arrangement between the parties the contracts quoad tdtra had 
been cancelled: Finds it averred by the defenders that they received 
delivery of the 1740 pieces purchased under the verbal contract of 
7th September, and 140 pieces more, making together 1880 pieces, 
short lengths, for which on 2d November thcj settled by bill, which 
was duly retired, and that although they acknowledge delivery of 
the goods sued for, they allege thut these, with 140 pieces more, 
or 1800 pieces in all, in short lengths, were sent in implement of 
the first contract of 30th August for 200 pieces, so that there was 
left a balance of 110 pieces of that contract to deliver, and the 
whole of the contracts of 3d and 14th September to fulfil; Finds 
that the defenders farther aver that they rejected 1370 of the said 
1890 pieces, as being disconform to contract, and not delivered in 
time: and that on 8th January, 1801," the pursuers were informed 
of this, and requested to take them back, but they refused to do so; 
and the defenders also claim credit for the price of the 140 pieces 
said to have been delivered in excess on 2d November, 1860, and 
included in the settlement by bill of that date, because they formed 
part of said rejected goods : Finds that, deducting said 1360 pieces 
of rejects, and said 140 pieces in excess, the defenders thus admit 
that they are only liable for 390 pieces at 5/6 a piece, amounting 
in all to £107 5s., which they offer to pay or consign : Finds that 
the notes Nos. 7/1, 7/2, and 7/3 of process are the sale notes 
which were handed to the defenders J>y Mr. Wardlaw, the party 
who negotiated the contracts between^ the parties; while Nos. 8/4, 
8/3, and 14/1, are the coimterparts w^re given by him to the pur- 
suers, which notes and counterparts differ in essential particulars : 
Finds that on tlie duplicate.note No. 8/4, delivered by Wardlaw to 
the pursuer, there is written on the back, in a different hand, said 
to be the pursuer'fl, " 1000 p. 25 yards, accepted 80th August, and 
1000 p. 25 yard:}, accepted 3rd September;" and on the face of the 
counterpart of the contract, 3rd September, there is written across 
in pencil, also in the pursuer's hand, the word ** Refused;" but 
finds that there is no evidence of these markings having been inti • 
mated to the defenders, and that it is equivalent to a private jotting 
in the pursuer's pocket-book, although the pursuer swears that he 
has no doubt these markings were made at the time the contracts 
specified on their face were entered into, though they may have been 
written six months after ; but he has no doubt they were written 
at the time of the contracts : Finds that WardUw swears that 
these contracts were truly made according to what they bear on 
their face,"- and that no intimation was made to him, or the 
defenders, of any portion of them not having been acceded 
to: Finds that, in Mr. Wardlaw's letter to the defenders, 
dated 19th October, 1760, No. 7/6, he says— 'The first 
order for 200 pieces of 25 yards will be completed this 
month, and the remainder of the goods for November and Decem- 
ber will come forward with perfect regularity:" Finds that, on 28th 
December following, the defender's partner, Mr. Robert Boyd, wrote 
to the pursuers that Mr. Wardlaw had engaged to make 1000 
pieces on 81st August, and on 5th Decemlier 1000 more were 
ordered, and on l4th December 2000 more pieces of 25 yards, or 
4000 pieces in all, and complaint was made that none of these goods 
had come to hand : Finds iu reference to the third alleged verbal 
contract, which the pursuers denies in toto^ that the same is sworn 
to only by the defender Mr. Boyd, but he admits that if the goods 
could be put into the October account he would take them, being 
1740 pieces of 25 yards, and that they were sent accordingly ; and 
Mr. Wardlaw depones that the goods referred to " were in the 
pur8uer*s stock, and were meant to be sent as in implement of said 
two existing orders, viz. , those of 30th August and 3rd September, 
and not as a new order *': Finds that the admitted deliveries on the 
10th and 25th September amount exactly to 1740 pieces, and the 
total deliveries under all the contracts amount to 1890 pieces— in 
all 1740 and 1890 pieces : Finds that it is admitted thut the 1740 
pieces were according to order, but it is denied that the 1890 were: 
Finds that, on 6th January, 1864, the defenders rejected 1360 of 
these last pieces as being conti-ary to order, and on 8th January 
they intimated this rejection to the pursuers, and desired that they 
might be taken back ; but the defenders did not return the goods, 
and the pursuers did not send for them : Finds it proved -that the 
1890 pieces were in many instances deficient in width and discon- 
form to order, but that 500 of them had been used by the defen- 
ders, and the objection only applied to the remaining 1360 pieces : 
Finds that, on 6th January, 1861, Mr, WardUw — who appears to 
have acted as a kind of agent for both parties in the transactions, 
but chiefly as agent for the pursuers, who paid him for his trouble, 
which the defenders did not do — wrote to the defenders that the 
pursuers proposed that they should, on the Monday following, ex- 
amine the whole pieces which had been delivered, and reject such 



as were contrary to order, and that they would be replaced by 
others ; but, instead of doing so, thp defenders, on 8th January, 
stated to Wardlaw's clerk that he might come and take the goods 
back when he chose, but he never did so : Finds, in reference to 
the plea, that the goods were not returned by the defender, as they 
should have been, when disconform to order, that the defenden 
were, in point of law, if dissatisfied with the goods as conform to 
order, bound instantly, or within a reasonable time, to have sent 
them back to the pursuers, and that not having done so, but brc^en 
bulk and used a considerable portion of the goods, they have cat 
themselves out of any right they might have had to chidienge the 
goods objected to, as either too high priced or disconform to order : 
Fin Is it instructed by the writings produced by both parties, and 
in particular the contract notes, that the goods were sold by 
sample, and sample pieces were sent to the defenders, and in some 
cases retained by them, although the samples are not produced, 
and that the objection stated was that the goods themselves wctb 
not up to the sample : Finds, however, that the evidence on this 
branch of the case is not so material as it othenrise would have 
been, seeing the defenders have lost their right to challenge the 
goods as disconform to sample, by failing to return them ^empeiicM, 
as above set forth ; therefore, upon the whole, adheres to the in- 
terlocutor appealed against, and dismisses the appeal. 

Note. — ^The defenders would have had a very different case if 
they had kept the samples and proved that the goods sent in wete 
not in conformity with them, and had returned the rejected pieces - 
tempestive as not up to the contract. The Sheriff suspects that 
the reason why this was not done was that the defenders wished to 
hold the rejected pieces as a security for their claim of damages for 
non -implement of the contract, which legally they had no right to 
do—Pagget v. M*Nair, 24th November. 1852, Session Cases, vol 
XV. This is confirmed by the words proved to have been osrd bjr 
the defender Mr. Boyd when he was pressed to return the goods, 
viz., "that he knew better." 

Act, W. B. Faulds. 

AU, Gordon SMrrn and Baitnatykes & Eirkwoodw 



IOtii January, 1866. 

SHERIFF COURT, LANARKSHIRE—AIBDBIE. 

(Shei.kio Sir A. Alison and Loqie.) 



A. V. B. 

Action for Adultery — ^Damages — Jurisdiction. — Held 
by both Sheriffs that an action of damages for aduUery^ 
at the instance of a husband against a party alleged to 
have committed adultery with his toife, is competent in 
the Sheriff Court, and preliminary pleas rolled. 

The following Interlocutors and notes suflBciently ex- 
plain the facts and points of this case : — 

Having heard parties* procurators on the first, second, and 
third of the defender*s pleas : Repels the same, and appoints the 
cause to be put to the roll, that parties' procurators may be heard 
on the remaining pleas of parties. 

Note. — This action is one at the instance of a husband against 
a party alleged to have "seduced and committed adultery*' with 
his wife. The defender*s first plea is that the Sheriff has no 
jurisdiction. No authority was cited in support of it ; and the 
Sheriff-Substitute, after a careful search, has been unable to find 
any case in which such a plea has been taken or sustained. Actions 
for determining the personal status of individuals — ^as actions relative 
to marriage, divorce, separation a mensa et thoro, and legitimacy- 
are no doubt incompetent in this Court ; but an action of damages 
by a husband against an alleged adulterer for criminal intercourse 
with his wife stands on a different footing, and does not necessarily 
either precede or follow an action for divorce. An action o£ a 
similar nature to this was brought in the Sheriff Court of Glasgow, 
{M'Nab V. Broadfoot, 12th December, 1860, Scottiah Law 
Journal, vol. iiL, p. 4,) and disposed of on the merits, no plea of 
want of jurisdiction apparently having been taken, and no statutoiy 
enactment has been found exeludmg the Sheriff's jorisdiction. The 
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defender's second plea is that all parties interested have not been 
called, and that the wife ought to have been a party to the action. 
No donbt tho wife has a roost material interest, in so far as cha- 
racter is concerned, in the issue of this action ; but there is no legi- 
timate interest pleadable by the defender to have her called. If 
the wife wishes to be he:ird, she can move for leave to si&t herself 
as a party, and if she does not, anything decided in this sctiun 
is res inter alios acta in so far as &hc is concerned, and could not 
affect her in any future action of divorce at her husband's instance 
against her. The third plea now disposed of is that the bt:itenients 
in the snmmons are irrelevant, and not sufficiently definite and 
specific as regards the dates when the alleged acts were conitnitted. 
The summons bears that repeated acts of adultery took ])litce 
between tho parties in certain months of and in the years from 
1861 to 1863 inclusive, at the places particuhirly condescended on; 
the particular dates when such acts of connexion took place being, 
as alleged in the summons, to the pursuer unknown. But the 
Tirioas places where they occurred are specifically set forth. It 
appears to the Sheriff-Substitute that as regards the relevancy 
this is sufficiently specific. The acts founded on are said to have 
taken place .^t a considerable distance of time, and if the witnesses 
cannot condescend upon the precise dates they are called to speak 
upon, the pursuer has no means of giving more accurate informa- 
tion than he has given. Looking at the numerous acts of adultery 
alleged to have taken place, and the precision with which the place 
is given, it docs not appear that the defender can suiTer injury by 
the want of the exact days on which the acts of adultcn' ure said 
to have been committed. 

Tlie defender appealed, but tlie Sheriff adhereil in the 
following Interlocutor and note : — 

Having heard parties' procurafors under the defender's appeal 
upon the Interlocutor appealed from, and pi'eliminary defences, in 
respect an action of damages on the ground of the defender having 
committed adultery with the pursuer's wife is competent in this 
Court ; in respect in such a case it is unnecessary for the pursuer 
to call his own wife as a defender, seeing he cannot recover damages 
from his own wife ; and in respect the dates and places when the 
adultery is said to have been committed, as given in the summons, 
seem sufficiently specific, although spread over a period of about 
three years : Adheres to the Interlocutor appealed from, and dis- 
misses tho appeaL 

KoTE. — It is quite true, as pleaded for the defender, that it is 
Dot competent to found an action of damages agahist a person for 
alleged adultery with the pursuer's wife upon the general averment 
of adultery having been committed during a course of years, without 
farther specification of time and place ; but if specific acts are 
arcrred, with the times and places specifically stated, as the basis 
of the action, it is competent to allege other acts of adultery on 
other occasions, tho particulars of the dates and places being un- 
known ; the object of sncb general allegations being not to aver 
additional charges to be made the subject of praof, but to add to 
the weight of evidence in regard to those as to which the particular 
in dates and places are specified and condescended on, just as 
general proof of bad temper is competent in an action for specific 
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15th Jakuart, ISCG. 
SHERIFF COURT, LANARKSHIRE— AIRDRIK. 
(Sheriffs Sir A. Auson and Logie.) 



Jaket Lees or Lindsay v, David Lindsay. 

Husband and Wife — ^Aliment — Separation and Aliment 
— Jurisdiction. — Held thatan actionraiscd in the SheriiJ 
Court by a wife against her husband^ setting forth 
that he held deserted her and refused to furnish hei' with 
a place of residence or aliment foi* her support^ that 



he had falsely accused her of adultery^ and concluding 
for interim aliment " until a permanent arrangem>ent of 
the rights and interests of parties shall be made by a 
competent court" i^ competent. 

The pursuer, Janet Lees or Lindsay, sometime residing 
at Langloan in the parish of Old Monkland, now residing 
in Garngad Road, Gla=5gow, wife of David Lindsay, collier, 
residing at Dykeliead, near Bailliestou, in a summons 
raised by her, concludes for the sum of £20 sterling per 
annum, in the name ot interim aliment, for the support 
of herself, in consequence, as alleged, " of the defender 
having on or about the 27th day of June last, 1865, de- 
serted the pursuer, and refused to furnish her with a 
place of residence or aliment for her support; the de- 
fender having also, through false accusations made by 
him against the pursuer, to the effect that she had com- 
mitted adultery with a man of the name of , 

and othenvise treating the pursuer in such a grossly 
harsh and tyrannical manner as to render it impossible 
for her with safety to continue to consort with the de- 
fender in the married state, said interim aliment to be 
paid quarterly and in advance, beginning tlje first quai- 
ter 3 payment thereof as on the 27th day of June, 1866, 
and so on quarterly, and in advance, until a permanent 
arrangement of the rights and interests of the parties 
shall be made by a competent Court." 

The defences to the action were as follows : — 

Preliminary. — 1. The action is not competent before 
the Sheriff Couit. 

2. The statements are not relevant to support the con- 
clusions. It is not alleged that the pursuer is in desti- 
tution. At the date of the alleged desertion, and for 
some weeks thereafter, the Court of Session was sitting, 
and there was no occasion for any interim action in the 
Sheriff Court, or for any interim award of aliment under 
such action. No necessity for an action in the Sheriff 
Court is relevantly set forth. The conclusion in tho 
summons that the Sheriff shall award interim aliment 
until the defender shall provide the pursuer with suit- 
able aliment is virtually not a conclusion for interim 
aliment at all, but fox permanent aliment. There is no 
allegation that the pursuer intends to raise an action in 
the Court of Session, so that, if decreet were to pass, the 
pursuer could make the decreet operate as one for per- 
manent aliment by simply refraining from any applica- 
tion to the Court of Session. 

On the Merits,-^ A denial of the allegations of deser- 
tion and cruelty, with this explanation that some months 
ago the defender discovered that the pursuer had been 
guilty of various acts of adulteiy, and he has not co- 
habited with her since. The pursuer, ashamed of her 
conduct, went to Glasgow in the month of June last, 
where she has since been residing with her daughter. 
The pursuer is not in want of any aliment. An action 
is in dependence before this Court, at the defender s in- 
stance, against the person who committed adultery with 
the pursuer. The defender is entitled to absolvitor. 

The agents for the parties having been heard upon the 
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pieliminaiy pleas, Sheriff Logie pronounced the follow- 
ing Interlocutor : — 

Htving heanl parties* procanton on the prelimtnaxy pleas for 
the defender, and made avizandnm thereirith, repeN uid pleat, 
and on this Interlocutor becoming final, or being affirmed on ap- 
peal, appoints the cause to be put to the roll, that parties may be 
heard on the merits. 

Note. — ^This is an action at the instance of a married woman, 
against her husband for interim aliment, on the grounds — (I) Of 
his having deserted her, and refused to furnish her with a place of 
residence or aliment for her support ; and (2) Of his hating falsely 
accused her of adultery, and otherwise treated her in so hanh and 
tyrannical a manner, as to render it unsafe for her to continue to 
consort with him in the nuurried state. 

The defender has met this action with two preliminaxj pl eas 

(1) That the action is not competent before the Sheriff Court; and 

(2) That the statements are not relevant to support the conclu- 
sions, it not being alleged that the pursuer is in destitution, and the 
Court of Session having been sitting at the date af the alleged 
desertion. 

For the first of the two pleas the Sheriff-Substitute can find no 
authority. Bell, in his Principles, p. 575, says : — ** A wife is en- 
titled to separate aliment in all cases of her husband*s dc«ertiou, or 
on judicial separation during an action of divoroe, the question for- 
merly being proper in such cases to the Commissary Court ; but 
now being competent to the Court of Session, ttr to the 8her^ 
Court:' 

The Conjugal Kghts Act, 24 and 25 Vic, cap. 86, also implies 
that the jurisdiction of Sheriffs has not been altogether abrogated in 
cases of this kind In the explanatory clause (19), it is enacted 
that the expression " consistorial action " shall include actions of 
declarator of marriage, of nullity of marriage, of legitimacy and 
bastardy, actions of separation a mensa et thomy of divorce, and 
of adherenoe and of putting to silence, these being actions which 
can only be competently brought in the Supreme Court, and accord- 
ingly no reference or limitation is made as regards them to such 
actions when brought in the Court of Session only. But the clauae 
then proceeds to include also '* actions of aliment between husband 
and wife, Instituted in the Court of Session," a change of phraseology 
naturally inferring that there are actions of aliment between husband 
and wife which may be instituted elsewhere than in that court 

With regard to the second plea. It is unnecessary for the pur- 
suer either to aver or to prove destitution to entitle her to aliment. 
Power is given, by marriage; to the husband over the wife^s move- 
able estate, and a corresponding obligation is thereby imposed upon 
him to afford her the necessary support and maintenance during the 
subsistence of the marriage, whether she is able-bodied or destitute. 

The defender, on the merits, avers that his wife has been guilty 
of adultery. Parties have not been heard on the merits, and the 
Sheriff-Substitute therefore can say nothing as to the truth of this 
averment : but, assuming this defence to be well founded, the pur- 
suer cannot go to the Court of Session to seek for restitution of her 
conjugal rights. The defender can go there for divorce. She can- 
not proceed against him to adhere. All, therefore, that this Court 
can grant is interim aliment to the wife until the husband bhall 
apply to the only competent Court to be loosed a vinculo matri- 
monio (see Croall v. Croall, 7th December, 1832, and Rennic v. 
Rennie, 7th February, 1863.) In this latter case, the wife origin- 
ally brought an action, similar to the present in the Sheriff Court, 
founded on her husband's cruelty and her consequent inability to 
live with him, and the Sheriff found, that the husband was bound 
to furnish his wife with a suitable interim aliment so long as they 
lived apart, ** and till their respective rights are settled in a com- 
petent Court/* and on 7th February, 1862, he decerned for £40 a 
year as a suitable aliment. The husband paid the aliment for some 
time, and then brought a suspension on various grounds ; want of 
jurisdiction on the part of the Sheriff not being one of them. On 
6th January, 1863, the wife brought an action of separation and 
aliment in the Court of Session, and in the process of suspension 
the Court gave effect to the Sheriff's decree up to the date of the 
action of separation being brought, the Lord Justice Clerk remark- 
ing, ** the meaning of the Sheriff's judgment plainly was, that the 
interim aliment awarded by him should continue to be paid until 
proceedings should be taken by one or other of the parties, either 
by the wife raising an action of separation, or by the husband 
bringing an action of adherence, for the purpose of settling the dis- 
pute between them. The husband did not think fit to bring an 
action of adherence, and I think it lay on him, just as much as on 
his wife, to take steps for putting an end to the dispute." 

That was a much stronger case for the husband than the present. 



There the wife wpanted herself from the hnsbtiid, and the hB»- 
band was willing to have received her back. Here the hnsband 
has expeUed his wife, the punner, bb an adnltress, and ttiatm 
either to receive or to support her. If his allegation is weD foonded, 
it is he, the injured spouse only, who can go to the Saprame Govt 
and ask to have the rights of parties permanently arranged. Untfl 
he does so, and while he lives sepantely fnm bis wife, he nnst 
support her according to his ability. 

The defender appealed, and Sbexiff Alison adhered in 
the following Interlocutor: — 

Having heard parties* procuraton nnder the ddendei^s apipcal 
upon the Interlocutor appealed from and preliminaiy dflftncw; 
Finds that this is an action for alimsnt at the instanoe of n wHe 
against her husband, on the ground of smmtia, which rendendit 
impoesible for her to live with him : Fmds that this is denied, and 
the competency of the Court to entertain such an action is objected 
to : Finds that the Supreme Court can alone a4JQ£eate vpoo and 
determine m a permanent way the ri^ts of parties, but that it is 
competent er neeemtaie for the Sheriff to entertim an actaoa Cor 
aliment ad mterim at the wife's instance^ and to dooecn for intern 
aliment until the rights of parties are pennanently fixed by tin de- 
cree of the Supreme Court: Finds the action eompetent in this 
Court to that extent, therefore adheres to the Interlocator ijnissW 
against, and dismisses the appeaL 

NoTB.— The Sheriff-Snbttitnte has here added a rtrf Atine^ 
note to the Interlocutor pronounced by him, and now appealed 
against, which renders it unnecessary for the Sheriff to sny bmr 
than that he entirely acquiesees in his views, and adopts thsB ss 
his own. Any aliment that mav be decerned for in this Court ess 
only be for interim aliment until the rights of parties are finaUj 
fixed by the Sopreme Court ; and if the defender ^siionld consider 
the interim aliment awarded too high be can at once apply to te 
Supreme Court to have the pemanent amount of afiinnit fise^ 
which will at once supersede the titeiim decree of this Court 
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19th Jahvabt, 1866. 

SHERIFF COURT, LAKARKSHIRE— AIRDRIE. 

(Shbbiffi Sat A. Aluoh ahd Looib) 



Archibald Lamont v, Mtb. Johnstone. 

Supplication under Act of Once,— Circumstances wkert 
objections to aliment a civil prisoner toere rtptUtd if 
hoth Sheriffs. Disposition nmninm bonomm 6y pri- 
soner. 

The petitioner was incarcerated in the prison of Airdrie 
at the instance of his sister-in-law, by virtue of a de- 
creet obtained against him in a process of count and 
reckoning in the Sheriff Court, at present the subject of 
an action of reduction in the Court of Session. 

The iucarcerator led proof, after which, on advi^ng 
the name, the Sheriff Substitute pronounced the follow- 
ing Interlocutor : — 

Haring heard parties* procurators on the concluded pn»& sod 
whole cause : Finds that the incarterating creditor has £uled t» 
proTe facts relevsnt to authorise the Gomrt to recal the aEmcsl 
already granted, and therefore adheres to the Interlocutor of 14th 
August, 1865, findmg the petitioner entitled to Uie Act of Gnoe, 
and allowing him aliment as therein roentiooed : Finds the peti- 
tioner entitled to his expenses since the date of the Interiocntcr 
allowing a condescendence, modifies the same to the sum of £i 4s , 
for which, and the dues of extract, decerns. 

Note. — ^The proof led, taking the moat nnfavootaUe view of k 
for the petitioner, tends to show that at one tone he was p u a a— d 
of a small property m Chapelhall, whidi he sold to his son for s 
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8iim of £49 about two yean ago. That bis wife sold two cows and 
two young cattle in the course of this year, and received the price 
of them, and that some articles of household furniture have also in 
the coarse of the year disappeared from his house. Considering that 
the petitioner has been carrying on unsuccessfully an expensive law- 
suit with the incarcerating credit.ir in this Court, and that t!ie 
pnrties are now in the Court of Session in a reduction of the Slicrifi- 
Subatitnte's and SheriiTs judgments, it is not difficult to account 
for how the money has gone without imputing to the petitioner 
either fraud or collusion, and it would not do to recal the aliment 
formerly allowed on the supposition that the debtor's wife may still 
hare part of the proceeds of the articles sold in her possession, and 
may bo willing to contribute to his maintenance. The cases of 
SvCeUie <f Co. v. Johnson^ 18th January, 1823, and Geckie, 9th 
February, 1833, were much stronger cases for the opposing creditor 
than the present, but in both the Court held that aliment was due, 
and in the latter case the Court of Session oven increased the rate 
of aliment from 9d. to Is., although the debtor had twice been re- 
fused cesslo on the ground that he had not satisfactonly accounted 
for the disfippearance of about £3l0 of his funds. 

If the debtor really has any funds, the opposing creditor may 
take steps to attach them under the disposition omnium bonorum 
in his favour. 

The incarcerator appealed, and, after a hearing, the 
Sheriff pronounced the following judgment : — 

Having heard parties* procurators under the defender's appeal 
upon the Interlocutor appealed against, proof adduced, and whole 
process, in respect although the oath emitted by petitioner i:) some- 
what suspicious, yet there is not sufficient fraud or collusion proved 
against him t5 justify the Court in withholding aliment from the 
petitioner; in respect the petitioner has executed a di&positiou 
omnium bonorum^ under which the defender can recover any pro- 
perty or effects belonging to him , and in respect the petitioner is 
above seventy years of age, and has a mutilation in one of his 
hands : Adheres to the Interlocutor complained of, but with the 
Tariation that, in the whole circumstances of the case, the aliment, 
from and after this date, is reduced to 8d. a day. And quoad ultra 
dismisses the appeal. 



Act. A, Y. Rose. 
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19th January, 18G6. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sir A. Alison and Bell.) 



James Smellie, corn merchant, Glasgow v. John 
Kennedy, storekeeper, Glasgow. 

Damage — Reparation. — Bjf itistfuctions frovi a party in ivhose 

7tame grain was stored^ the storekeeper mixed txvo diffctaii 

kinds of wheat. In course of the process^ intimation ivas 

given, to the storekeeper that part of the grain betonj;c'd to a 

different party, and the mixing was stopped. In an action 

for loss and damage against the storekeeper , circutnstances in 

'iohich^ Held that the storekeeper zuas liable, and damages 

(twarded. 

r 
This mtis an action of alleged damages and solatium fo 

injury and partial destruction and depreciation in value 

of 270 bolls of " States' wheat,'' or " American wheat,^ 

stored by the pursuer with the defender, in cousequeni e, 

a? was alleged, of a quantity of the wheat having been 

removed, and a similar quantity, but of inferior quality, 

luiving been mixed with it, whereby the total value of 

the pursuer's wheat had been lessened, and on its sale 

and the discovery of the alteration, the wheat brought a 

jnuch. lees price than it would have done. 



The defender entered appearance, and pleaded — 

I. A denial generally of the pursuer's averments in 
the libel, and of the liability therein imputed to him : 

II. Ei^o^ That certain wheat to which, after storage, 
the pursuer acquired right, was mixed in defender's 
store about the time libelled ; it is explained and averred 
(1), that the wheat had been stored by G. W. Scott, 
grain merchant, Hope Street, and stood at his risk at the 
time of the mixture, and the pursuer had not been dis- 
closed, and was not then recognised by the defender in 
connection with the wheat ; (2) that there was no ab- 
straction from the wheat, and if mixed, it was not mixed 
wrongously or illegally, but by Scott's direction, or at 
least under an excusable mistake arising out of his in- 
structions. 

III. That the object and effect of the commixture was 
not to depreciate, but to increase the value of the wheat 
The defender derived no benefit from the commixture, 
which, on the contrary, entailed on him trouble and ex- 
pense, for which he has never been remunerated, and for 
which he reserves claim. 

IV. That the loss and damage aUeged to have been 
sustained by the pursuer, if sustained, which is not ad- 
mitted, were the result of a sacrifice of the wheat, or at 
least sale of the wlieat by public auction, at a time when 
the market was highly unfavourable, and when prices 
had fallen, and that if the pursuer had held on a little 
he would have realized a profit on the wheat. 

V. In any event, the damages claimed are extravagant 
and exce^^sive. 

The record was then closed, and parties' procurators 
having been heard, the Sheriff-Substitute proRounced 
the following Interlocutor : — 

Haying heard parties' procurators at great length, and re- 
sumed consideration of the proof, productions, and whole 
process: Finds that the pursuer has failed to prove that the 
defender '* abstracted " any portion of a parcel of wheat belonging 
to the pursuer, whilst lying in the defenders' store : Finds that a 
larger quantity of unmixed American wheat, belonging to the 
pursuer and another person, was mixed when in the defender's 
store with a muoh smaller quantity of mixed wheat, which did not 
belong to the pursuer; but finds it not proved that when the 
mixing took placo the defender knew, or had any reftison to 
believe, that the larger quantity or any part of it belonged 
to the parsuer : Finds that the defender had, on the contrary, 
reasonable ground for believing that the whole belonged to 
one George Willinmson Scott, by whom the orders to mix 
were given : Finds, further, that the pnrsuer has failed to 
prove that he sustained any loss or damage in consequence of the 
mixing, either through the wheat selling at a lower price than it 
would otherwise have done, or through his character as ajnerchant 
being injuriously affected : Therefore, and under reference to the 
annexed note, sustains the defences, and assoilsies the defender from 
the conclusions of the summons ; but in the whole drcumstancea, 
and also under rofcrenca to said note, finds no expenses due to 
or by either party, and decerns. 

t^oit. — ^This case has been contested with great keenneis, but 
the result of the evidence as a whole is to show that the puxBuer 
has availed himself of an accidental error, for which the defender is 
not responsible, to rear up an untenable claim against him. On 
the 4th Feb., 1863, the pursuer bought at a public sale 809 bolls 
of whi'at, conform to account No. 7. This wheat was at the 
time* of the sale in the store of P. Moffat & Company, and formed 
pnrt of a lot of 1600 bolls of Milwaukie club wheat eac Patmos 
lying in bulk in said store. Of this parcel 749 bolls were trans- 
ferred in the store book on 24th January, 1 863, to James Bald, 
and the remainder was stored in name of George Williamson Soott 
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It was ont of Bald's 749 bolls that the parsaer bought his 809 ; 
and on 13th Febraary, 1863, or thereby, ha presented the 
delivery order No. 12 by Bald in his favour for 300 bolls at P. Moflfat 
& Co.'s store. He did not, however, take delivery of the wheats 
and it was not transferred to his name in Moffat & Co.'s books. 
The excerpt from the store ledger No. 14 instructs that the 
pursuer s name does not appear as owner of any of the wheat in their 
store, or as in any way connected with it On or al>out 19th 
February, 1863, 493 bolls of the entire parcel belonged to Mr 
Scott, and were entered in his name, as the excerpt shows. 
On that date Scott sent into tho store 67 bolls of Scotch wheat, 
which he mixed with 67 bolls taken from his 493 of American wheat 
thus reducing the unmixed Americnn wheat to 426 bolls, and 
creating a separate parcel of 134 bolls of mixed American -and 
Scotch wheat. The reason why Scott made this was that the 
whole cargo by the Patmos had heated during the voyage, and was 
Btnle, and he thought that the mixing would freshen and improve 
it. Shortly after this took place it became necessary, in con- 
sequence of P. Moffat & Co.*8 store being about to bo converted to 
other purposes, to get the whole goods stored in them removed else- 
where. The defender hearing of this, and knowing that Scott had 
wheat there, applie<l to him through hb son (David) to permit the 
wheat to be brought to his (the defender's) store, and Scott acceded 
to the request. Neither the defender nor his son ever saw the 
pursuer before the removal; but tho pursuer has deponed that 
Moffat asked him to allow him to remove his wheat to ** some other 
store,'' and that he gave him hii consent The wheat was accord- 
ingly removed on the 9th, 11th, 12th, and 13th March, 1863, 
to the defender's store, the whole of Scott's immixed wheat, the 
300 ^oUs belonging to the pursu^ir anl forming a portion of the 
same parcel, and the 126 bolls of Scott s mixed wheat. The mode 
of removal was by putting the wheat into bags, which was 
emptied at the defender's store, and then taken back to P. Moffat 
& Co.'s store to be re-filled. G. \V. Scott's nime was on the 
majority of these bags. John Wylie, storekeeper to Motfat & Co., 
has deponed : — '* 1 told the defender s son, before sending the wheat, 
that 300 bolls belonged to the pursuer, and I told the defender 
himself that I would soud these 300 bolls first." Robert Cumming, 
clerk to Moffat & Co., corroborates this indirectly, and says — ** I 
understood that the defender was told, when the first 300 bolls 
were sent, that they belonged to the pursuer ; but it was not I 
who told him.'' On the other hand, both the defender and his son 
James have sworn positively that no such intimation was ever made 
to them. James Kennedy has further sworn that the carters who 
brought .the wheat on the first day told him that it was Scott's, 
and John Gilchrist, the defender's storekeeper, has deponed to the 
same effect. The wheat as it came in was all entered by Gilchrist 
in the defender's store- book, in Scott's name, and to his account. 
The larger and unmixed parcel of wheat had lain in bulk in Moffat 
& Co.'s store, and it was likewiM laid down in bulk in the defetidcr's 
store. Tne mixed smaller lot was delivered and received as a 
separate parcel. Towards the afternoon of the 13th March, bulnT 
the last day of the deliv^»ry into the defender's store, G. W. Scott 
called there, and seeing the wheat in two parcels desired Gilchrist 
to mix them into one. Gilchrist depones — '' I had not heard any- 
thing of the pursuer or his wheat at the time Scott told me to mix 
the two parcels, and at that time no wheat had been entered by mo 
to the pursuer's account." Gilchrist proceeded accordingly to do as 
Scott instructed him, but before he got the mixing completed, the 
defender's son came to the store, and ordered him to desist, which 
he did, leaving 50 bolls still uncouched. The reason why this 
counter order was given was, that there was delivered to the 
defender's son, whilst Gilchrist was going on with the mixing, the 
card No. 8/1, sent by Moffat & Co., and oontaiuing a memorandum 
of the names of three parties said to be interested in the wheat, 
the pursuer being mentioned second, as owner of 300 bolls. James 
Kennedy depones — " I received the ticket. No. 8, on the afternoon 
of tho 13th March, from Moffat's clerk. The wheat was all in my 
father's store by that time. I got the first intimation from said 
card that any person other than Scott had an interest in said wheat. 
Scott had said nothing to me about mixing the wheat before I re- 
ceived the card. The storeman was mixing the wheat at the time 
I got the card. I stopped the mixing in consequence of what I 
read on tho card. The wheat had come in two parcels or lots. It 
was those two lots that the storeman was mixing." The pursuer 
founds, as contradictory of this evidence, on the receiving note. No. 
6/1, in which the defender acknowledges to having received 330 
bolls wheat on the pursuer's account on 11th March, being the first 
day of delivery. But it will be observed that this note was not 
given to the pursuer, as the date shows, till the 21st of March, by 
which time the defender admits he had made inqturies, and aeoer- 



tained the true position of matters, so that it proves notiiing as to 
the state of the defender's knowledge on the 1 1th March. Ute 
general result as regards this part of the case is, that there is no 
sufficient evidence that the defender either knew, or had any means 
of knowing, till the afternoon of the 14th March, that the 600 or 
700 bolls of unmixed American wheat which he had received in 
bulk had any other owner than G. W. Scott ; and the parties who 
were to blame for the defender's ignorance of ihe pursuer's interest 
in the wheat are — first, the pursuer himself, who had never 
obtained a transfer in his favour in Moffat & Co.'s books, or taba 
the trouble of making any intimation on the subject to the pursuer; 
second, P. Moffat & Co., who were too dilatory in giving the 
defender notice of the exact state of matters ; and, third, 6. W. 
Scott, who had clearly no right to order the mixed wheat to bs 
again mixed with other wheat, a portion of which he knew did not 
belong to him. If the pursuer had any well founded daim for 
damages at all, it should have been directed against (apparently) 
P. Moffat & Co., and G. W. Scott, and not against the defender. 
The assertion in the summons that the defends had 'Ubstnctad" 
any of the pursuer's wheat is altogether gratuitous, and the defender 
cannot, in the circumstances, be fairly accused of having committed 
any breach of his duty as a storekeeper, in bo far as the mixing is 
concerned. But further and teparaiim^ even although the defender 
had been to bUme, the pursuer has failed to prove that he suffered 
any damage. The summons oonclndes for a slump sum of £60 of 
loss, partly arising from the alleged depreciation of the value of 
the wheat, and partly from the bad effect which the offiaring of 
States wheat for sale without announcing that it was mixed, had, 
or was likely to have, on the pursuer's business and cfaarader. 
Now, in the first place, the mixture of 67 bolls of good Sootch 
wheat with from 600 to 700 bolls of Sute American wheat could 
not have, at the worst, a very depreciating effect ; and the skilled 
witnesses are not at one as to whether it had any depreciating 
effect at all. In the next place, the wheat, though sold by public 
roup, which ia not so favourable a mode of selUng as by private 
bargain, ia proved to have realised only about Is. per boU less than 
the pursuer paid for it, making a deficiency of £13 or thereb/. 
In the third place, this apparent defidencj is not a real one, beeansa 
the wheat being somewhat damaged before it was mixed, was lougbt 
by the pursuer at 2s. per boll under the market price of the daj for 
the same quality of undamaged wheat, and he therefore made again 
by selling it at only Is. per boll under the market price at thedateof 
his parting with it. Then as to the pursuer having suffered in his 
busmess or character by the transaction, there is not a tittle of 
evidence to that effect. The bill of sale, No. 6/3, instructs, that 
the broker, in selling the wheat, gave no name, and took purchasers 
bound to accept of it ** with all faults, defects, and errors of de- 
scription." It is also in evidence that rdspdctable grai^ ^^^ 
occasionally sell mixed wheat The pursuer's case faib, therefore, 
both on the ground of the defender's non-liability for the act done, 
and of the innocuous result of that act. Expsnses have not be^ 
allowed the defender because he committed one mistake, though it 
is not made a ground of action, in not informing the pureuer as 
soon as he knew that the 300 bolls were his, or at all events befors 
they were sold, what had been done, so that the pursuer might b^^ 
known the true position of matters before proceeding to sell. Thi^ 
omission by the defender b not sufficient to snbject him in damages 
under the action as laid, and is not set forth as a ground of asking 
for them, but it deprives said defender, in the Sheriff-SabatitaU's 
opinion, of a right to expenses. 

On appeal, and after hearing parties' procurators, the 
Sheriff pronounced the following judgment : — 

Having heard parties' procurators at great length at diHereot 
diets under the appeal upon the Intcriocutor appealed against, snd 
having made avizandum, and considered the record, proof, snd 
whole process : Finds that the present is an action oonoludmg for 
£60, as reparation and solatium for loss and damage all^ to 
have been sustained by the pursuer, in consequence of the defender, 
or his servants, for whom he is responsible, having without M 
knowledge or authority, and within a public store occupied by the 
defender, injured a quantity of American wheat, oonsiating of 270 
bolls, or thereby, belonging to the pursuer, which waa stored with 
the defender, by abstracting a certain portion thereof, and mixing 
or adulterating the same with a quantity of inferior wheat, wherebr 
the pursuer's wheat was reduced iu value, and the pursuer snffered 
loss and was injured in his character and bosinesa repotatiffiB: 
Finds it pleaded in defence, that ttto the wheat was intenoisN 
when in the defender'! store ; it waa not mixed wrongoasly or ille< 
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pSij, but hj the dfaneetion of & ptrtj, G. W. Soott, in whose name 
it bad been stored in another store, or at least under an excusable 
mistake arising ont of his instructions ; that the effect of the mix- 
ing was a benefit to the wheat rather than the reverse, and that the 
loss alle^ to have been sustained on the sale was caused not by 
the mixing, but by the wheat beinji; sold by public auction at a time 
vhen the market was highly unfavourable, and when prices had 
fallen: Finds that on the 4tb February, 18B3, the pursuer had 
booxht from James Bald At a public sale 300 b<<lls of American 
wheat at different prices, vis., 30 bolls at 21s., 50 at 208. 9d., and 
200 at 20s. 6d. : Finds that this wheat formed a portion of 749 
bol!s of wheat stored in Bald's name in the store of Moffat & Co., 
in Hope Street; and on I3th February, the pursuer presented a 
delivery onler by Bald, in his favour, for the 300 bolls at Moffafs 
store, but he did not take delivery of the wheat* nor was it trans- 
ferred to his name in Moffat & Co.*s books : Finds that on 1 9th 
February, lb63, 6. W. Scott had also lying in Moffafs store 493 
bolls of the same kind of American wheat, and that on that date 
he sent into the store 67 bolls of Sootch wheat, which he ordered 
to be mixed with 67 bolls taken from the 493 bolls of the Ameri- 
can wheat, thus reducing the unmixed American wheat to 426 bolls, 
and creating a separate parcel of 134 bollsof mixed wheat : Findsthat 
shortly after this took place it became necessary, in consequenoe of 
Moffat & Co.'s stores being required for other purposes, to have the 
whole wheat stored in them removed elsewhere, and that on the 
9th, lUh, 12tfa, and 13thr March, 1863, there was removed to the 
defender's store the whole of Soott*s unmixed wheat, the 300 bolls 
bdonging to the pursuer, and forming a portion of the same parcel, 
and the 184 bolls of Scott's mixed wheat : Fmds that on the after- 
neon of the 13th March, being the last day of the delivery of the 
wheat into the defender's store, Soott called at the store, and seeing 
the wheat lying in two parcels, he desired Gilchrist, the defender's 
storeman, to mix them into one, which the storeman proceeded to 
do ; but before the mixing was fully completed the defender s son 
came to the store and ordered him to desist, which he did, leaving 
50 bolls stOl untouched, as he (the defender's wn) had got the card 
Na 8/1 sent by Moffat & Co., mentioning that the pursuer was 
owner of 900 bolls of the wheat : Finds that the defender's witnesses 
depones that the mixing took pUce on the afternoon of 13th March, 
and that till an hour after that the defender was not aware that any 
of the wheat belonged to the pursuer, and that till the defender's 
son reoei\'ed on the 13th March the card No. 8/1 from Moffat & Co 's 
ckrk, tbey were under the belief that the whole wheat belonged to 
Scott: Finds it proved that Wylie, Moffat & Co.*s storekeeper, 
told the defender's son be/nre sending the wheat that 300 bolls 
bdonsed to the pursuer, and that he told the defender himself that 
he would send these 300 bollv first: Finds it proved that on the 
lith March 300 bolls of wheat were removed from Moffat's store 
to the defender's, and that on the 18th 15 bolls were delivered to 
Mr. W. Dickie, and on the 14th 15 moref thus leaving 270 bolls 
on the puxsner's order, which was intimated on the 21st March: 
Ilnda that the wheat so mtermixed, belonging to the pursuer, lay in 
the defender's store till the 25th of Marah, when it was sold by 
orders of the pursuer : Finds that before the sale the mixing of the 
wheat had not been intimated to the pursuer, and that the wheat 
had been advertised as 270 bolls **SUte6" wheats without any 
mention of its being intermixed, and the mixing was first discovered 
on the 25th March, when samples were shown at the sale, and seen 
by an intending purchaser, who went away without bidding fof it, 
and told his suspicion to others : Finds that 200 bolls were sold at 
the sale for 19s. fid. per boP, and 70 bolls at 19s. 9d., the whole 
being thus sold at a loss, compared with the prices paid for it by 
the pmwuer : Finds that at that time " States " «heat was selling 
at 228L fid. to 23s. a boll, mmvi 6d. a boll for sacking, and that 
the averaj;^ depreciation from such intermixture is about Is. a boll: 
Finds it {Mroved, however, that in some way such an intermixture 
improves the look of wheat, but not its quality, and. Finds it proved 
that the intermixture of the wheat in question waa made by Mr. 
Scott, and as an experiment to see how it would answer : Finds that 
the entry in the defender's ledger in regard to this wheat is ex facie 
vitiated and erased in almost every particular, and that the Day- 
Book applicable to the same entries is kept in pencil, but the words 
**on aocoont of O. W. Scott," appear to be written with a different 
peocil, and in a different hand from the rest of the entry : Finds, 
however, that under date in the ledger of 12th March, there ap- 
pears an entry, " 300, J. Smellie," which proves at that date the 
defender knew that the 300 bolls belonged to Smellie, the parauer: 
Hads that in the artide in the defender's, dated Uth March, 1863, 
beaded "James Smellie," is the entry '* James Smellie," 300 bolls, 
whkh oonfinas the ssina thing: Finds that there is no evidenoe to 
that between the date of the pmoer's puohaae of the 



wheat on the 4th February, and his sale of it on 25th March prices 
fell, but rather the reverse, but, Finds that there is no evidence 
whatever of the abstraction of any portion of the pursuer's wheat, 
or any proof to instruct that the pursuer has suffered either in his 
character or general estimation in the grain market or elsewhere, 
by the defender's acts in the intermixture of the wheat libelled on, 
and that the pursuer is not entitled to damages therefor : Finds 
that the direct loss sustained by the pursner in cons< qn^nce of the 
intermixture of the wheat in question, may be estimated at Is per 
boll overhead, which on 270 bolls, amounts to £13 lOs. Decerns 
for that sum against the defender, with interest, as libelled, but 
quoad ultray assoilzies the defender, and on the question of expenses 
in the whole circumstances of the case, and especially adverting to 
the large plurU peiitlo : Finds only one third costs due to the pur- 
suer, to be taxed on the lowest scale, of which appoints an account 
to be given in, and taxed by the auditor, and alters the Interlocutor 
complained of accordingly, and decerns. 
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25th Jauuart, 1806. 

SHEBIFF COURT, LANARKSHIRE— GLASGOW. 

(Sheriffs Sir A. Alison and Stratherv.) 

James Bueeze v. John M'Kin>ion. 

Landlord and Tenant — Lease — Rei intervenim — Homo- 
logation. — A miasive offer of lease of a house and shop 
was prepared by a landlords instructions^ and sent to a 
tenant already in possession, A lease in terms of the 
missive offer, but omitUng the dwelling-house^ xoasprs' 
pared by instructions of the tenant, and sent by his 
agent to the landlord for perusal and revisal. The 
landlord did not return the draft, as he did not agree to 
the omission of the dwelling-house, formerly held along 
with the shop, and the lease was never executed. Held 
by the Sheriff-Substitute (1), That there was no let for 
a year; and (2) there was no lease for a longer period, 
(he draft lease never having been adjusted, nor any rei 
interventas having followed. Held by the Sheriff on 
appeal — Thai though there had been no rei interventus 
under the missive offer, nor any occupancy under the 
improbative draft lease, yet that the proof sufficiently 
established a verbal lease for a year, and assoilzied the 
defenders. 

This was an action of ejection, the petition in which 
set forth — 

That he is heritable proprietor of the shop and other 
premises situated at No. 278 Main Street, and the 
dwelling-house and pertinents situated at No. 2 Newhall 
Street, both in Bridgeton, Glasgow, occupied by the 
respondents as tenants or pretended tenants under him, 
and from which subjects the respondents were timeously 
warned at the instance of the petitioner, to remove at 
the term of Whitsunday, 1865, conform to execution of 
warning by James Whyte, officer of court, dated Ist 
April current, herewith produced. 

That the respondents have intimated to the petitioner 
their intention of retaining possession of the said pre- 
mises for another year, viz., from Whitsunday, 1865? 
till Whitsunday, 1866, under a pretended lease. 

That the petitioner has let the premises under lease, 
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for ^ve years to Archibald M*Pherson, viz., from Whit- 
simday, 1865, till Whitsunday, 1870. 

That in order to have any question of a pretended 
lease disposed of, and the premises void and redd at the 
term of Whitsunday, 1865, the present application has 
become necessary. 

Appearance was entered, and the defence was as 
follows : — 

The procurator for the respondents stated the grounds 
of their defence to be a denial generally of the petition- 
er's averments in so far as inconsistent with the follow- 
ing statements, viz. : — 

The petitioner is believed to be the heritable proprie- 
tor of the shop and other premises situated at No. 278 
Main Street, Bridgeton, Glasgow, and the dwelling- 
house and pertinents situated at No. 2 Newhall Street, 
there; and the respondents are the lawful tenants, or, 
at least, the respondent John M*Kinnon, is the lawful 
tenant of that shop and premises, and that dwelling- 
house and pertinents for the current year, ending Whit- 
Bxm.day, 1865, at which term the respondents intend 
peaceably to remove from the said dwelling-house and 
pertinents, and in so far as these are concerned the pre- 
sent action was unnecessary and unjustifiable. 

That the petitioner, previous to the pretended lease 
by him to Archibald M*Pherson, referred to in the peti- 
tion, let the foresaid shop and other premises, at No. 
278 Main Street, Bridgeton, to the respondent John 
M*Kinnon, for five years from Whitsunday, 1865, at the 
rent of £33 for the first year, £34 for the second, and 
£35 for the third, fourth,- and fifth years, and the re- 
spondent is and will continue to be the lawful tenant for 
tiiat period, and is Nvilling and able to jmy the stipulated 
rent therefor. 

Separatim^ That if the petitioner did not let the pre- 
mises for the five years referred to, he at lea^t let them 
to the respondent John M'Kinnon, previous to the pre- 
tended lease to Archibald MTherson, before referred 
to, and that for one year from Wliitsunday, 1865, to 
Whitsunday, 1866, at the rent of £33. 

In these circumstances the present proceedings were 
uncalled for, and the respondents ought to be assoilzied, 
with expenses. 

The record having been closed, and parties* procur- 
ators heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor : — 

Having heard parties* procurators on the closed recnrd, Finds that 
the defenders have expressed their readiness to vacate the dwelling- 
house in question at the term of Whitsunday next : Therefore, and 
in respect of that consent, grants warrant to eject the defenders 
furth and from said dwelling-house as craved, in case they shall 
fail to leave the same void and redd on said flitting term day, being 
28tb May current, and decerns; and with respect to the shop in 
question, Finds that the undelivered offer and draft lease, produced 
by the defenders, and which appear to have been in their own pos- 
session until so produced, do not instruct a lease of said shop for 
five years as alleged in defence : Finds that no rei tntervenfus has 
been set forth by the defenders, nor is it averred by them that there 
was any to validate the obviously incomplete character of said 
documents, and a lease for five years cannot competently be proved 
except by writings legally perfect, or rendered so by subsequent 
actings on the faith of them : Therefore repels the defence so far 
as founded on the alleged lease for five years : Finds it averred sep- 
araiimt that if the defenders did not iik» said shop for five yean, 



that at least they took it for one year from and after Whitsonday 
next, and are consequently entitled to the occupation thereof 
during that year, notwithstanding the warning to remove which it 
has been instructed they duly received : Finds that said defence ii 
relevant and may be proved parole ; Therefore of that lease for one 
year allo^vs the. defenders a proof, and Allows the pursuer a con- 
junct proof: Grants diligence at the instance of parties respectively 
against witnesses ; and in respect of the urgency of the case, assigns 
loth May current, at half-past ten o'clock forenoon, as a diet for 
both parties leading proof before the Sheriff-Substitute. 

Note. — The documents produced, consisting of an offer, signed 
by the male defender, seems never to have been delivered to the 
pursuer, so that it could not have been accepted, and therefore that 
con;»tituted no lease. The draft lease was prepared by the defenden* 
instructions, but that too the male defender retained, and for any- 
thing that appears the pursuer had never seen it, and nothing can 
be founded on it. Of course, if these be, as they are, insufficient 
to cstabli.sh a lease for five years^ they are of no use as evidence of 
a lease for one year ; the lease of which a proof has been allowed 
must bo something independent of the five years* lease, because there 
is no room for the contention that imperfect writings, incapable of 
proving the longer lease, may at least prove the shorter. ** The 
terms and conditions of the lease must have been adjusted at the 
commencement for a course of years, and would probably be quite 
unsuitable to a shorter period ; and the allowing such an agree- 
ment to be binding for one year would be to convert one tranaaction 
into another; Tait on Evidence, p. 221*, 1 Dick, on Evidence, 
p. 336 ; 1 Hunt. Land, and Ten. pp. 350-1. 

The defender appealed ; and, after a hearing, the 
Sheriff pronounced the following judgment : — 

Having heard parties' procurators under the appeal upon the In- 
terlocutor appealed against, and whole process, in respect it ia alleged 
by the defender that the missive offer to take the shop in question, 
produced in process, was written out by the pursuer's agent, with his, 
the pursuer's, entire knowledge and concurrence, and was sent by 
him to the defender to sign, which he did accordingly, and winch 
he thereafter kept, and is produced in process signed ; in respect it 
is further alleged by the defender, that the draft lease also produced 
in process No. 6/4 was also prepared by the pursuer's agent, with 
the pursuer's knowledge and approbation, and sent by hka to the 
defender for revisal, although this lease was never completely exe- 
cuted; and in respect it is alleged on the other hand by the par- 
sner, that the tentative missive subscribed by the defender was in- 
formal, or had been departed from, and did not constitute any valid 
right in the defender's favour. He, tiie pursuer, entered into a new 
lease with another party, which is also produced in process, for five 
years, which is to commence on the 28th of May current ; and in 
respect both these sets of -allegations are material for the proper 
determination of the question between the parties : Recals hoc staiu 
the findings in the Interlocutor complained of in point of law, and 
before answer, and under express reservation of the whole picas of 
parties ; Allows the defender a proof of all facts and circumstances 
tending to show tliat the consent of the pursuer to the lease in his 
favour had been validly granted by his preparation of the missive 
sent by him to the defender, and the subsequent draft lease, also 
subsequently sent by him to the defender for revisal : Allows the 
pursuer a proof of all fiicts and circumstances that he never gave 
his consent to the lease in favour of the defender, and that he bona 
fide entered into the new lease with another party ; and allows 
each party a conjunct probation : Grants diligence agiiiust witnesses 
and havers, and remits to the Sheriff-Substitute to fix a diet for 
taking the proof quam primum^ and do farther in the cause as to 
himself may seem just. 

Note. — It is trite juris that a lease for more than a year cannot 
be pro^ ed by parole ; and the Sheriff has no intention whatever of 
infringing on that rule by the proof now allowed. But there is 
here a missive offer of lease, signed by the defender, which is said to 
have been prepared and sent to him for signature by the pursuer. 
The whole (question, therefore, is not whether a lease for years can 
be proved by parole, but whether in the circumftances a written 
missive of lease has been agreed to or homologated by both parties. 

The pursuer having moved that the defender should 
be ordained to find caution for violent profits, the Sheriff- 
Substitute pronounced this Interlocutor : — 

Having heard parties* procurators on a motion for the pinner, 
that anU omnia Hw d«ffncier find caution for violent profits^ «oA 
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tiUt a diet of proof be fixed — under the remit of the Interlocator of 
the 24<tii Maj oarreQt: Of consent of the defender appoints him to 
find neh eaatiMi aooocdingly within forty-eight hours after 12 
•'dock noon this day with cwtificatton ; and in case saeh caution 
•hall have been fonnd, assigns 10th June next at 12 o'clock noon 
a ft diet for proceeding with the proof allowed in said Interlocutor. 

Proof was then led by both parties ; and having been 
coaeluded, and parties' piocoiators heard thereon) the 
Shjniff-Si^titate pxoao^uiiced the following Interlocu- 
tor;-^ 

Havh^^ heard parties' procurators on the concluded proof and 
whole caoae: Finds it proved that the misaye offer No. 6/1 was 
dnwQ out by the porsuei^s instructions, and was thereafter delivered 
to the defenders as the heads of a lease which ths parties had been 
negotiating for the shop and dwelling-house in question, and which 
it WIS agned should be afterwards formally executed ; and it was 
the finest of the defender's wife that the lease should be prepared 
by a lawyer, a friend of her husband, and to this the pursuer as- 
leoted : Finds that, on perusing said missive order, the defenders 
lay tiiat they were diasatasfied with it, so far as it included said 
dveUbg-hoose, of wiuch they did not wish to have a lease ; but the 
vmsoer ^ not consent that the dwelling-house and shop, which 
had been let together for seven years before, should be separated, 
io that the heads of the intended lease, as thus prepared, were left 
miadjuted: Fmds that the defenders neverthekss, in October last, 
handed the offer, with the paragraph therein as to the dwelling- 
hoQM deleted, to their friend, the witness Jackson, with instructions 
to him to prepare a draft lease, and without any instmctions from, 
or comnnmicatum with, the pursuer, and the draft lease, No. 7/3, 
was aooordingly prepared . Fmds that this draft, as drawn, pur. 
ported to be a lease of the shop alone for five yean from Whitsun- 
day hut (1865), at the rent of £33 for the first year, increasing to 
^ for the second, and £35 for the remaining years, and the diraft 
vas^ven by the defenders to the pursuer for his approval : Finds 
that he never did approve of it, and did not return it for execution, 
his reason being, as he depones, that it did not include the dwelling- 
hoQse, and did not embody the terms on which he was willing to grant 
the lease, and besides which that there were intervening objections, 
beeause Of the unsatisfactory manner in which the busineBS of the 
•hop was being conducted by the defender M*l^non: Finds that 
thii defender was aware that he and the pursuer had not made any 
settlement, for he expressed himself to that effect in the month of 
January hat to the witness Marbw as a reason for not painting the 
>bop-fitmt ; and in that sanw month he took other premises at 
Broomielaw for carrying on his business : Knds that on 3rd Feb- 
raaxy he advertised the shop in question for sale, and attempted to 
dispose of the business thereof, but the pursuer attended and warned 
eertam parties, who were inclined to negotiate, that he would not 
grant them a lease : Fmds that the female defender and her former 
husband, Walker, had been tenants of the house and shop from 
year to year, and she and her present husband, M'Klnnon, were 
teaants under verbal lease for the year ending at Whitsunday last : 
Finds thnt there was no let for a year, as has been stated in de- 
fence, ever spoken of between the parties for the year, commencing 
,st said last term ; and no lease for any longer period from that 
terai was adjusted or conchided ; and no ret inUrveiUus has been 
sHegcd on the record, or proved as resulting from the abortive ne- 
gotiations for the lease before mentioned . Finds that the defender 
having, on 1st April last, been duly warned to remove, and the 
porsner having granted to another tenant a lease of said subjects, 
the defenders were bound to have removed at the ish of their verbal 
lease at Whitsunday last, therefore repels the defences, and grants 
warrant sammarily to reject as craved, and, m that view, to open 
shut snd lockfast places as prayed for: Finds the defender, John 
M'Ennon, liable in expenses, allows an account thereof to be lodged, 
sod remits the same to the auditor to tax and report, and decerns. 

No T«. — The defenders are the only witnesses for themselves in 
support of their defence ; they are corroborated bjr no other, and 
the real evidence afforded by the docnments produced is adverse to 
them, niey have a£Brmed that the paragraph of the mis^ve No. 
6/1, rdatang to the dwelling-house, was deleted by the pursuer 
hhnself. The pursuer denies that, and he depones that he had 
never let tiie house and shop separate, which the defenders have 
aeknowledged. He farther sUtes that it was his intention, if he 
granted a lease, that they should continue combined; and the fact 
that ths misuTS did indude the house proves his intention. There 
is ao rasson whatersr assigned by the dsfendsn why he should 
fiMft alfiflred bis purpose, and it was mamfestly sgainst his interest 



to do so. Then, when the draft lease ^as prepared under the de- 
fenders' instructions, and submitted to the pursuer, he would not 
agree to that draft being extended, and refused to return it, which 
affords further confirmation that the pursuer's is the correct account 
of the terms of the intended agreement. 

But even if the draft had bean framed in consonance with the 
mutual understanding of parties, as verbally expressed, yet it did 
not bind either of them until formally executed, because it was part 
of the agreement that the lease should be so completed. Till com- 
pleted, there was locus penitentim, the defenders not having averred, 
and not having proved any ret itUerverUus^ which might perhaps 
have validated the merely inchoite procedure which had taken placie. 
Then the defender's own conduct bespoke a consciousness that an 
adjusted lease, or, as he termed it, a settlement, had not been made 
with the pursuer, and probably jealous that it might never be ad- 
justed from the pursuer's objections to his business management, the 
defender M*Kinnon provided himself with other premises. This op- 
position, therefore, to the ejection sought in this action, seeing that 
the subjects were let, as he knew, to another tenant, has not been 
made in very good faith. Besides, it would appear from the Inter- 
locutor of 24th May last that the defenders had entirely misstated 
the facts to the Sheriff when the case was under appeal. 

The defenders appealed; parties' procurators having 
been heard thereon, the Sheriff pronounced the follow- 
ing judgment : — 

Having heard parties' procurators under the defender's appeal, 
upon the interlocutor appealed against, and proof adduced, and 
having made avizandum, and considered the record, proof, and 
whole process: Finds that the case for the defender, so far as 
defended, which is quoad the shop only, is, that he is tenant of 
the shop in question, under a lease for five years, from Whitsunday, 
1865, or at all events, under a valid lease for one year from that 
term : Fmds [that the female defender, and her former husband. 
Walker, had been tenants of the house and shop under a verbal 
lease for a year, which was continued by tacit relocation from year 
to year, first in favour of the female defender's former husband, 
and then in her favour as his widow. Walker having died in April, 
1863 : Finds that the widow was recognised as tenant by the land- 
lord ; and having married the present male defender, M^Kinnon, in 
January, 1864, he on 2d February, 1864, got a receipt in his own 
name as tenant from the landlord : Finds it proved that the mis- 
sive offer, No. 6/1 was drawn out by the pursuer's instructions, and 
written by his wife, and thereafter delivered by the pursuer to the 
defenders, as for a lease of the house and shop together for five 
years fix>m Whitsunday, 1865 : Finds that this offer does not bear 
any date, but it is proved by the pursuer's own deposition to have 
been delivered to the defender in October, 1864 : Finds the defend- 
er's wife, Mrs. M^Kinnon,, swears that the pursuer handed said 
document to the male defender, and it referred to the house as well 
as the shop, but as they objected to the house being included in the 
lease, as they did not wish the former, the paragraph regarding it 
was struck out, and the document was then signed by the male 
defender, and retained by him as his lease : Finds that this missive 
is quite informal, being neither holograph nor tested, but it was by 
the landlord delivered te, and allowed to remain with, the defender: 
Finds that a draft lease was aiterwards prepared by the defender's 
agent, Jackson, in terms of said missive or agreement, and banded 
to the landlord for his revisal and approval, but the landlord though 
not objecting to the lease t» toto, put the parties off till April, 
1865, when he warned them to remove, and produced a lease of 
the premises between himself and another party, the defender's pos- 
session having condnued under the current lease for a year : Finds 
that the pursuer admits that the missive 6/1 was written by his 
wife under his instructions, and delivered to the defender, but that 
it then applied to the house and shop, but that he never consented 
to let the shop apart from the house ; and there is no evidence of 
his having agreed to let the house separately: Finds that the 
defender and his wife swear that the paragraph in the missive offer 
regarding the house was deleted by himself in the landlord's pre- 
sence, and with his full concurrence, but the pursuer swears that 
he never concurred in the deletion : Finds it proved that the pur- 
suer, when exammed before the License Appeal Court regarding 
the license, deponed that the document was written by a boy, and, 
by a preponderance of evidence, that he said nothing about his 
wife writing it : Finds, in point of law, that a lease, however irre- 
gular, is valid if it species the subject, rent, and term of endurance, 
and is followed by possession on the tenant's part : Finds that these 
requisites, to a certain extent, ooncar hsre, tiie defiender having 
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oontinued !n potsassion till the term, bat that no re\ int^rventtu 
U prored nnder the misstve, the pursuer not havin^ Acquiesced in 
the possession after Whitsunday, 1865, and having given notice to 
the defender to remove at the 'term; and though the evidenre is 
ooutradictorjf the preponderance is in favour of the document No. 
6/1, founded on by the defenders, havin:; been written out by the 
piirsaer*8 wife under his instruction^ handed to the def-nd-^rs, 
and, as alle^d, acquiesced in by th«i pursuer: Finl^, ho.vever, 
that the defenders htve not e8tablish'*d th«»ir ri^j'it of ojcapincy of 
the shop in question for five years under the s lid mi.ssive, in r..'ST»ct 
the same is not probative, and has not been followed by p'isjs ssion 
fnonded on it ; bat finds that the defender-;' hav sufficiently e.stih- 
lialied a verbal lease for a year, from Whitsundrty, 18<>5 : There- 
fore alters the interlocutor appealed a^inst, sustains the defences 
io 80 far as a verbal lease for the cnrrent year U concprned, and 
assoilziea the defender : Finds half costs due to the defend-rs. of 
which allows an account to be given in, and remits to the auditor 
to tax the same and report, and decerns. 

NoTB. — The fact of the defender having advertised the shop in 
question for sale in February, 1865, before he was warned away, 
iO far from militating against his present defence, U a confirrni- 
tion of it, as he thereby deali with it om his ownjorf.c^ yenrs, the 
period of the lease , and he has explained why he did S3, as he 
had another shop at the Broomielaw which was more to his mind, 
and that he meant to fiit to it if he could get the lease of the shop 
in question disposed of to advantage. The case of the defender is 
obviously well-founded in equity, and fails only in the want of rei 
itUeroentva, so far as a le.ise for five yeari is concerned, but a set 
for one year is made out. 

Some reflections have be3n made by the ShcrifT-Substitute in his 
Interlocutor in re^jird to the defenca stated to the action, and the con- 
ducting uftbeca.se by the defendi^rs' agent, Mr. Wilson, in reference to 
the findings in the Sh^^rifTs interlocutor of 24 th May list, which are 
said to have arisen from the facts having b.»en entirely mis-s'a'el 
to him. On reviewing this matter the Sheriff sees that the only 
error was in his finding that the defender had oTered to prove that 
the draft lease No. 6/4 was prepare! by the pursuer's a:^,mt, 
whereas it should have been that it w^is the dd/tnier's ag*nt ani 
sent to the pursuer for revisal, the word pursiu'r havin.; been a 
clerical error on the Sheriff's part, written in plac»^ of dc-fend t. 
There was no mi8-state:nent or misrepresentation on the part of 
Ihe defender's procurator, who stated tho c:ko with his usuil accu- 
racy and ability ; and a< all the allegations on tha defender's sid- 
related to written docum'ints produced in process, which spike for 
themselves, it req-il-ed little discrimination to sea thit the error in 
the finding above alluled to, mida by the Sheriff, was a m»n' 
clerical one, and su'-h as did not, in the least d3^.;ree, cull for any 
reflection on the defen ler's a^ent. 



Act. Jamss Murdoch. 



Ah. W. M. WiLsoa. 



26th Jamvabt, 1866. 

SHERIFF COURT, MIDLOTHIAN— EDINBURGH. 

(Mb. Sheriff Jamieson.) 



A V. B. 

Dead Body, can it be retained for debt — Title to sue. — 
A person dying at a hotel tens otcuifj the landlord a sum 
of monei/for board and lodging , and he refused to allow 
tJie relatives to remove the body unlems he leja oud, or 
guaranteed payment, of his account^ and aho for Vie 
price of die coffin. On application io the Sheriff for 
delivery of the body by the eldest brother of the deceased^ 
title to insist susiained, and application granted, with 
expenses, 

A PERSON was living at a hotel, where he died. The 
landlord alleged that at the time of the death an account 
was owing him for board and liquors furnished to the 
deceased, and he also claimed payment of an account 



for a coffin. The eldest brother and one of the next of 
kin presented a petition to the Sheriff claiming delireiy 
of the body, and at same time consigned the soni 
claimed in the hands of the Clerk of Court ObjectioDS 
were stated to the title of the petitioners to sue. 

After hearing parties' procurators, the Sheriff sus- 
tained the petitioners' title^ ordained delivery of the 
body, and ordered the sum consigned to be repaid to 
the petitioners, and found the respondent liable in ex- 
penses, in the follo'^.'ing Interlocutor; — 

The Sheriff- Substitute having heard solicitors, and tbenifler 
considered the proce.^s and correspondence : Finds it admitted thit 
the late . . . died on the 13th September last, in the honae 
of tlie respondent, who keeps the . . . Tavern in . . . 
and that the respondent declined to allow the relations of tlu 
deceased to remove his remains until their aj^nts bound themselm 
to pay the undertaker the account for a coffin : Finds it iostnided 
that on the same day the petitioner's agent guaranteed pajment of 
the said account, nmountiiig to £6, but that the respondeat after- 
wards refused to p?rmit the body of the deceased to b« remwed 
without an oblij^atiju for payment of his own account for botid nd 
liquor, 'slid to have been furnished to the deceased, and other ex- 
penses contiincd in Nos. 4 and 5 of process, in conseqaeoee of 
which the pr^-ent app'icntion was presented : Finds that it ii illtjltl 
and rontriry to hunan-ty, as weM as to cjood order and the public 
health, to d tain anfl arrest a dead bo.ly in security for debt, and 
that the claim for lien contended for by the respondent is groaodleai 
an-l U'lw.MTintable : Finds that the petitioner, as the eldest brother 
of the dec.^as-d, and one of his next of kin, had a good title and 
int »rest to present this spplicition. Therefore authorises the Clerk 
of C.)urt to piy over the consi^ed money to the petitioner, being 
£46 lis: F.nds the respondent liable in the expenses of pn>cei^ 
of wh'ch allowH an account to be loJ^d for taxation, and remitJto 
the Auditor of Couit to tax and report, and decerns. 

NoTB. — The respondent's solic.tjr was unable to addoee any 
authority from the law of Scotland or from any other legal system 
in support of this extraordinary claim of lien. It was, indeed, 
mt»ntioned that an example of such a claim was to be found in one 
of Sir Waitsr Scott*s w(»rks, who was no mean authority as a legal 
antiquary, thon::h the passa;»e was not pointed out, and its kjJ | 
force mi;;ht at any rate be fairly questioned. It seems that there 
exists in so-ne districts a vul or notion that the burial of a debtor 
ni.iy b» hind tM by the arrest or detention of the dead body. This 
error has probaMy arisen from the law of the twelve tab'ea, which, 
h "in^ so m-roiless against insolvent debtors when alive, might be 
presume I to have little respect for their bodies when dead. Bat 
Christianity elevated the sentiments and improved the prsetiocof 
the Enrop^an nations in regird to the burial of the dead, as in other 
and more important matters. In no country has this inflQenoemw 
prevailed than in Scotland, and the law has given a preference of 
the expenses of funerals over all other debts, upon the ground of 
humanity and decency. This privilege has been established in 
order to prevent such unseemly contests as that which w" 
threatened in the present case. Respect for the dead, as well a 
re;;ard for the natural feelings of relatives, ani for public health, 
arc opposed to such a claim as that advanced by the respon- 
dent. If at all admitted, it would become a sour<^ of shaoettl 
extortion and .scandalous contention. The Sheriff- Substitute is of 
opinion that the respondent was n.^t even entitled tndemfJidaa 
obiifjation for the expenses of the coffin, but was bound at once to 
;:ivo up the body of the deceased to his relatives. He is glad to 
tiiul th.it this is also in accordance with the law of England. Land 
Eil.nboron^'h, in speaking of the case — Tcr. 161 — whereawonun, 
fearing tlii' (ie:i 1 body of her son w uld be arrested for debt,*** 
hoMcn liable for a promise to pay in consideration of forbesran«» 
Siiid — ' To seiz • a dead body under any pretimce would be cosW 
dono,t mores, and an extortion on the relatives. Such an set ^ 
revolting to humanity and illegal, and therefore any pnanise 
extorted by the fear of it should never be yaRd in law.' In 1841, 
when a jailor refused to deliver up the body of a person who had 
died while a prisoner in execution in his custody to the execotort 
of the deceased, unless they would satisfy certain claims b*^ 
aeainst the deceased by the jailor for articles svpplisd to him, ^ 
Queen's Bench issued a mandamus peremptory, in the first instance, 
commanding that the body should be delivered up to the ezecotora. 
(*' The Pariah,'' by Tonhnain Smith, p. 448, Rodgen' Eodewati* 
Law.) 
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PROCUBATOBS' BILL. 



As we are anzious to keep the subject of the status 
4Uid education of procurators before our brethren, we 
think it right to lay before the profession a copy of 
Mr Murdoch's Bill, so that those who may not have 
hitherto had an opportunity of considering it^ may 
now giTe it that attention which the subject deserves; 
and we shall be ready to receive any observations 
which may occur to our readers, so as to promote 
the object we all have in view. We may state that 
Mr Andrew Bannatyne, the Dean of the Glasgow 
Faculty, has also prepared a Bill differing in some 
respects from Mr Murdoch's Bill, but in others 
agreeing with it Both Bills, we understand, have 
been laid before a joint conmiittee of the procurators 
from the counties and the council of the Glasgow 
Faculty with a view to draw up a good Bill out of 
both, and we hope soon to lay before our readers a 
copy of that BilL 

We need not here repeat the objections we form- 
erly took to some of the clauses of Mr Murdoch's 
BiU, although on the whole we rather agreed with 
Dean Bannatyne's BiU; but we have no doubt^ from 
what we know of the united committees, that a Bill 
will be presented which will meet the views of the 
best friends of the profession in Scotland 

A BILL to Amend the Laws relating to the Qualifi- 
catioDs, Admiasion, and Begulation of Procurators 
before the Sheriff Courts of Scotland. 

PreambU. 
Whsbeas, the buBineBB of the Sheriff Courts in Scotland 
lias of late been greatly extended, and the existing law 
and practice relative to the qualifications and admiasion 
of I^urators to practise before these Courts, and the 
roles in operation for the regulation of the various local 
Faculties or Bodies of Procurators are defective, and it 
» desirable that the standard of education for entrants 
should be raised, and powers conferred on snch of the 
said Faculties and Bodies as are at present unchartered, 
to xegnlate the admisBion of Members, to make provision 
fofr fomiing and maintaining Widows' Funds and 
labraries, and for other purpoBes generally useful to said 
Faculties and Bodies, and which can only be effectually 
obtained by an incorporatmg Act of Parliament, Be it 
enaeted, etc. 



Vtu^rtered Faetdtiea to became Corporate Bodiet, 
L That from and after the passine of this Act, the 
unchartered Faculties of Procurators oefore the Sheriff 
Courts in Scotland, shall each become a legal corporate 
body,- under the name or title of the Faculty of Procu- 
rators of the County in which they practiK, and with 
all the powers and privileges belonging to legalised 
IncorporationB. . 

Boa of Proemrahrs to he made up, 

II. Within two months after the nasaing of this Act, 
and annually thereafter on the first Monday of January, 
the Sheriff-Clerk of each County to which this Act 
applies shall make up a Boll of the whole Procurators 
duly admitted and duly qualified to practise in each such 
Court; and this Boll, within a week thereafter, shall be 
certified by the Sheriff, and shall be engroased in the 
respective County Court Books, and shall for the year 
then current form the Boll of Parties entitled to vote in 
aU matters relating to the Faculty, 

Qfice-JBearere to he Elected. 

III. That each such Faculty shall, within four months 
from the passing of this Act, hold a meeting for the 
eltotion of Office-Bearers, which shall be called by the 
Sheriff-Clerk, by written notice to each member on the 
roll, and shall be preoded over by the existing Dean or 
President of the respective Faculties; and, &iling them^ 
by a President to be chosen at such meeting, the said 
Dean or President to have both a deliberate and casting 
vote; and they shall then elect a Dean, Sub-Dean^ 
Treasurer, Fiscal, and Clerk, who shall form a Dean's 
Council; and the existiDg Office-Bearers shall retire 
when those under this Act are appointed. 

Gmural Council to he AppoinUd, 
TV. That there shall be a General Council representing 
the different Faculties incorporated by this Act, said 
General Council to consist of the Deans of the respec- 
tive Faculties, or, in their absence, the Sub-Deans, or» 
failing both, a member elected at a meeting to be called 
for the purpose— seven to form a quorum; and they 
shall, from their own numbers, choose the following 
Office-Bearers, viz.:— A Preadent, who shall have a 
deUberate and casting vote; a Secretary; and a Trea- 
surer. 

Meetinge of Oeneral OouncU. ., , „ ^ 
V. The first meeting of said General Cpuncil shall be 
held within the Sheriff Court-Honse of Edinburgh on 
the first Friday of the month, six months from the pes- 
dng of the Act, at Twelve noon, and annually thereafter 
on the same day, at such place as the said General 
Council shall determine. And it shall be competent to 
adjourn said meeting from time to time, and ^lace to 
place; and also for the Premdent, on a requisition of 
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fleren members, to call mpecial meetings for the disposal 
of any bneinees; and, after the first meeting, at least 
ten days' Notice shall be given to the different membezs, 
by the Secretair, of the basineeB to be taken up at all 
meetings, whether annual or special. 

Pcwen of Gmeral CtnmeU. 
VI. The said General Council at their first meeting, 
or as soon thereafter as possible, shall frame a code of 
regulations relating to toe election and continoance in 
Office of the office-bearers, and also relating to the 
Meetings, Funds, and Records of the General Ckmndl, 
and of the seyend Faculties to be incorporated in terms 
of this Act, and the formation of Widows* Funds and 
Libraries for said Faculties, and as to the qualifications 
of apprentices, term of apprenticeships, and examinations 
of apprentices and clerks, and (^qualification and examina- 
tion of applicants for admission into any one of the 
said Faculties, or for permission to practise as Conyey* 
ancers. Law Agents, or Notaries Fublic, and in relation 
to the prosecution of practitioners not duly admitted and 
entitled to practise, and the suspension or expulsion of 
Members of any of said Bodies who may have oeen con- 
Ticted of any crime or ofience, or who shall after due 
enquiry be judged by the General Council to haye been 
guilty of infamous conduct in an^ professional respect; 
and from time to time to alter said code of regulations, 
and to make such further regulations in relation thereto 
as firom time to time may appear to them necessary, fq^ 
all which purposes power is hereby conferred on said 
General Council: ioid said regulations or the subse- 
quent alterations thereon^ or additions thereto, duly 
authenticated by the President of the General Council, 
shall be submitted for consideration to the Lord Presi- 
dent of the Court of Session, the Lord Adyocate of 
Scotland, and the Lord Justice Clerk, and on the same 
being approyed of b^ them, or a majority of them, after 
hearing, if they oonader it necessary, the said GrenenJ 
Council, or any member of any Faculty who may object 
thereto, shall be engrossed in the Books of Sederunt f£ 
the Court of Session, and shall thereafter haye full force 
and effect as an act of Sederunt in pursuance of this 
Act. 

Procurators in Shtriff CofwrU to hate right to prctetm in ijU 
other Cknmtjf Oourtg. 
Vn. Admission to practise before the Sheriff Court of 
any County shall imply admission to practise before the 
Commissary, Justice of Peace, and Burgh Courts, and 
eyery other inferior Court in the County; and no other 
person shall be entitled to practise bdfore any of said 
Courts. 

Procurators in one County may he admiited in amoAst, 

VIII. Every person who shall haye been duly aA- 
mitted a Procurator of any one of the Sheriff Courts of 
Scotland, incorporated by this Act, shall be entitled, 
upon the production of his certificate of admission there- 
into, or an official extract thereof, and that the same still 
continues in force, to be admitted as a Procurator in any 
other of the said Courts not possessing exclusiye priyileges, 
but subject always to the rules and regulations in force 
in said County. 

Persons who may anA €u ProeunUors, Conveyancers, etc. 

IX. No person shall hereafter act as a Procurator 
before any Sheriff Court unless, prior to the passmg of 
this Act, he shall haye been duly admitted a Procurator 
before such Court, or unless, subsequently to the passmg 
of this Act, he shaJl haye been duly admitted a Procura- 
tor in accordance with the r^;ulations passed by said 
General Council; and no person shall be entitled to ob- 
tain a certificate to practise as a Conyeyanoer, Law 
A^nt, or Notary Public, unless he shall, subsequent to 
this Act, be enrolled as a Cony^ancer, Law Agent, or 
Notary PubHc in the Records of said General Council, 



and andem> such examination, if not pceTioady lioeDaedt 
as the said General Council may appoint. 

Power to Incorporated FaenUies to adopt Hit Act. 

X. It shall be competent for au^ Incorporated Fkcolty 
or Society of Proeoiators practising bane any Sheriff 
Court in SootUnd to become an inoarpocated Faeol^ 
under this Act, cm intimation being made b^ them to 
the Secretary of the General Council of theur wish to 
adopt its proyisions, and under sooh regulatimis as may 
be made by the said General CouncO. 

PrivUestes of certain Bodies to le reserved. 

XI. Nothing in this Act contained shall be held to 

a'udioe the rights and priyih^ges of the following pabBc 
ies, that is to say, the Faculty of Adyocatcs, the 
Society of Writers to Her Majesty's Signet, the Society 
of Solicitors in the Supreme Ck>urts, the Faculty of 
Procurators in Glasgow, and the Society of Adyocates 
in Aberdeen. 

Interpretation Clause. 

XIL The following words, when used in this Act« 
shall bear the meanings after written, unleaa the salnect 
be inconsistent with such meaning, yiz., ^^ Sheriff" shaB 
also mean Steward, Sheriff-SuMitate, and Stewaaed- 
Substitute. *' Sheriff-Clerk" shaU also mean '' Steward- 
Clerk,'^ and their deputies. ^^ Procurators ** shaU mean 
eyery person duly admitted to practise before the Sberiff 
or other inferior Courts. ^^ Conyeyanoers and Law 
A^ente" shall mean all persons, not Procuraton, em* 
titled to prepare Deeds, or to transact law buaanesB in 
yirtue of Certificates held by them. '^County'' ahaS 
also mean Stewarty. 

TiOetfAct. 

Xni. That, for all purposes, this Act may be cited aa 
the "Procurators' (Scotknd) Act, 1866." 



THE LAW OF HYPOTHEC COMMISSIOK. 



Wb think Sir Qeorge Orey, the Home Secretaijy has 
done well in permitting the eyidence, now being taken 
by this Commission, to be published through the 
newspapers. It is a noyelty certainly that what 
usually forms the Appendix to a Parliamentary Btae 
Book should in the first instance be laid before tlie 
public, but we hope in future, where any grieyance ia 
of sufficient public importance to be sent to a Com- 
mission, especially if that Commission site and takes 
eyidence in Scotland, the precedent may be followed. 
The dass of witnesses hitherto examined have, we 
think, been judiciously chosen. The first, Mr Gibson, 
W.S., the agent for the Duke of Buoclench^ one o^ if 
not the largest landed proprietor in Scotland, may 
fairly enough be considered as representing the views 
and opinions of the Duke. As was to be expected, 
Mr Gibson is against any change in the Law of Hy- 
pothec, because the interest of the landlord wou^ 
thereby be injuriously affected The secority whidi 
he now enjoys for the payment of his rent would be 
lost, and he thought it unfedr that the landlord's capl> 
tal, that is his land, should be given away for nine- 
teen years without security. He thought, too, that 
it would tend to lower the rental of hmd generally^ 
although it might in time introduce a diffisrent rt\Msi ^ 
of tenants with more capital at their command. Tke 
witnesses since examin^ haye been fix)m among the 
laiger class of fiirmers in the Lothians, haying large 
capital and who treat their fiums as g^reat maAofiMS- 
tones. The opinion of these gentlemen aeooi to 
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tend towards a modification of the law, not to its 
total repeal Viewed from the landlord's stand- 
point, they generallj seem to agree that he should 
have some security, but what that security should be 
there is considerable variety of opinioa Some sug- 
gest forehanded rent, others that the hypothec should 
be restricted to six months, and that if no diligence 
is done within that period, that his right should 
lapse. Looked at from the tenant's point of view, 
it seems agreed on all hands that a repeal of the Law 
of Hypothec would have a great effect in changing 
the d^ of tenanta A man who had not capital, say 
to pay beforehand a whole yearns rent, if that should 
be the substitute for the hypothec, could not take a 
£irm of the same extent as he can do at present, and 
that would exclude a considerable number of the 
present holders of land. It follows that the capital- 
ist alone could compete successfully for farms, and 
that class being limited, there would be less compe- 
tition and of course lower rents. And that is pre- 
cbely the weak part of the tenant's case. But, on 
the other hand, some of them are sanguine enough to 
say that though this might continue for a time, ulti- 
mately it woiijd right itself, and the rent of farms 
would again attain their natural value, although that 
might not be their present rental For nearly all 
agree that, from whatever causes, the rent of farms 
at present are far too high. Comparatively few 
instances have yet been given of inconveniences 
caused to merchants and others dealing with farmers, 
and we rather think that the case hitherto made on 
tiuit point is not strong. One remedy has been sug- 
gested which we think of some value, and that is that 
all seqaestrations for rent should be published, so that 
all persons dealing with the farmer might be made 
aware of his possession. It has further been sug- 
gested that country smiths, joiners, and similar 
tradesmen, should be placed on a footing of equality 
with the &rm labourer, as their labour and imple- 
ments are as essential and necessary to the cultivation 
of a crop as the labour of the farm servants. 

As a fair statement of the whole case and the 
remedies suggested, we subjoin the evidence of Mr 
John Wilson of Eddington Mains, who is well 
known not only as an extensive farmer, but a writer 
of authority on agricultural matters: — 

Mr JoHii Wilson.— To the Chairman — ^I am tenant 
of Eddington Mains, in Berwickshire. I farm 1140 im- 
perial acres, arable. I am also tenant of Rawbum, a 
Lammermoor sheep farm, of about 4000 acres. My 
rent is £3700. I am«author of the article ^^Agriculture" 
in the ^* Encyclopsedia.Brittanica,*^ which was also pub- 
lished separately. My term of entry for all my farms is 
Whitsunday and separation of crop. My first rent for 
my low-country farms is payable at Whitsunday, twelve 
months, and for the sheep farm at Martinmas, six months 
after entry. The term of payment for the low-country 
fums ia a veiy usual one, though there are many varia- 
lions. Under a former lease my first term's rent was 
postponed for twenty-one months; in the lease now cur- 
rent it is brought forward nine months, and that is be- 
ooDiin^ a very common arrangement in Berwickshire. 
Speaking generally, I think the term I have named for 
arable lands is one that very fairly meets the interests 
both of landlord and tenant. It is a fore-rent so far as 
the 00m lands are concerned, because it is paid three 
mcmthB at least before the crop is ripe. Upon my low- 



country farms my annual payments for purchased man*, 
ures, feeding stuffs, and clover-seeds are pretty nearly £1 
per acre over the whole farms. These payments are x>er* 
haps not so large in Berwickshire as in some other coun- 
ties, because there is little or no potato-growing in the 
county, and the turnips are wholly consumed by live 
stock. I have suffered no direct loss from the law of 
hypothec, because I never happened to be the creditor 
of a bankrupt tenant; but for the last thirty-four years, 
during which I have been a farmer, I have had frequent 
opportunities of witnessing its effects. I have come to a 
pretty decided opinion that the law, as it stands, operates 
injuriously to the whole agricultural interest, including 
both landlord and tenant. I have observed three classes 
of evils arising in consequence of it. The first of these 
is of comparatively rare occurrence. I refer to those cases 
^ where persons have had to pay over again to the landlord 

I for produce honestly bought and paia for to the tenant. 

I I think I could count on my fingers all the cases of that 
I class which have occurred within my own observation, or 
I which I have heard about. They have been felt by the 

whole community to be a great injustice, and they have 
caused a great scandal whenever they have occurred. A 
I more numerous and very distressing class of cases are 
I those in which tradesmen who have furnished coni- 
I mo^ites indispensable to the working of the farm have 
, virtually had their property confiscated. The landlord 
I has been paid in full ; and, though their commodities 
have^gone into the land, and were as indispensable to 
the working of it as the the labour of the farm-labourers, 
these tradesmen have either got nothing at all, or a 
very small composition for their debts. I refer to 
cartwrights and millwrights who have put up machinery 
which has virtually been confiscated; Uacksmiths, 
saddlers, brewers, bakers, seedsmen, manure dealers, 
and lime-burners. I have had occasion to observe 
instances of all these parties where losses of a very dis- 
tressing kind have be&n incurred. The third point to 
which I have refened is really the worst of all. I allude 
to th^ influence which the law has uj^n the letting of 
laud. It appears to me that it has in very numerous 
cases led to persons being accepted as tenants of fiEurms, 
who undoubtedly did not possess adequate capital. The 
tendStt$7 of it has appeared to me to be to exempt land- 
lords or their agents firom that prudence and ibresight 
which it would be otherwise necessary to use in such im- 
portant transactions. I know that there are many land- 
lords and agents who act as cautiously and prudently as 
they would if the law did not exist, but the tendency is 
as I have said ; and I have seen very numerous instances, 
where the effect has been to lead to the acceptance of 
tenants who never ought to have been put in such a 
po8iti<ni. Where I have had the opportunity of ex- 
amining lists of offerers for farms, I have observed that 
the men of least means were usually most reckless in 
their offers. Those who were trading on insufiicient 
capital, or on borrowed capital, were less cautious than 
men who had substance of their own. I have also seen 
this consequence ensue, that the landlord, by accepting 
a man as tenant, and having, of course, an opportunity 
that nobody else had of inquiring into his means, gives 
him &cilities for obtaining cr^t which he would not 
otherwise have ; and I do think that a serious injury is 
done to those tradesmen around who are naturally led 
to deal with the man, and who have not the same 
opportunities of knowing what his real circumstances are 
that the landlord must have. That effect of the law is 
of very frequent occurrence in my observation, and I 
think it is the worst effect of all. I cannot say that I 
see my way to a total abolition of the law, because I 
think the landlord should have a reasonable security; 
but I think it should be shortened considerably in its 
operation. I understand that it enables the landlord 
virtually to obtain payment of two full years' rent 
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(takiDg into acooant the stock and growing crop), 
leaving nothing to the other creditoTB at all. Now, I 
think that is far too extended. When the law origi- 
nated, the state of the country was yery difoent ftom 
what it now is ; there was not money dUier in the hands 
of landlords or tenants, and the rents could onlj he paid 
by time being given ; but the state of matters is now so 
different that 1 think there ought to be a oorreroonding 
chance in the law. The earlier payments of rents, 
which are now becoming commmi, meet the case to a 
considerable extent; but I think, when the first term's 
payment arriyes, if the man is not pro^ttred with his 
rent, the landlord should be entitled to have a preferable 
claim over what is on the farm. I woula entirely 
abolish that part of it which allows grain to be followed 
In the hands of honajidt purchasers. I think that it is 
nothing short of an outrage. A bona fide nle by 
sample should be made equivalent to a sale in bulk. 
I thmk any change in the law should not eflfoet existing 
leases. I may mention that in one of my own leases it 
is provided that bankruptcy or fiiulure to occupy the 
lands with my own stock is to irritate the lease. That 
proviso was in previous leases, but I fait no hesitation 
in agreeing to that stipulation, because I saw nothing 
unreasonaUe in it. I don't think landlords would re- 
Quire any other security. One main ground on which J 
desire to see a change, so far as landlords and tenantafare 
concerned, is, that I think it would lead landlords 
generally to do what many of them do at present-^Tiz., 
to take the greatest care, by inquiry and by requiring 
positive proof of sufficiency of means, to ascertam that 
any man who proposed to become a tenant was really a 
suitable person to put in that position. I believe it has 
been admitted by all who have inquired into the subject, 
that both in Scotland and Eufiland nothing ojperato so 
much against the pro g ress of agriculture and the pro- 
ductiveneas of the sou, as its &ing occupied by men 
with insufficient means. Every improvement which has 
been introduced has been in the direction of making it 
needful that a tenant, in ordar to do any good, Amild 
have more means than sufficed under a different state of 
matters. I cannot say that I have observed any de- 
terioration in the class of men who are tenants. Those 
in my own county are quite as responsible and rettact- 
able a class of men as they wore formerly. As T nave 
already said, I have frequently seen men put in the 
position of tenants who never ought to have been so, 
and who, I believe, never wouM have been so but for 
the security afforded by the law of hypothec. The 
changes of tenantry are certainly greater than they 
used to be — I mean that it has become less frequent for 
Ikmilies to remain for succesaive leases on the same 
&rms. 

To IVIr Murray— As soon as the term of payment of 
rent arrived, if it was not forthcoming, the landlord 
should do diligence immediatelv. The landlord's pre- 
ference should be over the whole stock and cropping of 
the &rm. I am not prepared to say whether there 
should be a statutory irritancy of the lease upon seques- 
tration. I think the result of a modification of the law 
would be to make rents forehanded. There are none of 
the very small class of tenantry in Berwickshire; but 
there are numerous farms, cultivated by one or two 
pairs of horses — and, speaking generally, that class of 
tenantry are in as good circumstances, in proportion to 
the land that they occupy, as many of the larger farmers 
— and they usually pay at the same terms that others do. 
A change of tbe law would make no difference to them. 



To Mr CARnoiE-^There are many one pair of hone 
farms in Berwickahirei and the tenants are mgood dr- 
oumstances. 

To Mr Murray— >I know one tenant who fiurms ninety 
acres, and pajrs £4 or £5 an acre fo it; and I don^ 
suppose there » a more industrious or thriving tenant m 
the county. He lives in the vidni^of a town, and may 
do a little carting. Many carry on earting in jmMHhh i 
to their fiurms. 

To Mr DuNDAs-'-Some of these men are purely farmen, 
and don*t carry on any other business. 

To Mr M'Lagak— I do not think that tJie capital at 
present empbyed hr tenants in farming in Scotlaiid b 
sufficient generally for the holdings they occupy. Not 
only in Scotland, bat in England, a very laige propor- 
ticm of the land is in the himds of men who are ttym^ 
to Ihrm it with insufficient capital. If rents were fixe- 
handed, the tenant would require more capital in many 
cases; but a very large proportion of the famos in 
Berwickshire are fore-rented already. If a tenant has a 
farm of 200 acres, back-rented, with just suflicaaDt 
capital to manage that &rm, if tiie law were repealed, 
and the rents made fore-rented, the tenant would pre- 
bably not be able to take a farm of that extent again; 
but I believe there is no lack of capital, and no lack cf 
fimnera with adequate capital in the country. TIm 
competition for every fietrm that comes into the market « 
sufficient proof of that ; and I think the change wooM 
have the effdct of gradually leading to the selection of a 
different class of men. I don't mean that the size of the 
farms would be different, but it would lead landkxds to 
be more careful, in accepting ofiecs, to see that the penon 
offering had adequate means to meet tiie rent and col- 
lateral engagementsL I would rather not expres an 
opinion on how it might operate on the large class of im- 
Doverished cottar fiumers in the Highljmds; but, so 
far as my own observation goes, there is never any la& 
of competition for land. There are many men whs 
succeed in getting farms at present who would not do 
so in a different state of mattm, and I think it would 
be better for themsdves and others that they did not 
I am aware that in many cases hmdlords, or their 
agents, do what I think they should always do- 
namely, before closing a bargain with an oflkrer, 
insist that he should produce to them satisfiactovy proof 
that he possesses adequate funds to stock the &im; 
but I beheve they are usually satisfied with that witibovt 
asking anybody, to become cautioner for payment of the 
first rents. I cannot see why, in principle, thoe ahoidd 
be a distinction between fgurm labourers* wages, irhidk 
are a preferable clum at present, and the accoonts of 
blacksmiths, carpenters, and other tradesmen, -wbo «l 
certainly perform part of the labour of the farm as thoss 
who plough and do other agricultural operations, becsoa 
without their work and furnishings t^e busineaB ooidi 
not be carried on. I also think that the aocomitB of 
merehants from whom seeds and manures, which «> into 
the land and become the property of the landlord, are 
bought, stand in a different ^ition £rom personal debti 
incurred by the tenant for his housdiold hying, etc. I 
am not prepared to say that these should be p r w i yj ^tjjfe 
to the landlord's claim, but they should stand tnoie on 
an equality, and I thmk that would be sufficiently -pn- 
vided for by the chanee in the law which I have mfi* 
cated. I have not fully considered how long the land* 
lord should be allowed to exercise his hypothec alter the 
rent became due. It should not be long, but I ypould 
not like to express an opinion on tiiat point. 
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PROCURATORS AND CONVEYANCERS AND LAW AGENTS IN SCOTLAND. 



Thx Joint-Committees of the Procurators have now 
agreed on the draft of a Bill. And we understand 
that after their meeting on the 3d instant they had 
an interview with the Lord-President, the Lord 
Jostice-Clerk, and the Lord Advocate, who all highly 
approved of the object to which the Procurators 
look. We print the Bill entire. And as it is, we 
understand, intended to bring the Bill into Parlia- 
ment, and have it passed into law this Session, it 
will be desirable that whatever objections may be 
made to the proposed measure, Uiese should be 
communicated without delay either to Mr Murdoch, 
P. F., Ayr, or to Mr Andrew Bannatyne, Dean of 
the Qlasgow Faculty, or to us : — 

Thu DaAFT OF A Bill intituled an Act to amend the 
Laws relating to Frocorators, and to Conveyancen, 
and Law Agents in Scotland. 
Whereas the number of Procurators practising before 
ilie Inferior Courts, and of Conveyancers and Law Agents 
eaRjing on prafessicmal bunness throughout Sco<£uid, 
of late years greatly encrassed, and the interest 
ally entrusted to the care of such persons have ako 
a m importance; And whereas it is desirable to im- 
pvore the qualifications and standing of the members of 
tliaM brsnches of the legal professioo, and to regulate 
the mode of admitting Froouratois, and of granting cer- 
tificates to Conveyancers and Law Agents, and to con- 
Jar corporate powers on certain Faculties and Societies; 
Be it enacted by the Queen's most Excellent Majesty, 
hfj and with the Advice and Consent of the Lords Spiri- 
taal and Temporal, and Commons, in this Parliament 
jMsembled, and hy the Authority of the same, as follows: 
I. The following Words and Expressions, when used 
In this Act, shall have the Meanings hereby acsig^ed to 
tbam* unless there be something in the Subject or Con- 
text inconsistent with, or repugnant to, such Construe- 
tioii; that 18 to say — 

^ Inferior Court " shall embrace Sheriff Courts, Com- 
missary Courts, Burgh Courts, Admiralty Courts, 
Dean of Guild Courts, Justice of Peace Courts, 
and all other Courts of Law having only local 
jurisdiction in Scotland; 
^^Procnratofs" shall mean all Persons whose Profes- 
sional Business it is to plead in such Inferior 
Courts; 
•* Conveyancers*' and "Law Agents" shall respec- 
tivsjy mean all Persons who for or in expectation 



of fee, gain, or reward, draw or prepare deeds or 
leffal documents, or give legal advice or aseastance; 

*^Shenff" shall mean Sheriff-Substitute as well as 
Sheriff-Depute, and shall include Steward and 
Steward-Substitute ; 

"Sheriff-Clerk" shall mean Sheriff-Clerk Depute aa 
well as Sheriff-Clerk, and shall include Steward- 
Clerk and Steward-Clerk Depute; 

" County *' shall include Stewartry. 

IL No Person shall hereafter act as a Procurator, or 
plead as such before any Inferior Court, or assume the 
name or title of Procurator or Solicitor, unless prior to 
the passing of this Act he shall have been duly admitf ed 
a Procurator before such Court, or unless subsequently 
to the passmg of this Act he shall be admitted a Procu- 
rator pursuant to the directicms and regulations of this 
Act. 

IIL No Person shall hereafter act as, or assume 
or use the name or title of Writer, Conveyancer, Law 
Agent, or any of them, unless, at the time of the 
passing of this Act, he shall be entitled and hold a 
certificate or license to practise in any such capacity, or 
be a Procurator or Notary Public, or unless he shall, 
after that date, be admitted a Procurator or a Notary 
Public; and any Person, unless as aforesaid, acting as, or 
assuming or using the name or title of a Writer, Convey- 
ancer, or Law Agent, or any other designation implying 
that he is qualifi^ or entitled to act as such or to draw or 
prepare deeds, or legal documents, or to give legal advice 
or assistance, shall be guilty of an offence, and on a sum- 
mary complaint being brought by any ProcuratC'r in the 
County, district, or ward where such person resides, 
before the Sheriff of such County, and on the same being 
established to the satisfaction of such Sheriff, the person 
so offending shall forfeit and pay for every such contra- 
vention of this Act a sum not less than £20 and not more 
than £50, which shall be applied as the Sheriff may 
direct, and failing payment of any such penalty the per* 
son so contravening shall be imprisoned for a period to 
be fixed by the said Sheriff, not exceeding sixty days, 
without prejudice to the said Person being also proceeded 
against by interdict. 

IV. From and after the passing of this Act the Com- 
missioners of Stamps and Taxes and their Officers shall, 
previous to issuing any such stamped certificate as 
aforeeaid to any Person applying for the same, who 
has not previously had issueid to him a like certificate, 
require evid^ce that such Penon is either a Writer to 
the Signet, or a Solicitor before the Supreme Courts, or 
a Notary Public, or that he has been admitted a Procu- 
rator. 

y. The admiarion of Procurators shall proceed on 
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MppUoatkm to tbe Sheriff of the Ckmntj within which the 
Cburt or CoortB are ntoated in which the Fenon apply- 
ing wishes to pnustise, and his admission bjr the Shenff 
shall qualify the Person admitted to practise in erery In- 
ferior Coort held within soch County, profided that if 
in any such Coonty, or in any ward, district, or diri^on 
of such County, there eiists an Incorporated Faculty or 
Societjr of Frocntators having excloaTO priyil^ges, the 
admission in such County, ward, district, or Syision, 
■hall be oonibrm to the diwter or usage of such Incor- 
poration. 

YI. No Ferson shall hereafter be deemed admisnble 
as a Frocurator unkas he shall be of the fall age of 
twenty-one years, and shall hare been bound undor an 
Indenture in writing to serre at Inst five years as an 
Apprentice, to a competent Master, as herein after pro- 
vided, and shall hare duly serred his said Apprentice- 
ship, by personal attendance in the office of such Master, 
or m the office of some other Master to whom his Indenture 
may have been transferred, as herein after proTided, and 
unless he shall have been reported qualified fixr admicsicm 
after an entrance examination in manner herein alter 
specified: Fxo?ided always that any Ferson who may, 
before the passing of this Act, haye serred, or may be at 
the date thereof m course of senring an Apprentioeship 
for a shorter term than flye years, in such form as would 
haye qualified him for admittion under the proyisions of 
the Act of Sederunt of the Ixwds of Council and Session, 
dated 10th day of July, 1889, cap. 6, shall be deemed 
admissible, in so far as regards Apprenticeship, if he haye 
served, or shall serve, either as an Appientice or Clerk to 
the same or some other competent Master, such further 
term as may be sufficient, alone with his previous service, 
to complete the full term of five years, and be reported 
qualified as aforesaid, and such service shall be sufficiently 
instructed by a certificate under the hand of such Master, 
or otherwise as hereafter provided. 

YII. Frovided also that any Ferson who shall have 
taVen a Degree in Arts in any one of the UnivendtieB of 
Great Britain or Ireland, or be a Member of any of the 
Uniyersity Councils of the Scottish Universities, shall be 
deemed admissible as a Frocurator, if he shaU have served 
an Apprenticeship under Indenture as aforesud for the 
shorter period of three years, and as a Clerk, to the same 
or some other competent Master, for a farther term of 
at least one year, and such Ferson shall not be obliged 
as a part of his entrance examination to undergo any 
examination in general knowledge. 

VIII. In reference to all Apprenticeships and Clerk- 
ships to be entoed into in terms of this Act, any Writer 
to the Signet, or Solicitor before the Supreme Courts, or 
Frocurator before any one of the Inforior Courts, shall 
be deemed a competent Master in the case of a Ferson 
seeking to qualify himself as a Frocurator. 

IX. In case any Master with whom any Ferson shall 
have entered into any Apprenticeship or Clerkship as 
aforesaid, shall during the currency of the term of such 
Apprenticeship or Clerkship, die or become bankrupt or 
cease to pactise, or be unable to continue to employ such 
Apprentice or Clerk, it shall be lawful for the Sheriff of 
the County in which such Apprenticeship or Clerkship 
is beinff served, upon the application of such Api^entice 
or Clerk, as the case may be, to direct the Indentufe or 
Agreement of Clerkship to be discharged, or to authorise 
the term of service to be completed with any other Mas- 
ter declared competent by thk Act, and named in such 
application, without prejudice to the voluntary transfer 
of any Apprenticeship or Clerkship to a competent Mas- 
ter mutualiy agreed upon and made in writing. 

X. Any Appientice who has, in terms of this Act, 
entered into an Indenture for five years as aforesaid, and 
who may be desirous of making himself acquainted with 
the forms of procedure in the Saprerae CourtF, or with 
the mode of condiictittg businesa in any County other 



than that in which be has bound himself to serve, may, 
in lieu of the last year of his said Apprentioeahip, win 
the consent of his Master, substitute a term of service ss 
Clerk for not less than one year with a Writer to the 
Signet or Solicitor before the Supreme Courts, or with a 
Frocurator practising in such other County, which ser- 
vice as Clerk shall be equally effectual for the purpose of 
admission as if such Apprentice had completed the fiofl 
term of his Apprenticeship. 

XL All Indentures which shall be entered into wift 
the intention of qualifying the Apprentice for admisrioa 
in terms of this Act shall h^ recorded in the Sheriff-Coert 
books of the County n^ere the same shall have heea 
entered into, within three months firom the date fiisd 
therein for the commencement of the term of Appnn- 
Uceahip, and upon the expiration thereof an extract of 
such Indenture, with a certificate endorsed thereoa, 
under the hand of the Master with whom such Appren- 
tioeship was completed, setting forth that the party hsi 
actually and bona fide served the Apprenticeship aet fortk 
in the application for admission as required by this Act, 
shall be sufficient evidence of such Apprenticeship haviog 
been duly served. 

XII. No service as Clerk, in terma and for the per* 
poses of this Act entered into after the passing theRo^ 
shall be held a qualification for admission or enrofaaeot 
as aforesaid, unless the agreement to serve aa Clerk firs 
specified time shall be entered into in writing before ths 
commencement of service; and the production of a 
written agreement, with a certificate under the hand of 
the Master, of the time having been actually and horn 
fide served by personal attendance in his office, shall be 
sufficient evidence of service; Froviding that in case of 
the death or incapacity of the Master the Sheriff shall be 
entitled to receive sucn other evidence of service, under 
any Apprenticeship or Cleriuhip, as shall ae»n to \m 
reaconable and satisCsctory. 

XIII. Any Ferson who shall have served the full term 
of Apprenticeship, or of Apprenticeship and Clerkshipi 
in terms of this Act, and who shall apply to any Sheriff 
to be admitted a Frocurator, shall, prior to admiaaaB, 
undergo an entrance examination, in regard both to 
general knowledge, (except in the case herein before 
piovided,) and to law, and legal training, and praetioe, 
on a remit made by the Sheriff to the Examinen hsniB 
after mentioned, and no further procedure shall be had 
on auch application until the aflpuoant shall have ben 
reported by the Examiners qualified for admission. 

AlV. The Sheriff-Clerk of each County, or of eah 
ward, district, or division, when a County is so dividsi 
shall keep a Register in a separate book, to be caHad the 
^^ B^gister of Frocarators," in which he shall insert the 
names of all such Fersons as may have been duly ad- 
mitted Frocurators before the Sheriff Court of snoh 
County, ward, district, or division, prior to the paanag 
of this Act, and shall arrange such names in tba order <f 
the dates of admission of such Fersons respectively, sad 
likewise of every Ferson who shall, subseqaently to the 
pasring of this Act, be admitted a Frocurator bete 
such Oonrt, pursuant to the directions and regnlataoBi 
herein contained, specifying in the Register the date of 
such admission, which Register shall be patent to all the 
lieges, and an abstract therefrom, subscribed by te 
Sheriff-Clerk, certifying the admission of any Procurator, 
and specifying the date thereof, and for which extract a 
fee of two shillings and sixpence shall be payable, afasD 
be sufficient evidence of the facts therein set forth. 

XV. In any County, ward, district, or diviskm of a 
County in which there does not, at the date of the ^ 
sing of this Act, exist an Incorporated Faculty or Sooetf 
of Procurators, it shall be lawful for the Procarateis 
practising before the Inferior Courts of such Coan^, 
ward, district, or division, provided their number ex- 
ceeds twelve^ vokintarily to form theniselves into a 
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Society, by the assent giyen in writing of at least three 
fomilu of their namber, and on snch writing being re- 
oocded ia the Court Bool[8 of the County, distriot, 
dirinon, or ward, such Society shall ipso facto be held 
to he incorporated under such name or title as shall 
in such writing be fixed, and thereafter such Faculty 
or Society shall have power in its corporate name 
to sue and be sued, and to acquire, hold, and trans- 
fisr property heritable and moyeable, and also from 
time to time to adopt such Constitution and Bye Laws 
tat the manaftement of the affairs of the Society as the 
Sheriff of such County, ward, district, or division shall, 
on application made to him, approve of, and shall possess 
soch other powers as by law belong to an Inooaporation. 
XVL It shall be lawful for anv Faculty or Society of 
Procurators, whether incorporated or not, existing prior 
to the passing of this Act, if such Society shall so desire, 
Ij the assent given in writing, of at least three fourths 
of the members on the roll, and on such writing being 
recorded as aforesaid, to alter its name or titl^ with* 
out inejadiee to its power and privileges thereby 
conferred, or to surrender, cancel, or put an end to 
the existing charter or constitution of such Faculty or 
Society, to the effect of enabling the members to form 
themselves into a Society of Procurators under this Act in 
manner foresaid, and that under such conditions and 
regulations as to the future disposal, application and 
management of the whole funds and property belonging 
to such Society or Faculty, or connected therewith, as 
shall by such three fourths of the number of members 
be adopted and declared. 

XVII. Every Sodety formed under this Act shall from 
time to time, subject in like manner to the approval of 
the Sheriff, issue Begulations for the preliminary exami- 
nation, in the elements of general knowledge, of Persons 
desiroos of entering into Indentures of Apprenticeship 
with any of its Members, and without such examination, 
and the Person undergoing the same being reported 
qualified, such Indenture shall be of no force or effect for 
the purpose of admission as aforesaid; and such Society 
may also, if it see fit, impose a curriculum of legal study 
on the Apprentices serving their time to the Members of 
the Society, and may institute compulsory examinations in 
law, and in legal training and practice, of such Appren- 
tioeA, at the end of the second, third, and fourth years of 
their Apprenticeship, under such regulations as to ex- 
teadang the period of Apprenticeship, in case of failure 
satJafactorily to undergo such examinations, as may be 
estahluhed by, and under authority of, the General 
Council herein after appointed, and may establish a fund 
§at the benefit of indigent Members and of the widows 
and children of Members, and provide for the use of the 
Members of the Society a Law Library, to be managed 
ia such manner as may be settled by the Bye Laws, 
and for these and other purposes may exact payment of 
such entrance fees from parties applying to be admitted 
as Procurators, and such annual contribution from each 
Member of the Society as may from time to time be fixed 
by the Society, and be approved of by the Sheriff as 
mforenud. 

XVHL The Deans, Preseses, or other chief Ofiice- 
beaxers of the several Faculties, or Societies of Procurators 
alreadjT incorporated, or to be from time to time incorpo- 
rated, in terms of this Act, or in their absence, the Sub- 
Deans or Members of such Faculties or Societies elected to 
act in their place, shall form a General Council of Procu- 
raton for the purpose of exercising the powers conferred 
upon them by this Act, and shall meet at least three 
tames in each year, at such times and places as may be 
fixed in manner herein after provided, any five Members 
of such General Council being a quorum. 

XIX. The first meeting of such General Council shall 
lie held at Edinburgh on the day 

of 1865, at o'clock, within 



, and the members present after choosing an 
interim Chairman, shall appoint a Committee of their 
number to frame a draft of the Bye Laws herein after 
mentioned, with instructions to report such draft to an 
adjourned meeting, to be held at a time and place to be 
then fixed, and it shall be lawful for such adjourned 
meeting, or any other meeting held by adjournment, to 
adopt tiie said Bye Laws with or without amendments. 

aX The Bye Laws to be so framed and adopted shall 
provide for the yearly appointment of Office-bearers, and 
m particular of a President, and for the time and place 
of all Meetings of the General Council and Office-beturers, 
and for the mode of calling the same, and for all other 
regulations necessary for beneficially transacting the 
business committed to the General Council by this Act, 
and for the future amendment of such Bye Laws if 
necessary. 

XXI. The General Council shaU by themselvai, or bv 
one or more Committees of their number, and with such 
assistance as may by the Council be appointed, act as 
Examiners of persons applying for admission as procura- 
tors, and shall, as soon as may be after the passing of 
this Act, frame regulations as to the subjects both in 
general knowledge and law, and legal training and prac- 
tice, in which allpersons applying for admission after a 
certain date to be therein fixed, shall be examined as 
herein before provided, in order to ascertain that they are 
in these respects qualified for admission, and also regula- 
tions as to extending the period of apprenticeship of 
Apprentices fiuling to undergo satisfactorily the com- 
pulsory examinations herein l^ore provided; and mav 
trom time to time thereafter alter and amend such 
regulations respectively. 

XXII. Provided always that such regulations, or 
future alterations or amendments thereof, shall be of no 
force or effect until the same have been submitted to and 
approved of by the Lord President of the Court of 
Sesion, the Lord Justice Clerk, and the other Judges of 
the Court of Session, or by any three or more of the 
Judges of such Court, and until the said regulations are 
so approved of, the rules in operation in each County, 
ward, or district, for the examination of persons applying 
for admission shall continue in force. 

XXIII. The General Council shall also from time to 
time fix the time and place at which such examinations 
may most conveniently be conducted, and the fees to be 
paid by the Applicants, to defray the expnse of such 
examinations, aftd shall regulate the appUcation of the 
fees so paid. 

XXIV. The General Council may from time to time 
exact such contributions from the various Incorporated 
Faculties and Societies before mentioned as shall be re- 
quired for the necessary expenses of the General Council 
and Office-bearers thereof, and may recover payment of 
such contributions by action at hiw to be brought in 
name of their President or oi any of their Office-bearers 
whom they may appoint for that purpose, an account of 
which contributions and expenditure shall be made up 
annually, and copies transmitted to the Dean, Preses, 
or other chief officer of every Faculty or Society under 
the Act. 

XXV. No person who has been admitted a Procurator 
in terms of this Act shall be liable to have his admission 
chidlenged or set aside on any ground ^cept 
fraud; reserving nevertheless to and empowering the 
Sheriff of each County, ward, district, or division as 
aforesaid, either ex proprio inofu, or on a written com- 
plaint made and cause snewn to him by any Incorporated 
Faculty or Societv of Procurators practising in his Court, 
and where there is no such Faculty or Society, then by 
any three or more procurators practimng in such Court, 
to call before him on six days induciae, and thereafter, 
whether with or without compearance, to suspend from 
practice, or to strike off the Kegister the name of any 
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Procurator whom he may deem g^ty of grosB mknon- 
dact, which sentence shall contain within itadf a state- 
ment <rf the facts and ppronnds on which it proceeded, and 
shall be subject to review and stay of execution only by 
petition of appeal, to be presented within six months 
from the date thereof, to the Inner House of the Court 
of Session, sitting in either Division, who shall hear the 
parties thereon, and may confirm or reverse the sentence 
of the Sheriff, with or without further enquiry. 

XXVL An^ Procurator shall be entitled to complain 
to the Sheriff in whose Court he is entitled to practise, 
against any Person practising in such Court who is not a 
l^ocurator thereof, and the Sheriff shall on such com- 
plaint being proved to his satisfaction, interdict such 
Parson from practice; And any Procurator who shall 
Icnowingly and wilfully lend his name to enable any 
Person who is not a Procurator to practise as such, may 
on a complaint made as aforesaid be summarily suspended 
from practice or struck off the Register, and tiie sentence 
of the Sheriff in either case shall m subject to review and 
stay of execution only in manner foresaid. 

XXVII. The sentence of any Sheriff striking a 
Procurator off the Register shall entitle any Incorporated 
Faculty or Society as aforesaid of which he is a Member 
to expel him from the body, and he shall thereupon for- 
feit fdl his rights and privUeges as a Member thereof, 
providing that during the period allowed for appeal as 
aforesaid, and during the dependence of such axypeal the 
party against whom the SDeriff*8 sentence shall stand 
shaU be disabled from exercising any of the rights, Auc- 
tions, and privileges of a Procurator. 

XXVIII. Nothing in this Act contained shall be 
held to limit or prejudice the rip^hts and privileges of 
the following Pubuc bodies, that is to say, the Faculty 
of Advocates, the Society of Writers to Her Maiesty's 
Signet, the Society of Solicitors in the Supreme Courts, 
the Society of Solicitors at Law Edinburgh, the Faculty 
of Procurators in Glasgow, or the Society of Advocates 
in Aberdeen, or any other Faculty or Society of Procu- 
rators already holding a Royal Charter, nor shall the 
provisions of this Act prejudice the rights and privil^pes 
of Notaries Public, or affect the manner of their adnus- 
sion to office. 

XXIX. Nothing in this Act contained shall be held 
to repeal the privileges conferred by former Acts of 
Parliament on persons who may be qualified to practise 
as Agents in the Court of Session, of practising in certain 
cases before the Sheriff Courts of Scotland. 

XXX. It shall be competent to the Faculty of Pro- 
curators in Glasgow, and the Society of Advocates in 
Aberdeen, or any other Faculty or Society of Procurators 
already holding a Royal Charter, notwithstanding the 
terms of their several Charters, to pass such Bye Laws 
as may be necessary to aadmilate, in whole or in part, 
the conditions and mode of admission to the privileges of 
their several Incorporations to the provisions of this Act. 

XXXL This Act may be cited as *^The Procurators 
(Scotland) Act, 1866." 



PRESCRIPTION AND LAW OP DEATH-BED, 



Thb two following Bills have been drafted by a 
Member of the Council, and haye received the 
sanction of the Glasgow Faculty, the one shortening 
the long prescription, and the other abolishing the 
Law of Death-bed. We understand it is intended to 
have both introduced into Parliament, and, if 
possible, passed into law this Session. 



Draft of a Bill to shorten the tmn of the Forty Yeac^ 
Prescription in Scotland. 
Whereas it is expedient that the Prescription of Forty 
Yean, known in the Law of Scotland as the Negative 
Prescription, introduced by the Scots Acta 1469, c 28, 
and amended by the Soote Acta 1474, c. 54, and 1617, 
c. 12, and the Prescription also of Forty Tears, known 
in the said law as the Pomtive Prescription, introduced 
by the ScoU Acts 1594, c. 218, and 1617, c. 12, should 
be shortened to the extent hereinafter provided; and the 
mode of its computation be regulated, be it enacted, etc 
1. From and after the first day of January, 1870, the 
term of forty yean, which is in the said recited Acts de- 
clared to be the term of Prescription of ObUgationa and 
of Heritable Rights, shall be reduced to a term of twen^ 
yean; Provided nothing in this Act ccmtained shall aSbot 
or prejudice the pleas of the Pursuen and Defenden in 
any aotion aheady raised or to be raised before the said 
1st day of January, 1870, which pleas shall be judged of 
as if the present Act had not passed. 2. In computing 
the said term of twenty yean no deduction shall be made 
therefrom on the ground of minority or of any person 
being ntm valent agere^ whereby the term either of the 
negative or of the positive prescriptbn shall, under any 
circumstances, be extended to more than thirty yean. 
3. In the case of heritable bonds, bonds and dispositaooa 
in security, or of infeftments following thereon, or of any 
other writings whereby the payment of a capital aom of 
money is secured as a burden on heritable or real pro- 
perty, the term of prescription applicable to auch rights 
in any question of title shall be computed from the date 
of the registration of such deeds or writings in the regis- 
ter of Sasines, reversions, etc., and not from the date of 
any decree, admission, or partial payment of the debt, or 
of any payment of interest accruing thereon ; reserving 
the l^gal eflbct of such decree, admission, or payment in 
all other respects. 4. In order to interrupt the said 
prescriptive term of twenty years, it shall be lawful for 
any person, being in right of such heritable bond, bond 
and disposition in security, or other writing foresaid, on 
which prescription has not already run, to cause such 
deed or writing, or an extract thereof, to be recorded, or 
of new recorded, in the register of Sasines, reversions, 
etc., on presenting the same for registration, with a 
warrant of registration thereon, in, or as nearly as may 
be in, the form of a schedule to this Act annexed, Bpm- 
fying the person on whose behalf it is presented, and 
signed by such person or his agent ; and the date of such 
registration shall form the commencement of a new term 
of prescription of twenty yean. 5. Nothing herein con- 
tained shall interfere with or prevent the interruption of 
the negative or of the positive prescription by any cita- 
tion or instrument of interruption registered according 
to law, which would have been effectual for that purpose 
before the passing of this Act. 



Draft of a Bill to alter the Law of Death-bed in 
Scotland. 
Whereas it is expedient that the right of challenge on 
the head of death-bed should be extinguished, be it 
therefore enacted, etc., that no deed executed, or act 
done, from and after the passing of this Act, shall be 
subject to challenge on the head of death -bed. 
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THE PROCUBATOES' BILL. 



Ih oar Number for February, we printed entire the 
yxnk revised Bill of the procarators, and we now 
proceed to discoss its provisions, with a view chiefly 
to eitiact prc^esflional opinion and to have the pro- 
TiooDS of the Bill brought nearer to what we consider 
tlieitaite of the profession and public opinion requires; 
aod in our remarks we shall embody the opinions and 
obsemliona that hare reached us from various 
qpsfften^ We shall take the Bill in the order of 
itsdanses. 

Section nL We think this daose objectionable, 
^akn ijks terms were made to convey — ^which we 
tlmk at present they fail to do — -that if any person 
Bknld ^faeiy represent himself as legally qualified 
to eoodoct ^e business of a writer, conveyancer, or 
hw jfgeat, and who should give legal advice or assist- 
ance for gain. This addition would bring it under 
tiifi precedent of the Medical Act, 21st and 22d Vict., 
cap. 90. The word writer, as used and understood 
in Scotland, certainly conveys the idea of a legal 
pnedtioner, but it is not restricted to the profbssion. 
Bnkif tiiat word is to be so restricted, the Aberdeen 
iKQltjr have a claim to bo heard on the point, and 
Im tbe word ''advocate/' the title which they by 
Urdnrter aasiime, induded in the Clause. Besides, 
tbe penalty is too severe, and the term of imprison- 
OMBt exeeasive. 

dameY. It may be in the recollection 6f our 
mdera that we have taken more than one opportunity 
to indieate what appeared to us to be the general re- 
qwites of a Procuratoref Bill One of these, and 
^ leading one in our estimation, was that local 
CTimmations and local admissions ought to be 
abohshed; and that all examinations and admissions 
ihoold be carried on and made in Edinburgh, and 
^ the machineiy for examination and admission 
*lnady existed in the case of Notaries Public; but 
te if the details for the examination and admission 
<tfnoftaiieB were not applicable, the idea at least 
oo^t to be seized and made applicable to the 
s&amm of procurators. That idea is that there 
diaU be one central board of examinators, on whose 
Kport to the Supreme Court, parties who have passed 
<*ttt&ctoiily shall be admitted to practice in every 
c^nmty in Scotland. That the parties' names shall be 
^litorad in a register in Edinburgh, and a certificate 
^ diploma handed to each entrant, with which he 
^y go to any county, district^ or ward of a county, 
«id there b^^ the practice of his profession, he 
pievioosly exhibiting his diploma to the derk of the 
Ittfezior Court, and his name thereupon entered on 



the local rcdls. At the first meeting of procurators 
from various parts of the country, held in March, 
1864, we endeavoured to enforce our views; but we 
then felt that the question had not been folly con- 
sidered, the prevalent idea at that meeting being, so 
far as we could gather, an inclination towards local 
incorporation, and this clause seems to have been the 
result We are decidedly opposed to local incorpo- 
rations and anything tending to a monopoly in the 
profession; and this Clause, and some others to which 
we shall by and by allude, are in our estimation 
clearly meant and intended to erect and maintain 
professional monopolies in each comity, ward, district, 
or division in Scotland. To assist our readers in 
understanding how the profession was regulated in 
England, we drew up a summary of the Acts of 
Parliament applicable to them, and it will be found 
that the idea we have just expressed is the leading 
one on this point in these acts; that is, that all ex- 
aminations take place in London, and that all 
admissions are made by the Supreme Courts there, 
and on admission the attorney may go to any county 
he pleases, and there settle down and practise. The 
same rule exists in the medical profession; and if 
it be different in the clerical profession, those who: 
pay any attention to the proceedings in Church 
Courts know that a very general feeling of dis* 
satisfaction prevails, and tiiat a movement is going 
on for a central board of examination and admission* 
Undar the Act of Sederunt, 1839, a procurator before 
one court may apply to any other court, and on pro- 
duefcion of a certificate of his having practised he 
shall be admitted. We believe in some quarters an 
opinion prevails that such parties should be remitted 
for examination of new; but as there is nothing in 
the Act of Sederunt authorising this, we beSeve 
where the order has been resisted it has not been 
enforced; and we know several instances, and we 
believe tJtie general practice to be, that no re-examina- 
tion is ordered. Now, the Clause we are considering 
is the chief one having reference to admissions; and 
if its terms are to become law, re-examinations will 
be the rule. The tendency of this rule clearly will 
be to deter many gentlemen from practising in other 
counties who have been in respectable and creditable 
practice in the counties where they now are. No 
gentleman who has been several years in practice, 
and who must be presumed to be competent, would 
submit to re-examination, say of one of the small 
fiundties or incorporations proposed to be created by 
this BiU. In place, therefore, of affirming and ex- 
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tending the ezUting privileges of the profession, it 
proposes to restrict them very considerably, and 
proposes to enfbree a rale, to say the least of it, 
snrroonded with great inconveniences, and conld not 
be enforced without great difficulties. At the end 
of this Clause occurs a phrase which, from its possible 
interpretation and application, is at least curious. 
It is provided that in any county where an incorpo- 
rated fiftculty already exists, the admission of proen- 
rators there *' shall be conform to the charter or usage 
of such incorporation." The word usage would seem 
to imply that something had already been done 
beyond the powers of some incQiqK>ration, and that 
this phrase occurring in this Claose seems to have 
been meant to cover some praetaoe or prooeelingJ[>y 
some feculty over and beyond the powers of their 
durter, and that this opportunity had been seised 
to legalise these extra powers, in other words, to ex- 
tend their charter. Whether the word would cover 
a table of fisee applicable to the basiness of convey- 
ancing we do not know, but it is rather ourious tiiat 
nhaa the case of OaUoway v. Bankin was decided, 
the decision was received by many supposed to be%i- 
terested, with fretful surprise, and the prevalent idea 
seemed to be that some power, or usage, or practice had 
been curtailed. We throw out this merely as a conjeo- 
ture, and have no present means of knowing wheUier 
thb be the true state (^ the &cts; but as the w<»d may 
be subject to miaeonstruction, it oo^t to be strook 
out of the I^IL Either the present existing charters 
are sufficiently explicit, and need no rider such as 
this Clause seems to imply, or they are not. If diey 
are not sufficiently explicit^ then let the incorposatiiMi 
apply to the Crown for an extension, but do not in this 
insidious way impetrate an extension without suffici- 
ent notice or going through the Crown office and 
paying the usual himdsome feea 

Clauses YL and TU. We tiunk the tern of 
apprenticeship of five years is rather long. We 
certainly understood at the first meeting of the 
oountry procurators that four years had been fixed 
as the period of apprenticeship. And considering 
the extreme difficulty, and, in many cases, the utter 
impossibility for young gentlemen living at lU^ 
tanoe from the university towns of Edinbuigh, Glas- 
gow, and Aberdeen, to carry out their law studies, 
and at the same time attend in an office, we think 
that some modification of the term of service should 
be made. There is another class who seem to have 
been overlooked, and who have been provided fsr 
in the En^^ish statutes There are many pertons 
who have commenced the practical part of the law, 
and who have been prevented from! circumstances 
fieom attending any kw lectures whatever, but who 
iirom natural abilitiss, aptitude lor tke study, and 
long experience, have acquired, it may be not so 
scientific a knowledge of law as may be attained by 
q^stematic study, but who have attained sudi a 
Imowledge of its practice and principles as eminently 
qualify tiiem for its practice on their own account 
That there are such persons in the profession is well 
knovm; that they exist in England is proved by a 
provision in their statutes for ti^eir admissi<m to the 
profession, and it must be assumed that what exists 
at present in both countries will continue to exist 



To exclude this class from all hopes of ever enter- 
ing the regular ranks of the profession would be 
most unjust, and as we have the example of Ea^^d, 
it would be unfiur to those in Scotland not to extend 
that example to those in that country. It has been 
suggested to us that some such provision as the fol- 
lowing should be added to Section YII.: — And 
provided, further, that any person who has served an 
apprentioeship of at least three years, and a clerkship 
of at least seven years to any competent master or 
masters, shall not be obliged, as a part of the entrant's 
examination, to undergo any examination in general 
knowledge. 

We cannot overtake this month all the danaes in 
the Bill, bnt we hope to do so next month. Mean- 
time we warn all those who may wish to improve the 
Bill, and make it more liberal and in accordance with 
the times, that an intense activity is being exhibited in 
the West country in its &vour as it standa We have 
just heard that some additions have been made to it, 
but in what direction we have been unable to learn; 
but we fear not on the side of improvement, asd that 
another deputation waited on the Lord Advocate in 
Edinburgh with a view to propitiate his Lordship, 
and to a^ him to take charge of the Bill 

We understand that a meeting of those interastad 
in the Bill, but not Olasgow procurators, is likdy to 
be held soon, and a deputation appointed to wait on 
the Lord Advocate and the mmnfa«rs of Parliament, 
and generally to watch over the Bill in its prograss 
through Pariiament. 



RULES FOB THE REGULATION OF PRO- 
CEDURE BEFORE THE LORDS ORDINARY, 
Prcp09edfar ike eonrideratian of the Courts by the FitcwUj/ 
o/AdvocaUe, 

The Faculty of Advocates have, by the prq^osal of 
the following Rules, taken a step towards tiie remofsl 
of delays in the Court of Session, finr which tli^ 
deserve the public thanks, whether they may uM- 
mately be allowed by ihe Court or not Shoald 
these Rules be sanctioned by the Court, business flMy 
be very much fiicilitated. If it is not, and these 
Rules are faithfully and honestiy worked, the pro- 
fession will at least know that it is not the Bar that 
is the canse of delay— that can then lie only with 
two other parties— the Bench and the agents. We 
have no fear but that public opinion will sufficiently 
work on the BencL If it can be dearly, shown to 
lie with the agents, clients and country agenta will than 
have the remedy in thdr own hands, and Ectinbuijg^ 
agents must look to it We hope the Coui jdmj 
therefore sanction the Rules. 

FireL — ^When a cause put out for debate is caUed* 
if the Junior Counsel acting for either of the parties is 
engaged or absent, the Senuir Counsel acting for that 
party, if not engaged at another bar, shall open his cas& 

Seecmd, — ^If the Senior and Junior Counsel iat a 
party are engaged, or if the sole Counsel for a par^ 
is engs^s^ at the first calling of a cause for debate^ 
the canse shall be called again on a specified day; 
and if, when the cause is called on that day, no Counael 
for the party, prevtondy uniepresented by Oouiiael, 
» able to attend the Lord Ordinary and to debate th» 
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mm, the Lcnrd Qrcliiiaiy sliall either make arizan- 
dam with the cause, after hearing the Counsel who 
is present, in which case the Lord Ordinary shi^, in 
a note appended to his Interlocntor, state the cause 
of his having made avizandom without hearing Coun- 
sel for both parties, or shall gnat decree by default, 
if moved to do sa 

^[Ktrd— After a debate has been opened, if the 
Senior Counsel for either of the parties is engaged, 
the I^xrd Ordinary may acyourn the cause once to a 
specified day, in order to allow such Senior Counsel 
to be heard; and if the Senior Counsel cannot attend 
CD that d^, the Junior, if disengaged, must then 
ooDclude the debatei . 

i^wKA— When a Counsel la speaking before a 
Lord Ordinary, he shall not be entitled to leave that 
bar in order to take part in an Inner House cause. 

^&, — A Counsel shall be held to be engaged 
^lea he is actually speaking before a Lord Ordinary, 
or befoie the Lmer House, or when he has to answer 
tike Counsel who is addressmg the Lord Ordinary or 
the Inner House. Attendance at a jury trial shall 
be held to eonstitute an engagement sufficient to 
mam attendance on a Lord Ordinary. 

SixcA.— Each Lord Ordinary shall hear motions 
«n^ on two days of the week, except in cases of 
v^sicy at the discretion of the Lord Ordinary; the 
Katim JZoU to be called on these two days, when 
the lend Ordinary oomes to Court, in order that the 
Lmi Ordiaaiy may, after the Motion Boll on these 
dqpa, and from the commencement of his sitting on 
^ other two days, hear debates without interrup- 
tioiL Discussions on issues, and such other discus- 
Aons as the Lord Ordinary may consider proper, to 
be heard as debatea 

Aaotfi— Each Lord Ordinary shall put out in his 
Bfli&of Debates not more than six causes at a time 
h heeling; and additional causes may be put out if 
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SCOTTISH BILLS BEFORE PARLIAMENT. 



WBITS REGISTRATION (SCOTLAND) BILL. 

Tisis bill, prepared and brought in by the Lord Adyo- 
cate, Sir G. Grey, and Sir William Donbar, is titled, 
*^to aher and ameiid the system of the regiatration of 
villa relatrre to land in Scotland." The pieamble is, 
tjttt **tt is expafient to amend the mtem of registra- 
tisB of writs xeUtinff to lands and heritages in SooUand, 
to kem the number of registers, t£d to facilitate 
Mrehes thereof." 

Oaaee 1 enaotsthat this Act may be cited for all pur- 
POM as the '' Land Registeia* (Scotland) Act, 1866." 

1 Provides that in G^eneral Register of Saames write 
tf each county are to be kept separate. 

S. Tbe writs applicable to more than one county may 
"> inrteied in each succeesiyely. 
^^ a^:iBtrati0n of Writs in the General Register of 
Sttaws riiall, except in so far as altered by the proTi- 
aoQB of this Act, contmue to be made in conformity with 
tile practice heretofore in use. 

5. Where any writ shall be transmitted by post for 
r^itratioQ in the General Register of Sasines, the 
'Mpar of aaid register shall, upon tbe leoeipt of snch 



writ, cause the same to be presented in terms of the 
instructions accompanying it by a clerk in his office to 
be appointed by him for that purpose; and suc^i clerk 
shall attach to his signature in the presentment book the 
words *^ transmitted by," and thereafter the name of 
the sender ; and snch writ shall be recorded in the same 
manner as any other writ presented for registration; 
and on the writ bemg ready for delivery, intimataon to 
that effect shall be imide by post to the sender; and 
where two or more writs transmitted by post shall be 
received by the keeper at the same time, the entries 
thereof in the preeentment book and minate book shaJl 
be of the same year, month, day, and hoar, and snch 
writs shall be deemed and taken to be presented and 
registered contemporaneously. 

6. Particular Rboistrb of Sasxnks Abousbbd. 
—•The whole Particular Registers of Saaines in Scot- 
land shall be discontinued not later than the thirty fint 
day of December one thoueand eight hundred and eixtp^ 
seven; and it shall be competent to the I^rd Clerk- 
Register of Scotland from time to time, upon the appli- 
cation of the keeper of the General Register of Sasiues, 
to order the disoontinuanoe of any particular Register of 
Sasines, and the Lord Clerk-R^^ter shall cause vaoh 
order, signed by him, to be rerarded in the General 
Regia^ of Sasines, and a oopr of snch order, also 
signed by him, to be transmitted to the keeper of the 
ParticuW Regfister of Sasioes to which it applies, and 
shall cause such order to be advertised in the Edinburyk 
Gazette^ and in any newspaper or newspapers he may 
deem proper; and snch oitler shall specify the day, not 
bein^ lesa than one calendar month after the date of such 
publication in the Edinburgh OazettCj from and after 
which such particular r^ter is to be discontinued; and 
after the date so to be specified in any snch order as 
regarda the particular register to which saoh order shall 
apply, and after the said Uurty-firet day of December 
one ^kmuand eight hundred and aixty'Seven as regards aU 
other particular registers, it shall not be competent to 
present, or for the keeper of said parti<mlar r^ter to 
receive, any writ for registration therein; and all writs 
which, previous to the discontinuance of the said par- 
ticular registers respectively, might competently have 
been presented for registration therein, shall after said 
discontinuance be registrable only in the General Reg- 
ister of Sasines; and registration in the General 
Register of Sasines shall have all the foroe and effect 
previously attached to re|pstration in such particular 
B^riBter of Sasines respectively. 

7. Printed abridgments, etc., and indicea to be pre- 
pared contemporaneously with record. 

8. Printed abridgments, etc., and indices to be trans- 
mitted to the Sheriff-Clerks of counties, and to be open 
to the public on payment of such reasonable feea as may 
be fixed by the Lord Clerk-Regiater with the sanction 
of the Court of Session, which fees shall be accounted 
for by the Sheriff-Clerks to the Lord Clerk-Ragister as 
part of the fees of his department 

9. Provides that regiatration in General Register of 
Sasines shall be equiwent in certain cases to registra- 
tion in the books of Council and Session. 

10. No higher fees to be chargeable for writs registered 
for preservation and execution as well as publication. 

11. The certificate of registration on every writ that 
shall be registered in the General R^ter of Sasines 
and re-delivered to the ingiver, ahall be aigned by the 
keeper of said re^^ister, or a deputy duly otmimisaioued 
by him to that effect; and no further signature in order 
to or in token of such registration shall be necessary to 
any writ presented for regiatration in the General 
Renter of Sasines, but every such writ shall, in token of 
such registration, be impressed with an office seal or atamp 
to be kept in the aaid General Register of Sasines. 

12. Writs containing deecription hj ze&rence to prior 
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TCgjstend writ, to tp&cafy Tolnme and £olio of 
which mat writ engroflBed. 

13. Coart of Senon may oaoae tailaes to he nf^ 
tered for preMnratkni on the application of parties in- 
terested, and at their expenae. 

14. The Begieter of Interroptiona of Preicripliona 
shall be disoontiniied as a separate reoord« and all writs 
appropriate thereto may be presented and xegktered in 
the General R^^ister of Saanes, in the same manner as 
any other writs appropriate to said General Besister of 
Sasines ; and registration thereof in the General Register 
of Sasines shall have all the like fioroe and eflEeot as 
registration in the Register of Interroptions of Frescrip* 
tions prerions to the passing of the Act. 

15. Particular Rbgibtbrs of Inhibitioms Abol* 
I8HBD. — ^The Particalar Regtsters of InhibitioDS and 
Interdictions throughout Scotland shall be disoontinoed, 
and all writs at present appropriate to these registen, 
or any of them, shall be registrable only in the General 
Register of Inhibitions, which shall be the only compe* 
tent register for the registration of inhibitions aind inter- 
dictions; and no publication whateyer of such writs, 
other than registration in said General Register of Inhi- 
bitions, shall in future be necessary, but such registra- 
tion shall for all purposes whataoeyer hare all the legal 
effect of the publication at present in use. 

16. General Register of Inhibitions and Register of 
Adjudications to be treated as one register. 

17. Particular Registers of Hornings, etc., not to be 
affected. 

18. Inhibitions to take effect from date of registration 
of notice, etc. 

19. Provides for a short form of letters of inhibition. 

20. Adjudications to reoeiTO effect from date of re(gia- 
tration of notice, etc. 

21. Provision as to Official Sbarchkrs.— The 
Loids OommisBioners of Her Majesty's Treasury shall 
have power, upon the application from time to <#tte of 
the Lord Clerk- Register, to n^guUte the number of 
official searchers of the records, and to grant to such 
searchers such remuneration out of funds to be provided 
by Parliament for that purpose as their Lordships shall 
deem fit; and it shall be competent to any one ordering 
a search to select any one of the official searchers for the 
time being whom he may prefer to make the same* 

22. Reduction of Fbbs of Registration, etc— 
It shall be competent to the Lord Clerk-Register from 
time to time, after the discontinuance of all the Particu- 
lar Registers of Sasines in terms of this Act, to make 
application to the Lord President of the Court of Session, 
th«) Lord Advocate, and the Lord Justice-Clerk, all for 
the time being, to reduce or regulate, and alter or vary, 
all or any of the fees drawn for the time in the Geneial 
Register House at Edinburgh; and the Lord President, 
Lord Advocate, and Lord Justice-Clerk may, upon each 

. such application, reduce or regulate the said fees, or alter 
and vary the same or any of them. 

23. Establishment of General Register of 
Sasines and Inbxbitions tore Regulated.— It shall 
be lawful for the Lords Commissioners of Her Majesty^s 
Treasury, upon the application of the Lord Clerk-Refi^- 
ter, to regulate from time to time the offices of the 
General Register of Sasines, and of the General Register 
of Hornings, Inhibitions, and Abjudications under this 
Act, and to sanction such increased establishment of 
deputies, assistants, clerks, or other officers as may be 
necessary for the purposes hereof, and to fix the salaries 
and remuneration to be allowed to the officers of the 
said departments respectively; and such salaries and 
remuneration shall be payable out of iunds to be pro- 
vided by Parliament for that purpose. 

24. Remuneration to Sberiff- Clerks. — It shall 
be competent to the Loids CommiesionerB of Her 
Majesty's Treasury to direct reasonable allowances for 



trouble to be paid to Sheriff-CleckB oat of any fees to he 
collected by them under this Act. 

25. If in any year the fees of the Register of Deedi 
and Probative Writs and Protests in the books of 
Council and Sesdon shall be insufficient to defray the 
salaries and expenditure thereof, such deficiency shall be 
made up from the surplus revenues of the Geoenl 
Register of Sasines. 

§S. Compensation Culusb.— It shall be competent 
for every keeper of any register whose office shall he 
discontinued under the provisions of this Act to i^ply to 
the Lords CommissionerB of Her Majesty's Treasoiy, 
who shall be empowered, on proof to their satisEftction of 
the average amount of the emoluments received by sodi 
keeper, after defraying the expenses of his estabUshmsat, 
and to which he was personally entitled under the pre- 
sent system of registratiim, to award to him such com- 
pensation as the said Commistioners shall deem just; end 
such compensation shall be payable out of any snrplni foei 
of the department to which it relates, or out of any other 
funds to be provided by Parliament for that purpose. 

27. Lord Clerk-Register may act b]r his deputy. 

28. Act not to extend to burgh Registers of Satines. 

AFFIRMATIONS. 
This bill was introduosd by Messrs Craafurd sad 
Dunlop: — Wheress doubts have arisen whether the 
Provisions of the dghteenth and nineteenth of Victoria, 
chapter twenty-five, intituled, ^'An Act to allow affir- 
mations dr declarations to be made instead of oaths, in 
certain cases, in Scotland,** be applicable to all courts of 
civil judicature, and to all civil proceedings: Aad 
whereas the Rdief afforded by that Act to persosi 
refusing or being unwilling from oonscientioos motif» 
to be sworn in courts of civil judicature has since bees 
extended to all courts of criminal jurisdiction, and to sil 
crioiinal proceedings, by the twenty-sixth and twenty- 
seventh of Victoria, chapter eighty-five; and it is de- 
sirable to romove such doubts, aad make the law ss to 
affirmations uniform for all courts and for all proceedings, 
whether civU or criminal: Be it therefore enacted by tiie 
Queen's most Excellent Majesty, by and with the advice 
and consent of the Lords spiritual and temporal, sad 
Commons, in thia present Parliament assembled, and bj 
the authority of the same, as follows: — 

1. The said recited Acts shall be and the same are 
heroby repealed. 

2. If any person called as a witness in any court of 
civil or criminal jurisdiction in Scotland, or requiring or 
desiring to make an affidavit or deposition in the oouise 
of any proceediog, or in any matter, whether civil or 
criminal, shall refuse or be unwilling from alleged ccm- 
scientious motives to be sworn, it shiQl be lawful for ihe 
court or judge, or other presiding officer or person 
qualified to.toke affidavits or depositions, upon being 
satisfied of the sincerity of such objection, to permit 
such person, instead of being sworn, to make his or ber 
solemn affirmation or declaration in the words follow- 
ing: — *^ I, A. jB., do solemnly, snicerely, and truly affirm 
and dedaro, that the taking of any oath is, acoording to 
my roligious belief, unlawftil ; and I do also sblanBly, 
sincerely, and truly affirm and declare, etc." TVbidi 
solemn affirmation and declaration shell be of the same 
force and effect as if such person had taken an oath m 
the usual form. 

3. If any person making such solemn affirmation or 
declaration shall wilfully, falsely, and cormptiy affina 
or declare any matter or thing which, if the same had 
been sworn in the usual form, would have amounted to 
wilful and corrupt perjiiry, every such person so ofiend- 
ing shall incur the pains and penalties of wilful and 
corrupt perjury. 

4. This, Act may be cited for all purposes as ^^ The 
Aifirmations (Scotland) Act, 1865." 
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THE PROCURATORS' BILL 



With reference to our remarks on the 6th clause, ob- 
jecting to the word "usage" there introduced, we are 
1^ to learn that in a new edition of the Bill, that 
file word has been struck out. We have no wish to 
be too minute about the reasons for this alteration, 
because wc are satisfied that it has been judiciously 
done. Our readers will have observed that the Lord 
Advocate has allowed his name to go on the back of 
the Bill, and that it has been introduced by Sir 
W'iUiun Dunbar, and read a first time. It may have 
eBcsped the notice of our readers, that at a meeting 
of the Convention of Royal Burghs, this Bill was 
brought before it by Mr Pagan; and, after what 
appears to have been an animated discussion, the 
proposition to memorialize the Advocate or the 
Qovemment in favour of the Bill was rejected by a 
|;reat majority. The chief objection appeared to be 
tbfi erection of little peddling corporations, tending 
iDoit manifestly, as we have always held, and have 
in these pages repeatedly endeavoured to show, to 
the injury of the profession rather than to its im- 
provement. We certainly don*t think much of this 
sotiqaated Convention; but as a number of the pro- 
fession appear to amuse themselves annually by 
tttending its meetings, and talking over public ques- 
&nB, in so £ir as this vote indicates the opinion of an' 
iofiaential portion of the profession, we think it of 
▼ahie, and hope it may reach the ears of the Advo- 
cate, and let him understand that the profession is 
very fer indeed from approving of the Bill as it now 
stands. 

Our opinion being that all examinations and ad- 
missions should be in Edinburgh^ all the details pro- 
viding for local examinations in the Idth^ 14th, and 
ether dauses should, of course, be struck out. The 
16th dause provides for the various local bodies incor- 
porating themselves. The number of members of the 
local Bars who may incorporate themselves are not to 
be lees than 12. That number would exclude the 
. fblbwing counties :* — ^Banfi^ where there are 9 pro- 
coraftors; Berwick, where there are 11; Bute, where 
^ien are 4; Caithness, 8; Clackmannan, 7; Cro- 
Biarty, I; iNimbarton, 10; Haddington, 11; Kincar- 
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dine, 8; Kinross, 7; Kirkcudbright, 7; Lanark (town), 
10; Airdrie, 9; Linlithgow, 11; Nairn, 6; Orkney, 
6; Peebles, 7; Dunblane, 6; Tain, 4; Dingwall, 6; 
Stomoway, 3; Jedburgh, 11; Shetland, 6; and Dor- 
noch, 3; so that the places where incorporations 
may be created, where they are not already, would 
be limited to two or three seats of the Sheriff 
Court in the south and west of Scotland, the 
county towns of most of the agricultural coun- 
ties, and the remote districts in the Highlands 
and islands being, entirely excluded from the bene- 
fit which some suppose would thereby be con- 
ferred upon the profession. The number could 
oot well be reduced below 12, any lesser number 
would only make the proposal ridiculous, and by a 
glance at the figures we have given, it would mani- 
festly be unjust to fix on any figure absolutely until 
we had reached the unity of Cromarty, which, like 
the crown, would then become a corporation sole. 
Another result would follow, that half or about half 
of the profession might become incorporated, the 
other half remaining as it now is, free and indepen- 
dent. Where, we ask, would be the benefit to the 
profession by such a proceeding? What benefit 
would it be to the incorporated bodies, and what 
detriment would it be to the unincorporated ? We 
entirely fail to see either the benefit or the detriment. 
We would be very sorry to impute motives to any 
section of the promoters of this Bill, but we think it 
right, in discussing a public measure which might be 
made useful to the public and the profession, to say 
that we greatly fear that the bodies already incorporated 
in Scotland, or those representing them, have exercised 
an undue influence over the country procurators, and 
we take it with this object in view. It is notorious that, 
incommerdal matters, and among commercial men, the 
days of monopolies are long since past. Knowing this, 
and fearing that if the charters of the three incorpo- 
rated bodies— to wit, Aberdeen, Glasgow, and Paisley 
— were brought under the notice of the House of 
Commons, their end, too, might be considered as 
approaching, and to prevent this possibility the 
whole profession is made in this BiU to appear to 
seek incorporation, and this being duly impressed 
upon the Government and the House, the existing 
charters would thereby escape all criticismi and they 
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irould farther be sarronnded by a host of other cor- 
porationsy and their privileges indirectly receiye a 
Parliamentary sanction. It ought, however, to be dis- 
tinctly and widely known, and we have good grounds 
for stating that the profession as a body have no 
desire whatever for local incorporation, that to seek 
it is a mistake and an anachronism, which the more 
intelligent and influential of the profession would not 
be guilty of, and if it were put to the vote we are 
certain would be repudiated by the great majority of 
the body. Such being our opinions on these pro- 
posed incorporations, we think that the 16th clause 
of the Bill ought to be modiGed to the effect that 
the present incorporated bodies shall have power to 
surrender, cancel, or put an end to the existing 
charters or constitution, but not to re-form them- 
selves, and giving them a fixed period — say three or 
five years — to arrange their affairs, and become a 
portion of the whole body of procurators, which we 
propose to erect into one great incorporation, em- 
bracing the whole of Scotland. We are afraid, on 
the whole, that the profession is not yet prepared 
for the standard of education and examinations which 
this Bill proposes. We should like extremely were 
even the curriculum ^xed by the Writers to the 
Signet the rule; and the promoters have, we think, 
committed a mistake in adopting something nearly 
approaching to this in their bilL We think 
the Bill should have been tentative, taking probably, 
as a beginning, the standard adopted by the Act of 
Sederunt 1839, and after a few years' experience of 
the working of that measure, another Act might 
have been applied for, and gradually raising th« 
standard to what this Bill proposes. We object to 
the proposal in the 17th clause that each of the 
proposed societies should have its own standard of 
preUminary examinations, and also the periodical 
examinations in law and practice. The objections 
to such a course are obvious, where each set of 
regulations might vary both as to quantity and 
quality, some being rigorous and practically prohibi- 
toiy, while others would be meagre and illusive. 
I^ on the other hand, there were an Examining 
Board in Edinburgh, with power to examine parties 
periodically at certain central spots in Scotland, like 
the local University examinations in England, all 

riibility of one county vaiying from another would 
avoided. This clause also provides that the 
Sheriff should be consulted as to these regulations, 
and elsewhere he is still to exercise great influence, 
and also to admit to practice before the local 
Courts. We entirely object to the Sheriff's hav- 
ing anything to do either with the preliminary 
examinations, or the admission of procurators. 
Country procurators very well know already the 
power which the Sherifls have over them; and no 
one who has felt the position which a country 
procurator may possibly be placed in towards the 
Judge before whom he practises will seek to continue 
to foster the idea that he is the creation of the 
Judge, subject to his commands, liable to be 
a£fected by his caprices, fatally injured it may be in his 
interests by his dislike or his enmity. A procurator 
ought to consider himself, and to act as if he believed 
it, that he was the assistant of the Judge in the ad- 



ministration of the law, and to act and exerdae an 
independent judgment and to express it freely 
when occasion required, without the fear of con- 
sequences. Whether this is the case in eveiy 
county in Scotland we are not in a position to say, 
bat we have heard it said that it was one of the 
peculiar advantages of Glasgow that^ if there ahoold 
be any occasion, and the procurator considered it pro- 
per, there were three Judges having three indepen- 
dent Courts, before either of which he could take his 
case, and the knowledge of this had had a most 
salutary influence both upon the bench and the bar. 
The Sheriff therefore, we think, ought to be relieved 
from the invidious duty sought to be imposed upon 
him by this Bill, and he ought not to be asked to in- 
terfere in any way with the examination or admis* 
sion of procurators who plead before him. 

With these alterations and amendments which we 
have suggested in this and our former papers, we 
think the Bill might be made an admirable measure, 
suited to the present state of the profession in Scot- 
land; and it will not be true to itself, nor would it be, 
we think, for the interest of the public, if, by any 
exertion on its part, the Bill in its present state 
should be allowed to become law. 

We understand that the Lord Advocate and certun 
members of Parliament, particularly those of them who 
belong to our branch of the profession, will shortly 
be communicated with, and representations made 
against the objectionable parts of the Bill; and we 
have every hope that, if these representations are pro- 
perly made and supported, that effect will be given 
to them in committee. 



THE SCOTTISH UNIVERSITIES AND THE 
DIPLOMATIC SERVICR 

The Principal and Senatus of the Univeiaity of 
Edinburgh some time ago addressed a memorial to 
Earl Rui^ell, as Foreign Secretary, with reference to 
the existing Regulations as to the Diplomatic and 
Consular Services. The object of the memorial was 
to remind the Foreign Office of the extended couite 
of study in the University, with the view of the 
Edinburgh students obtaining a fair share of Uie 
patronage in the Consular and Diplomatic Services. 
We have not heard whether any answer has been 
received, but the request prefixed seems only fidr 
and reasonable, and some hopes may surely be eatu- 
tained favourable to Lord Russell's own UniTenitj. 
The memorial was in the following terms : — 

Id consequence of the ohan^ recently effected by tlis 
Scottish Universities Commissionefs, the Facol^ of Lav 
in the University of Edinbuigb, which had pniwiaatif 
been of an exclusively profesaioiial character, has been 
extended in its objects. As now constituted, it is proba- 
bly the most complete training school in this oountcy te 
the public service in general, and for the Dtplomatie and 
Consular Services more partienlarly. 

The intentions of the CommiaRoners, and the ninaiimie 
which they adopted, will be best understood ftem tiMir 
own words. In their general Report (p. xxzv.), speak- 
ing of the previous state of the Sootiidi UniTeisities^ tiiey 
remark — *'In Edinburgh, In narticnlar, xnetruction. la 
Law forms a most important feature of the JJmroaHtf 
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qfBtem, and the number of stodents in the Facnity is 
veiy oonnderable, amomiting at present to about 260." 

With reference to the changes which they introduced, 
the GommiaBiQn^a thus proceed— *' In this University 
tbe strongest reasons presented themselves for giving to 
tlie Faculty of Law a more extended constitution than it 
ponesBed when we began our labours, and a consideration 
of these grounds justified, in our opinion, the course which 
we adopted of reviving the Chair of Public Law, which 
for some years had been in abeyance, and of imparting a 
new character to the ProfesBorship of History, which, as 
a Chair in the Faculty 'of Arts, directed to the purposes 
of general education, had not been succeasful in attracting 
students." 

On the subject of Graduation, the Commissioners add 
"The amdusion at which we arrived, after much con- 
adention, was — that there should be one degree in Law 
conferred afcer examination; that that degree should be 
granted only to Graduates in Arts; that it should he con- 
sidered as a mark of academical and not of professional 
^stincthn; and that it should therefore be subject to such 
conditions as would impljr a more extended course of 
1^ Btody, and the possession of higher attainments than 
are ordinarily required for mere professional purposes." 

The eoactoients of the Commissioners, with a view to 
ihe attainment of these objects, are set forth in their 75th 
Ordinance, in which they provide, inter alia^ 

UL That no one shall be admitted as a Candidate for 
thed^ree of Bachelor of Laws (LL.B.) unless he be a 
GTadnatein Arts of one of the Universities of Scotland, 
orofEttghmd or Ireland, or a Graduate in Arts of a 
OAmial or Foreign University, whose degrees may for this 
purpose have been specially recognised by the University 
Court. 

3d. The course of study in Law, necessary for the 
degree of Bachelor of Laws, shall extend over three 
academical years, and shall include attendfmce on a dis- 
tinct course in each of the six following departments, viz: 
l.CSvil Law (Roman). 2. Law of Scotland. 8. 
GoDveyancing. 4. Public Law (which is defined to 
mean the Law of Nature and Nations.) 5. Constitu- 
toal Law and History. 6. Medical Jurisprudence and 
Pdice. 

Sd, Candidates shall be examined by six Examiners, 
both in writing and viva voce. 

4th. Each candidate must possess a competent know- 
ledge of Law in each of the said departments ; but the 
Exanuners, in judging of the qualifications of Candidates, 
Ml have special regard to their acquirements in ihe two 
doHtrtmaits of Public Law, and Constitutional Law and 
Bistory. 

^ The arrangements which have been made by the Pro- 
teocs of the departments to which the attention of the 
EzaminoB is thus more particukrly directed, and in 
which Students not specially destined for the Profession 
^the Law are mainly interested are thus stated in the 
Univenity Calendar for 1864-65. 

PuBuc Law. 
J*Tbe Course of Lectures delivered from the Chair of 
'Public Law, and the Law of Nature and Nations,' is 
divided into three branches: — 

^L Natural Law, or the Piiuciples of the Science of 
Jninnidence as a whole. 

*'Il. Public International Law, or the/us inter (rentes. 

**UL Private International Law, or the rules in aooord- 
»Mewith which the Municipal Laws of one State are 
weogised within the territories of another. 

^The abstract principles evolved in the first branch 
meontinuall^ kept in view, and carefully exhibited in 
«e concrete, in the two subsequent branches; the aim of 
UttPxofesBor being to illustrate the dependence of the 
•9>P«rently arbitrary rules of positive law, on the facts of 
1M»B, and on (he relations necessary to the existence 
aad development of organic social life. 



**The Course for Session 1864 will commence on Jan- 
uary 4. The Lectures will be delivered four days a 
week." 
Constitutional Law and CoNSTrruTiONAL History. 

' 'In the course of Lectures to be delivered in Session 
1864-65, the Professor proposes to trace— 

''The rise and progress of Constitutional Principles 
and the assertion of Political Right in the Nations of 
Europe, after the fall of the Roman Empire. 

" The partial growth of Freedom and Free Institutions 
in Continental £urope; and their full and succeasful de- 
velopment in Britain. 

"The History of the English Constitution distinguished 
intoperiods. 

"The History of the Constitution of the North 
American States. 

"The Rights of Citizens, and the relation of Sovereign 
and Subject in Constitutional States, as modified by local 
institutions. 

"Discrepancies between the Constitutions of England 
and Scotland, and their effects on the welfare of the 
people." 

On the subject of Civil Law, of which, flfom its inti- 
mate relation not only to International Law, but to the 
Municipal systems of Continental Europe, no well-in- 
structed diplomatist can afford to be ignorant, the course 
of instruction pursued by the Professor is the following: — 

"During the Winter Term the Professor of Civil Law 
delivers a course of Lectures on the External History and 
(xeneral Principles of the Law of Rome, as developed in 
the Institutes of Gaius and Justinian. 

"During the Summer Term the Lectures are devoted 
to a more minute exposition of some particular branch of 
the law, as developed in the Pandects, the Code, and the 
Novels. In the Summer of 1864 the subject will be the 
Law of Possession, Property, and Real Rights. In that 
of 1865 it will probably be the Law of Obligations. 

"Both the Winter and the Summer Lectures are 
adapted not only for Students intending to enter some 
branch of the legal profession in Scotland, but also for 
those qualifying for practice in England, or service in 
India or the Colonies." 

The instructions delivered on the subject of Medical 
Jurisprudence are also of wide general interest, and bear 
very directly on various departments of the public service. 
They are thus described by the Professor :— 

Part L— Medical Jobisfrudknce. 
Medical Evidence Generally. 

"1. Documentary— -Reports and written opinions. 2. 
Oral— Common witnesses. Experts. 8. Experimental 
— Examination of the living; identity; state of body; 
state of mind. Examination of the dead; real or appa« 
rent death; identity; cause of death; exhumations; 
autopsies. Examination of localities. Examination of 
productions." 

Medical Evidence Specially, 

*^ Questions affecting Health or Life.—1. Assaults and 
Homicide— Wounds and other external injuries; blood- 
stains. Suffocation; hanging and strangling; drowning. 
Starvation. Heat and cold. Poisons. 2. Suicide. 8. 
Offences against Chastity— Rape, etc.; concealment of 
pregnancy; criminal abortion; infisnticide. 4. Malpraxis 
and Neglect of Duty. Questions affecting Property.^ 
Nuisances. Arson. Forgery. Coining. Questions 
affecting Social Rights or Civil States.'-Maxnage and 
Divorce. Impotence and Sterility. Live Birth; Inheri- 
tance. Legitimacy. Survivorship. Insanity. Con- 
senital defects. Exemption fh>m public duties. Feigned 
diseases.*' 

Part II.— Medical Pouoe. 
Hygiene of Individuals. 

^'Man — ^Age and development. Sex. Constitution* 
External agencies— Food and drink. Air. Clothing. 
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Ablutions. Exerciae. Habite and Modes of Life- 
Temperance. Celibacy and Marriage. ProfeeBoni; 

learned; «^«^^»"i«j|;,^^^^^ A Treatise ox the Law of Bills of Exchanoi, 

tufcion. Duration and Expectancy of Life- Life Aaur- ^^^^^^^^^ Notes, Bank Notes, and Checks os 

Bankers. By Robert Thomson, AdTOcate. A New 
Edition, adapted to the present state of the law, by 
John Dove Wilson, Advocate. 



ance." 



Hygiene of Communities. 
"Climate— Causing disease; remedying disease. 
Towns, Camps, and Private Habitations— Topographical 
position; water supply; heating and lighting; ventilation; 
drainage and sewerage. Public buildings— Schools, 
churches; hospitals; theatres; prisons. Cemeteries. 
Quarantine Establishments. Epidemics; endemics." 



It is, Mr Wilson tells ns, nine-and-twenty years anoe 
the Uist edition of " Thomson on Bills," as the book was 
familiarly called, was issued, and every lawyer knows 
the havoc which such a period makes on law books; imd 



It is not necessary to trouble your Lordship with the ; in these twenty-nine years mow progreas or, if you wifl, 
arrangements which have been made for the more effi- | change, has been made in all branches of the law than 
cient teaching of the Municipal Law of Scotland. But ' there was probably in the preceding fifty. We inake 
even on this subject it is important to remark that the bold to say that very few law books deserve to be re* 
legal system of Scotland, being based on the Civil Law, ; edited after the lapse of twenty-nine years, and in a 
r^embles the systems of continental Europe far more measure we regret that Mr Wilson was not of oar opinion 
nearly than the Common Law of England. The judicial | regarding Mr Thomson*s book. In its day it wM^a moat 




current on the Continent ; and the consequence is that 
foreign institutions and usages are less strange, and 
foreign legal literature is more intelligible to persons who 
have studied in Scotland, tlian to those who have received 
their legal education exclusively in England.* 

Such being the constitution of the Faculty of Law, the 
nature of the teaching which it embraces, and thecharao 



should have done— if he will pardon us saying so— was 
to have put the book aside altogether, and himself ghroi 
us a treatise on Bills; and looking over the book, guided 
by former editions and the preface to the present, we are not 
fsr wrong in saying that the labour of writing a new work 
could not have much exceeded the labour expended on 

^ this edition. Mr Wilson's modesty, however, jMrevented 

ter of the Degree which it confers, it appears to the , his taking this independent course; but if it is possible 
Memorialists to be deserving of your Lordship's considera- for an old law book to be adapted to the present state of 
tion whether, in the interests of the Public service, some \ the law, and the requirements of the profeesion, pre- 
privileges might not be extended to such Candidates for I serving, condensing, and adapting much of the origina], 
the Diplomatic or Consular service as have obtained a and perpetuating the name of the author and the hook, 

** surely Sheriff Wilson has on this occasion aooomplidicd 

such a task. Looking, however, at the volume simply 
as a work on an important branch of commerdsl Jaw, 



degree of LL.B. .. ., 

The MemorialiBts are verjr far from advocating the 
adoption, under any modification whatever, of the system 
of competitive examinations. To that arrangement, as 
a means of dispensing the patronage of the Foreign 
Office, they admit, in the fullest manner, the force of the 
many objections which will present themselvee to your 
Loidship's mind. But it humbly appears to them that, 
apart from any such formidable and dangerous innova- 
tion, the Degree of Bachelor of Laws, proceeding, as it 
does, on a previous graduation in Arts, might be accepted 
as an equivalent for some portion of the examination at 
present imposed on all candidates for diplomatic and con- 
sular appointments; and might be allowed to exempt its 
holders from some part of the four years of probationary 
service, required of Attaches by Sec. 2 of the "Regula- 
tions for Her Migesty's Diplomatic Service," 

The teaching of modem languages forms no part of the 
curriculum of the University of Edinburgh, and the exa- 
minations on that subject, as well as on those subjects 
which have reference to the more strictly practical duties 
of diplomacy, or of the consular service, would of course, 
remain on the same footing for Graduates in Law as for 
ordinary candidates for Foreign Office appointments. 



« lo ndditton to Uie subjects mentioned in the preceding Memorial, 
all 61 which sre ombntced in the Faonlty of Law, a separate Coime of 
liOCtnreB on Political Economy is delivered In the Facnity of Arts by 
the Professor of Moral Philosophy. 



I 



without reference to its histonr, it seems to us sooh a 
work as the profession needed, full, exliaustive, snd 
comprehensive. As part of the law-merchant, the authori- 
ties necessarily take a wide range, and accordingly 
English, American, French, and German cases and Junli 
have been consulted and dted. Minor improvemeois 
are also noticeable, which, though minor, are ^et of 
much importance in a book which must be often in the 
hands of the practisbg lawyer, as well as the banker sad 
the merchant. We refer specially to the marginal readings 
We could have wished the editor had divided it into pan* 
graphs, and given them a running number, or that at lesst 
each book had been so divided and numbered. From wbst 
we have alreadv said of the book, it is aJmost superfluoui 
for us to add, that it is now a much better book than ef9 
Mr Thomson's was ; that the whole law has been brougU 
down to the date of publication; that the arrangement 
of the contents is better; the style has been pruned, 
condensed — ^we mean Mr Thomson's part of the bocAc-^ 
and made much less rhetorical, and in every way it ii 
now such as must commend itself to the lawyer, the 
banker, and the merchant. We had almost forgotten to 
say, but we desire to add, that this is one spedmen of 
Scottish legal authors^'p, which we hope thoee who 
follow may imitate, for in that department we aie 
lameiitably behind '^ our auld enemies of England.? 
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SHERIFF COURT REPORTER. 



WRITS REGISTBATION BILL. 



The rivaZ fiills of the Lord Advocate and Mr Dan- 
kp, the member for Qreenock, have now been before 
Pujiameot and the public for some time, and the 
prafeenooy but not the public, have now pronounced 
thor opinion. That opinion appears to be formally 
in fiYoor of Mr Dnnlop's Bill, and against the Lord 
Adrocate*8 Bill; but so far as we have been able to 
gather, the opinion does not seem to be held or to 
have been expressed with anything like heartiness, 
&r less with enthusiasm. Undoubtedly much could 
be said and has been well said by Mr Dunlop in 
fajGat of his Bill, bat the great blot of that measure 
is this^ that it will inevitably keep up, if not increase, 
^enonaous expense of registering deeds to land 
Bglits in Seotland. If Mr Dunlop or any of his 
nppoiters oould convince us that the maintenance 
of the local registers would in any d^ee lower the pre- 
KBt e^eose of registration, or that their abolition and 
the eoncoitration of all the registers in Edinbnigh, 
would keep the expense at either its present amount or 
entail any evil on the country, short of the destruction 
rf the retgisters altogether, we would at once give in 
tnr adhesion to the Bill of the member for Greenock. 
Sot the honourable member and his supporters fight 
tte question on a different issue. They don't say 
that their scheme would lessen the expense, or that 
te eonntiy would be injured by the concentration 
of the registers in Edinburgh, but they take up the 
vgnment that centralisation is a very bad thing, and 
tbitit would abolish a great number of local offices for 
& benefit of a few men in Edinbmgh. Centralisa- 
tum, we know, is always unpopular, and it has a 
P<>werfal influence just at present in the neighbour- 
hood of onr local registrars, and in the view of an 
miy dissolution of Parliament. 

&it if the public interest is chiefly to be r^arded in 
> qoestion of this kind, the patronage of MP.'s and 
officeholders must take their proper and subordinate 
I^aoe. We are told that the Register House pays 



into the public Exchequer a sum of no less than 
jSoOOO a-year, and we are within the mark when we 
say that at least twice that sum goes into the pockets 
of the local registrars. The Lord Clerk Register 
has a great scheme for reform and economy in 
the Register House, and the commission which sat 
two years ago was issued with the same object in 
view; and now the Lord Advocate's Bill is meant 
and intended to carry that scheme of reform and 
economy into effect. The great question therefore 
is, whether we are to continue to keep up our local 
registers, and the Register House as well, at such 
an enormous comparative expense for such a small 
country as Scotland, or to save a great proportion of 
that expense to the poor and middle-class proprietors 
of the country, and at the same time to have the 
work as well if not better done than it is now. 
We perfectly understand and fally appreciate the 
points of convenience in the present system, but, 
while admitting these, and we have not come to 
this opinion without consideration, we cannot shut 
our eyes to the superior points of the Lord Advo- 
cate's proposal 

The Advocate's proposal is not to abolish the dis- 
trict or county registers, but simply to provide that the 
deeds to be recorded shall be sent into Edinbuigh, and 
there engrossed in their respective registers; so that, 
so far as the public is concerned, this proposal only 
goes to the abolition of the office of the local regis- 
trars. On this point, we notice that certain of the 
petitions against the Advocate's Bill lays great stress 
on the huge sum which must be paid as compensa- 
tion to the keepers of local registers; which, large 
sum, they say, must be provided either from the 
National Exchequer, or by retaining for an indefinite 
period the exorbitant fees, espedaUy for searches, at 
present levied from owiiers of property in Scotland. 
Now, the gentlemen who sign petitions with such a 
paragraph as this omitted to notice this fiict, timt all 
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the oommiBnoiis appointing r^pstian for a namber 
of yean past have contained a clause whereby all 
compensation is ezclnded, in the erent of any altera- 
tion being made in the law regarding registrars. We 
do not Imow that there has been any difficolty in 
finding gentlemen able and willing to take these snug 
and lucrative offices even with this clause, nor are we 
able at this moment to say, that since this system 
began how many registrars have been appointed. 
But it might be sufficient answer to these economical 
petitioners to say that the continuation of the pre-^ 
sent system, by paying the office-holders a certain 
ratio like the Sheriff's Clerks and flscals, would every 
year be a saving, because, in the course of nature, the 
office-holders will be dying out, and those whose 
commissions contain the clause referred to would be 
an immediate saving. But we think that, even if 
compensation such as the petitioners suggest were 
provided for, it would in the end be a saving to the 
oountry. We have said that it is with a sort of re- 
luctance that we have come to be of opinion that the^ 
liord Advocate's Bill is to be preferred to that of 
Mr Dunlop. Our own feeling ia against centraiisa- 
tioo; but as the advantages in favour of centralisation 
aeem to us, in this instance, to preponderate, we 
have given in our adhesion to the Advocate's BilL 

We have just noticed an intimation by Mr Dunlop 
last night, that he did not intend to proceed with his 
Bill on Wednesday. Whether that means that he is 
not to proceed with his measure on that day, but on 
•ome other day in the present Session, or whether he 
has withdrawn his Bill altogether we cannot say, but 
we hope the latter is the true explanation, and 
that the Advocate's Bill may be allowed qnieUy to 
become law. 



PROCURATORS' BILL. 



Ik a recent number, we took occasion to state our 
objections to certain danses of this BilL Particularly 
we drew our readers' attention to the very objectioB- 
able incorporating clauses; and we pointed out tbat 
if these clauses were allowed to become parts of the 
Act, a great part of the profession in Scotland woukj^ 
•till remain unincorporated; and, to prove our pointy 
we made use of the list of certificated attorneys ap- 
pended to the Edinburgh Almanac for this year, and 
took the names of those apparently resident at the 
aeat of the respective Courts, for the various Courts 
where there would be no incorporation under the BilL 
Our att^tion has been called to the fact, that at many 
of these Courts there are numbers of non-resident pro- 
eurators in active practice, and tbat in fairness these 
ongbt to have been added. Besides 8ie great difficulty 



of ascertaining accurately the number of non-reudeot 
procurators, certain suspicious expressions in the fiiO 
lead numbers to suppose that a part of the scheme «f 
the promoters of the Bill is to draw a strict oordoiK 
around each Sheriff Court district, and rigidly «c* 
eluding, if not the present Members, yet all isw 
entrant^ excepting those who are rendent at te 
seat of the respective Courts; so that althou^ at 
present there might be numbers of non-resident pro- 
curators, yet if the conjecture we have ventured to 
hint at be true, in a few years the result would oo^ 
tainly be as we represented it, and it was under tbii 
idea that we wished to show, as we think we did m- 
cessfuUy, the absurdity of the incorporating daaa 
of this BilL 

We have just learned that in Committee it hii 
been proposed and agreed to, that the Bill should 
be withdrawn in the meantime, and that in t2ie 
course of a year or two some comprehensive mea- 
sure, not we hope, affected by local and provincial 
narrowness, may be taken in hand, and sucoeasfiilly 
carried by some one who sees the true interests cl 
the legal profession in Scotland. 



Digest of the House of Lords' Cases ixboidbd os 
Appeal fbom Sootland, 1709 to 1864, wm 
Glossabt of Scottish Law Tebms. ^ Jemr 
BoTD KiXKEAK, Advocatc, and of Lincoln*s Has, 
Barrister-at-Law, Author of *' A Practical Trea- 
tise on the Law of Bankruptcy," ete. Edinbor^ 
BeU k Bradfute; 

The multiplicity of law reports, and even of digwH 
and books of leading cases, is such as to tax th9 
pockets and the patience of lawyers. Aneffcathasbiat 
making lately in the Supreme Courts in London to 
bring their reports of cases into such a compaas aste 
enable a moderately industrious lawyer to overtaks 
the labour of reading them within a reasonable tima 
The effort meantime has Med, and we much doali 
if it be possible — having regard to our habits— 
whether it will ever be possible to have offidaHj' 
prepared reports in which the prdession and the 
public will have complete confidence. Hie HeiM 
of Lords' reports is the only instance we knowof 
where such a system is adopted, and we do not know 
that it has bettered the position of those who advo* 
cate official reports. In Scotland we have only tffo 
reporting publications, slightly different in plan, bof 
now both recognised by the Court and tiie prolessioiL 
We exelude the soiled reports in the newspapers, 
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popiRdy not as in England^ for popular use. To 
tb prafeaaional man tbe reading of thosQ is generally 
ipeddiig a mere waste of time. Yet a digest of our 
lEtoafttish reports is an indispensable addition to our law 
ibniieB. In the later volumes of Shaw's Digest^ 
te OKS decided in the House of Lords are digested, 
tetbese are mixed up with the civil and criminal 
leperte in Scotland, and the successive volumes of 
UuX vork require to be examined in detail, to 
fiadontthe cases decided on appeal in the House 
d Loidfli That this is an inconvenience no one 
cm doobt; and we think that Mr Kinnear has done 
iIm profsHLon on both sides the Tweed a benefit by 
|rfiKAmg the Digest^ the title of which we have 
9ft& abo?e. It was a curious omission in the 
T^Mty of Union that no provision was made for 
appei^ from Scotland to the House of Lorda It is 
poanble it maf have been surrounded with difSculties 
then too strong to be overcome by the Commissioners^ 
iltfaeqgh it is just possible that the well-known con- 
fiet between the Lords of Session and the Bar, in 
Hm nipi of Charles IL, when several members of 
lihe Bar were suspended from practice and banished 
ftom Edinbnigh, because they had ventured to enter 
as appeal firom a decision of the '< Fyfteen" to the 
Scottish Parliament, may have influenced the Com- 
msBoaen to pass over the question, leaving it to 
tiae sad conflicting interest for Scottish appellants 
to find their way to the British House of Lords. 
The Seotftisii Ccmrt, holding itself to be a Committee 
if BHBament, considered it to be an indignity that 
Imt judgments should be reviewed by a lay 
IriboaaL Bat this leding could not operate against 
ike Biitish House of Lords^ because practicaUy the 
jndpnniti of that House have always been pronoun- 
ced by some of the most eminent lawyers of the land. 
Tet, it was not without a struggle that the right of 
i^peal was tried and sanctioned; and now, at the end 
ef nearly 150 years, no Scottish lawyer whose opinion 
IS worth having will hesitate to say that the Law of 
Sootland has been most materially benefited by the 
decisions which have been pronounced by the House 
of Lords. That our countrymen have made ample use 
tf the right of appeal is made evident by the number 
«f cases which have been taken before that tribunal 
Mr Kinnear tells us that 1,970 cases have at least 
been digested, and that in these cases nearly 3,000 
points of law have been considered and deter- 
Buned No one, we think, but must acquiesce in 
lihai Mr Kinnear says, when he states, ''I can- 
sot Vat trust that the bringing these into one view 
viU be of service to the profession.** As the judg- 
ments of the House of Lords are precedents in both 
pvts of the United Kingdom, Mr Kinnear's Digest 
Itts been prepared with a view to its use in other 
parts of the United Kingdom, for he has judiciously 



added a glossary of technical terms of common occur- 
rence in Scottish law which cannot fail to be of great 
use to English lawyers. And on this part of the 
book it occurs to us to remark, that if our law lan- 
guage requires a glossary, we hope the first English 
law book which is prepared for the use of Scotland 
a similar help may be added, to enable us on this 
side of the Tweed to understand their technicalities^. 
An index of cases is prefixed to the Digest, and, in 
addition to the glossary, an index of subjects is 
added. We have thus, in the compass of less than 
400 pages, a Digest of every important case decided 
in the House of Lords from Scothmd, from nearly the. 
period of the Union down to the last session of 
Parliament 



The Law Maoazinb and Law BiEYIew, oe Quar^ 

TEBLY JOUBNAL OF JUBISPSUBBl^CB, for May, 1 865, 

being No. XXXYII. of the New Series, and No« 
XLVIL of Thb Law Magazine. 

Lbgal reviews and magaadnes, treating partly of pure 
law, partly performing the fanctions of the legislator, 
and partly dealing with legal literature, have not, we 
regret to say, been veiy successful in either end of 
the kingdom. More than one attempt has been 
made in Scotland to establish a Law Eeview, 
with the aim and the scope of the quarterlies^ 
but not one of them took vigorous root and flourished, 
and now the northern part of the kingdom is con*' 
tented with a single monthly publication of no great 
ambition, which forms a hybrid between a monthly 
digest of cases decided in the Courts and a maganne 
wherein occasionally appears a tolerable paper. It 
would be difficult, perhaps, to explain this want of 
interest among lawyers, because there is no profesfion 
which offers so large afield of collateral topics ag 
does the science of law. It may be that the cautious 
and matter-of-fiftct character usu^y attributed to 
lawyers prevents them from travelling beyond the 
beaten track of the practising barrister, advocate, or 
attorney, and that their professional habits lead them 
to distrust all theory and speculation as visionaiy 
and profitless. There are exceptions certainly to this 
general disinclination to speculation, but these ex- 
ceptions, as usual, only make the rule more clear. 
The publication we have noted above is published 
in London, and ia, we beHeve, the only one of the 
kind presently existing. We have read it for some 
time back, and, with few exceptions, it deals entirely 
either with English legal questions, or Imperial or 
Polonial ones. It has occurred to tis that if the 
editor of the Law MagcexM and Eeview could obtain 
a fur proportion of papers affecting Scotland, and 
made an efibrt to bring it under the notice of the 
profession in Scotland, it might be of use as an 
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international medinm for the discoanon of legal 
qneationa affecting all parts of the kingdom. Scot- 
tish law, almost in spite of Scottish lawyers, is 
year by year becoming more and more mixed with 
English law; and the £ict is notorious, that in onr 
Court of Session and our Sheriff Courts, reports 
of English cases decided in the Courts there, are 
every day cited, and relied on with as much confi- 
dence as cases decided in our own Courts. If Eng- 
lish hiwyers to some extent, and Scottish lawyers to 
a greater extent, feel themselves driven to study and 
endeavour to understand both systems, the time 
surely has also arrived for an attempt being made 
to establish a common medinm of a high class 
character, such as that we are now considering. 

The present number consists of nine articles, all 
of a high character, and which ought to be interest- 
ing to every la^er. 

The first article is entitled Historical Observations 
on the respective functions of the Judge and the 
Jury — a subject which has long been in conflict 
among English jurists; and the writer of this paper 
gives an excellent summary of the cases which have 
served to settle the point in the English Courts, and 
inrhioh, so far as we understand it, seems to be fairly 
set forth in the maxim attributed to Lord Mansfield, 
od questionem Juris non rtgpondent Juralores, ad qua- 
tionemfacU non respondent judieis. 

The next article is on the legal position of the 
Church of England— a question in which, as Scotch- 
men and Presbyterians, we have not much interest. 
B^garded, however, in the light of the famous judg- 
ment of the Judicial Committee of the Privy Coun- 
cil in the case of the Bishop of Natal, it is certainly 
an. important legal question, and the epigrammatic 
definition of the President of the Board of Trade 
that the Church of England was now simply a 
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branch of the civil service, is perhaps nearer tl» 
truth than the friends of the Church may Vkt, 
It may be of importance to the United Kingdoa, 
and may, by and by, indirectly come to affeet our 
own ecclesiastical organisations. The Chuni of 
England has no legislative authority, nor hai it 
any judicial authority. It cannot pass Acts ISktl 
our Scottish Establishment, nor can it try any 
its clergy like the Scottish General Assembly, 
though it has its Upper and Lower House of 
vocation. It is bound by its thirty-nine artidea, ui 
these the Judicial Committee of the Privy Corned 
read as a portion of the hiw of the land, mi 
apply the same rules for their definition and ap|ica- 
tion as they would to any other part of the III. 
Opinions of course differ as to whether the 
or Scottish system is the better, and the paper 
cusses the question as it effects England, and 
amply repay an attentive perusaL 

''A L^al Triptych— Plunket, Eldon sod BOTiiUy, 
is rather a sketchy biographical notice of these tluee 
notable Judges, in which the writer deserredly 
BomiUy far above Ids two compeers, in the imj 
which he gave to Law Beform, the unselfish good 
did to his generation, and the illustrious name be 
left behind him. 

Articles follow <'0n the Law of Marriage and 
vorce in America and England," — a review 
'< Fosses Judges of England,'* another on the " 
Scheme for the Amendment of the present sj^tem 
Law Reporting," a review of " Forvyth'a Life 
Cicero," an article " On Criminal Responsibility/ 
another on the "Beport of the Patent Law 
missioners;** these, with notices of new lav pubicapj 
tions make up what we consider to be an 
number of the Law Magazine. 
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THE PKOCUBATORS' BILL, AS AMENDED. 



Mf'm print this Bill, as amended, and we call our 

readers* attention to the difference between its 

present shape ind that in which it was introdaced. 

It is now simply and purely a Procurators' BUL 

Oonreyaoceis and Notaries are now excluded. The 

period of apprenticeship has been made four years 

in place of five. The incorporating clauses, in 

our estimation the great blot of the Bill, have been 

letuned; but to meet the objections we formerly 

rtated, as to the possibility of half the profession 

•ver becoming incorporated, because, in more than 

Uf of the counties, there are not twelve procurators 

|0 be found, the difficulty has been met by per- 

P aittmg two or more counties to combine where less 

^4aii ten procurators are not at the seat of any 

M Sh^iff Court, and the power to incorporate is 

WmiBsiTe. As we never have been able to see the 

ilmefitwhich the profession is to reap from these paltry 

SBompozations, the present modification in no way 

nmoves our objections. We can see the benefits 

cf a general national incorporation, and we have 

already stated these on more than one occasion — 

md point to England as an example; but why 

Seotknd is to be parcelled out among these little 

diques, while England is benefited by a great 

eoiporation, we cannot tell, unless it be that our 

erantzymen are provincial and exclusive, or that 

ftey hate, with a bitter national hatred, anything, 

lovever good, if it only comes to them recom- 

.aeoded by the practice or the advice of the in- 

labitants south of the Tweed. 

A BILL [as amended in Committee] to Amend the 
Laws relatiog to Procurators, and to Conveyancers 
lod Law Agents, in Scotland. 
Wbbrbas the number of Procurators practising before 
the Infisrior Courts in Scotland has of late years greatly 
Mreued, and the interests entrusted to the care of such 
ProoDnkxn have risen in importance: And whereas it is 
desrooB to improve the qualifications and standing of 
tte members of that bran<m of the legal profession, and 
to regulate the mode of admitting them to practice, and 
to coofier corporate powers on certain Faculties and 
SoeMei: Be it enacted by the Queen's most Excellent 
li^eity, by and with the advice and consent of the 
Loffds S pritnal and Temporal, and Commons, in this 
pnsent Parliament assembled, and by the authority of 
the esiBe, as follows: 

1- The foUowing Words and Expressions, when used 
ID this Act, shall htsve the Meanings hereby assigned to 
thenif imless there be something in the Subject or Con- 



text inconsistent with or repugnant to such construction; 
that is to say, 
** Inferior Court" shall embrace Sheriff Courts^ Com* 
miasary Courts, Bargh Courts, Admiralty Courts, 
Dean of Guild Courts, Justice of Peace Courts, and 
all other Courts of Law having only local Juris- 
diction in Scotland : 
"Procurators" shall include all persons who have 
already been admitted as Procurators in any Sheriff 
Court in Scotland, or who shall hereafter be ad- 
mitted as Procurators under this Act: 
"Sheriff" shall include Steward, but not Sheriff- 
Substitute or Steward-Substitute : 
"Sheriff Clerk" shall mean Sheriff Clerk Depute as 
well as Sheriff Clerk, and shall include Steward 
• Clerk and Steward Clerk Depute: 
"County" shall include Stewartry. 
2. No person shall hereafter act or practise as a Pro- 
curator before any Inferior Court, or assume the name 
or title of Procurator, Writer, or Solicitor, unless prior 
to the passiDg of this Act he shall have been duly 
admitted a Procurator, or unless subsequently to the 
passing of this Act he shall be admitted a Procurator 
pursuant to the directions and regulations of this Act. 

8. IVom and after the passing of this Act, the Com- 
missioners of Stamps and Taxes and their Officers shall, 
previous to issuing any Stamped Certificate to any per- 
son applying for the same who has not previously had 
ij«ued to him a like Certificate, require evidence that 
such person is either a Writer to the Signet, or a Solici- 
tor before the Supreme Courts, or a Notary Public, or 
that he has been admitted a Procurator. 

4. No person shall hereafter be deemed admissible as 
a Procurator unless he shall be of the full age of Twenty- 
one Years, and shall have been bound under an Inden- 
ture in Writing to serve, except as herein-after provided, 
at least Four Tears as an Apprentice to a Master de- 
clared by this Act to be competent, and shall have duly 
served his said Apprenticeship by Personal attendance 
in the office of such Master or in the office of some other 
Master to whom his Indenture may have been trans- 
ferred, as herein-after provided, and unless he shall have 
been reported qualified for admission after an Entrance 
Examination in manner herein-after specified: Provided 
always that any person who may before the passing of 
this Act have served, or may be at the date thereof in 
course of serving, an Apprenticeship for a shorter term 
than Four Tears, in such form as would have qualified 
him for admission under the Provisions of the Act of 
Sederunt of the Lords of Council and Session, dated 
Tenth day of July, One thousand eight hundred and 
thirty-nine. Chapter Five, shall be deemed admissible, 
in so far as regaras Apprenticeship, if be have served or 
shall serve, either as an Apprentice or Clerk to the same 
or some other competent Master, suoh further term as 
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may be raffident along with his prerioos aenrioe to com- 
plete the fall term of Four Yean, and if he shall hare 
been reported qualified as aforeiaid, and such aerrioe 
may be instmcted by a Oertifioate under the hand of 
each Master, or otherwise, as herein-after provided. 

6. FroYided also. That any person who shall have 
taken a Degree in Arts in any one of the Universities of 
Great Britain or Ireland, or who shall be a member of 
any of the Councils of the Scottish Universities, shall be 
deemed admissible as a Procurator, in so far as regards 
Apprenticeship, if he shall have served an Apprentice- 
ship under Indenture as aforesaid for the shorter period 
of three years, and such person shall not be obliged, as 
a part of his entrance examination, to undergo an 
examination in general knowledge. 

6. In reference to all Apprenticeships and Clerkships 
to be entered into in terms of this Act, any Writer to 
the Signet, or Solicitor before the Supreme Courts, or 
Procurator, or Sheriff-Clerk, shall be deemed a com- 
petent master in the case of a person seeking to qualify 
himself as a Procurator. 

7. In case any master with whom any person shall 
have entered into any apprenticeship or clerkship, as 
aforesaid, shall, during the currency of the term of such 
apprenticeship or clerkship, die or become bankrupt, or 
cease to practise, or be unable to continue to employ 
such apprentice or clerk, it shall be lawfal for the 
Sheriff of the county, or Sheriff-Substitute of the 
county, ward, district, or division in which such ap- 
prenticeship or clerkship is beinff served, upon the 
application of such apprentice or clerk, as the case may 
be, to direct the indenture or agreement of clerkship to 
be discharged, or to authorise the term of service to be 
completed with any other master declared competent 
by this Act, and named in such application, without 
prejudice to the voluntary transfer of any apprenticeship 
or clerkship to a competent master mutually agreed 
upon, and made in writing. 

8. Any apprentice who, either before or afler the 
passing of this Act, has entered into an indenture for 
any period exceeding three years, and who may be 
desirous of making himself acquainted with the Forms 
of Procedure in uie Supreme Courts, or with the mode 
of conducting business in any county other than that in 
which he has bound himself to serve, may, in lieu of the 
last year of his said apprenticeabip, with the consent of 
his master, substitute a term of service as clerk for not 
less than one year with a Writer to the Signet, or Soli- 
citor before the Supreme Courts, or with a Procurator 
practising in such, other county, which service as clerk 
shall be equally effectual for the purpoee of admission as 
if such apprentice had completed the full term of his 
apprenticeship. 

9. All indentures which shall, after the passing of this 
Act, be entered into, with the intention of qualifying 
the apprentice for admission in terms of this Act, shall 
be recorded in the register of probative writs of the 
county where the same shall have been entered into, 
within six months from the date fixed therein for the 
commencement of the term of apprenticeship, and upon 
the expiration thereof such indenture, with a certifitn^te 
endorsed thereon, under the hand of the master with 
whom such apprenticeship was completed, settiDg forth 
that the party has actually and bona fide served the 
apprenticeship set forth in the application for admission 
as required by this Act, may be received as evidence of 
such apprenticeship having been duly served. 

10. No service as clerk, in terms and for the purposes 
of this Act, entered into after the passing thereof, shall 
be held a qualification for admiasion as aforesaid, unless 
the agreement to serve as derk for a specified time shall 
be entered into ifi writing before the commencement of 
service; and the production of a written agreement, 
with a certificate under the hand of the master, of the 



time having been actually and bona fide served by per- 
sonsl attendance in his office, may be received as eii- 
dence of service; provided that in case of the death or 
incapacity of the master, the Sheriff shall be entitled ts 
receive such other evidence of service of apprenticeship 
or clerkship as shall seem to him reasonable and satii- 
factory. 

11. The admission of procurators shall, as heretofave, 
proceed on the application of any duly qualified perns 
to the Sheriff of the county within which he wishes ts 
practise ; but such applicant shall, prior to sdmisBOS, 
except as herein-after provided, undergo an eatrasei 
examination in regard bath to general knowledge and Is < 
law, and legal training and practice, on a remit made 
by the Sheriff to the examiners herein-after mentiosMi, 
and no furuier procedure shall be had on such appHoliaB 
until the applicant shall have been reported bf tk 
examiners quahfied for admission: Provided ajnyi, 
that no entrance examination shall be required if tk 
applicant for admission be a Writer to the Signet, or a 
Solicitor before the Supreme Courts, or hold a de^ 
of Bachelor of Laws granted by a Scottish Unijamj 
after the twelfth day of July eighteen hundred ani 
sixty- two; nor shall any entrance examination ia 
general knowledge be required from any person who 
is under indenture at the passing of this Act. or who 
may have completed the term of such indentore prior 
to the passing of this Act; provided also, that the 
Sheriff of any county to whom an applicaUon for ad- 
miasion shall be made by any person who has been 
already admitted a procurator in another Sheriff Court 
shall be entitled to dispense with such entrance eian)- 
nation, unless the Incorporated Faculty or Society i 
Procurators practising in the county, ward, district ir 
division in which such application is made, shall, odAi 
application being intimated to them, along with a 8tati> 
ment of the circumstances under which the applicaiU ii 
desirous that such examination should be dispesad 
with, object to such dispensation. 

12. On the production of the certificate of appreotici- 
ship, or of apprenticeship and clerkship, as herein-befoR 
provided, and of a certificate under the hands of the 
examiners of the applicant being duly qualified in ngud 
both to general knowledge and to law and legal tninmgt 
or of written evidence that the applicant falls witlida 
some of the exceptions herein-before contained, thi 
Sheriff may, unless he see cause to the contrary, aiodl 
the applicant as a procurator in his Court, and aA 
admission shall qualify the person admitted to practii 
therein, and in all the other Inferior Courts held witMl 
the county; provided that where the mode of admittiBf 
procurators in any county is regulated by Boyal ChartOi 
conferring exclusive privileges on any Faculty or Socie^ 
of Procurators practising in such county, or b/ aof 
usage following thereon, such mode of admission shall 
not be altered by anything in this Act contained, 
without the express consent of such Faculty or Society. 

13. The Sheriff-Clerk of each county, or of each 
ward, district, or division, when a county is so diridsd, 
shall keep a register in a separate book, to be called thi 
'' Register of Procurators,'* in which he shall insotthi 
names of all such persons then in life as may have besi 
duly admitted procurators before the Sheriff Court sf 
such county, ward, district, or division prior to ths 
passing of this Act, and shall arrange such names in th» 
order of the dates of admission of such persons re* 
spectively, and likewise of every person who shall, aH^ 
sequently to the passing of this Act, be admitted a 
procurator before such Court, pursuant to the directioei 
and regulations herein contained, specifying in ths 
register the date of such admission, and shall, as ooobood 
requires, make the alterations on said register rendered 
necessary by death or otherwise; and said register shall 
be patent to all the llegesi and an extract there£roini 
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Mbntbed by the Sheriff-Clerk, certifying the admisdon 
rfttf procurator, and apecifying the date thereof, and 
for winch extract a fee of two shillings and sixpence 
ibafl he payable, ahaU be safficient evidence of the facte 
\ksm set forth. 

14. Id any county, ward, district, or division of a 

coimij, in which there does not at the date of the 

pinog of this Act exist an Incorporated Faculty or 

Sodetf of Procurators, it shall be lawful for the pro- 

cnaton of such county, ward, district, or division, 

jKDTided their number exceeds ten, voluntarily to form 

ctemseiveB into a society, by the assent given in writing 

of at least three-fourths of their number, and on such 

writipg being recorded in the Court Books of the county, 

district, division, or ward, such society shall, ipso factOy 

be held to be incorporated under such name or title as 

shall in sQch writing be fixed, and shall include all the 

procaratora of such county, ward, district, or division, 

and thereafter such faculty or society shall have power 

ni its corporate name to sue and be sued, and to acquire, 

bold, and ttaoifer property, heritable and moveable, and 

also from titne to time to adopt such constitution and 

bye-kvB for the management of the affairs of the society 

•8 the Sheriff of such county, ward, district, or division 

8ha2( OD application made to him, approve of, and shall 

JW8B8B8 sDch Other powers as by law belong to an in- 

oorporatioo. 

15. In the event of the number of procurators in any 
«wirty, ward, district, or division being less than ten, 
but more than three, it shall be competent to them, or 
to not bsB than three-fourths of their number, by their 
f»wt given in writing, to combine with the procurators 
in anj one or more counties, wards, districts, or divi- 
WMu, to form themselves into a Society of Procurators 
joderthia Act, provided the aggregate of the whole shall 

. Wat least ten ; and on such assent teing given in writing, 
Md recorded in the Court books of each of the said 
fwnties, wards, districts, or divisions, such society shall 
» iU respects, for the purposes of this Act, be entitled 
*o the same corporate powers and privileges as any other 
■wety formed under this Act; or otherwise, in the 
went of no such combination, the procurators of any 
wotttf, ward, district, or division whose number is less 
^^ ten, shall be entitled individually to become mem- 
«« of the Society of Procurators formed in any other 
•Wttty, ward, district, or division, in terms of this Act, 
■Bdwhoihall be willing to receive them, and they shall, 
«B hang duly admitted, become Members of said society: 
Xmm always, that in case of the procurators in two 
, Of more counties combining to form a society as afore- 
^y the Sheriff of the county having the largest number 
of procurators at the time such society is formed, shall 
>^ exercise the functions which are conferred on 
Sii«ri& by this Act in relation to snch societies. 

16. Every Faculty or Society of Procurators already 
i^eorporated, or which shall after the passing of this 
I Aj^ be incorporated, in terms thereof, shall from time 
! to time, subject to the approval of the Sheriff, issue 
Rgdatsons for the preliminary examination in the ele- 
Vffits of general knowledge of persons desirous of 
. entering into indentures of apprenticeship with any 
pftjcorator oif their Court, and without such exami- 
nation, and the person undergoing the same being re- 
ported qualified, such indenture shall be of no force or 
^ect for tbe purpose of admission, as aforesaid; and 
>^ society may also, if it sees fit, subject in like man- 
Btt to the approval of the Sheriff, impose a curriculum 
^ legal study on the apprentices serving their time to 
^ members of such faculty or society, and may in- 
siitate eompnlsory examinations in law and in legal 
tnming and practice of such apprentices at the end of 
t^ second, third, and fourth years of their apprentice- 
flhip) under such regulations as to extending the period of 
apprentioeahip, in case of failure satisfactorily to undergo 



snch examinations, as may be estabUsbed by and under 
authority of the General Council herein-after ap- 
pointed; and any society hereafter to be incorporated 
may establish a fund for the benefit of indigent members, 
and of the widows and children of members, and provide 
for the use of the members of the society a law library, 
to be managed in such manner as may be settled by the 
bye-laws, and for these and other purposes may exact 
payment of such entrance fees from parties applying to 
be admitted as procuraitors, and such annual contribu- 
tion from each member of the society, as may from time 
to time be fixed by the society, and be approved of bv 
the Sheriff as aforesaid; and in counties where no such 
society existe, it shall be in the powe^ of the Sheriff to 
order and enforce the preliminary and intermediate ex- 
aminations aforesaid. 

17. The Dean, President, or other chief Office-Bearer 
of each of the several Faculties or Societies of Procu- 
rators already incorporated, or which shall after the 
passing of this Act be incorporated, in terms thereof, or 
in his absence the Sub-Dean, Vice-President, or other 
member of such Faculty or Society elected to act in his 
place, shall form a General Council of Procurators for 

I the purpose of exercising the powers conferred upon 
them by this Act, and shall meet at least once in each 
year, at such time and place as may be fixed in manner 

I herein-after provided, any five members of such Greneral 
Council being a Quorum. 

I 18. The first meeting of such General Council shall be 

I held at Edinburgh on Monday tbe thirtieth day of 
October, one thousand eight hundred and sixty-five, at 
One o'clock, within the Sheriff Court-house; and the 
members present, after choosing an interim Chairman, 

irebidl appoint a Committee of their number to frame a 
draft of the Bye-laws herein-after mentioned, with in- 
structions to report such draft to an adjourned meeting, 
to be held at a time and place to be then fixed; and it 
shall be lawful for such* adjourned meeting, or any other 
meeting held by adjournment, to adopt the said Bye- 
laws, with or without amendmente. 

19. The Bye-laws to be so framed and adopted shall 
provide for the yearly appointment of Office-Bearers, 
and in particular of a President, and for tbe time and 
place of all meetings of the General Council and Office- 
Bearers, and for the mode of calling tbe same, and for 
all other regulations necessary for beneficially transact- 
ing the business committed to the General Council by 
this Act, and for the future amendment of such Bye- 
laws, if necessary. 

20. The General Council shall prescribe a Curriculum 
of legal study for persons intending to apply for admis- 
sion as Procurators, and shall by themselves, or by one 
or more Committees of their number, and with such 
assistance as the Council may see fit to appoint, act as 
examiners of persons applying for admission as Procu- 
rators, and shall, as soon as may be after the passing of 
this Act, frame regulations as to the subjects both in 
general knowledge and law, and legal training and 
practice, in- which all persons applying for admission 
after a certain date to be therein fixed shall be examined 
8B herein-before provided, in order to ascertain that tbey 
lire in these respects qualified for admission, and also 
regulations as to extending the period of apprenticeship 
of apprentices failing to undergo satisfactorily the com- 
pulsory examinations herein-before provided, and may, 
if need be, vary such Curriculum and Regulations to suit 
the peculiar circumstances of any County, and may also 
from time to time thereafter alter and amend such Regu- 
lations respectively. 

21. The Curriculum, Regulations, and Bye-laws to be 
framed by the General Council as aforesaid, or any 
future alterations or amendments thereof, shall be of no 
force or effect unless the same have been submitted to 
the Sherifb of Scotland convened as directed by the Act 
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Fint and Second Yictoria, chapter one hundred and 
nineteen, section thirty- two, and reported on by the 
meeting bo convened, or any adjourned meeting of the 
Sheriflb, to the Lord President of the Court of Sesrion, 
the Lord Justice Clerk, and the other Judges of the 
Court of Session, and hare been approved of by them or 
by any three or more of the Judgts of such Court, and 
until the said Begulations are so approved of the Rules 
in operation in each County, Wara, or District for the 
examination of persons applying for admission shall con- 
tinue in force. 

22. The Greneral Council shall also from time to time 
fix the times and places at which such Examinations may 
most conveniently be conducted, and shall also, subject 
to the approval aforesaid, fix the Fees to be paid by the 
Applicants to defray the expense of such Examinations 
and the application of the Fees so paid. 

23. The General Council may, from time to time, 
exact such contributions from the various Faculties and 
Societies ahneady incorporated, or to be incorporated 
under this Act, as shsul be required for the necessary 
expenditure of the General Council and Office-Bearers 
thereof, and that as nearly as may be in proportion to 
the number of members of such Faculties or Societies, 
and may recover payment of such contributions by action 
at law, to be brought in name of their President, or of 
any of their Office-Bearers whom they may appoint for 
that purpose, an account of which contributions and 
expenditure ^all be made up annually, and copies trans- 
mitted to the Dean, President, or other chief Officer of 
every such Faculty or Society. 

24. No person who has been admitted a Procurator in 
terms of this Act shall be liable to have his admission 
challenged or set aside on any ground except Fraud; 
reserving, nevertheless, to and empowering the Sheriff 
of each County, Ward, District, or Division as aforesaid, 
on a written complaint made and cause shown to him by 
any incorporated Faculty or Society of Procurators 
practising in his Court, and where there is no such 
Faculty or Society, then by any three or more Procu- 
rators practising in such Court, to call before him, on 
six days Induciee, and thereafter, whether with or with- 
out Compearance, to suspend from practice, or to strike 
off the Begister, the name of any Procurator registered 
in his Court whom he may deem guilty of gross miscon- 
duct, which sentence shall contain within itself a state- 
ment of the facts and grounds on which it proceeded, 
and shall be subject to review and stay of execution only 
by Petition of Appeal, to be presented, within six months 
from the date of such sentence, to the Inner House of 
the Court of Session sitting in either Division, who may 
hear any person interested thereon, and may confirm or 
reverse the sentence of the Sheriff, with or without fur- 
ther inquiry, without prejudice to the Sheriff and Sheriff- 
Substitute exercising all powers competent to them at 
Common Law in such matters. 

25. Any Procurator shall be entitled to complain to 
the Sheriff in whose Court he is entitled to practise 
against any person practising in such Court who is not a 
Procurator thereof; and the Sheriff shall, on such com- 
plaint being proved to his satisfaction, interdict such 
person from practice; and any Procurator who shall 
knowingly and wilfully lend his name to enable any 
person who is not a Procurator to practise as such may, 
on a complaint made as aforesaid, be summarily sus- 
pended from practice, or struck off the Register, and the 
sentence of the Sheriff in either case shall be subject to 
review and stay of execution only in manner foresaid. 

26. The sentence of any Sheriff striking a procurator 
off the Register shall entitle any incorporated Faculty or 
Society as aforesaid of which he is a member to expel 
him from the Body, and he shall thereupon forfeit all 
h|s rights and privileges as a member thereof, except 
his right to a share of any fund for behoof of widows or 



childnni: Provided that during the period allowed for 
appeal as aforesaid, and during the dependence of sodi 
appeal, the party against whom the Sheriff^s sentenoe 
shall Btsind shall be £saUed from exercising any of the 
rights, functions, and privileges of a procurator. 

27. Nothing in this Act contained shall be held to 
limit or prejadioe the righta and privileges of the fol- 
lowing public Bodies; that is to say, the Society of 
Writers to Her Miyesty's Signet, the Society of Solidton 
in the Supreme Courts, the Society of Solicitors at Lav, 
Fdinburgh, the Facalty of Procurators in Glasgow, the 
Faculty of Procurators in Paisley, or the Socie^ of 
Advocates in Aberdeen, or any other such Faoohy or 
Society holding a Royal Charter: Provided always, tbal 
it shall be competent to any Faculty or Society of Pro- 
curators incorporated before the passing of this M 
notwithatanding the terms of their Charter, to pass idbI 
Bye* laws as may be neceesaiy to assimikte, in whck or 
in part, the conditions and mode of admiasion to ib 
privileges of their Incorporation to the proviaioos of tha 
Act; provided also, that it shall be competent to any 
such Faculty or Society of Procurators, if they shall n 
desire, by the assent given in writing of at least three- 
fourths of the membersregisteredasherein-beforeproTided, 
and on the Register at the time, to alter its name or title 
without prejudice to its existing powers and privileges. 

28. Nothing in this Act contained shall be MA to 
repeal the privileges conferred by former Acta of Par&- 
ment on persons who may be qualified to practe as 
Agents in the Court of Session of practising in certain 
cases before the Sheriff Courts of Scotland, or to pre- 
judice or affect the rights or privil^pee of any penoa 
appointed to be Solicitor or Attorney on behalf of Hff 
Majesty, under the orders or directions of the Comoiih 
sioners of the Treasury, Customs, Inland Revenue, «t 
under the orders or directions of any Commiasionen « 
other persons or person having the management of anf 
other branch of Her Majesty's Revenue for the tine 
being, or under the authority of any Act of Parliamat, 
or of any person now holding or who may hereafter fas 
appointed to the office of Procurator-Fiacad in aaj 
Sheriff, Justice of Peace, or Burgh Court. 

29. Nothing in this Act contained shall prejiuiiee the 
rights and privileges of Notaries Public or affect the 
manner of their admission to office. 

80. This Act may be cited as ^^The Procoiaton 
(Scotland^ Act, 1865." 

ALIMENT UNDER THE SALMON POACHK6 
ACTS. 

We direct our readers' attention to an important deci- 
sion, which we report in this number, as to the right to 
aliment under the Act of Grace, which may be daiined 



prisoner 

had been convicted of salmon poaching; but on appeili 
the Sheriff (Mr E. S. Gordon) reversed, and found that 
the incarcerator was not liable to supply aliment to the 
prisoner, and dismissed the application. The judgment 
is of some importance, in so far as it may regulate pro- 
cedure in similar cases in other counties. 



THE GLASGOW FACULTY. 
This Faculty have ordered a bust of their late Peas, 
Mr Andrew Bannatyne, to be placed in their handsos^ 
library, on the conclusion of his term of office, and hit 
continued resolution to decline office for another tens. 
The artist is Mr Ewing, of Glasgow, and a duplicate is 
to be made by the artiat, and presented to th» Dein^ 
family. The bust waa presented to the Ineorporatioa 
immediately after the election of the new Dean, on 19th 
May last 
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THE PRITCHAED TRIAL. 



If Glasgow baB acquired an nnenviable notoriety 

tiwra^ the npply of caiuet cel^fres which its great 

popoktiaD provides, it is pleasing, in a professional 

poiot of view, to see that our criminal officials have 

veS used their long experience in capital cases. 

Ootamly never was there a case better got up on the 

.pRt of the Crown than that which has resnlted in 

the coavietion and execution of E. W. Pritchard. It 

'wm, m believe^ to Mr Qemmell, Procurator-Fiscal, 

Ait the preparation of the case was entrusted; and 

10^ lawyer who observed the results of his anxious 

[Iters as they appeared in Court, can refuse that 

§t&man the highest credit for his professional skill 

0i aaddnity. For the defence every thing seems to 

lite been done which could be accomplished, but 

Iheatim total, as it turned out^ did not amount to 

Udu We think indeed that Mr Clark, whose 

dffity as a pleader in purely legal questions no one 

tan qiMstion, would better consult his reputation by 

this kind of case altogether. Whatever 

may be entertained of Mary Mlieod's 

it is impossible to believe, with the 

's counsel, that she, alone and unaided, com- 

tiie murder by poison, either of .Mrs Taylor 

ef Vn Pritchani The admirable charge of the 

Justice-Clerk reduced the case simply to a choice 

Dr Pritchard and his paramour, and no 

psooable doubt can be entertained as to the justice 

verdict which the jury returned. K any doubt 

it attached solely to the death of Mrs Taylor. 

«« quite possible that Dr Pritchard might have 

(antimonyand aconite into her bottle of Battley after 

Mr death, for the purpose of explaining the cause of 

Rk desCh, affixing suspicion upon Mary M'Leod, who 

[m jorchased the Battley, and of providing an expla- 

. B«ti«i tot the death of his wife. But this supposition 

impittd that he had previously administered antimony 

Mid aconite to Mrs Taylor. It seems to us probable 

*lMfehe conyeyed the former poison to Mrs Taylor in 

some articles of food, and the latter in the beer which, 

M he stated to Dr Paterson, had been drunk by Mrs 




Taylor immediately before her illness. But it is 
needless to enter into this or any of the many possible 
guesses at the due through the labyrinth of crime in 
which Pritchard involved himsel£ There is enough 
evidence in the circumstances to convince us that the 
yerdict as to Mrs Taylor was right; and this belief was 
by no means weakened by the strange so-called con- 
fession first published. There can be no doubt that 
the miserable man, who has now suffered the last 
penalty of the law, is a psychological curiosity, 
even judged by the tenor of the ordinary annals 
of crime. The brutal callousness involved in his 
retiring to rest in the same bed with his poor wife 
during her last hours of mortal agony, is equalled in 
depravity only by his revolting demonstrations of 
grief and affection, tempered by religion, after his 
victim was in her coffijL It was vain to look for 
what can be called an adequate motive in the case of 
a criminal suchas this. The fearful perversion of the 
man's moral nature re^icted upon his intellect, de* 
stioyed his balance, and rendered him incapable of 
duly weighing motives. But still we think the want of 
conclusive evidence as to the precise motive of no great 
moment in this case. We cannot, however, acquiesce in 
the doctrine which the Lord Justice-Clerk is in the 
habit of asserting on trials for murder^ that there can 
be no adequate motive for a great crime. If his 
Lordship means that great crimes are essentially ir- 
rational acts, he states merely an ethical tmism; but 
if it is meant that no intelligible motive can be 
assigned for such crimes, and that it is not the duty 
of the prosecutor to lay evidence of such motive 
before the jury, we beg to express emphatically our 
dissent. The counsel for the prosecutor in this case 
were well aware of the onus, in this respect, which 
lay on them, and they discharged it sufficiently for 
practical purposes by proof of various circumstances, 
from which one or several intelligible, though logic- 
ally inadequate, motives can be inferred. 

But this question as to motive is only one of many 
similar points which are suggested by the late trial 
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We ahonld think that the result of the trial must 
prodace the happy xesiilt of showing the many dan- 
gers which attend the poisoner. Not long ago, on 
the oocauon of a late trial in London, the press 
alarmed many people by its calculations as to the 
probable freqneney of murder by poison, and the 
impunity with which the poisoner might proceed. 
This case proves conclusiYely that science can arm 
justice effectually for the detection and punishment 
of even such secret murders. Dr Penny in particular, 
by his experiments, has at once largely increased his 
reputation as a chemist, and re-assured our minds 
against the dismal forebodings of alarmists who sus- 
pected poison all around them. This ease should be 
sufficient to convince everybody that poisoning is by 
no means a safe plan of murder; and probably the 
tendency of future essays in that diabolical art will 
be towards committing the crime with such circum- 
stance of violence and eccentricity as to keep the 
hackneyed plea of inssnity possible in case of contin- 
gencies. But there is one reflection which must occur 
to tbe least timid. No doubt sdentific tests for poison 
have been brought to rare perfection, and unquestion- 
ably the criminal law is so administered in this 
country as to render the escape of the guilty improb- 
able. But with all this, what security is there for the 
public that these methods for the investigation and 
punishment of crimes shall be in all necessary cases 
called into requisition I What arrangement, in short, 
exists for setting the law in action? It is surprising 
that our English friends have not made the Pritchard 
case an occasion for enforcing the necessity for the in- 
troduction of coroners' inquests into Scotland. The 
general election alone has saved us from long lectures 
to this efiect Now, in regard to this matter, we are 
free to confess that we think a modification of the Eng- 
lish system of inquests would be a valuable addition 
to our otherwise excellent criminal systenu But we 
do not think that the existence of coroners' inquests 
would have secured one whit more effectually than 
actually happened, investigation into the deaths of 
Dr Pritchard's victims. If these murders had 
occurred in England, there, equally as here, the 
institution of a criminal investigation would have 
depended upon the receipt of special information 
by the authorities, such as the anonymous letter 
ascribed to Dr Paterson. The truth is, and the 
public must look the fact in the face, in cases of 
chronic poisoning which assume, to unskilled persons, 
the appearance of diseases, we are entirely in the 
hands of the medical profession. If a medical man 
in attendance is, or pretends to be, satisfied that the 
illness and death are attributable to disease, and 
grants a certificate of death to that effect, it is highly 
improbable that any inquiry will be made in either 
end of the island. This consideration imposes a 



heavy responsibility on all who, whether as medioJ 
attendants or r^;istiars, have to do with attesting the 
cause of death; and we are glad, for the sake of the 
public, that this case enforces, in a marked manner, 
the duty of caution on boUi parties. We are anaUe, 
however, notwithstanding Dr Paterson's recent letter 
in the ''Herald," to hold that gentleman fireefirom 
serious blame for his conduct in this case. He ii in 
a dilemma^ and if he escapes one horn he sofibrs from 
the other. If, at the time of Mrs Taylor's death, ht 
really formed a decided conviction that she was 
poisoned, and that Mrs Pritchard was being do*^ 
poisoned, we concur in the severe language whidtte 
presiding Judge used with regard to his remisma 
and failure in humane promptitude. Hia lettato 
the Registrar was not sufficient to lead to a judical 
investigation of the case; and we think it in^KMnbb 
to blame that official for not understanding that Dr 
Paterson meant by it to say that Mrs Taylor had been 
murdered, and that Mrs Pritchard was doomed to the 
same fate. On the other hand, if the tntli is that ! 
Dr Paterson did not communicate with the Fiscal 
solely because he had not, at Mrs Taylor's deaiOi, a 
conviction of poison having been used, why does b { 
now seek undeserved credit for a surpatwingly akilU 
diagnosis t The probability is, we think, that Ik 
Paterson had certain vague suspicions when he aav 
Dr Pritchard's victims^ but that these were not strosg 
enough to warrant his taking steps to secure a judicial 
investigation. Dr Paterson has himself akne to 
blame if, by representing these suspicions ss fim 
convictions, he exposes himself to censure fer mot 
of ordinary courage and humanity. 

We have by no means exhausted the points vhicb 
are suggested by this trial But with these renuo^ 
we are well pleased to leave a case which will, wi 
trusty long stand unparalleled in Scotdi crimioil 
records. The main satisfiGbction to be derived fron 
the case is connected witii the eMcieney of oar 
criminal system as a whole, as proved by this tiiaL 
Remarks have been made in England as to tiie hari- 
ship of compelling the pannel to answer to two murd«is 
in one indictment; but we are convinced that oa that 
question the discretion of the Court was duly exut' 
cised on the side of substantial justice. Our crifflioal 
jurisprudence, save in the matter of declarations, does 
not press unduly upon the accused, and for its general 
good sense, consistency, and freedom from teohai- 
calities, it well merits the confidence of the eonntiy. - 
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THE LAW OF BILLS OF EXCHANGE IN 
ENGLAND AND SCOTLAND. 



Thk difforances between the laws of England and 
Scotland, in regard to Bills of Exchange, are not now 
WTf nnmerona. The law in regard to the obligations 
Qodertoken by the yarions parties to bills, to the 
moants for which they respectively render them- 
aelres liable, and the conditions nnder which their 
liability is preserved or lost, are now substantially 
the aame in both ends of the island. It can hardly 
beeaidthat there is a single well-established prin- 
dple of difference in regard to these matters. There 
may, xu> doubt, be some individual points on which 
Uie Oonrts of the two countries have differed; but 
these diSwences are not greater than would naturally 
have beea expected, when it is considered that, for 
the most part, these Courts act independently of 
each odier, and lor the most part, hitherto, with only 
an imper&st knowledge of each others proceedings. 
The most important distinction in the law of bills — 
luuig that term in the meantime as not including 
mafcten of process — arises from the peculiarity in 
&otdi hw which makes a bill negotiable though it 
does not appear to be payable "to order.*' On this 
point the law of Scotland differs from that of most 
other commercial nations; and the difference is one 
of so little practical moment that one almost wonders 
at the tenacity which made it survive the Mercantile 
Amendment Acts. Possibly the theory of law, which 
pnsumes a bill to be negotiable unless the contrary is 
caressed, is more advanced than that which requires 
the expression of the purpose of negotiability in order 
to g^ve it that privilege. The English rule, indeed, 
looks veiy like a remnant of the old theory of the 
oanon hw, that a chose in action was not to be assign- 
ahle ; bat then the English rule was the more general 
one, and it was not worth while retaining the point 
aa one of difibrence. After all, however, when the 
ndes of the two countries are once known, and the 
Aaaning of the language used is once understood, 
thece need be no difference in the rights of the various 
parties, and the distinction may, therefore, be con- 
Adeied not to be essential 

The difiSsjrences which enst between the laws of 
the two countries in r^;ard to the capacity of persons 
to become parties to bills are not, properly speaking, 
difirences in the law of Bills of Exchange. There 
are ciccumstances in which minors or married women 
msi bmd themselves by bill in Scotland, when they 
coaU not do so in England; but, properly speak- 
i% these aiise firom differences in the laws relat- 
ing to minority, or to the status of husband and 
infe, not in the laws relating to bilk These, there- 
foe, may fairly be dismissed from view. And we 
«lao upon the same ground dismiss from view a 



difference of practically a more important character. 
The difference in the effect of an accepted bill 
as assigning the drawer*s funds in the acceptor's 
hands to the holder, between the laws of England 
and Scotland, is not one peculiar to the law of biUs, 
but affects all documents of debt alike, and belongs 
rather to the law of assignations. 

The great differences between the laws of the 
two countries in regard to Bills of Exchange are 
those affecting the modes of enforcing payment. 
There they differ materially, and on almost every 
point; in regard to the tribunals before which actions 
on bills are brought; to the party who is to be put 
to prove his case; to the kind of evidence admissible; 
and even in regard to the time within which actions 
may be brought Some of these differences might 
be easily removed; but the most of them are so con- 
nected with the whole judicial machinery of the 
respective countries that their removal will for long 
be impossible, and will only be practicable as part of 
much more extensive schemes. 

The practice of sending all disputed questions 
indiscriminately to a jury, and the absence in Eng- 
land, till quite recently, of anything like the Scotch 
form of summary execution, have much to do with 
what appears to be the main defect of the English law 
of Bills of Exchange at the present time. The rule 
peculiar to the English common law, of presuming 
every contract not under seal to be worthless until it 
had been proved to have been granted for a valuable 
consideration, has not been applied with all its strict- 
ness to Bills of Exchange. Out of ''&vour for 
commerce," the common law advanced so far as to 
presume that when a man signed a bill he did so 
for some sufficient cause, and made it, therefore, 
incumbent on him, if he wanted to escape from the 
effect of his writ, to show some reason. But the 
common law left him every possible facility for 
doing that The rule of other legal systems, l^t a 
written obligation can be got rid of only by equally 
solemn evidence, remains unknown in England; 
and the defence of ^'no consideration" may be 
proved by any evidence whatever that happens to be 
satisfactory to a jury. The mode in which this sys- 
tem has detracted in England from the utility of 
bills, as commercial documents, may easily be con- 
ceived, and its existrace must be closely connected 
with the apparently altogether inordinate amount of 
litigation on bills which exists in that country. 

The next great difference between the laws of the 
two countries is in regard to the matter of summary 
diligence — the execuiio parata of the middle age 
lawyers. The difference here is likewise fundamental, 
namely, that between a country which, like most 
European countries, possesses judicial registers, and 
one which does not The recognition of the office of 
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notary, and the validity of hii protest; the meaaa for 
recording it provided in every district of the conntiy; 
the mode in which the recorded protest can be treated 
as equal to the decree of a Court, — are all mat- 
ters of European law to which England is a stranger. 
England possesses none of the maehineiy for carrying 
out sQch a system. With some sort of view of being 
like her neighbonrSi the law of England has indeed 
required a notarial protest on foreign bills, and has 
permitted one in inland bills, but without attaching 
any special powers to the protest when executed, and 
with so little conception of the nature of the writ 
or of the office of notary, that where a notaiy does 
not happen to be at hand, it allows any respectable 
gentleman of the neighbourhood to officiate. 

The remedy on bills afforded by the English Sum- 
mary Procedure Act, passed some ten years ago 
(mainly through the instrumentality of Lord Broug- 
ham), is very inferior to that of the summary diligence 
of other countries. The summary action can be brought 
only in one of the Courts of Record, and so excludes 
the county Courts. Then the holder is made plaintiff; 
and even supposing him to obtain his decree in absence, 
the costs are not less than from £2 14s to £4. The 
smallest time in which he cau obtain the decree is 
double that which is required in Scotland to obtain 
diligence. And if the defendant appears and states 
a defence, he is entitled to plead it on any terms as 
to security that the judge pleases, unless the point is 
'^ really frivolous." If the defence is of this kind, 
the utmost that can be done is to make the party im- 
pugning the obligation consign the amount of the bUl. 
There seems no provision for making thedefendant find 
security for the costs he may occasion. On the con- 
trary, there is a provision that the holder may be 
obliged to find security for costs. There may be here 
some slight superiority over the ordinary common 
law procedure, but there seems no conception of the 
principle governing the proceedings of other countries, 
namely, that a person who has signed a bill, and wishes 
to get rid of the obligation, really stands in the position 
of apursuer; and of a pursuer, moreover, who has to sur- 
mount a strongprtma/acitfcase in favour of thedefender. 

Hitherto (with the exception of the unimportant 
difference in regard to the form of bills ahready 
pointed out), we have spoken of differences between 
the laws of the two countries^ in which the superiority 
lies decidedly with the Scotch system. The third 
great difference in the matter of process is of a 
more doubtful character, and it is questionable 
whether the English limitation of actions be not in 
some points superior to the Scotch prescription. By 
the lapse of six years from the time of the bill 
Mling due in Scotland, there is a complete change 
of all the presumptions of law, from the &vour 
of the holder to that of the obligant Before the 
six years the holder is entitled to the presumption 



that the bUl was granted for value, and remains 
unpaid. After the six years the presumptions on 
both these points are agunst him, and he must jnove, 
in a peculiarly limited manner, both the conafeitntio& 
and the resting-owing of the debt To these genenl 
provisions there is no objection, and they are peihapi 
superior to the provisions of the statute of limitafticBi^ 
which, when once applicable, bars all remedy whst- 
ever. But there is a remarkable piece of injustice la 
the application of the law of prescription, whidi, 
although dearly enough founded on a proper resdicg 
of the statute, was, equally clearly, not intended h^ 
its framers. The holder may have obtained ftm Is 
debtor a written admission of the debt^ or a pajmst 
to account almost immediately before the exptiy oC 
the six years. Very possibly, in consequence of tbit, 
he may have refrained from suing, and yet when he 
comes to sue, he finds that the defender's admissioa 
of liability, express or implied as the case may he, 
bebg wiUiin the six years, is worthleia B^ on the 
other hand, it happens to be beyond the ttx years, it 
may keep the bUl in force during all the term of the 
long prescription. There is here, evidently, too mud 
strictness in rejecting the admissicm within the fk 
jean, and too liberal a treatment of its effect ite 
beyond the six years. The English law, which eM* 
siders a new period of six years to start from eaek 
admission, seems fairer; and the Scotch judges appor 
to have had some difficulty, during the last centai7» 
in determining whether so equitable a provision mi^ 
not be considered as implied in the Scotch ststutep 

We have here menticmed the most importnt of fte 
differences of the laws of the two countriei^ sad it 
will be seen that they affect entirely judicial pioeeed- 
ings. They are thus of such a character that it ii 
never requisite for the Courts of either countiy ts 
take cognisance of the fact of the laws of the otic 
being different, or to treat one bill differently inm 
another. They are all of the kind of dil^ene^ 
which, according to Don v. Lippman, are not to -be 
recognised by our Courts. Scotch Courts treat, tlifl»-< 
fore, all bills alike in these respects. They apply ttij 
same rules of evidence, allow to all bills the benefits <l 
the same course of procedure, and keep all within At 
same prescribed limits as to the period for sniq^ 
Thus, in Scotland, an English bill is treated in thss 
respects as a Scotch bill; and as the law in all otfar 
respects is the same, it follows that the same pRK 
visions are applied to an English bill throu^out « 
if it had been a Scotch bill And in the same waf 
in England, a Scotch bill is treated by the Courts la 
exactly the same manner as if it had been an Eo^Ssk 
bill It thus happens that the provisions of tiie 
Mercantile Amendment Acts, which require all bilb 
drawn within the United Kingdom to be considered 
as inland bills, are, if somewhat unneoessaiy, all ti» 
more easily applied. 
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PROCURATORS' (SCOTLAND) AOT. 

Wxhcve Tecdved a copy of this Act^ and although 
it is now shorn of many of its moat valuable clauses, 
18 it still yery materi^y affects not only the Legal 
proWon, but also the general public in Scotland, 
ire Biay be excused if we enter somewhat into details 
ngfudiDgitfe 

AD inll admit the troth of the preamble, that 
"tbe number of Procurators practising before the 
''Liferior Courts in Scotland has of late years greatly 
'^increaaed, and the interests intrusted to the care of 
'soeli procurators have risen in importance, and 
"that it is desirable to improve the qualifications 
^ and standing of the members of that branch of the 
''leg^ professioii, and to regulate the mode of ad- 
''mittiDgiliem to practise." 

It is tnie, that the regulations provided by the 
principal eoiporate bodies of the legal profession in 
ScoUaod for the admission of members are already 
placed npoD a satisfactory footing, and this seems to 
Readmitted by the framers of the Act, in reserving 
tlie nghti and privileges of such bodies as the 
Societjr of Writers to Her Majesty's Signet, the 
Boeietf of Solicitors in the Supreme Courts, the 
Sodety of Solicitors at Law in Edinburgh, the 
Facal^ of Procurators in Glasgow, the Faculty of 
A<xontors in Paisley, the Society of Advocates in 
^tcrdeeD, and Notaries Public, but unfortunately it 
BHttt be admitted that the members of these various 
VkBes do not embrace anything like the whole of 
ft* legal profession in Scotland, and that it is 
fUBttuj that some provision should be made by 
W for the protectioUi not only of the general public, 
ktalao of properly qualified agents themselves. 

The only comment which may be made on the in- 

^npntation clause regards the interpretation of 

'Tafaior Court; it ^lall embrace Sheriff Courts, 

** Conuniaaary Courts, Burgh Courts, Admiralty Courts, 

'^Bttt of Quild Courts, Justice of Peace Courts, and 

^aQ otber Courts of Law having only local jurisdiction 

•in Scotland." 

Ae aeeond and third provide that no person shall 

f-'linafter act or practise as a Procurator before any 

Uhfcrior Court; or assume the name or title of Pro- 

pHuator unless already or hereafter admitted pursuant 

l^.the Act, and that tiie Commissioners of Stamps 

^ "* not issue certificates except to duly-qualified 

"^'Th^ fourth clause relates to the requisites entitling 
'iMna to be admitted in future. They are briefly 
*tBe;— the party to be admitted must be twenty-one 
I^Ki of age; he must be bound under an indenture 
^kfaa as after-mentioned) to serve a four years* 
•%ienticeship to a master declared by the Act to be 
' ^Mpctenl Competent masters are declared by another 
J^n to be " any Writer to the Signet, or Solicitor 
Jjfcw the Supreme Courts, or Procurator, or Sheriff- 
1^1^" We question the advisability ef declaring a 
"^*nff-C3erk to be a competent master. Many of the 
^ib at our larger Sheriff Courts are undoubtedly 
^^ofatanding and considerable experience in the 
ptobaaion; but when, so far as we are aware, there is 
^ pecoliar qualification for a Sheriff-Clerk other than 
that reqaiied for any ordinary Glerk^and when wo alsp 



bear in mind that neither the Clerk nor his Depute can 
act directly or indirectly as a Procurator, we cannot 
assent to this portion of the Bill; indeed, the framers 
of the Act, by another clause (section 8), wherein 
certain regulations are made for commuting one year 
of indenture into one year of clerkship, would seem 
to express an opinion to the effect that a Sheriff- 
Clerk is not a competent master, for in this 8th clause 
it is provided that an apprentice who has entered 
into an indenture, and '^who may be desirous of 
'' making himself acquainted with the forms of pro- 
" cedure in the Supreme Courts, or with the mode of 
" conducting business in any county other than that in 
" which he has bound himself to serve, may, in lieu of 
" the last year of lus said apprenticeship, with the con- 
<' sent of his master, substitute a term of service as 
" clerk for not less than one year with a Writer to the 
" Signet or Solicitor before the Supreme Courts, or 
" with a Procurator practising in such other county." 
Why stop short here and not include also the Shenff- 
Clerk, if he be a conipetent master) As before stated, 
he is expressly disqualified from practising in the 
Courts, and we therefore submit that he is not in a 
position to train up young men, the principal part of 
whose duties it may be hereafter to plead in these 
Courts. In making this remark, we would have it 
borne in mind that we intend nothing disrespectful 
to the Sheriff-Clerks; but we think that the great 
body of them, from the limited nature of their 
duties, would not prove competent masters for men 
who are to pass as general practitioners. But, 
to return to the requisites to entitle persons to be 
admitted as Procurators, the following parties, by the 
5th section, are admissible as Procurators, in so £eu: 
as regards apprenticeship, by serving an apprentice- 
ship under an indenture for three years, viz.: — "Any 
" person who shall have taken a Degree in Arts in any 
" one of the Universities of Qreat Britain or Ireland, 
" or who shall be a member of any of the Councils of 
'^ the Scottish Universities." This provision, and also 
another privilege to be afterwards mentioned, we 
think fair and just tributes to the value of a liberal 
education. 

Due provisions are made by the seventh clause for 
the transfer of the indenture of apprenticeship or 
clerkship to a new master, in the event of any master 
with whom any person shall have entered into such 
apprenticeship or clerkship during the currency 
of the term thereof dying or becoming bankrupt, or 
ceasing to practise, or becoming unable to continue 
to employ such apprentice or clerk. The period of 
apprenticeship or clerkship having expired, in terms 
of section 11, the applicant must, prior to admission, 
except as after narrated, "undergo an entrance ex- 
" amination, in regard both to general knowledge and 
" to law, and le^ training and practice, on a remit 
" made by the Sheriff to the examiners," a body consist- 
ing of the General Council, composed, in terms of 
section 17, of "the Dean, President, or other chief 
"Office-bearer of each of the several Faculties or 
"Societies of Procurators already incorporated, or 
" which shall, after the passing of this Act, be incor- 
"porated in terms thereof; or, in his absence, the 
" Sub-Dean, Vice-President, or other member of such 
" Faculty or Society elected to act in his place/' aud^ 
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by section twentieth, with such assistance as they 
may see fit to appoint. 

The tenth section provides, that this entrance 
examination shall not be required if the applicant 
for admission be a Writer to the Signet, or a Solicitor 
before the Supreme Courts, or hold a degree of 
Bachelor of Laws, granted by a Scottish University, 
after the 12th July, 1862. These qualifications 
cannot &il to meet with approval, for one who has 
already qualified as a member of either of the two 
Edinburgh bodies above mentioned, or taken the 
degree in terms of the ordinance of the University 
Commissioners, must already have shown evidence 
that he conld pass any ordinary entrance examination. 

A qualification is further made by the eleventh 
section regarding this entrance examination, to the 
effect that the same shall not be required from any 
person who is nnder indenture at the passing of this 
Act^ or who may have completed the term of ap- 
prenticeship prior to the passing of the same. The 
further qualification regarding this entrance examina- 
tion, vi2., to the effect, that the Sheriff of any connty 
to whom an application for admission shall be made 
by one who has been already admitted a Procurator 
in another Sheriff Court, sludl be entitled to dispense 
witii such entrance examination, unless the Licor- 
porated Faculty practising in the district in which 
such application is made shall object to such dispen- 
sation, we also think reasonable enough, becMise, 
while on the one hand, we can readily conceive that 
cases may arise where such a power should be vested 
in the Sheriff, we deem it but fair that this power 
should be qualified with the express consent alone of 
the members of the body into which the applicant 
requests admission. We do not think that either 
the Sheriff, on the one hand, or the Faculty, on 
the other, would abuse such a power. 

The applicant having duly undergone his appren- 
ticeship, or apprenticeship and clerkship, as the case 
may be, and having procured his certificate from the 
examiners of being duly qualified in regard both to 
general knowledge and to law and legal training, 
unless he should fall trithin one of the previous 
exceptions, the Sheriff by clause 12, may, unless he 
see cause to the contrary, admit him as a Procurator 
in his Court, and this admission will, of course, 
entitle the applicant to practise in all his Inferior 
Courts. While we do not see why the Sheriff should 
now have a veto as to the admission of the applicant, 
we consider that such power is in reaUty nominal, 
and will not be exercised. Eegarding the power 
given to the Sheriff of admitting the applicant to 
practise in all the Inferior Courts of the connty we 
cordially concur. The chief object of the Bill, we 
believe, is to raise the standard of legal practitioners 
in Scotland, and to protect the general public, by 
preventing a body of men from practising in these 
Inferior Courts who are in no way qualified to do so. 
The Sheriffs at present, in admitting Procurators 
to practise before their own Courts, embrace in the 
commissions power to practise in addition to these 
Courts, also power to practise in the Commissary and 
Admiralty Courts, while the other Inforwr Courts 
are not mentioned; but while there is a discretion- 
ary power vested with the Judge or Judges pre- 



siding in such Inferior Courts in regard to allowii^ 
parties other than the party directly interested ii 
the cause to appear, they are not in the habit s( 
refusing duly-qualified practitioners to plead; stil 
the great abuse of these Courts at present is, tlul 
they are filled by parties who are not qualified, hot 
who ex gratia are too often allowed to i^pear as 
agents, and who lower the profession by aasnulnga 
name to which they are not entitled. We han 
had occasion more than once to see litigation fosterri 
and encouraged by such parties, and we believe that 
if these Inferior Courts are open to those only who 
possess the qualifications laid down in the Act^ a 
boon will be conferred upon the general pohfia 
It is all very well to say that the Burgh Couili are 
of co-ordinate jurisdiction with the Sheriff ConrtB, 
that the Dean of Quild Court has a peculiar bde^ 
pendent jurisdiction as to buildings, and that tiie 
Sheriff has not hitherto had any superiority or con- 
trol over them or the Justice of Peace Court, but the 
Act does not give him any direct power over these 
Courts further than to see that any one who wLahes 
to practise in them is qualified to do so. 

The thirteenth clause provides for the duly keep- 
ing of a Register of Procurators. We would submit 
that there is a slight defect in this clause, as it ii 
only ordained that the keeper of this register shal^ 
"as occasion i^egpUres, make the alterations on mi 
register rendered necessary by death or otikerwm* 
We think it would have been advisable to have find 
stated periods for making these alterations, and not 
have left it to the discretion, as we presume it is, of 
every local registrar. 

Sections fourteen and fifteen give power to ProGih 
rators in any County, Ward, District, or Division e( 
a County, where their number exceeds ten, of vohiih 
tarily forming themselves into a society, by tiie 
assent given in writing of at least three-fourths of 
their number, and as such having the usual incorpo- 
rated rights of a Faculty; provision is also made for 
the incorporation of members where the number is 
less than ten, by providing that where there s» 
more than three, '^ it shall be competent to them, <f 
" to not less than three-fourths of their number, bf 
''their assent given in writing, to combine with ths 
" Procurators in any one or more counties, wards, dia- 
" tricts, or divisions, to form themselves into tf sodetjl 
" of Procurators,** provided the aggregate of the wfaoki 
shall be at least ten; and due provision is also madii 
for regulating which of the Sheriffs, where the Pro- 
curators in two or more counties shall form such a 
society, shall exercise the functions conferred upoa 
them by this Act 

The sixteenth section regulates the power of sach 
incorporated Faculties or Societies. These are briefly 
as follows, viz., from time to time, and subject to tte 
approval of the Sheriff, to issue regulati<ms for the 
preliminary examination in the elements of general 
knowledge of persons desirous of entering into inden- 
tures of apprenticeship with any Procurator of their 
Court, or the Sheriff-Clerk; and to impose, subject, in 
like manner, to the approval of the Sheriff, a cuni- 
culum of l^gal study on the apprentices serving their 
time to the members of such Faculty or Sociefy, and 
to institute the uffual funds for thebeaefit of indlgcpt 
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VoiibeES, and of the widows and children of mem- 
Wn,and to provide a kw library. While at first 
{laDce one might object to sach small incorporations 
'kmsg power to impose the examinations, etc, above 
irfened to, we find, on reference to the powers con- 
fared on Uie general cooncil, and already referred to, 
^ttat tiheae examinations will in reality be fixed by 
'flxkkEger body; and under the supervision of such 
a cosodl, the constitution of which we have already 
ftFCB, we think we may rely upon the education of 
sO Frocarators being placed upon a fair basis. 

The seventeenth section, already referred to, pro- 
vides that the general council shall meet at least once 
in each year. 

By the 18th, 19tfa, 20th, Slst, 22d, and 23d sec- 
tioDs, Kgolations are made under which the general 
C0Q2M31 thsU meet and frame bye-laws, provide for 
the yeuiy appointment of office-bearers, and the time 
and place of fnture meetings, prescribe a curriculum 
of sbidy for persons applying for admission as Pro- 
coiatan^ aad vary the regulations and mode of 
jnovidiDg for expenses. These clauses require 
no comment, excepting that we may mention 
thst it is provided, that the regulations made 
by the general conndl are ordained to be subject 
to the approval of the Lord-President of the Court 
of SeaaoD, the Lord Justice-Clerk, and the other 
Judges of the Court of Session. This should give 
so imdonbted guarantee as to the utility of these 
regulations, and should insure their being founded 
m a l«oad basis. 

IRie next three sections provide for the suspending 
finm practice of Procurators by the Sheriff, if he 
deans them guilty of gross misconduct, on a com- 
pUiit^made by the incorporated Faculty or Society 
of Proeorators practising in his Court, and the power, 
by the Sheriff, of interdicting parties practising before 
ha Cborfs who are not Procurators. These clauses 
^ be approved of both by the general public and 
bj in respectable practitioners. 

Zbeae form the principal points in the Act, 
od ve are certain that they cannot fail of re- 
commending themselves to the general body of 
I qoalified practitioners as well as to tide general public. 
' On the whole, then, we approve of the Act. We 
I believe that while it will protect those who are at 
^ fte trouble and expense of qualifying themselves to 
ttt as Lawyers, it will also be a boon to the 
public, by preventing them from falling in petty 
Courts into the hands of a class of pettifoggers. We 
hire only to regret that its usefulness will be much 
cnitailed by its being limited to FrocurcUors, and we 
woold have liked to have seen it extended to all the 
ttembers of the legal profession in Scotiand. While 
we do not, then, entirely concur with all its clauses, 
we hail its advent as a valuable addition to the law 
t€am of our country. 



TBUSIS ADMINISTEATION (SCOTLAND) 
BILL 
Whub we have stated our satisfaction in being able 
to record the passing of the Procurators' Act, we cannot 
but regret that the Lord Advocate should have been 
induced to withdraw this Bill. Its object was undoubt- 



edly good, and while we cannot agree with it through- 
out, we think, with certain modifications, that it might 
advantageously have become part of our statutory 
law; and we trust that endeavour will yet be made 
to revive the measure at a fixture Session. That our 
readers may form some idea of the changes proposed 
to be made by it, we may cite the provisions 
contained in the second clause regulating the powers 
of trustees under future trust deeds. These are — 

(1.) A power of sale of the trust estate^ either by 
public roup or private bargain, and under reservation 
of the minerals where deemed expedient 

(2.) A power to convert the price of such pro- 
perty, when heritable, into a feu duty or ground 
annual 

(3.) A power to borrow money on the security of 
the trust estate for fulfilling the purposes of the 
trust. 

(4.) A power to excamb the trust estate, so far as 
heritable. 

(5.) A power to grant leases of heritable property 
for such periods as may be customary, although of 
longer duration than the trust, and to remove ten- 
ants, collect rents, and exercise the usual powers of 
a proprietor. 

(6.) A power to uplift, discharge, assign, and con- 
vey all debts, heritable and movable. 

(7.) A power to invest the trust funds in the pur- 
chase of any of the stocks, public funds, or govern- 
ment securities of the United Kingdom, or East 
India stock, or stock of the Bank of England, or of 
the debentures of any joint^tock company incor- 
porated by Act of Parliament, and paying dividends, 
or to lend the trust funds on the security Of any such 
stocks, eta, or on the security of heritable property 
in Scotland, and also from time to time, at the dis- 
cretion of the trustees, to vary such investment; and 
the trustees shall not incur any responsibility for 
depreciation of the value of sudi investments, pro- 
vided they were reasonable at the time, and also 
provided that the trustees shall not be held to be 
subject as defendants or respondents to the juris- 
diction of any pf the Superior Courts of law or equity 
in England or Ireland by reason of their having 
invested trust funds as aforesaid. 

(8.) A power to i^point factors and law agents, 
and to remunerate them. 

(9.) A power to compromise all claims competent 
to or against the trustees and the trust estate. 

(10.) A power to discharge trustees or the heirs 
of trustees resigning or dying. 

(IL) A power to grant all deeds necessary for 
carrying into effect the above purposes. 

The ninth section regulates the powers of trustees 
under existing trust deeds with respect to invest- 
ments. These are the same as already narrated 
under the seventh head of the second section, and 
are so far modified that they can only be made, 
'* unless otherwise provided in the trust deed." 

Power is given by the twelfth section to the Court 
to authorise the trustees to advance part of the 
capital of the trust fund, if such advance is necessary, 
for the maintenance or education of beneficiaries 
having a vested interest in the fund, and if such ''is 
not expressly prohibited by the trust d'eed." 
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Provision is made by the thirteenth section for the 
dischaiige of trustees resigning, and the heirs of 
tmstees dying during the subsistence of the trost 

By the fifteenth section^ " any trustee acting under 
any existing trust deed^ or future tmst deed, may 
resign his office of trustee under such tmst deed, by 
signing a minute of resignation in the form of the 
sd^ednle" appended to the Act. 

The nineteenth and twentieth sections provide for 
the completion of the title by the beneficiary of a 
lapsed trust, or for the completion of the title of a 
judicial factor, under "The Titles to Land (Scotland) 
Act, 1860." 

We think that the above excerpts will satisfy the 
profession and the general pubUc that there is much 
good in the Bill, and for those who object to its 
terms, surely the twenty4hird section will be a suffi- 
cient reply, viz., '^ Nothing in this Act contained 
shall be construed as innovating, revoking, or restric- 
ting any express powers or directions given to trus- 
tees under any existing trust deed, or shall affect the 
decision of any question which may, on the passing 
of this Act^ be the subject of a depending action." 



FACULTY OF PROCURATOKS IN GLASGOW. 
The Dean and Council of the Faculty have issued a 
circular containing the regulations for the sixth peri- 
odical examination of the clerks and apprentices of 
the legal profession in Glasgow. The following 
explanations are giveuj namely: — 

1. Written or printed questions calculated to elicit 
the extent of knowledge of the young men who may 
come forward for examination in the several classes, 
will be prepared and laid before them on the day of 
examination, and a period of six hours (from 10 to 
4 o'clock) will be allowed for answering the questions 
in writing. 

2. As hitherto. Certificates according to the de- 
grees of merit will be granted to the parties examined. 
The time for parties giving in their names to the 
Clerk of Faculty, according to the form annexed, is 
hereby fixed for Monday, 2d October. 

3. For the purpose of deciding on the success of 
the Competitors, each question will have afSxed to it 
beforehand, in the private copy of the Examiners, a 
certain number of marks, and the value of the 
answers shall, after the examination, be fixed by the 
Examiners in relation to this standard, and the place 
of the party examined decided accordingly. 

4. A Prize will be given in each of the four classes 
to the party who, by the excellence of his answers^ 
obtains the largest number of marks. 

5. Any party coming forward for examination in 
any one of the classes must be prepared to be ex- 
amined in all the subjects of that class. 

The following arc the subjects of examination, 
viz.: — 



I. 

PABTOSS HOT EXCEEDINO TWO TEABB AT THE 
PBOFE88ION. 

1. Writing to Dictation. 

2. St^e of Copying Pleadings, Letters, AcoonntsL 
S. Extending Deeda, 

4. Arithmetic — ^First Four Rules; Literest^ Simple 
and Compound. 

5. Execution and Attestation of Scotch and Eng- 
lish Deeds. 

6. The Relations between Parents and Children, 
as explained in Erskine*s Institute, B. L, Tit 6. 

7. Histoiy of the Feudal Law, as contained in 
Robertson's Charles Y., chap. 1. 

n. 

KOT BXOEEDINO TBBEE YBABS. 

1. Writing to Dictation. 

2. Arithmetic— Rule of Three, latenet, and Yid- 
gar and Decimal Fractions. 

3. Letter Writing. 

4. Law of Succession in Heritable Rights, as ex- 
plained in Erskine's Institute, B. IIL, Tit 8^ Sections 
1 to 20 inclusive. 

5. Latin Terms and dicta to be found in Scotch 
Law Books. 

6. Bell on Completing Titles, pp. 1-70. 

m. 

KOT EXCEEDDfG FOITB TSAS8. 

1. Book-keeping by Single and Double Entry. 

2. Form of Process in Sheriff Ordinary Court 

3. Movable Real Rights, as explained in Memdes* 
Lectures, Chapter YH 

4. Law of Principal and Agent^ as explained xa 
Bell's Commentaries. 

5. Transmission by Confirmation or Resignation, 
as explained in Erskine*s Institute, K H, Tit 7. 

6. Transkte and explain meaning of twenty Latin 
terms and dicta, of which a list wUl be given at the 
Examination. 

IV. 

EXCEEDING FOUB TEABS. 

1. Book-keeping by Sin^e and Double Entry. 

2. Law of Real Servitude, as explained in £rddne*t 
Institute, B. IL, Tit 9. 

3. Law of Partnership Proper, as explained in 
Bell's Commentaries. 

4. Deeds necessaiy to complete a progress under 
given circumstances. 

5. Nature and effect of Inhibitions and Abjudica- 
tions; Registers of Deeds; and mode of making 
Searches. 

6. Provisions of the Statutes afiecting the Law of 
Scotland during the last three years. 

7. Translation of one or two of the titles of Jos* 
tinian's Institutes, B. I. 



A meeting of the Faculty was held within the 
libraiy on the 20th instant, when the usual remit to 
Examiners was made upon an application for admis- 
sion by Mr W. M. Miller, writer. At 'the same 
meeting the Bill Committee reported upon the Pro- 
curators' and Trusts Bills. The position of these 
Bills will be found dsevhere in our columns. 
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THE LATE LORD CHANCELLOK. 



Tee part which is played by the Lord High Chan- 
celior of Eo^and, as presi<^g over the Court of 
last resort m Scottish appeal cases, renders of no 
slight importance the fall and abdication of such a 
foDctiooaij from suspected motives, even to the 
distaoi Scotch suitor and spectator of the event. 
On Lwti Westbury's guilt or innocence — on his 
gieiter or leas complicity in the jobbery to the 
eiposoTc of which he has succumbed — we have 
flo desire to comment. The occasion, however, 
ofean opportunity for remarks on the relation 
of iiis office to the law of Scotland, no less than on 
bis somewhat characteristic style of administering 
tkse functions, and, finally, for some slight specu- 
UoQ on his influence on the law itself, and particu- 
hiij on the bankrupt law, as a noted law reformer. 

At the same time it may be needful for us to pre- 
nuK, that however weakly and faintly, as compared 
vith the dear acquittal of Lord Brougham, when 
envinmed by almost identical circumstances through 
las brother, with those that beset Lord Westbury 
tfanwfg^his sou, the vindication of the latter from 
the JEdmunds' scandals may have been made out to 
^ sttisiaction of his friends; in the later inquiry 
oonneeted with the Leeds Bankruptcy Court, which 
teoniiiated in a vote tantamount to a vote of censure 
is the House of CommonSi and led to an enforced 
RsigDation of the seals of office on the part of the 
bst officer of the Crown, and first subject of the 
Rslm, the consequences are too clearly and definitely 
pnuoonced to admit of our regarding Lord West- 
^as having come equally scathless out of that 
unnntigation. That even a Lord Chancellor is not 
ioUEUe, conveys, however, no higher moral than 
tbat he is not immortal. Mr Hepworth Dixon has 
^uodly succeeded, even with the aid of time and dis- 
taatc^ in whitewashing Lord ChanceUor Bacon; and 
^vtere ve to say that the late incumbent of the wool- 
sack has not sullied the judicial ermine, or injured 
the dignity and majesty of the law by his unfortunate 
impBcatiou in the scapegrace transactions of the 
Hon. Kichard Bethell his son, we should be alto- 
gether vfToug, for, like Caesar's wife, the Lord CTian- 



cellor of England ought, of all men, to be above sus- 
picion. With the tact and address of that old 
forensic habit which, under the most embarrassing 
circumstances, had failed to desert him, the late 
Lord Chancdlor, it is true, dosed his career so 
apologetically as almost to make it appear he was 
more sinned against than sinning. Whilst we are 
bound in deep and full consideration of the corres- 
pondence that has been published to reject this 
extenuation, there is something like an ofier of 
reparation and repentance in his closing speech 
which bears strongly on the points we have it in 
view, however, to elucidate; and there is perhaps 
more than one project of law improvement — ^that 
connected with bankruptcy really being international 
to England and Scotland — on which we are more 
than disposed to admit the possible value of those 
future exertions he has promised us in the cause of 
legal reformation. At the same time we must own 
that we should be apt to take cum grano salis anything 
coming from Lord Westbury for the time to come, 
and we are not quite sure that the confidence of the 
general public would be much more generous. He 
has crippled his own usefulness by the shock im- 
parted to implidt reliance on his integrity. How 
do we know that it may not be said of any project 
of law henceforth stamped with the impress of his 
recommendation — "It was through looking on the 
Bankruptcy Courts as creatures of his creation and 
his will that he seemed disposed to think he might 
do what he liked with his own, and it woidd be 
difficult if not dangerous to suffer him to have too 
prominent a hand in any other of our judidal 
arrangements." No> whilst there is no denying the 
adroitness of the quondam lawgiver, the fall of the 
great legal administrator must taint his disinterest- 
edness for ever with suspicion. 

How the Chancery Courts of England, with the 
chancdlorship at their head, emerged to their present 
pre-eminence of position from out the struggle be- 
twixt the laity and clergy, the barons and the crown, 
the common law and equity, every legal and historical 
student readily embodies in his reminiscences in the 

s 



34 



THE SCOTTISH LAW MAGAZINE. 



[Augudy I860. 



memorable ahont of ^^Nolumtu leget Anglioe mutari,*^ 
Originally the office of Cancellarius was but a subor- 
dinate, almost a servile oue; as indeed that of our 
Stewards of Scotland QDapiferi), though afterwards 
raised (by marriage) to the rank of kings, would also 
seem from the very sound and significance of the name 
to have been. The first Cancellarii were mere Clerks 
of the Chamber^ who saw petitioners, and arranged 
their business. Theui^as the English common law 
held its ground against the civil and canon laws, the 
churchmen arrayed themselves around the throne, 
and, under the designation of equity, administered 
that law which, in its glorious uncertainty, allowed 
itself a latitude more than conformable to the name. 
According to the definition of Bhickstone, however, 
the functions of the Chancellor, as administrator of 
public justice in England, at length resolved them- 
selves into these: — '* Keeper of the King's conscience; 
iddtor in right of the King of all hospitals and col- 
leges of the King's foundation; and patron of all the 
King's livings under twenty merks per annum in the 
King's books; general guardian of all infants^ idiots, 
and lunatics; and having the general superintendence 
of all charitable uses in the kingdom.** The Charity 
Commission Act, 1853, 17 Yict., c. 137, has super- 
seded the Lord Chancellor, however, in the adminis- 
tration of charitable foundations. Still he is the 
great state officer of Britain, the highest dvil subject 
in official rank, next after the Archbishop of Canter- 
bury in the Roll of the Peeraga As head of the law 
he is supreme only in England, although, as a great 
officer of state, his functions extend not only to Eng- 
land and Scotland, but in some measure also to 
Ireland; in other words, over the United Kingdom. 
For instance, as Chairman or Speaker of the House 
of Lords he adjudicates on Scotch law, and leads the 
judgment of the House upon appeal Moreover, as the 
Treaty of Union appoints one great seal to be kept for 
both kingdoms, it is from the Lord Chancellor that com- 
missions of the peace issue for Scotland as well as for 
England. The appellate jurisdiction of the House of 
Lords extends over all the civil and criminal Courts of 
the United Kingdom, with exception of the High Court 
of Justiciary. In point of fact, however, the Scotch ap- 
peals occupy a larger share of the attention of the House 
of Lords than any others, because of the appeal by writ 
of error from any oue of the English Common Law 
Courts to the other two, which virtually disposes of 
many English causes. The nature of the appeal to 
this Court of last resort is an application to Parlia- 
ment for justice refused by the IQng's Judges. 
Custom has gradually referred the decision of these 
appeals exclusively to the Law Lords, along with the 
judges called in to give their assistance, and the 
attendance of non-professional peers is now only a 
matter of form to make up a quorum. It is charac- 



teristic of the late Lord Chancellor Westbury, thafc 
in hearing certain appeals he habitually dispensed 
with the attendance of the two other judges usaaUy 
associated with the Lord Chancellor, and insisted on 
hearing and deciding tiiese himself His sacceasor,' I 
Lord Cranworth, at once reverted to the former pnu- \ 
tice, and called in the two Lords Justices to ^m 
hearings. The appeals now alluded to were those 
from the Court of Chancery itself; for in the mai 
recent appeal tribunal — ^that erected for the Colonial | 
Jurisdictions in 1833, but readjusted in 1851, 3 aod 
4 Will IV., cap. 41, and again 14 and lo Vict, c^ 
58, and known as the Judicial Committee of tk 
Privy Council, the Lord President, the Lord Ghaar 
cellor, and certain others (judges) are membeia^ and 
three members, exclusive of the Lord President, vho 
is non-professional, must be present to constitate aa 
effective Court How different is all this from the 
ancient order of things, when a party question was 
frequently made of an appeal case, as in the case of 
the notorious Douglas Peerage, 1769; and what a 
sole ascendancy appears to have been concentrated 
in the person of the Lord High Chancellor as tbe 
leading judge of appeal, may be estimated from tfe 
last attempt made to give a political complexion ami ; 
to take a division of the House on a point of af^ 
having occurred when the late Daniel O'CoxmeSs ; 
case was brought up on appeal from the Irish Qnrt 
of Queen's Bench in 1844; and it was finally raUl ; 
and established as a precedent that the law jud^eali I 
of the House of Peers must proceed from the bv 
lords alone. 

From all this it will be obvious that the powers of ; 
the* Chancellate originate largely in the practice so ' 



prevalent of old, of seeking the interference of Aa 
Crown against the decisions of the law courts. Arf 
in an excellent expository work, " Legal Indicalat 
in Chancery Stated," it will be found suggested A 
p. 27, et seq,, that the jurisdiction of the Lords Ei^ 
Chancellor had its origin in the portion of cBs- 
cretionary power retained by the Sovereign on tiift 
institution of courts of justice. Hence the Chanofll-i 
lor, as we find in an old charter of Ethelbert, A. IX 
605, was anciently styled " Beferendarius," his dntf 
being to report upon all matters brought up hg 
petition to the throne. Indeed, it is not till A« IX 
920, in the time of Edward the Elder, that ^ 
name of Chancellor is found in English histoiy. 
The Chancellor in such time was necessarily aa 
ecclesiastic, and to this may be traced the souree d 
many of the English prerogative writs. John Wil- 
liams, Archbishop of York, ia the latest churchman 
by whom the seals were held. He was Lord Ee^wr 
from 10th July, 1621, to 1st November, 1625. Tbe 
only department of the Lord Chancellor's power and 
patronage to which we have not expressly adverted^ 
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is one which Lord "Westbury's case will long render 
memorable, in connection with the granting and sale 
of patents^ of which he is by law examiner. The 
d&e of Lord Keeper, although distinctive from the 
Cbaocellorship, has always been regarded as in most 
respects co-extensiye in dignity, if not in power and 
jarisdiction; and, in fact, the authority of Lord 
Chancellor and Lord Keeper were rendered the same 
lijthe statute 5 Elizabeth, cap. 18; whilst by 3 and 
i William IV., c. 3, sec. 3, the Crown is empowered 
to grant to the Lord Chancellor or Lord Keeper, on 
his reagnation of ofiSce, an annuity of £5000. It 
remains to be seen whether this power will be ex- 
erdaed in the case of Lord Westbury. At present, it 
conld hardly be surmised that the proposition could be 
broached or entertained; and in that closing address, 
of which it was adroitly observed that " nothing in 
life became him like the leaving of it," the proffer so 
urgently repeated of contributing still of his labours 
to the reformation of the law, would appear to imply 
the possibility of an expectation on Lord Westbury's 
put of being pensioned for the purpose in the usual 
iray. What is there, indeed, to deprive him of the 
usual annuity 1 no l^gal obstruction certainly. And 
we should not be at all surprised to find in the next 
lerision of the civil list that the prize of a £5000 
pension had after all passed to Lord Westbury, as a 
matter of course. If precedent can do it, precedent 
viU: as Mr and afterwards Sir Bichard Bethell at 
tiie Bar, the late Lord Chancellor laboured long and 
asndugusly to accumulate a competency. But a 
competency adequate for the support of a peerage is 
no SQch easy matter to attain. It is the necessity of 
zealisiiig out of his present gains, which are said to 
he much greater than the returns of the Chancellor- 
•1% enough to set at rest the question of the res 
<mgtata domi that keeps Sir Eoundell Palmer at this 

; moment off the woolsack, and restores Lord Cran- 

'worth to that most comfortable of all padded benches. 
And whether Lord Westbury, who was far from being 
possessed of his predecessor. Lord Campbell's, turn 

^'for amassing a fortune, or rather fortunes, has laid 
his first foundations deep and strong enough to enable 
him to reject the usual law lords* subsidy, we do 

^not profess to know. We should judge it highly 
probable that the occupant of a hired house at 
Basingstoke, with a scapegrace son who expects of 
Km £1000 a-year, to live "forth of the kingdom," 
ironld not be apt to be possessed of very great 
affluence. Perhaps, then, amongst the many motives 
tbt have been alleged for the re-appointment of Lord 
Cranworth, that of saving a fresh retiring pension, 
and of thus having one to bestow either now or pro- 
spectively on Lord Westbury, may after all be the 
true one. How the public will relish it is another 
matter entirely. 



Amongst the multifarious sources of patronage 
which have been specified as appertaining to the office 
of Chancellor, the patronage of all crown livings 
under the value of £20 a-year, however trivial it may 
at first blush appear, is none of the least; and in the 
hands of the late Lord Chancellor indeed assumed 
collossal proportions and importance. It must be 
recollected that the valuation in question is according 
to that made in the reign of Henry YIIL, and con- 
firmed in the reign of Elizabeth; and the Lord 
Chancellor, by introducing a bill to legalise the sale 
of certain of these livings for the augmentation of the 
rest, has in point of fact created a new church bene- 
fice fund for crown livings, and at the same time re- 
claimed and revived in the Chancellor's office the exer- 
cise of an immense mass of church patronage hitherto 
either despised or overlooked. The vast amount of 
ecclesiastical patronage of a much higher order, vested 
in the first minister of the crown, has^ it is said, led 
to the easy concession as of little or no importance of 
the exercise of much ecclesiastical patronage on the 
part of the Lord Chancellor, wrested, as it were, from 
the other departments of the state. 

Bankruptcy is one of the branches of legal adminis- 
tration falling specially under review of the Lord 
Chancellor. To a commercial country there could 
scarcely be a more important department of legal 
supervision. It is not therefore because Lord West- 
bury has busied himself in the remodelling of the 
English bankrupt laws and bankruptcy courts that 
he comes to be specially regarded as the head of the 
existing bankruptcy law. It is because the fuDetions 
of Lord High Chancellor render that equity judge 
first and supreme in the administration of bank- 
ruptcy affairs that Lord Westbury has ever occupied 
such a position, and it is for this reason alone. We 
do not mean to deny that after an elaboration of 
years , he was the man who produced the great 
English bankruptcy code of 354 clauses — one of the 
most cumbrous bills ever laid upon the table of either 
House of Parliament. But unfortunately, as every 
commercial legist knows, that bill, ignoring the one 
great principle which lies at the root of our Scots 
law of bankruptcy, of giving the administcation of the 
bankrupt's estate to the general body of creditors, 
gives it rather to officials whose expenses are notori- 
ously heavier than the assets in all but the most favour- 
able cases of commercial failure. Nor do we mean to 
deny that with a feeling of parental affection for its 
success, Lord Chancellor Westbury himself directed 
his personal attention to cleansing out^ in several 
instances, the Augean stable of monstrous abuses 
that had become so foul under the scope and 
latitude of this mighty measure. Neithermore 
do we dispute that in his self-reliancOi charac- 
teristic altogether of his administration of justice 
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in tbifl ooantrj, Lord Westbary took every pains 
to rectify some of these malpractices and abuses. 
Instances, indeed, were not wanting where sas- 
pidona were thrown out against bankruptcy officials 
which were cruelly unjust and oppressiye. The 
efiGscty however, of all this stran^y-eamed ex- 
perience, good or bad, in the operation of the English 
bankruptcy laws, may entitle us to hope still fur 
simplifications and improvements, even at Lord 
Westbuiy's hands; and we have very little doubt 
that at this moment he relies more exclusively than 
ever on the efficacy of the Scotch system, and that, so 
far as he is concerned, he would now willingly sete 
carried out the assimilations he and others have so 
long withheld in their scorn ef everything Scottish. 

There is yet a word to be said on a matter that 
more immediately concerns the law of Scotland, and 
Lord Westbuiy's administration of it as the Autocrat 
of Appeal Variously it has been stated that he has 
figured on the whole as a good appeal judge and as 
a bad. As regards England and Ireland, the diffi- 
culty has always been to get a common law practi- 
tioner who has become eminent at nisi prius, like 
Sir Alexander Cockbum, to make a good Lord 
Chancellor. The chances are that Sir Alexander 
will never be Lord Chancellor, although, as was the 
case with Lord Campbell, he is now Lord Chief 
Justice. But the rumour runs that he will be raised 
to the peerage instanier, to add to the bench of law 
lords in the Upper House. When Lord Campbell 
went as Chancellor to Ireland, the outcry was raised 
that he knew nothing of Equity Law, yet he lived to 
be Lord High Chancellor of England itself, and the 
historian of his age; albeit the whisper obtained, that 
Lord Campbell, with that indomitable industry of 
his which, except in the case of Lord Brougham, has 
never been pandleled, wrote the " Lives of the Chan- 
cellors" in order that he might acquaint himself 
sufficiently with the history, traditions, and functions 
of his office. The difficulty is less, perhaps, in 
amalgamating the presiding English Equity Judge 
in the presiding Judge in Scotch Appeals. The 
Supreme Court of Scotland professes to be a Court 
of Equity as well as of Law; and a good civil lawyer 
can always master the principles, if not the details, 
of Scottish Jurisprudence even when debited at an 
English bar. But in Lord Westbury there were 
visible strange perversities in the views taken 
of the law of Scothmd in many points appealed 
to his judgment. We shall mention only one, 
and it shall not be the notorious Yelverton case, 
where, more in the spirit of a partizan than of a law 
judge, he emitted a special pleading in favour of one 
particular party. The case to which we here particu- 
larly allude is that of Trinity College Church and 
Hospital, Edinburgh, where, after the Scotch Courts 
had ruled, in conformity with their known practice, 
that the money obtained from the railway company 
could only be applied for the purpose for which it 
had been awarded, and that was for the rebuilding 
of the fabric of the church, the Lord Chancellor, 
Westbuiy, by a decision which created unutterable 
confusion on an already sufficiently vexed question, 
ruled that the old obsolete charitable uses and inten- 
tions of the foundation must be reserved; and that^ 



although there was no encroachment on any hospital 
fund whatever, and nothing in question bat money 
got for the removal of a church and given for ita 
restoration on another site, mediasval institations 
were to be reserved in modem Edinburgh, and the 
fund that had accidentally arisen from the aoune 
now indicated, directed to an absolutely non-existent 
purpose. To say that all or even many of Loid 
Westbnry*s decisions were characterised by thti 
obliquity would be erroneous. Sufficient that thii 
case is by no means alone, however, and that is 
other instances — in that of the Dundee Charities «e 
believe, for one — ^he has gone back upon old charten 
and compelled the erection or revival of semi- 
monastic institutions, which most of us are agreed 
we would be better without in the nineteenth eeo- 
tury. 

Having taken this general review of the bearii^ 
and influence of Lord Westbury's administrstive 
career in the law, it is with the ardent hope that 
we have held the scales of justice fairly. All we 
claim is freedom of comment and credit for im- 
partiality in a matter of greater than ordinary diffi- 
culty and delicacy. 



THE HABEAS CORPUS ACT OP SCOTLAND. 



The recent trial of Dr Pritchard before the Hi^ 
Court of Justiciary at Edinburgh for the murder d 
his wife and mother-in-law has drawn some atteotioB 
to the provisions of an old, but imperfectly nnde^ 
stood. Act of Parliament, under which the proseco- 
tion against the Doctor was hastened and ton^ 
to a conclusion within a limited time. We purpose 
giving a short sketch of the Act, and of its opersttons 
in Scotland. Under the ancient practice of Scottish 
criminal law, accused persons were frequently im- 
prisoned for long periods without being brought to 
trial, or learning the nature of the charge wgaaei 
them. In some cases during the arbitrary reigns flf 
Charles II. and James VIL such imprisonment «- 
tended over a period of two years. The Suprens 
Court granted a partial remedy for such abuses, whei 
brought under their notice, by causing the prisoner 
to be immediately liberated in some cases, and in 
others ordering liberation within a limited time, if 
the prosecutor did not insist in the charge^ The 
present system of prosecutions by the Crown «m 
not then developed. Private prosecutions were com* 
mon, and the accused persons were incarcerated st 
the instance of private complainers. As a measora 
to abate the abuse complained o^ the Lords of 
Justiciary passed an Act of Adjournal in 167^ 
ordaining the *^ guidman of the Tolbooth," or jailor 
of Edinburgh, not to receive any prisoner nnless his 
accuser had foimd caution to insist in the proseen- 
tion within a limited time, and to maintain him at 
a certain rate per day. A complete remedy, how- 
ever, was not obtained till 1701, when tiie liberty of 
the subject was effectually secured by an Act of the 
Scots Parliament, which is generally known as the 
Habeas Corpus Act of Scotland. 
Under this Act, every prisoner committed to prison 
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for trial for any crime may apply to any judge com- 
petent to try his offence for letters of intimation, 
trluch must be issued within twenty-four hours, 
oidaining the prosecutor to bring the prisoner to 
tiud according to the statutoiy provisions. The 
proeecotor must, serve an indictment on the prisoner 
vithm sixtjf days after the intimation is served upon 
1dm, otherwise the prisoner is entitled to liberation, 
liich will be effected by the judge issuing a precept 
to the jailor, on a written application by the prisoner. 
If the indictment is served within the sixty days, the 
day of trial being previously fixed^ the prosecutor 
must bring the trial of the prisoner, on that indict- 
ment, to a conclusion within fortf/ days from the 
cx^ of the sixty, or one hundred days from the 
service of letters of intimation, otherwise the prisoner 
IB entitled to be liberated, the judges being bound to 
grant warrant of liberation within twenty-four hours 
after appfication is made by the prisoner. But the 
ideaaeof the prisoner in either of the above circum- 
stances does not form a complete bar to further pro- 
aecDtion, The prosecutor has still another chance of 
bnDging the prisoner to trial He may obtain 
criminal letters against him from the Supreme Court, 
and also a warrant to apprehend and incarcerate — 
the apprehension being effected at the time of serving 
the criminal letters, or at any time afterwards before 
triil-Hmd the letters must be prosecuted to a final 
lenteace within forty days after the date of incar- 
ceotion, otherwise the prisoner is to be liberated, 
ad declared to be for ever free from all process for 
Us crime or offence. Where the accused is detained 
i& prison, the prosecutor, therefore, has, at the 
utmost, one hundred and fort j; days to bring his case 
toacondusion. It not {infrequently happens that 
he ia unprepared to go to trial within the hundred 
^J% although he has taken the precaution to serve 
an iQdictment within the sixty^ in which case the 
prisoner is served in prison with criminal letters, and 
a&eeh warrant of detention is lodged with the prison 
<xffiaak The prisoner may therefore be detained in 
ptisoo during the whole period before he is brought 
to trial on criminal letters. There is no substantial 
distinction between indictment and criminal letters; 
both contain the charge agairisi the prisoner in the 
baa of a syllogism, with a precise statement of time, 
piace^ and circumstances: in the former, the prosecu- 
- tor caUs upon the prisoner by name, and introduces 
liimsdf in the character of accuser, and then sets 
for^ the crime against him; the style of the latter 
is in the form of a summons, and in the Supreme 
Court runs in the name of Her Majesty, and narrates 
the crime in the third person. Criminal letters, in 
the older practice of Scottish criminal law, were used 
in tile case of persons who were at large, and they 
Me now obsolete, except under the Act 1701. 

Judges refusing to grant warrant for the prisoner's 
abeation, and jailors refusing to liberate in tprms of 
the judge's precept^ are declared liable by the Act to 
^ penalties of wrongous imprisonment. These 
penalties are <£6000 for a nobleman, £4000 for a 
landed gentleman, £2000 for every other gentleman 
3ad burgess, and £400 for every other person; and 
for each day the prisoner is unduly detained in 
prisoDy magistrates and others are liable further to 



a penalty of £100 for a nobleman, and a propor- 
tionate sum for other persons of lower degree; the 
penalties to go to the party imprisoned. These 
penalties are of course calculated at pounds Scots. 
The Act farther holds the party infringing it as in- 
capacitated for any oiBce of public trust. 

The Act was designated by the late Lord Cockbum 
as "a mass of imperfect protection and practical con- 
fusion ;" but his Lordship's censure was only partially 
just, and incorrect, if he thereby meant that it 
was impracticable, and that cases would not arise 
where it would prove a benefit to the accused, and a 
reference to a few cases will show that notorious 
offenders even have obtained absolute immunity 
by placing themselves under its protection. In the 
year 1715, before the Act had in practice acquired 
a fixed meaning, a woman accused of child murder 
caused letters of intimation to be served on the Lord 
Advocate, and having been liberated from the prison 
after the expiry of the statutory period, without any 
indictment being served, was thereafter served with 
criminal letters, and recommitted to prison. An 
inaccuracy having been discovered in these letters, 
the Lord Advocate did not insist therein, and fresh 
letters were served on the prisoner. The objection 
was sustained, that the prisoner could only be pfo- 
secuted once on criminal letters, and that as .his 
Lordship had failed to prosecute the Jirsi criminal 
letters to a conclusion within forty days after re- 
commitment, the prisoner could not be sent to trial 
on the second criminal letters. The prisoner was 
liberated and declared to be for ever free from all 
question or process for the crime with which she 
was charged. In several subsequent cases the 
prisoners escaped under similar circumstances. In 
1823 a man was tried before Lord Meadowbank at 
the Circuit Court, Perth, and found guilty by the 
jury, whereon his Lordship, because of the peculiar 
nature of the charge^ certified the case to the High 
Court, Edinburgh, to consider what punishment 
should be pronounced. The diet was called before 
the High Court, the Lords delivered their opinions, 
and sentence of transportation was about to be 
pronounced, when it was discovered that the forty 
days allowed for bringing the case to a oondusionf 
after the sixty days had expired, and in respect that 
no fined sentence had been pronounced within that 
period, the prisoner was set at liberty. A prisoner 
charged with murder was served with criminal 
letters to appear before the Circuit Court, Perth, May, 
1809. It was objected that he had not been legally 
cited, inasmuch as the prisoner's copy had not been 
subscribed on each page by the officer who served 
the same, and he had failed to state in the prisoner's 
citation the number of pages of which the copy con- 
sisted. The objection was sustained, and as the 
prisoner could not be served with new criminal 
letters under the Act, he was dismissed from the 
bar. Similar objections were sustained in sub- 
sequent cases. In a case in 1825 the copy list of 
assize appended to the criminal letters served on the 
prisoner bore to be signed W, Fergusson instead of 
G. Fergusson, one of the Lords of Justiciary. The 
discrepancy was held to be fatal, and the prisoner 
consequently escaped. In another case the prisoner 
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escaped because the list of assize in the service copy 
bore to be signed D. Bayle instead of D. Boyle. 
Such objections to the signature at the list of assize 
are now obviated, as by an Act of Parliament sub- 
sequently passed it was declared unnecessary to affix 
such signature to the prisoner's copy. Two persons 
were charged with theft before the Circuit Court, 
Aberdeen, in 182G. The inventory of stolen articles 
appended to the criminal letters was, by mistake, 
signed by the prosecutor instead of the Clerk of 
Court; the mistake was fatal, and the prisoners 
escaped. A man was placed at the bar of the High 
Court, Edinburgh, in January, 1850, charged on 
criminal letters with murder. The present Lord 
Neaves, then a member of the bar, was counsel for 
the defence, and took the objection that the copy 
signature of the prosecutor had been omitted in the 
list of witnesses served on the prisoner. It was 
pleaded for the prosecution that the prisoner could 
not sufifer by the omission, as he had received a full 
list of the witnesses to be adduced on the trial, and 
that none but those in the list could be examined. 
The Court held that he was entitled to a copy of the 
prosecutor's signature, in accordance with the usual 
practice; the objection was sustained, and the prisoner 
walked from the bar a free man. Anohialously 
enough, while the copy signature to the list of assize 
in the prisoner's copy has been dispensed with by 
.statute, as already noticed, the copy signatures to the 
other parts of the libel are still held indispensable. 

We need only notice one more case. In Septem- 
ber, 18G2, three persons were brought to trial at the 
Circuit Court, Perth, on criminal letters charging 
them with theft. By a clerical error one of them 
had been cited to appear at Forfar instead of FerQu 
The blunder was fatal, and the prisoner was dismissed 
from the bar. The other two had been correctly 
cited, and were convicted and sentenced to penal 
servitude. 

The clerical errors and omissions above noticed 
would not have availed the prisoners in the ordinary 
procedure of criminal practice where the benefit of 
the Act had not been taken, but would merely have 
had the effect of protracting their imprisonment till 
correct libels were prepared. Under the Act of 1 70 1 , 
the roost trivial error or omission in any important 
part of the criminal letters is necessarily fatal to the 
prosecution, and a deliverance to the prisoner, as the 
prosecutor must irrevocably peril his case on the 
second and last mode of procedure allowed to him. 
Any accident or unforeseen circumstance over which 
the prosecutor can have no control — ^such as the 
necessary or wilful absence of a witness — whereby 
the prosecutor is prevented from proceeding to trial 
on the criminal letters within the limited period, 
would be equally fatal to the prosecution. And the 
same result would follow any accident during the 
course of a trial either on indictment or criminal 
letters, which prevented the prosecution being ccm- 
duded within one hundred days in the one case, and 
one hundred and forty days in the other. The case 
of Dr Pritchard was delayed until within a few days 
before the expiry of the one hundred, and had a 
narrow escape from being added to the failures of 
justice by the illness of a juryman on the second day 



of the trial Had the juryman not recovered, and 
been able to resume his duty, the trial, so far as gone, 
would have been so much labour lost; the joiy in 
the box would have been discharged, and a new joiy 
balloted, and the evidence led of new. In the Ud^ 
time at the disposal of the prosecutor, it is very ques- 
tionable if this course could have been saccessfnliy 
followed out. Again, if the evidence could have been 
spun out by the Counsel for the defence, so as tocorer 
a few days more, the statutory limit might have been 
arrived at before the verdict, and the prisoner s liber- 
ation demanded and obtained. 

An Act which opens up such chances of escape to 
accused parties caimot faU of being daly apprecutal 
Cases such as those cited must occur where itAhtu- 
fit is taken advantage of by parties really guilty, ud 
a seeming miscarriage of the ends of justice maytk 
occasionally happen, but we cannot on that accooot 
ignore its benefits to the really innocent— a condition 
in which our code presumes every one to be till proTed 
otherwise. The benefits of the Act can be obtainijd 
at a trifling cost, and are specially felt by those whose 
crimes are not bailable, and who othenriae wonid be 
detained in prison till the prosecutor yn$ prepared to 
go to trial; in some cases for a period of ax mwiths, 
rarely more, generally less. 

The escape of prisoners on technical grounds in 
Scotch procedure would form a curious ch^^teTjOf 
which the cases above noticed are by no means tbe 
most interesting. We may, on a future occais, 
devote a few pages to the subject At present (ff 
object is accomplished by a short account of the 
Habeas Corpus Act of Scotland, and some of fc 
escapes of criminals thereby. 



THE LAW OF HYPOTHEC. 



A DECISION recorded in the June number of the 
ScoUish Laic Magazine, by Sheriffs Gordon aw 
Barclay of Perth, embodies not only the entire g* 
but equity of the question relating to the WP 
landlord's right of hypothec. The question ti* 
regarded an extra rent added by arrangement w 
a sub-tenant, and there being no right t» sJhJj 
one-half went by arrangement to the landlord «ft 
the other to the principal tenant. Sheriff ^W 
held this to be a grasmm and no rent, *°*^^^ 
Gordon, affirming that decision on appeal »* 
even a stronger view, holding that if not truly ' ^ 
in the legal sense of the term, the sum in qoe*^ 
could not be made the foundation of a V^^ 
sequestration or support a right of hypothec, 
(mark the words) "no suck rigid of preference (^ 
conferred or estaUished by mere agreement (f ff^ 
even of the most express character:' Now, i^ » P"?T 
so strong and well pronounced as this al^^oj^*^^,^ 
at the root of the landlord's privilege of hypow^ 
it seems plainly to point at a limitation of «^*g^ 
extension and latitude of time allowed to ^ 



powers, which is the subject of the prevaf Dg w 
plaint much rather than any radical o^^^'*^ J^ 
hw itself. If no express agreement fV^J^^ 
as Sheriff Gordon says, confer or estabhsh a V^^ 
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80 extensive as the landlord's right of hypothec, why 
Aadd it be in the power of the self-same parties, if 
not by express, perhaps, at all events, by tacit 
igieement, to extend the operation of the present 
right of hypothec so indefinitely as to set the claims 
of ordinary creditors of the tenant at defiance, not 
for eighteen months or two years simply, but practi- 
oBy for ever? Snrely this is contrary to the spirit 
of ^e law so fairly and justly expounded by the 
learned SherifEs of Perth. Our feeling is that the 
right is one which, when once called into existence, 
the law means to see executed and not hung up as a 
scarecrow to warn off all but those in the secret. 
And we approach the subject convinced that after 
the startling evidence which has been given before 
the Commission of Inquiry, and the excitement 
prevalent amongst our Scottish farmers on the 
subject, keeping in mind the bearing of both Upon 
the recent elections, that another Session of Parlia- 
ment cannot possibly pass over without its being 
thonnigbly well ventilated if not adjusted on a new 
and less objectionable basis. True, it is a maxim 
of jnnsts that the essence of a law is not so much 
its justice as its fixity; that laws, although some- 
times unjust, as human laws may be, when pressing 
on all alike, distribute in the main even-handed 
justice, because all know what they have to expect 
Bat the very reverse would appear to be the case 
vith regard to the law of hypothea The common 
creditor never knows what he has to expect from the 
appearance in the field of the landlord as a com- 
petitor. And although it is a pity to chop and 
ehange the laws about where so much depends upon 
their certainty, this law has first to be rendered more 
fixed and de&ute before we can entertain any visit- 
ings of compunction in seeking to unsettle it. The 
tnith is, there are no just laws, except the laws 
Divioe, and as fast as we can find out the faults and 
fiulings of our laws and customs, we ought in the 
sprit of modem enlightenment to attempt their 
amelioration. How much has, even of recent years, 
been achieved in this way, the present generation 
knows. Generations yet unborn will wonder at our 
ftabmission to vague and exclusive rules long 
ttmedied by their lawgivers, which we could only 

: ^mble at not being allowed to attain. 

This question having come principally before the 

I pnbhc in the evidence given by tenants and factors, 
and persons who have no precise knowledge of the 
law (always excepting such men as Mr Christopher 
Ker of Dundee), a faint notion of its capabilities only 
has been conveyed to the world. The immense range 
of the landlord's powers are best seen under the pro- 
visions of the "Act anent Removings" (Act of Seder- 
unt, 14th December, 17jG). It is actually competent 
for a landlord to bring an action under this Act to 
tompel any tenant who may run into arrears one full 
year of rent, or, what is the same thing in law, who 
has allowed driblets of arrears of the rents of various 
years to accumulate to the amount of one full year's 
lent, not only to find caution for the arrears in 
question, but for the rent of the five following 
<»ope, should there be so many years remaining of 
the lease, on pain of summary ejection and irritancy 
of the tack. It is nearly useless to refer to cases on 



a point so well known to legists. But as many will 
be reading up this question in the books, it may be 
well to note the leading ones — Urquhart v. McLckenzie, 
28th May, 1824; Munro v. Brown, 16th June, 1827; 
and subsequent ones in Shaw's Digest, and that of 
Macbrair. Of course, these legal consequences are 
not incurred unless a full year's rent be due when 
decree is pronounced (CampbeU v. Robertson, Decem- 
ber, 1763; Low v. Kn&wUSf 5th July, 1796; Jamiaon 
V. Gordon, 14th May, 1828); but, on the other hand, 
the landlord is not bound to accept a partial payment^ 
nor can the tenant after decree avoid the removing 
by payment of arrears and offering to find caution. 
That is a point affecting the removing; bat what we 
wish to dwell upon is the nature of the trap that may 
be laid by an exactmg landlord (or factor, if the 
blame is to be shifted) drawing an unsuspecting 
tenant year by year into a patched-up arrear of one 
year's rent, in order that he may pounce upon him 
for five years' security. In what position does this 
place the tenant? The obvious intention of the law 
was to bamboozle him, and compel him to quit the 
field. But he may have got so innocently into the 
difficulty, and be prospectively in a condition so per- 
fectly solvent, that impossible as it might seem for 
him to answer a present demand for doable rent now 
due and five years' future caution, assistance may 
readily be forthcoming; in which case, however, the 
landlord would reap a most undue advantage. Be it 
observed, that over and above all this inordinate ex- 
tent of security, the landlord holds also his right of 
hypothec — a security which overrules every other 
save that of the poor farm-servants and day-laboarers, 
whom the law has admitted to a preference, on 
the humane interpretation that the produce of 
the farm is the result of their labour. The 
law, indeed, limits the duration of the right of 
hypothec, so that, agricultural produce is, notwith- 
standing all that has been asserted out of doors, 
liable for the rent of the year only of which it is the 
crop, and not for the rent of any previous or subse- 
quent year. Cattle not being regarded, however, as 
the produce of any one year, are not spedficiEdly 
hypothecated for any one year's rent, but subject 
only to hypothecation for that of the current year, 
and when that has passed, become again subject to 
the same process for the ensuing yeaz^s rent-fallow- 
ing, as may be seen in Hepburn v. RichardBon, 
January, 1726, and subsequent cases, three months 
after the presented term of payment within which 
proceedings may be taken. Practically this appears 
to be what the^ witnesses most sensibly contend for, 
who have appeared in the interest of a limitation of 
the landlord's right before the royal commission; 
they contend for something like .the three months' 
limitation applied to cattle being applied to the case 
of crops. There would always be this difference, 
however, that as the law now stands, the liability of 
cattle is protracted de die in diem for one year's rent 
succeeding another so long as they remain upon the 
farm. Agriculturally there is an anomaly either 
way. For if cattle cannot be subjected, save to the 
current year's hypothec, on account of the incapa- 
bility of distinguishing to which precise year their 
production may belong, how can crops I It is all 
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Tery well to say that wheat is the produce of one 
particolar year. According to our by-shift of modem 
rotations, it is no such thing. Barley is grown 
habitually without the addition of one particle of 
manure, save that left behind by the previous crop, 
and so forth. But it matters really very little which is 
the precise year to which the actual production, whether 
of crops or cattle, may pertain; the nature of the 
existing arrangement betwixt landlords and tenants 
in Scotland is such as practically to extend the 
operation of the law over a most unnatural period 
and tract of time, by giving eighteen months' credit 
or upwards for the first year's rent, whilst the land- 
lord retains his hold on the invecta et tUaUi, to the 
exclusion of all other creditors and claimants. What 
is the use of talking in such a case about the crop of 
the year in which the rent is due) or the three 
months given for following up the hypothec against 
live stock? By express arrangement, directly in the 
teeth of SherifOs Gordon and Barclay's decision, and 
opposed to the whole spirit, scope, and intention of 
the law, the law itself stands humiliated and defeated, 
and it is this which cries aloud for adjustment 

Erskine (II, vi 61) notices this difference in the 
hypothec over cattle from that over crop. The for- 
mer he pronounces "generri," the latter "special;" 
and the consequence practically is that this distinc- 
tion renders the hypothec inapplicable to individual 
cattle, unless under a petition for sequestration and 
relative inventory. In that case the tenant may be 
too sharp for the factor or landlord; he may sell the 
stock before sequestration can be used. Here is an 
end to the landlord's right to follow after and bring 
back such stock. But just to prove the subsisting 
anomalies of the law and its great want of better 
adjustment, we may refer to the &ct whicli comes 
out in Gddie v. Oswald^ 25th January, 1839, where 
it was held that stored cheeses ma^e from the produce 
of the stock on a dairy farm could be followed and 
brought back, although the cattle themselves, had 
they been sold, could not. 

The greatest damage that has been done to the 
cause of improvement in the law of hypothec has 
been done by the class of persons who have been pri- 
marily selected to give evidence on the subject. I^ey 
consist chiefly of the great modem farmers, holding, 
perchance, a rich arable farm in the Lothians and a 
vast pasture range in the Highlands, and paying, be- 
twixt one and the other, something like £4000 of 
rent. These arc not the men, and these are not the 
transactions by whom and by which the operation of 
the hard law of hypothec and sequestration for rent 
can be felt. "When wealth accumulates," indeed, 
"and men decay," such holdings may overspread the 
land, and there might be found little need of a law of 
landlords' hypothec and security at all. Still, even in 
these gigantic takings and holdings, the landlord, we 
conceive, is part and parcel in the enterprise along 
with the tenant, and if justice were done he ought to 
be equally or proportionately responsible to the pub- 
lic for the success or failure of the great fanning 
enterprise in which he participates. Instead of that 
ho is the preferable creditor, absorbing all the rights 
and privileges of security afforded by the stock and 
crops on the faim; and it is in his power almost 



indefinitely to extend and protract the operation of 
these rights to the exclusion of other creditors^ who^ 
on the &ith of his haying set before them a substan- 
tial tenant and no roan of straw, have made advances 
to the concern, out of which both landlord and tenant 
jointly meditated to reap a benefit. On these, and 
other grounds which we do not enter upon at present, 
we are prepared to say that a well and wisely con- 
sidered re«adju8tmcut of the law of hjrpothec would 
form a valuable department of the labours of the new 
Parliament. 



COURT OF SESSION— OUTER HOUSE 
PBOCEDURK 
An Act of Sederunt has just been issued by the 
Lords of Cpuncil and Session to r^nlate procedure 
in the Outer House, certain provisions of which are 
of general importance, as they are made with a view 
to remedy the much-felt grievance of delay. The 
principal clauses of general interest are — 

(1.) When a cause is called in the debate-roll^ and 
no party appears, or no admissible excuse for non- 
attendance is made, it is to be struck out of its place 
and put to the foot of the roll. 

(2.) If, when a case is so called, one oounad 
attends, but the other does not, nor ofifers an admis- 
sible excuse, it shall be competent to the former to 
take decree by default; and a decree by de&uh » 
obtained cannot be recalled by consent of parties, 
but only on a reclaiming note presented to the iDser 
House. 

(3.) It shall only be deemed an admissible excuse 
for the non-attendance of counsel that he is engaged 
at a Jury trial, or is the sole counsel in attendance 
in the Inner House, or is addressing either the Inner 
House or a Lord Ordinary, or is about to do sa 

(4.) Debates are to be proceeded with andbroaght 
to a dose by the counsel in attendance, and it is com- 
petent to the Lord Ordinary, on special cause shoiwB, 
but only then, to adjourn the debate till anotfair 
day, being not more than eight days from the day A 
adjournment, and the continued debate shall then be 
brought to a close by the counsel in attendanoe. 

(5.) The preferences of the Inner House and of 
Jury trials are retained to the extent of being entitled 
to summon counsel from the Outer House, but not 
in the case where there is another counsel in attend- 
ance in the Inner House. 

(6.) The Lords Ordinary are only to put out eig^t 
causes in their weekly debate rolls at a time, with 
power to add new causes, upon two days* notice^ in 
the course of the week. 

(7.) The Lords Ordinary shall call their moti(m- 
roll before any other business is taken up, except 
the calling of the printed roll for the weeL 

There is also another clause which we oordisUj 
approve of, viz., that under which the auditor shall 
not allow, even as between agent and client^ the 
expenses incurred through the de&ult of the agent, 
such as allowing decree to pass for non-attendioioe, 
or enrolling causes in the motion-roll in which no 
motion is made. 
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THE SCOTTISH PAROCHIAL SCHOOLS. 



The germ of the Scottish national system of educa- 
tion is to be found in the scheme prepared by the 
emageUe and sagacioud^refonner John Enoz. At an 
earlier period, indeed, the universities of St Andrews, 
Aberdeen, and Glasgow had been founded, grammar 
schools had been established in some of the principal 
tovos, and in the reign of James TV. it was enacted 
bj ^ Parliament that, under a penalty of twenty 
pounds Soots, all barons and substantial freeholders 
s&oold send their eldest sons to school to be in- 
afcraeted in classical literature, and afterwards to 
ofter seminaries to obtain a knowledge of the laws 
of the realm. No provision, however, was made for 
echcstiDg the great mass of the people, who were 
I therefore sank in a state of gross ignorance. When 
[ the Beformation took place, Knoz was well aware 
I that if the principles of a pure and spiritual religion 
wen to be maintained and extended, it was indisf 
pensaUy necessary that the community should be 
I eJneated. He therefore proposed in his " Book of 
I I^jdine/' that a school should be established in 
every pariah, a grammar school in every town, and a 
ndverBity in every city. But the turbulent and 
npadous barons who had laid their grasping hands 
on the ancient patrimony of the church scoffed at the 
vise and &r-seeing schemes of the great reformer '^as 
• devout imagination," and the education of the 
feople had to wait for better times. The grammar 
aehools, however, provided a good education for the 
diidren of the upper classes, who were there in- 
stmcted in the Sacred Scriptures and Catechism, in 
the French and Latin languages, in music, archery, 
and other athletic exercises; and the Presbyterian 
dogy had, by their own disinterested efforts, estab- 
fiihed common schools in various parts of Scotland 
But they were without the means of enddwing them, 
and amid the general poverty and distracted state of 
Uie country, comparatively little could be effected for 
the education of the masses. At length, in 1616, 
the Vnry Council exerted its authority for this pur- 
pose, and empowered the bishops, in conjunction with 



the heritors, to see that ''in every parish in this 
kingdom where convenient means may be had for 
establishing a school, a school shall be established, 
and a fit person appointed to teach the same upon 
the expense of the parishioners, according to the 
quality and quantity of the parish,*' for the advance- 
ment of true religion, and the training of children 
"in civility, godliness, knowledge, and learning.'^ 

This Act of the Council, however, does not seem 
to have been vigorously carried out by the bishops. 
Ten years later, a proclamation was made by Charles 
I., enjoining all ministers, with the assistance of two 
or three of their most intelligent parishioners, to 
report as to the educational condition of their 
parishes. From these returns, which have been 
published by the Maitland Club, it is evident that 
there was no school in the great majority of the 
parishes of Scotland, and that not a few were in the 
condition of Mordington, of which it is significantly 
reported, *' There is ane greit necessitie for ane skule, 
for not ane of the paroche can reid nor wryt except 
the minister; but no fundation." The Act of the 
Privy Council of 1616 was ratified by the Parlia- 
ment of 1633, and under its authority schools began 
to be built and endowed iii the more cultivated dis- 
tricts of the country. Five years later, the Qeneral 
Assembly of the Scottish Church gave directions for 
<<the settling of schools in every parish, and pro- 
viding entertainment for men able for the charge of 
teaching youth." A representation was made to His 
Majesty that ^'the means hitherto appointed for 
schools of all sorts have both been little and ill-paid;'^ 
and in 1642 Presbyteries were enjoined to see that 
every parish should have a school where children are 
'Ho be bred in reading, writing, and grounds of 
religion." The dissensions which soon after broke 
out in Scotland unfortunately prevented the nation 
from reaping the fruits of these judicious enact- 
ments; and it was not until the revolution of 1688 
had established peace and order in the kingdom, 
that a national system of education was fully 

I 
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establiahed in Scotland. In 1696 an Act was passed 
by the Parliament rendering it imperatiTe npon the 
heritors of every parish to erect a school, and to 
provide a dwelling-hoose and a salary for the school- 
master. And the General Assembly followed this Act 
np by an iigonction to Presbyteries to see that the law 
was obeyed. The maximum salary of the teachers 
was fixed at two hundred marks (;£11 28 2d), and 
the minimum at one hundred marks. The right of 
electing the teacher and snperintrading the school 
was Tested in the heritors. This famous Act laid 
the foundation of Scotland's proudest distinction, and 
proved the great source of her subsequent prosperity. 
And it is owing, not indeed solely, but principally 
to the national system of education which this Act 
established that Scotland, as Lord Macaulay remarks, 
''in spite of the barrenness of her soil, and the 
severity of her climate, made such progress in agri- 
culture, in manufactures, in commerce, in letters, in 
science, in all that constitutes dvilication, as the 
Old World has never seen equalled, and as even the 
New World has scarcely seen surpassed." 

For more than a century after the Revolution the 
Scottish parochial schools were wholly neglected by 
the Legiskture. The emoluments therefore remained 
stationary, while those of every other profession in- 
creased; and, in consequence, the social status, the 
acquirements, and influence of the schoolmasters 
were greatly deteriorated. Their depressed condition 
at length attracted the attention of the Legislature, 
and in 1803 an Act was passed which raised the maxi- 
mum salary to £22 4s 5d, and the minimn m to £16 
13s 4d, exclusive of fees, and declared that a dwelling- 
house of not mere than two rooms should be provided 
for the schoolmaster. At the same time, the election 
of the schoolmaster and the management of the 
school were vested, not as before, in the whole body 
of heritors, but in those alone who possessed an 
hundred pounds of valued rent; the minister of the 
parish was now conjoined with them in authority, and 
the teachers were placed entirely under the jurisdiction 
of their respective Presbyteries, without any right of 
^peaL The Act further provided, that the salaries 
were to be revised every twenty-five years, the 
average price of grain during the preceding twenty- 
five r^ulating the salary during the succeeding 
twenty-five. At the first revision in 1828, the maxi- 
mum salary was raised to £34: 4s 4d, and the mizd- 
mum to £25 13s 3d; but at the second revision in 
1853 these sums were reduced by nearly one-third. 
Bepeated attempts were made in Parliament to in- 
crease the endowments of the schoolmasters, and to 
adapt the parochial system of education to the existing 
condition of the country; but these efforts were frus- 
trated by petty sectarian jealousies and dissensions. 
At length, in 1861, an Act was passed, almost with- 



out oppodtion, through both Houses of Parliament, 
which has produced an important change in the posi- 
tion of the parochial teachers, and will no doubt en 
long greatly elevate their professional acquirements. 
By this Act it is provided that the salary of eveiy 
sdioolmaster, in any parochial school, shall not be 
less than £25, nor more than £70 per annum; and 
if there should be two or more schools establiahed in 
any parish the total amount of the salary payable to 
the schoolmasters shall not be less than X50, nor 
more than £80, to be apportioned among the scbool- 
masters as the heritors may determine. The homs 
provided for the schoolmaster must consist of st lent 
four apartments. Authority is givoi to the heotoa 
or minister of the parish to establish female sdiook 
for instruction in household and industrial kaimn^ 
as well as in elementary education; and to proride a 
retiring allowance for any teacher who, through ior 
firmity or old age, has become unfit for the duties of 
his office, as well as to compel the res^|natiQn of a 
negligent and ineffident teacher. The examination of 
the teachers elect is transferred firom thePresbytsEies 
to a committee of six Profassors in each of the four 
ITniversitifis of Scotland, three of whom must be PfO' 
feasors of Divinity, and three Professors in tlie Facoitf 
of Arts. The law which required the sdioofaBUlEr 
to subscribe the Confession of Faith, and to pnm 
conformity to the worship, and submisaion to tin 
government and discipline, of the Established QaaA 
of Scotland is aboUshed; and, before indodioii to 
office, he is now required merely to dedare, that in 
the discharge of his office '^he will never endesTOor, 
directly or indirectly, to teach or inculcate aiif opm* 
ions opposed to the Holy Scriptures or tiie Siunter 
Catechism, and that he will not exerdae the fanefiou 
of his office to the prejudice or subversion of titf 
Churdi of Scotland." The Presbytery of the bonsii^ 
or the heritors, may, if they see cause, present* 
complaint to the Secretary of State against aiqf 
sdioolmaster who has violated the above dedaratioBi 
and the Secretary may appoint a commission to ''ifr 
quire into the charge, and to censure, sospeod, or 
deprive such schoolmaster as they diall find to b« 
just." But the jurisdiction of the Presbytery, in caaei 
of immoral conduct, or of crudty on the part of ^ 
schoolmaster, is transferred to the Sheriff befon 
whom complaints may be brought by the heritors aai 
minister o^ or any six heads of fiunilies in the pariflli» 
whose children are attending the school, provide! 
that the authority of the Presbytery of the boondi 
has been previously obtained. 

The religious test had long fallen into desuetude in 
the case of the teachers of burgh schools, but a law- 
suit having been undertaken by the dergy of Elgm 
for the purpose of compelling the teachers in th« 
grammar school of that burgh, dtberto subscribe tk 



Apiembet, 186&] 



THE SCOTTISH LAW MAOAZDTa 



U 



CoD&ssion of Faith and the formula of the Established 
Gbuch, or to resign their ofBces, a clause was 
inerted in this Act entirely aboHshing the test in 
the case of all bnigh teachers. 

Doling the four years which have elapsed since 
the Parochial and Burgh Schoolmasters' Act became 
liT,ithas greatly improved both the social status 
■ndthe efficiency of the parochial teachers^ and has 
m^ fdlfilled the expectations of its promotera 
hi not a few parishes the heritors have with praise- 
maikj Uberality increased the salary of the school- 
mastea beyond the maximum prescribed by law^ and 
hsn otherwise sought to promote their comfort and 
naefohieBS. The Act, however, made no provision 
far the extension of the parochial system, so as to 
render it eommensuxate with the educational wants 
of the cocmfary; and there is a great deficiency in the 
means d education, both in the crowded seats of 
manofiietares and commerce, and in the large, thinly- 
jMopled, and poor parishes of the Highlands and 
ifiJaDda. The grants of public money made under 
Ihe anthohty and management of the Committee of 
the Friyy Council have stimulated the various 
leGjgums bodies to establish denominational schools 
bt the education of their own adherents; but they 
hsfedone comparatively little for the great seats of 
naDQ&cturing and commercial industry, or for the 
nally necessitous districts of the country. The 
esratial principle of the system is to help those who 
jie aUe and willing to help themselves. Where 
pai^ spirit, therefore, is strong, and the people ap- 
piedate the value of education, and are able and 
viDing to pay for it^ the Privy Council system has 
e&cted a great deal But where the people are 
f^Mtbetic through ignorance, or helpless through 
porerfy, it has proved entirely inefficient. The con- 
ikUm that this system is quite inadequate to over- 
take the educational wants of the community has 
: heoome almost universal among Scotchmen, and the 
attempt to introduce the reviaed code into Scotknd 
has tended still farther to increase their dislike to the 
hivy Council scheme. The government was in- 
dooed, by the urgent representations of the school- 
auiaters, and of a number of the most zealous Mends 
ai education, to appoint, at the dose of the Session of 
1864, a Boyal Commission, composed of eminent 
ikateamen, lawyers, and philantrophists, to inquire 
into the state of education in Scotland. A consider- 
aUe number of witnesses selected from eminent 
dimes, teachers, and inspectors of schools have been 
examined before this Commission, and their evidence 
hag been published in a report which was laid before 
Ptefiament in the course of last Session. The per- 
naal of that evidence is sufficient to show that there 
is no formidable difficulty to prevent the reform and 
,&i3xnmn of the Scottish parochial ^stem^ so ^s to 



adapt it to the present condition of the country. It 
is made evident that the great body of the Scottish 
people are favourable to a national system of educa- 
tion, and are agreed as to the principles on which 
such a system ought to be conducted. They have 
still the same form of church government^ the same 
order of worship, the same Confession of Faith, the 
same Catechism, and they differ only respecting mat- 
ters which cannot be introduced into any scheme of 
instruction for children. In these circumstances 
there is good reason to believe that the Commissioners 
will be able to devise a plan for the extension and 
improvement of the existing system, which will 
satisfy moderate men of aU parties, and will bring a 
sound education within the reach of all classes of the 
Scottish people in every district of the country. 



THE GAME LAWS. 



DuBma the recent elections the Qame Laws were 
much discussed in the county constituencies. There 
was, as there always must be on such questions, some 
slightly irrelevant talking, but, notwithstanding that, 
our agricultural friends proved that they had a sub- 
stantial grievance, though, as it seems to us, they 
somewhat mistook its origin, and to a great extent 
sought for the remedy in the wrong direction. 

The evils of which the fEurmers complain have not 
their main seat in the Game Laws themselves. We 
think these laws, as we shall take this opportunity of 
pointing out, might be amended in many respects, but 
they could not be entirely abolished, and even were 
that practicable, it is doubtful whether the farmer 
would be anything the better of it. When men 
speak of abolishing the Game Laws, they generally 
mean abolishing the laws punishing trespass in pur- 
suit of gama But were this done, the £anner might 
find that the crowds who might take to shooting in 
those happy times might be fully as injurious to his 
crops as his present enemies. And if, to protect the 
farmer £rom this, any law of trespass were to be re- 
tained sufficient to keep off intruders, the farmer 
would still fiind himself no better off as to the game, 
for while the game was thus kept safe from others, 
it would still be in the power of the landlords to 
keep it safe from him by ocmtracting with him that 
he was not to touch it under sufficiently severe 
penalties. Some, perceiving clearly that the aboli- 
tion of the Game Laws, even if practicable, would 
not attain the ends they seek, advocate something of 
a more extravagant description, and ask that it 
should be made illegal for a landlord to contract with 
his tenants that the right to the game should be re- 
served to him, and that — notwithstanding the terms 
of the lease — ^the tenants should have power to destroy 
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it as they pleased. This proposal, besides betokening 
a certain nnscrnpnlonsness both in its conception and 
contemplated mode of ezecntion, betokens great ignor- 
ance of the things which it is within the province or 
even the power of legislation to prohibit The right 
to take game has a value in the market, and if the 
landlord reserves the right to himself, he just receives 
80 much the less rent; and the proposal, as regards 
present tenants, is just to get by force of law from 
the landlord a right for which they have not paid; 
and as regards future tenants, is just to enable them 
to protect their pockets at the expense of their con- 
sciences. It would be obviously unfair, therefore, to 
make such an enactment; and were it made, it would 
be one of those enactments which would prove in- 
operative; for it has always hitherto been found that 
attempts to dictate to bearded men within what 
limits they were to bargain about their own, have 
not proved worth the paper on which they were 
written. We may dismiss, therefore, from view all 
those proposals for remedies, which seek them 
either in the direction of phicing valuable rights of 
property beyond the protection of the law, or in 
attempts to prevent men from contracting as freely 
as they may please, and turn our attention to reme- 
dies of a more reasonable kind. 

The first thing in the question of the Qame Laws 
is to understand whom it concerns This is plain 
enough. It has no legitimate concern for any one 
except for landlords and tenants. The wild animals 
that are found upon land are just as much part of 
its produce as the trees or plants that grow upon 
it. It is only in a very indirect manner that the 
game question concerns the general public, which 
contributes nothing to its production. The only 
interest of the public in game is the same as that 
interest which it has in all articles of value — namely, 
to preserve them for the benefit of those at whose 
cost they have been produced. For this reason the 
public enacts laws to prevent trespass in pursuit of 
game, and prohibits poaching — ^in itself a dishonest 
and demoralising occupation. Having thus secured 
the undisputed possession of the game to those to 
whom it belongs — namely, to the owners and occupiers 
of land — the public has done its work, and the next 
thing is for these parties equitably to arrange their 
mutual interests to their own satisfaction. There are 
two ways of doing this — by legal enactment, and by 
private bargain. Of these, the latter is by far the 
more important, as maybe well seen from the example 
of Oreat Britain, where the law in England is better 
in an essential point, than it is in Scotland, and yet 
the state of matters considerably worse. 

Throughout the department of law which concerns 
game there runs a great fallacy — ^that game is not pro- 
perty. When the countiy was not enclosed^ there was 



some reason in treating game as belon^g to no one, 
and as becoming the property of the captor by the 
mere act of taking. There was also in old times a 
difficulty in conceiving a right of property in artidei 
which at one moment might belong to one, and at the 
next to another — ^the right changing as the place 
where the animal could be captured changed. Nov 
there is no such diffiiculty in making any such cooeep- 
tion, funiliarised as we now are with floating rigfati 
of property of every description; and to continue to 
apply the old rule of law is wilfully to shut our ejm 
to the altered state of the circumstances. For,Je< 
the law use what language it will, game now is pro- 
perty, and property of a very valuable descripira. 
Game — ^living, wild game — ^may be bought and sold, 
may be hired and let as property. As property^ it 
may be taxed; and, as property, may be made liable 
at the owner's death to contribute to the maiateiumee 
of his surviving relatives. To every impoitaot intent 
and purpose, tiie right to game is now practically a 
right of property; and the only person who benefits 
to any material extent by the fiction that it is not, is 
the poacher. The liking which many have for the 
antiquated rule arises from the circumstance (whicb 
likewise explains many other things in the gise 
controversy), that landlord and tenant have in goeni 
left their mutual interests in game so ill-defined orflo 
inequitably arranged, that a friendly eye is cast <a 
the poacher's infractions of the law, as convenientJy 
protecting the tenant from the powers of the land- 
lord. 

It is time that the old fiction that game ia not 
property were removed. Its continued existence is 
noxious to the public, in so far as it gives a spedea 
of encouragement to breaches of the law. Wh its 
existence, too, is bound up a quantity of prejudices 
which form a great hindrance to the equitable «^ 
justment of the interests of landlord and tenant H 
the right to game were recognised as a right of pro- 
perty, the parties interested in it woidd see at onoe 
the folly of not making workable contracts as to its 
enjoyment So long as the right to the game ii 
deemed a personal privilege of the landlord, it wi' 
seem needless to him, or to his tenant, to batgiin 
about it. If clauses are inserted in the lease to 
prevent encroachment on the privilege, eveiythiiig 
will seem to have been done of which the nature 
of the subject-matter permits. But if hares were con- 
sidered as much property as sheep, a tenant would as 
soon dream of consenting that his landlord shoold 
feed an unlimited quantity of the latter as of the 
former on his turnips; and, to take another illustra- 
tion, were pheasants as much property as turkejs, 
a landlord would hardly think it &ir, without spedal 
agreement or compensation, to breed and feed ss 
many of them for the market as he pleased on his 
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tenaDt's crops. In the interests, therefore, both of 
tenant and lancUord, the first improvement on the 
kw that we shonld propose would be to declare 
game to be property. 

Having settled that game was property, the next 
thing that it is requisite to consider is, whether any 
special legislation is necessary for its protection, be- 
jond the provisions which the law makes for the 
protection of all property. To this question we 
venture distinctly to reply in the negative. If 
the poacher be punished as a thief, game has 
sufficient protection, and all the paraphernalia of 
dose times and game licenses may disappear. There 
are abundance of hares, though there is no close time 
for them, and though licenses to kill them are for 
the most part unnecessary. It is the same with 
rabbits; and the edible kinds of wild animals, not 
included vithin the arbitrary classification of game, 
zsxs^ ill sufficient abundance without any kind of 
protection whatever. And special legislation for 
game is worse than unnecessary: it is positively 
harmful. It gives to game an altogether extravagant 
Talue and importance, creating inducements of a 
5£roj2g kind to its production in preference to animals 
cf a more useful character. The law at present 
attaches quite nn absurd importance to game, and 
even surrounds the game-killer with an aristocratic 
dignity. These things encourage both excessive 
game preservation and poaching; and the sooner the 
real insignificance of the article is recognised by the 
law, the sooner will the game question adjust itsell 
The abolition of the close times would create no 
inconvenience of any kind. To the abolition of the 
sjstem of game licenses there would attach the 
inconvenience of a certain loss of revenue; but we 
^ rii^ enough to afford it; the agricultural interest 
i^uires it; and if the removal of that special legis- 
lation which gives to game its present fictitious value 
were to result in the food, now employed wastefully 
in feeding hares and rabbits, being employed econo- 
I mically in feeding oxen and sheep, the public would 
k no losers in the end. The second alteration which 
I We should therefore propose would be, to remove all 
! unnecessary distinctions between property in game 
and property in other articles. 

Having declared game to be property, and freed 
ttic exercise of the right to that property from all 
unnecessary restrictions, the next thing to be done 
Awards adjusting the interests of landlord and tenant, 
18 to declare to which of them it shall belong in 
the absence of express stipulation. On this point it 
does not seem to us, that there is room for doubting 
that our present law is wrong; and the legislature 
^ «o ruled in England as far back as 1831. The 
accessory should follow the principal, and the man 
who feeds and maintains the game should have it, 



where he does not expressly consent to give it up. 
Accordingly, the law of England gives the game to 
th« tenant, unless where he expressly consents that 
it is to be reserved to the landlord.* The third 
change on the law of Scotland which we should 
therefore propose would be to assimilate it in this 
respect to the law of England, and declare game, in 
the absence of an express stipulation to the contrary, 
to belong to the tenant. In making this change, it 
would be requisite to preserve (as was done in Eng- 
land) the existing jrights of parties, by making the 
new enactment apply only to leases entered into after 
its dato. 

If the law declare game to be property, free it 
from restriction, and place it in the tenant's hands 
in the absence of express stipulation, the law will 
have done all that it can do to place the game 
question on a satisfactory footing. The remainder 
lies with the tenants themselves; and what they will 
have next to look to, will be the kind of bargains 
they make with their landlords. At present there is 
a disposition among the inferior tenantry in many 
parts of the country to take farms upon any terms. 
They got the farms at a much lower rent than a 
tenant of capital, with fair terms, could afford to give; 
but they take them with all manner of bad stipula- 
tions. They, in fact, place themselves entirely at 
the mercy of the landlord. They bind themselves 
to protect the game for him, and what is ev^n worse, 
they renounce all claims for damages, no mat^r to 
what extent the game may be increased. Their 
bargains, in fact, are little else than to take from the 
farms what the game may leave. For men willing 
to enter into bargains such as these, the law can do 
nothing. They make bargains for themselves such 
as no commercial man, being sane, would make, and 
they are as little entitled to sympathy from the public 
as their game-preserving landlord; for without their 
assistance it would be impossible for him to waste 
the produce of his landa on his selfish amusements. 
There is nothing for it but to leave them to their own 
devices, which seem usually to consist in alternately 
coaxing and bullying their landlord to induce him to 
exercise his rights on their standard of moderation. 
If tenants cannot get farms except on these terms, 
let them leave them alone, and seek elsewhere or in 
other walks of industry, some field of labour where 
they may be secure that where they sow another 
shall not reap. 

To tenants of a different description there are 
various suggestions that may be offered, by way of 
guidance in framing their bargains. Of course the 
most satisfactory plan of all would be for them to 
offer such a rent as would induce the landlord to let 
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the law, as we have proposed to alter it, take its ■ 
course, and let the game go with the rest of the pro- - 
dace of the laud. After all, this is very much a ques- 
tion of money; and when landlords have fully compre- 
hended that to reserve the game is to diminish the rent, 
— and to make a large, because a speculative, deduction 
from it — ^bonds, and jointures, and the other burdens 
that press heavily on the heads of families, may make 
most of them willing enough to enter into reasonable 
bargains. li^ however, the tastes of the landlord for 
exclusive sport are stronger than his necessities, there 
is one condition which a tenant ought to insist upon 
where the game is reserved. He should have sonae 
condition to prevent its increase to an unreasonable 
extent, and some provision for the valuation and pay- 
ment of the damage it may do, if it should so in- 
crease. This provision might be, that it should be 
valued by arbiters to be mutually chosen, with power 
to choose an oversman, or, in the event of their being 
unable to agree upon one, with an oversman to be 
named by the Sheriff If conditions such as these 
would not be agreed to by the landlord, the best 
thing for the tenant would probably be to look else- 
where; but if still determined to have the farm, and 
able to get it at a low enough rent to cover the risk, 
he might stipulate that game was not to be bred 
artificially or reared for the market on the land. 
These last conditions would at least prevent unnatural 
increase, and remove the pecuniary incentive to exces- 
sive preservation; but they would be ineffectual, and 
are only proposed as being better than nothing. 
Where all conditions for his protection are refused, 
then clearly the farmer should neither waste time 
nor capital on the adventure. 

It will be observed, on looking back on the various 
proposals we have made, that the results of many of 
them might be attained under the present law. Some 
of the results, however, are not so attainable; and the 
effect of all of them would be to make the matter 
much simpler — so simple, indeed, that all the existing 
Qame Laws might be repealed, and the few pro- 
visions necessary to replace them embodied in a short 
code applicable to the United Kingdom. Till this is 
done, we conclude with the practical bit of advice to 
tenants to take a leaf out of their . landlord's book, 
and consult a law agent before signing a lease. If 
they do this, they will find that, provided they are 
willing to pay fairly for it, there will be much com- 
fort to be derived without invoking Parliament to 
lift them out of the mud. 



ESCAPES OF PRISONERS ON TECHNICAL 
GROUNDS. 

The observant reader of our writers on criminal 
law and the Justiciaiy reports of decided cases, can- 



not fail to be struck with the frequent escapes from 
justice of prisoners on purely technical grounds. 
These cases forcibly illustrate the extreme strictnea 
of our practice, and the tenderness with which ac- 
cused persons have been regarded since the bad 
practice of earlier times. The study of such cases 
is interesting and instructive, and shows various 
though slow, changes and improvements in our 
criminal practice. The following paper will be de- 
voted to a consideration of some of the more notable 
of such cases. 

In a case of rioting indicted for trial before ihe 
Circuit Court, Ayr, 1815, it was objected bj tie 
pannel's counsel, after the assize were sworn, and the 
first witness was called, that the copy list of w^ 
nesses served on the prisoners did not bear the copj 
signature of the prosecutor, according to the osoil 
practice. The objection was sustained, and as the 
Advocate-Depute was thereby debarred from examin- 
ing any of his witnesses, the case was lost, and the 
jury returned a verdict of not guiUy {Hume ii, 
251). A similar omission occurred, and the hke 
fatal result followed, in a case of murder before 
the High Court, Edinburgh, 1821, and in other 
cases {Hume ibid, and p. 319). The cases woe 
irrevocably perilled after being remitted to the aaw 
and the jury sworn; and the reservation of the dK 
jection till that stage of procedure was necessadl 
fatal to the prosecutions. It was quite competent ia 
those days to reserve such objections in this my; 
but an Act of Adjournal passed shortly afterwards 
required that all objections founded on diacrepaacies 
between the record and service copies, should be 
stated before the swearing of the jury. In the event 
of an objection being then sustained, it was com- 
petent to desert the diet under the libel, on the 
motion of the prosecutor, in order that a coned 
libel might be prepared; unless such objection hap- 
pened to arise on Criminal Letters under the M 
1701, when remedy was beyond the prosecutor's 
power. In the paper on the Habeas Corpus Act ia 
last number of this Magazine, we noticed a case in 
which a prisoner accused of murder, who had takes 
the benefit of the Act, escaped on precisely the^ 
same objection as the above. 

A fatal incident of a unique character occurred at 
the Circuit Court, Aberdeen, 1826, in the case of' 
John James Allen Wilson. He pleaded guilty to the 
charge against him both to the Court and the Assm, 
as was then the practice. It was then discovered 
that the case had been called a day too toon] whereoD 
the Advocate -Depute suggested that the prisoner 
should retract his confession, which he according^ 
did, and a verdict of not proven was pronounced, on 
which he was dismissed from the bar {Hume, ii., 263). 

Before the High Court, November, 1827, Willi«n 
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Campbell, a boy of nine years of age, was charged 
idth theft, and a man and woman were charged with 
I reaettiog the stolen property. After the jnry had 
beeD sworn, it was discovered that the principal wit- 
ness against the resetters was absent, and without 
him the prosecutor's case was hopeless. It was too 
lite, however, to desert the diet; the prosecutor led 
00 evidence, and the jury returned a verdict of not 
gfolfy. The unlucky juvenile thief, who was a mere 
tool is the hands of the resetters, had, however, con- 
fessed his guilt before the Court, and he had sentence 
of eighteen months' imprisonment {Sifme's Jmticiary 
RepcTti, p. 247; Mume, ii., 305). 

In the case of Hugh M'Neillage, accused of cattle- 
sieaKng at the Inverary Circuit Court, September, 
1S50, after the pannel had pleaded not guilty and 
been remitted to the knowledge of an Assize, it was 
objected to the competency of the jury taking cogni- 
sance of the crime, in respect of the terms in which 
the indictment was framed. The usual words of style 
as to the crime, **hdng found proven hy ilie verdict of 
on Jtfi2e/' had inadvertently been omitted, and the 
^otds "being found proven by t}oi% judicial confession*' 
of the pannel were alone in the libel. It was answered 
fcr the prosecution that the objection came too late, 
ud should have been stated to the Interlocutor of 
I KleTEQcy remitting the pannel to the Assize. The 
I I^rd Justice-Clerk held the objection to be good, and 
, tbtit was not stated too late; and the pannel was 
I ttsoilzied simplidier, and dismissed from the bar 
I (Smsl'tJutiiciaryBeportSy p. 459). In a subsequent 
case before one of our northern Sheriff Courts, after 
^ prisoner pleaded not guilty, and he was about to 
be remitted in ordinary form to the Assize, an objec- 
tion vas taken to this proceeding, because of the 
^isaioQ of the same words as in M'Neillage's case, 
'le objection being here stated at the outset pre- 
vented a fatal issue; the diet was deserted pro loco et 
^porf, on the prosecutor's motion; and the prisoner 
^M subsequently tried on a corrected libel. M'Neil- 
lage's case was not here referred to, and was certainly 
unknown to the prisoner's agent. 

Many objections have been sustained to the cita- 
tion of witnesses after the prisoner was remitted to 
the Assize. A noticeable case of this description is 
that of John Proudfoot, who was charged with mur- 
der before the Circuit Court, Perth, April, 1 823. On 
&e first witness being called, it was objected to his 
citation, and to the citation of all the other witnesses 
^ the case, that, when they were cited, the messenger 
«>d not the warrant of citation on his person. The 
^^^tignation of the witness was correct, and the cita- 
bon otherwise unexceptionable; but the fact objected 
^ having been verified, the witness was not allowed 
^ be examined, and the jury, in consequence, found 
the prisoner not guilty of the charge of murder {Sluivi's 



Justiciary Cases, No 96; Alison^ Practice, p. 394). 
This objection was founded on a formerly established 
principle, that if a witness appear without having 
been cited with all legal formality, he must be reject- 
ed, on the ground that he had shown an undue desire 
to appear as a witness, and that he must be held to 
appear without due legal compulsion if any error, 
however trifling, could be discovered in the mode of 
citation or the messenger's execution. We make the 
following apt quotation from Sir Archibald Alison: — 
" When objections of this sort, which were totally un- 
" intelligible to the great body of mankind, and did not 
" in the slightest degree affect the justice of the case in 
" which they occurred, proved frequently fatal to prose- 
" cutions, and murderers and highway robbers walked 
''away from the bar when the clearest evidence 
" existed against them, merely because their counsel 
" bad discovered some erasure, or the mistake of an 
'^ S for an ilT, or a James for a John, in the execution 
" of citation returned by the messenger who cited the 
'' witnesses, it is not surprising that the administra- 
" tion of criminal justice was considered as subject to 
''irremediable uncertunty, and chance, more than 
" either justice or mercy, was regarded as regulating 
"its decisions" {Practice, p. 394). By the excellent 
Act of Sir William Hae, which effected many amelio- 
rations in criminal practice, it was declared no longer 
competent to state any objections to the citations of 
witnesses or jurors, who may appear without citation, 
and the officer need not be possessed of the warrant 
to cite (9 Qeorge lY., cap. 29, sections 7 and 10). 

Of objections to the designations of witnesses 
which have proved fatal, the remarkable case of 
Bernard Kean, indicted to the Circuit Court, Glas- 
gow, September, 1821, may be cited. On a witness 
being called for the prosecution, it was objected for 
the pannel that the witness resided at No. 158 Tron- 
gate Street, Glasgow, and not at 128, as designed in 
the list of witnesses. The objection of erroneous 
designation was sustained, and as the case could not 
be established without this witness, no farther evi- 
dence was led, and the pannel was dismissed with a 
verdict of not guilty. (Shaw's Justiciary Cases, No. 
47,) The accused is entitled to such a description 
of the witnesses as will enable him to discover them, 
so that he may not be in ignorance of who are to be 
adduced against him. It used to be a frequent 
ground of objection that the designations of the 
witnesses were not sufficiently precise, but in Kean's 
case the prisoner escaped because of an unusual and 
unnecessary precision; the No, of the street was 
superfluous, and the designation would have been 
unexceptionable without it. Such objections, stated 
after the jury were sworn, when remedy was impos- 
sible, were found most adverse to public justice, and 
they were removed by the foresaid Act of Sir William 
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Ilae^ which declares that if an accused person has 
been nnable to find out any witness mentioned in the 
list, or has been misled in his inquiries respecting 
such witness, this fact must be stated before the juiy 
are sworn, when the Court shall give such remedy as 
may be just (Sect 11). This reasonable provision 
at once put an end to the evils for which it was in- 
tended. Since it became law — though there has 
been no lack of unsubstantial objections to the desig- 
nations of witnesses — there has not been a single 
case where it was alleged that the accused had been 
misled as to the witnesses meant, or that he was 
unable to discover them. 

An objection to the admmibility of a witness was 
sustained, and proved fatal, in the case of Duncan 
Hunter, who was, at the Inverness Circuit Court, 
September, 1838, charged with an aggravated assault 
upon his brother. On the brother being called as a 
witness, it was objected that he was an outlaw, and 
could not, therefore, be examined as a witness. The 
Advocate-Depute had apparently relied upon the 
Court recalling the outlawry^ and, on the objection 
being taken, he moved that this should be done. The 
Judges, however, refused the motion, because no 
previous application to that effect had been made. 
The case was consequently lost, and the prisoner was 
dismissed from the bar. {Sunnion's Reports, ii 181.) 
This objection of outlawry in the case of a witness 
appears to be still competent after tHe jury are 
sworn, and upon the witness being tendered, although 
such an objection to a juror must be stated before 
the jury are sworn (G Geo. IV., cap. 22, sect. 16). 

In the case of David Bruce, High Court, March, 
1836, accused of theft from his father, the prisoner 
escaped because of his parent availing himself, on 
being placed in the box, of his option to decline giving 
evidence — a privilege which the law then allowed to 
parents placed in this painful position — and a verdict 
of not guilty was consequently returned {SwirUon*B 
Reports, L, p. 161). In another case of a man for 
forging the names of his father and brother to a bill 
of exchange, and uttering the same, the father availed 
himself of his option to decline giving evidence, 
whereon the Advocate-Depute withdrew the charge. 
It was certainly an anomalous proceeding that a 
parent should give evidence in the preliminary stages 
of the case, and cause a prosecution to be instituted, 
and should refuse to depone to his previous informa- 
tion on the case being presented in Court. As several 
notorious offenders escaped from justice because of the 
tenderness of their parents, the option of declinature 
was taken away by the Act 3 and 4 Vict., cap. 59. 

Many prisoners have escaped because of the Court 
refusing to allow their children, as being under the 
age of pupillarity, to be examined as witnesses against 
them. This rule was founded on the hardship to 



which children would be exposed, if called on to give 
evidence against those on whom they were depend- 
ent The prindple was fully adopted in the case of 
Isabella Blinkhom, who was •charged before the High 
Court, June, 1824, with the murder of one of her 
children. Her son, a boy between 13 and 13 yesn 
of age, was offered as a witness for the prosecation, 
but rejected by the Court; and, as the murder oooM 
not be proved without him, the prisoner was acquitted. 
It was ably ai^ued by the prosecutor that, al&ougii 
a pupil child is in general inadmissible, it would be 
unreasonable to apply the rule to cases where the 
parent was charged with the murder of one d tlie 
children themselves, as otherwise ''a privilege inteodad 
" for their protection, would be converted into ibt 
"means of their destruction." This aigument^ how- 
ever, did not prevail with the Court (Alison's Pm- 
iice, p. 465). In the same month, before the High 
Court, a man was charged with the murder of his wife 
by cutting her throat with a razor. Two boys, sons 
of the prisoner, who had peeped through a window 
of the house, and seen their father cutting their 
mother's throat, were offered as witnesses by 
the prosecutor, but the Court rejected them as 
under age. Fortunately for the ends of justice, there 
was sufficient circumstantial evidence to convict the 
prisoner, who suffered the last penalty of the kv 
{WUliam Divan, Hume, ii 348). Children aftowthc 
age of pupillarity were also formerly allowed to dedise 
giving evidence against their parents. An example 
of this occurred in the case of two women, mother and 
daughter, who were tried for the murder of an illegi- 
timate child, to which the latter had given birth, aod 
where the sister of the latter, who had witnessed 
the murder, declined to give evidence, and her option, 
in respect the mother was a pannel, was admitted hj 
the Court, and she was withdrawn {Alison's Prai^ 
p. 467). As disastrous consequences followed from 
the exclusion of such witnesses, the privilege of 
declinature, allowed to children of prisoners, iras 
taken away by the Act before mentioned, 3 and 4 
Vict., cap. 59. 

In some cases the Court have refused to adnut 
the evidence of young witnesses who were in no way 
related to the panneL In the case of John M*Carter, 
November, 1831, accused of theft, a boy aged wm 
years was called as a witness, and being interrogated 
by the Court, he said that he could not read; that he 
knew he should tell the truth, but did not know 
where liars went to; that he had not been taught his 
questions, or to read his Bible; and that he had got 
no instruction at all. The Court thereupon refiised 
to admit his evidence, and the result was an im- 
mediate abandonment of the case {BeWs Notes to 
Hume, p. 247). There arc many grown-up pcrsoDB 
who have not been taught to read their Bibles, and 
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who are as ignorant as this boy was^ and who might 
tt reasonably be ezduded from giving evidence; but 
DO objection has ever been made to their admissi- 
bility. Truth is not necessarily incompatible with 
i^orance, and ignorance should not disqualify a 
person from bearing testimony to what he saw. It 
IS difficult to reconcile the judgment in this case 
vhh the numerous class of cases of stealing from 
ddldren, in which the children, however young, if 
able to articulate, are the principal witnesses. It is 
the daily practice of the Court to admit such wit- 
nesses. There is no established rule that children 
are in any case to be excluded from giving testi- 
mony; and the arbitrary power exercised by the 
Cornt in excluding young witnesses who have not 
learned to read their Bibles is of dangerous tendency. 
It is the peculiar province of the jury — ^from whom 
no evidence that may throw light on the case should 
be excluded — ^to determine the credtbilUy of a wit- 
ness, and to analyse and attach the proper value to 
his evidence. A recent instance of the arbitrary 
exclusion of a witness occurred in the notorious 
Ea^esham poisoning case, tried before the Circuit 
Coort, Glasgow, December, 1857. An intelligent 
girl, between three and four years of age, was in the 
room with the murderer and his victim when the 
murder was committed, and she saw the poison 
sdministered, and the woman fall. The Advocate- 
Depute pressed the Court to admit her evidence, and 
argued that the prevailing tendency of the age was 
nther to admit than exclude evidence; but the Lord 
Jmtice-Clerk refused to aUow the girl to be examined. 
Fortunately the circumstantial evidence was sufficient 
to prevent a defeat of justice, and the prisoner was 
convicted and executed. 

We now come in natural order to consider a 
nnmerous and more practical class of cases, in which 
priBonerB have escaped because of the prosecutor 
filing to prove the crime to have been committed in 
the precise manner libelled, by time, place, and 
circumstances; but we purpose reserving these cases 
for a separate paper. 



THE QUESTION OF DOMICILE IN CASES 
OF DIVOKCE. 



DrvoKCE, it is true, can only be granted in the Court 
of Session, and it may be assumed that Sheriff Court 
practice has little to do with it Were it not, indeed, 
for the action of adherence which forms the founda- 
tion of the ordinary form of process, and might once 
«s competently have been initiated before the Sheriff, 
as Commissary, as in the Court of Session, there would 
be less, even of historical, connection betwixt the 
Mifeiior and superior jurisdictions on this point than 
there really is. Nevertheless, a good many after- 



questions, springing from the decrees awarded in 
divorce cases, may and do come occasionally under 
consideration of the Judge Ordinary; and now that 
an English tribunal has become empowered as well 
as the Scotch Supreme Court to exercise the powers 
of divorce a vinculo matrimonii, the question of domi- 
cile, as it affects the matrimonial relation, threatens 
to become rather more complicated, and seems to 
require examination, and, if possible, a distinct ad- 
justment 

When as yet the sole power of the English Courts 
consisted in pronouncing in the Arches* Court decree 
of separation a mensa et tJioro, and the sole possibility 
of divorce remained with the Legislature, and re- 
quired a private Act of Parliament, Scotland was the 
grand resort of divorcees, not only native bom, but of 
any domiciled Englishmen and women who might 
choose to take up a forty days* residence within ^lis 
kingdom, in order to obtain dissolution of the bonds 
of matrimony. And yet even under this state of things, 
Sheriff Eraser tell us, in one of the most pleasant of 
our standard law works, that "The conjugal relation 
has stood not less but infinitely more secure and 
sacred since separations a mensa et thoro for adultery, 
which were extremely conmion under the Popish 
jurisdiction, fell into total disuse; and the number of 
actions for divorce a vinculo has, in proportion to that 
of the population, remained nearly the same at all 
periods since the Commissaries were first appointed 
in 1563, down to the present time." * 

These stationary statistics testify a good deal in 
£&vour of the more efficacious remedy, especially as a 
good deal ' of the Scottish divorce practice of later 
years has been truly of English origin. But we see 
the reason in the extraordinary development of the 
English Divorce Court from its institution under 
Sir Creswell Creswell to the present day; or rather 
we must attribute the enormous increase of such 
cases there, as contrasted with their absolute retro- 
gression (the progress of the census considered) in 
Scotland, to the requirement of the preliminary step 
of the action of adherence in cases short of adultery — 
cases of malicious desertion. By 4 Geo. IV., c. 97 
^ee also LaJtham v. Frovan, 8th March, 1823; 2, 
Shaw <Sf Dunlop, 284), the action of adherence was 
declared necessary to found an action of divorce; and 
although it was omitted in the enumeration of consis- 
torial matters transferred to the Supreme Court 
jurisdiction by 1 WilL IV., c. 69, 35, this form of 
action was included amongst those rendered privative 
to the Court of Session by 13 and 14 Vict, c 36, 
sect 16. Originally the Scotch action of divorce, on 
the ground of desertion, proceeded on the statute 
1573, c. 55, which refers to it as emanating from the 
Reformation; and the old Scotch lawyers were wont 
to justify the procedure by referring to the language 
of the apostle Paul in 1 Cor. vii. 10, 11 — "And unto 
the married I command, yet not I, but the Lord, Let 
not the wife depart from her husband: but if she 
depart, let her remain unmarried, or be reconciled to 
her husband: and let not the husband put away his 
wife." This dictum, however authoritative it must 
needs be deemed, would not, when read in connection 

* Fraser on the FenoDal Belatiozui, vol. i., p. 656. ^^ 
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with the context, by any means be accepted as so strong 
a Scriptore warrant for the law practice referred to in 
our day as in that of the Reformers. The simple fact, 
however, that f&r three centuries there existed in 
Scotland a remedy entirely new to English subjects, 
except as coming temporarily under a Scottish 
jurisdiction, would seem to have guarded against 
what we can scarcely pronounce as the mere use, but 
rather the abuse of it when at length introduced into 
England, by the nature of the preliminaries essential 
to obtaining decree of divorce on the minor plea of 
desertion. For instance, the Scotch action of 
adherence cannot be raised, or decree pronounced 
in it, till one year after desertion; and even 
then four years must be allowed to elapse between 
the first desertion and the divorce. This regu- 
lation of course rendered it nearly impracticable for 
English suitors in divorce cases to come into the 
Scotch Courts on any ground save that of adultery, 
which being an offence in the eye of the law, no lapse 
of time beyond the forty days' residence, and the 
necessary period occupied by the procedure, was 
deemed necessary. In England, however, no prelimi- 
naries of the kind are known. Cases of all kinds in 
the Divorce Court are quickly disposed of on viva voce 
evidence; and there is more left in the discretion of 
the Judge than before any other tribunal of the south, 
with exception, possibly, of the Court of Chancery. 
It is not the accident of having enjoyed in succession 
the presidency of two of the ablest and most over- 
worked Judges on the Bench that has produced such 
a rush of divorce business before the new English 
tribunal. We trace it entirely to this laxity of prac- 
tice, which strikes us the more that, in proportion 
as the southern Court has been opening its own 
door to an influx of divorce cases on all shades of 
foundation, it would seem to have been seeking to 
shut that of the Scotch Court against EngHsh-bom 
suitors in similar actions. We might especially en- 
force this remark with a reference to the case of Pitt 
V. PUtj finally decided in the House of Lords, 6th 
April, 1864, in which it was held by that Court that 
in order to give jurisdiction to the Scotch Consistorial 
Court to entertain an action of divorce, the domicile 
of the husband must be entirely and to all intents in 
Scotland. In this case the Hon. Mr Pitt, after having 
been married in England in 1845, continued resident 
in that country till 1854, and then resorted to Scot- 
land to avoid his creditors, leaving his wife in Eng- 
land. In Scotland, accordingly, he had ever since 
resided; and having now raised an action of divorce 
in Scotland, at his instance against his wife, who had 
never been in Scotland, the Court of Session decided 
(5th December, 1863) that the domicile of the wife 
following that of the husband, the matrimonial domi- 
cile must be held to be Scotch, so &r as to sustain 
the competency of this action. They reserved their 
opinion, whether this, however, would also constitute 
a domidle in a question of succession; whereas, the 
House of Lords (6th April, 1864), reversing this 
decision, held, that unless Mr Pitt were domiciled in 
Scotland to all intents and purposes, having relin- 
quished his original domicile and acquired a domicile 
there, which they did not consider to have been 
established, the judgment of the Court of Session 



could not possibly be sustained. This, after all, is 
not materially different from the celebrated diokm 
of Lord Moncrieff on the question of domicile: — 

" The question where a man's legal domicile ia^ is 
always a question of circumstances. The principle 
which regulates it is clear enough, that it is in that 
place where he had his fixed residence ammo rmm- 
endi Residence alone does not fix it if it be tiaiM- 
tory. But the, question whether the intention and 
the fact of permanency exist, depends on all the cir- 
cumstances of the man*s situation. A student does 
not acquire a new donddle by a residence at a Uoi- 
versity, nor a soldier in the King's army by resideue 
in the place where he is temporarily quartered. M 
these are not absolute or arbitrary rules. Tbqr de- 
pend upon the principle, and must be regulated lod 
modified by the substance and common sense of ^ 
thing; and if the residence ia in its reality peraumeat, 
the attendance on the lectures in a university, or tk 
subjection to the laws of the army, will not prevent 
the effect of it " {GUxrhe v. Newmarth, 30th Dccen- 
ber, 1833; 12 Shaw, Dunlap, and Bell, 2SS), 

Accordingly, although the general nm of Sootck 
practice, in regard to domicile in founding actions of 
divorce, has run in fiivour of the forty days' residence, 
considered as a sufficient domicile for founding the 
jurisdiction, cases are not awanting in our own books 
which tend' to show that the decision of FiU v. F^ 
in the House of Lords, although the more strict 
applied, perhaps in consequence of En^iah residents 
having now even greater fsunlities for divorce lim 
Scotch, is the more correct view of the questifffi. 
Thus, in French v. PUcher, 13th June, 1800, Kct 
Forum Competens, Appx. 1, it was held that, in ^e 
case of a wife's residence abroad, she must be cited 
as fiirth of the kingdom as well as at her husbaDd's 
house, for although the wife's legal domicile is insep- 
arable from the husband's, yet there may be eases 
such as those of judicial or of formal and mueroked 
separation, in which the wife's actual residence inll 
form her domicile. In a later case, (Rin^ «. 
Churchill, 15th Jan., 1860, 2 Dunlop, Bdl, (mi 
Mackenzie, 307,) it would moreover appear to kive 
been decided, in regard to a wife, that it is nofctke 
place where the husband has temporarily resided £v 
forty days and upwards that constitutes her pr(^ 
domicile, but his permanent place of abode. 
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Enqush Landed Title: Its safest Am> besi 
Befobil By J. Eenitedt, late Administrator' 
Qeneral, British Quiana. London: Longman^ 
Green & Co., 1866. 

The learned author will not be well known in Scot- \ 
land under his foreign designation. Not a few, how* 
ever, will recollect him as a member of the Glas- 
gow Faculty of Procurators, who, some thirty yeais 
ago, practised here with much respect and sacoeai 
111 health forced him to seek a warmer dimate, 
where his talents and industry speedily raised him 
to eminence. Betuming^ he has recently fixed 
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lus abode in England, where, as this volume 
proYBS, he still prosecutes with ardour his legal 
stadieB, and applies them for the public good. The 
1^ profession of England thus owe no small debt 
<^ gratitude to a Scottish lawyer for this season- 
ible contribution to aid the reform of their long- 
oomp]«ined-of, cumbrous, and unsatisfactory mode of 
perfecting land titles. The author has shown great 
research in the compilation of this treatise. He does 
not confine himself to the one topic of English rights, 
bat he deals ffeneraUjf with the history of conveyanc- 
ing, and its connection with feudalism and with equity. 
He next points out clearly the varied defects of 
£ngli$h conveyancing, contrasts it most unfavourably 
with the conveyancing in its improved form in Scot- 
land, then carries out the contrast with the laws of the 
United States of America, as well as of the continental 
kiogdoms of Europa It will be thus seen that the 
work, in its utility, is not confined to England, but 
in its wide embrace will be found useful to the con- 
veyancer wherever he is called on to practise his impor- 
tant vocation. At the present season, when so great 
sooofiict exists as to the best mode of perfecting 
r^istration of titles in Scotland, the work is invalu- 
able; and all who, either as proprietors or prac- 
titioners, feel interest in the subject, will do well to 
ihidy the contents of this neatly got up and cheap 
Tdume. 



The Law Magazine and Law Bevibw; or Quar- 
terly Journal of Jurisprudence for August, 1865. 
No. XXXVin.— New Series. London; Butter- 
worths, 7 Fleet Street. 

Ws have received the above number of this quarterly 
Law Magazine, the contents of which are more than 
UBoally interesting. The first article, " The Venue 
for Trials, Civil and Criminal," contains a few general 
observations regarding the locality in which trials 
should take place. This paper is followed by one 
entitled, "The Law of the Drama." The article is 
eiidently called forth by the Bill brought forward by 
Mr Locke last session. It is interesting to the arch- 
cologist as containing a brief epitome of the history 
tf the English stage, and to the lawyer as enunciat- 
ing the present state of the law affecting it. From this 
article it would appear that the first Act regarding 
^players" waspassedinthereign of Edward IV., where, 
in theyear 1464, asumptuarylawofthatmonarch makes 
an exception in favour of "players in their interludes." 
The first Act for the regulation of the stage was passed 
in the reign of Henry VIIL, 1543; two years there- 
after the office of " master of the revels " being estab- 
liahed. These " players," or strollers, were in the 
liabit frequently of wandering about the country, 
Wearing the badges or livery of their respective mas- 
ters; and in the course of time they seem to have 
embroiled themselves with the Government. The 
Mate 1 Elizabeth, c. 2, sect. 9, was passed to restrain 
&ai licence. By it a fine of 100 marks was imposed 
upon aU "persons who in plays and interludes declared 
or spoke anything in derogation, deproving, or despis- 
ing of the Book of Common Prayer;" and in 1572 
th^ wandering strollers had increased to such an 
extent^ and used such licence, that it was enacted that 



they should all, excepting such as were attached to 
noble families, " be deemed rogues, vagabonds, and 
sturdie b^ggara" James I. passed an Act "to restrain 
the abuses of players," and imposing a fine of "tenne 
pounds " on all who should indulge in profeme jest- 
ing. By 1 Charles L, c. 1, "interludes and common 
plays" were forbidden to be enacted on Sundays. 
In 1648 the 23 Charles I, c. 93, was passed, em- 
powering the Lord Mayor, &6., to enter houses where 
plays were performed, and take the performers into 
custody; and it was enacted in the same year that 
all stroUers should be publicly whipped in the market- 
place of any town, the seats and benches of any play- 
house demolished, and the spectators fined. At the 
restoration of Charles 11. dramatic entertainments 
were revived, and ere long irregularities made their 
way on to the stage. These necessitated the Act 12 
Anne, stat 2, c. 23, for consolidating the vagrant 
law& By it "all fencers, bearwards, common players 
of interludes," etc., are to be deemed rogues and 
vagabonds. 10 Qeorge II., c. 19, prohibited players 
from acting within five miles of Oxford and Cam- 
bridge. The Act 10 George IL, c. 28, passed in 
1737, was "the first Act which treated the player as 
an independent member of the commimity (though 
not completely recognised as such till the passing of 
the 5 George IV., c 10)." This Act, which defines 
the Lord Chamberlain's authority, "may be looked 
upon as the connecting link between the legislation 
of the past, which classed the poor stroller with "the 
sturdie beggar" and the vagabond, and the more 
liberal measures of modem times, which have taken 
him from the hall of the patron, and given him a 
recognised status in society." By the third section 
of this Act, it was enacted that no person was to act 
any new interlude, tragedy, comedy, opera, play, farce, 
or other entertainment of the stage, " unless a copy 
had been sent to the Lord Chamberlain fourteen days 
before its production, and allowed by hiuL" An offi- 
cer, called the Examiner of Plays, is also appointed, 
who acted as the deputy of the Lord Chamberlain 
in licensing plays. " The Lord Chamberlain and his 
Examiners are still the censors of the dramatic litera- 
ture of the country, under the 6 &T Vict.; but the 
time before production on the stage within which 
plays must be sent in to him is now linuted to seven 
days, and his jurisdiction as to the examination of 
plays is extended to the whole of the United King- 
dom." 

" Under the 6 & 7 Vici, c. 68, the word 'stageplay ' 
is defined as including 'every tragedy, feurce, comedy, 
opera, burletta, interlude, melodrama, pautomime, 
or other erUertainment of the stage or any part thereof,* 
'but not a theatrical representation in a booth or show 
duly allowed by a Justice of the Peace, or other per- 
son having authority in that behalf, at a Mr or feast,' 
etc. As the words 'other entertainment of the stage* 
are used in the defining section of the Act of George 
IL, as well as in that of the present reign, the decis- 
ions under that section of the former statute are of 
course applicable in the present day." The writer 
of the article then considers the second question, as to 
what is an entertainment of the stage, and, after citing 
various cases, concludes by holding that " no great 
artistic or mechanical skill is required to form a stage 
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within the jneaning of the statute — ^no platform need 
be erected, no footlights need fiinge the stage with a 
blaze of light, nor need the services of the scene^ 
-painter or tibie carpenter be called in to set the soena 
These are mere superfluities now-a-daya. If Punch 
awakens the echoes in some quiet street, the uncon- 
scious pavement has become a stage; if an acrobat 
does a bit of juggling in the square, his piece of car- 
pet has, as by the stroke*of a magician's wand, become 
a stage; and if two or three street Arabs blacken 
their f&ces, and detail the joys and sorrows oi Uncle 
Sam at a public-house door, the little circle of kerb- 
stones takes upon itself the attributes of the stage. 
In fine, it is the entertainment, and not the place or 
its appurtenances, which determines what is or what 
is not a stage." 

Article IIL of the Review contains a paper full of 
thought and research, entitled, "Law Considered as a 
Formal System " (intended as introductory to a short 
view of some applications of the maxim, ''fie utere iuo 
ut alienum non loedcu " ). We regret that we have 
not space to lay before our readers extracts of this 
article. A review of Mr Baillie*s Digest of Moham- 
medan Law follows. The Review also contains 
articles upon the Westbury scandals — the Clerical 
Disabilities — ^the Boyal Commission on the Laws of 
Marriage — ^Marriage with a Deceased Wife's Sister, 
eta The present number is altogether an interesting 
and able one, and we heartily recommend it to our 
readers. 



The Local Coubts Ain> Municipal Qazette. 
Toronto, July, 1865. 

Ws have received the July number of this Canadian 
Law Journal It contains various articles of local 
interest, and a report of cases decided in Upper 
Canada. 
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FACULTY OF PROCURATORS IN GLASGOW. 

The statutory meeting of the members of the Widows' 
Fund of this Faculty was held upon Monday, the 7th ult, 
within the Faculty HaU, George Smith, Esq., presiding. 
No business of importance was transacted, fiirther than 
instnictions being given to the Treasurer to take imme- 
diate proceedings against those members in arrears of 
their contributions. 



DEATH OF PROFESSOR AYTOUN. 

We regret to record the death of William Edmonstoune 
Aytoun, Sherifif of Orkney and Shetland. He died at his 
Bummer residenoe at Blackhills, near Elgin, on the 4th of 
August, at the comparatively early age of fifty-two. His 
fiftiher, Roger Aytoun, a lawyer resident in Edinburgh, 
was descended from an old Fifeshire family. W. E. 



Aytoun was distinguished at the Edinburgh Academy 
and Univendty by the elegance and parity of his En^idi 
and Latin compositions. He became a member of the 
bar in 1840, but excepting at criminal practice we an 
not aware that he had marked bdcosbb. His boon wcte 
devoted chiefly to polite literature, in which he qnieklj 
earned a high reputation. In 1845 he was appointed to 
the Chair of Literature and Belles Lettea in Edinboigii 
University, and sev^ years thereafter he vis appoiBted 
Sheriff of Orkney and Shetland. In early life be wv t 
contributor to Tait^ and inclined to Radicalism in poli- 
tics; but he appears soon to have changed his pofitn, 
for in 1839 we find him closely connected with Bket- 
wood. During his connection with this magsiiiip ke 
wrote anonymously many of the poems and jeux ifMfii 
which gave him his high reputation. Amongst the kMer 
we need only recall to memory "The Glenmutehkin Bul- 
way," " How I became a Yeoman/* and " How I stood fijr 
theDreepdailyBorghs." Manyofthe^'Laysof the Scottish 
Cavaliers" also made their first appearance in Blackwood, 
In 1856 ''Bothwell" appeared. It is taken from the 
reign of Mary, Queen of Scots. Although it has gone 
through three editions, its success bas probably not been 
so marked as it would have been had the author chosen 
a more popular style of composition. In 1858 the Pro- 
fessor edited a collection of Scottish ballads, and we 
believe that no one was better qualified for the task. Is 
addition to a deep love for, and true appreciation of t&e 
beauties of Scottish ballad poetry, he was intimiteff 
acquainted with the subject. He has tried his sncees it 
novel writing, in ^' Norman Sinclair,'' but his name viH 
be remembered, we think, rather as the author of tbe 
*'*' Lays of the Scottish Cavaliers,*' than fiK>m any of In 
other works. The sabjects are, generally qpeskiag, 
happily chosen; and, as a token of their popolari^, ve 
believe that the work has gone through seventeen edi- 
tions. As a humourist, Professor Aytoun will hold s 
high place. In addition to the contributions to BknA- 
wood before mentioned, the ballads contributed to ^' Boa 
Gualtier" will ever stand pre-eminent in their ptriknlsr 
department in literature. The geniality and kind-heizt- 
edness of the Frofiaasor made him beloved by all vb 
came in contact with him. With his students he wnia 
especial favourite. ^^ He wooed to the love and the sn 
of literatore, by showing its pleasures and its beantiei; 
and, dehghting in these himself, he kindled an enthusiaaii 
in bis students which was not without its fruits." 

As we anticipated, Mr Adam Gifford, the senior 
Advocate-Depute, has been appdnted his sucoenor in 
the SherilBhip. Several names have been mentioned as 
probable successors to the Profeesorship; amongst othen, 
those of Alexander Smith, the poet, and Mr Skeltoa, 
advocate — " Shirley " of Fraser, 



SHERIFFDOM OF ORKNEY, ETC. 

The Queen has been pleased to constitute and appoint 
Adam Gi£ford, Esq., Advocate, to be Sheriff and Steward 
of the Sheriffdoms or Stewartries of Orkney and Zet- 
land, in the room of William Edmonstoune Aytoun, 
Esq., deceased.— C?a;:et/e. 
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ESCAPES OF PRISONERS ON TECHNICAL GROUNDS. 
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Ifi now piroceed to notice some oases in which 
priaoDers have escaped conviction because of errors 
in the specification of time, place, and other essential 
partiealars in the4ibels against them. 

Finl, — ^As to the time when the crime was charged 
to have been committed. A woman was indicted 
for theft, which was libelled to have been com- 
nutted '' late an the evening'* of a certain day. The 
proof showed that the abstraction took place between 
five and six o'clock; and the Court held that this 
eoold not be considered as laie in the evening; and, 
SI the prosecotor had unnecessarily circumscribed 
himself in his libel, the crime, as specially laid, was 
ibnad not proven {Hume, ii., Appendix, p. 522). 
A man was tried at the Circuit Court, Ayr, Sept., 
1824, for rape and incest committed on his own 
daughter. The unnatural &ther escaped because the 
proof disclosed that the crime had been committed 
in a different year from that libelled (Alteon* s Frae- 
iice, p. 467). Other similar cases might be cited. 
(2Wr»Jfoto,p. 215). 

8ee(md. — Errors in the description of the locus 
ddkH, as laid in the libel. The cases under this 
head are very numerous. We shall select a few of 
the more notable cases. In the case of Skelton, 
tried before the High Court, 1812, for robbery "on 
the High Street of Edinburgh, near the head of the 
Pleshmarket Close," the proof disclosed that the 
fobbery was committed within the mouth of the close, 
snd in the first common stair there. The prosecu- 
tioa was thereupon abandoned, and the prisoner dis- 
uisaed from the bar {Eume, iL, p. 210). At the 
Circuit Court, Glasgow, 1827, a woman was tried 
for the murder of her own child, by administering 
poison to it tn a doee in the Saltmarket The proof 
disdoeed that the poison was administered on tlu 
V<X9emmt of the Saltmarket; and the Advocate-De- 



pute thereupon, under direction of the bench, gave 
up the case, and the prisoner was dismissed from the 
bar (Barbara Wilson, Alison's Practice, p. 262). In 
the jcase of Logue, tried at the Qlasgow Circuit, in 
1831, for a theft committed ''in Bridgegate Street of 
Glasgow, and at or near that part of the said street 
which is situated near Qoosedub Street," the evidence 
showed that the crime had been committed in the 
latter street, near the former; and the prisoner was 
thereon assoilzied from the charge (Alison's Practice^ 
p. 263). 

In 1838, a man, designed as rending in the house 
of a person ''in Jack's Close, South Leith/' was 
charged with the theft of certain articles from that 
house. On the proof it appeared that the name of 
the close was Lawne's Close; and the prisoner's 
counsel claimed an acquittal in consequence. It 
was argued for the prosecution that the prisoner had 
pleaded to the libel and offered no objection to his 
designation as residing in Jack's Close; that he had 
so designed himself in his declaration, and had 
thereby led the prosecutor into error; and that he 
ought not to profit thereby. The Court, however, 
sustained the objection and dismissed the prisoner 
(ArchSbald M'Quilkin, SwinUm's Reports, ii., 212). 
In 1840, two men were tried before the High Court 
for culpable homicide, by severely assaulting a 
policeman "in Saint Ann's Yards, in or near Edin- 
burgh." The proof showed that the crime was 
committed in the King's Park, which was divided 
by a wall from the locus libelled. The prisoners 
were consequently acquitted (Jones and Moloney 
Swinton, ii, p. 510). In the same year, before the 
High Court, a man was charged with having com- 
mitted an assault in a house in Edinburgh possessed by 
a certain man named; but during the proof it came 
out that the house was possessed by the toi/e of 
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that maD, from whom she was separated. The 
Court stopped the case, and the Lord Justice Clerk 
directed the juty to return a verdict of not guilty, 
which they accordingly did (Mackenzie, Btp'mtony ii., 
p. 524). Before the Circuit Court, Glasgow, Oct., 
1857, a woman was indicted for a theft within a 
certain house; but it appeared from the evidence 
that the articles were stolen from a doui in a lobby 
of the house. The prisoner*s counsel claimed an 
acquittal on the ground that the theft proved was 
not the one libelled, and she was acquitted accord- 
ingly {Irvine^ ReporU, iL, 722). Passing over a 
number of cases, we cite the last reported one on 
this subject. In 1860, a man was tried before 
the Sheriff Court, Cupar-Fife, at the instance of the 
Procurators-Fiscal, for a theft committed in his own 
house at Kossiebrae, which was libelled as situated in 
the parish of Auchiermuchty, On the trial it ap- 
peared that the house was in the parish of Gdleesie, 
whereon the agent for the prisoner demanded an 
acquittal The Sheriff, however, convicted the priso- 
ner, and sent him to prison. A note of suspension 
and liberation was forthwith presented by the priso- 
ner to the High Court, where the case underwent 
full argument. The conviction was suspended, and 
the Fiscals found liable in expenses {Irvine, iii., 592). 
Third. — Errors in the description of the stolen 
property. A man was charged with stealing from a 
carrier's cart, "a parcel addressed to James Budge, 
merchant in Anstrnther, containing various articles 
of linen and cotton gooda*' In the course of the 
proof it appeared that the parcel had been addressed 
by mistake to John Budge instead of Jamee Budge — 
the person for whom it was really intended. This 
variation was fatal to the charge, and the jury, under 
the direction of the presiding judge, acquitted the 
pannel {Hume, iL, 201). The description of the pro- 
perty in this case would have been sufficient without 
the address, and in present practice such a precise 
mode of libelling is not adopted. At the Jedburgh 
Circuity September, 1830, a man was charged with 
the theft of ''a three year-old tup/' but the case 
failed, because the prosecutor was unable to prove the 
age of the animal {BelVt Notes, p. 204). Here ag^n 
the fatality lay in an unnecessary specification of the 
stolen tup, the age of which had no special bearing 
on the charge of theft A few years ago a man was 
charged with sheep-stealing; and in proof of the charge 
the evidence clearly established the theft of the 
carcase of a sheep from a flesher's shop. The prisoner's 
counsel pleaded that the crime charged was not 
proved, inasmuch as sheep-stealing implied the theft 
of a living animal — a much more serious and entirely 
different crime from the theft of a dead carcase. The 
plea was sustained, and the prisoner was dismissed 
from the bar. 



Fourth. — Errors in the description of the ownen 
of stolen property. Two men were chaiged with 
stealing articles described as the property of John 
Anderson. The proof disclosed that the artides 
belonged to John Anderson A: Company, and an objec- 
tion on this ground was taken in arrest of jndgme&i 
A compromise was, . however, effected between the 
pannela and prosecutor, whereby the latter consented 
to an arbitrary punishment, and the objection was 
not insisted in (^llume, iL, 201; Alison's Praetiee, 292). 

Looking to the analogy of several cases, tiiis 
objection seems to hav^ been good to the effect 
of entitling the pannel to an entire acquittal from 
the charge; and, accordingly, in a recent cue 
before the Sheriff Court, Perth, such an objection 
prevailed, and the pannel was dismissed. In the 
case of Murray and Hamilton, tried at Gla^w 
Circuit, 1837, the stolen articles were libelled as 
the property or in the lawful possiession of Jama 
Carsewell; but the proof disclosed that the articles 
were the joint-property of James and Wiliiam Cane- 
well, and had been taken from the sole possession of 
the latter. The case was thereon abandoned, and 
the pannels were dismissed {Bellas NoUs, p. 203). In 
a subsequent case the stolen property was described 
as belonging to Archibald Aithen, but in the proof it 
appeared that the man*8 name was AiJbnan, and the 
pannel was consequently acquitted {BelPs Notes, p. 
207). 

FiftJi. — Errors in the description of persons who 
have been the victims of crime. This is a prolific 
branch of this part of our subject, and has led to 
the escape of some atrocious offenders. David Mnir 
was charged at the Circuit Court, Inverary, 1821, 
with an aggravated assault on the person of a man 
named M'l^ggan. On the person assaulted being 
placed in the witness box, it was objected for the 
pannel that his name was not M'^iggan, bat 
WFiggjon. This fact being verified, the objection 
was sustained, the witness was not examined, and a 
verdict of not guilty was returned {Shaw's JusUdary 
Gases, No. 45; Alison's Practice, 412). A provisioD 
(section 11) in Sir William Rae*s Act, 9 Qeo. IT., 
c. 29, passed a few years after this case, was ia- 
tended to prevent objections of this description being 
stated after the swearing of the jury; but in several 
cases the Act has been ignored, and such objectioBi 
have been sustained after this part of the proceed- 
ings. Perhaps no case is better known among 
criminal lawyers than that of John Hannay, who, in 
1806, was charged with the murder of a young 
woman who was with child to him. The indictment 
described her as '* Marion Robson or Bobertson, 
daughter of the decjeased John Robson or Bobertson, 
late wrighl in West Croft of Lochrutton, in the 
parish of Lochrutton, and stewartiy of Kirkeocl- 
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bright^ and of Janet Mactninn, his wife^ presently 
residing at Lochrutton Gate, in the parish and 
stewartiy aforesaid/' This description was un- 
necessarily ample^ and would have been sufficient 
without any reference to the deceased father. In 
the course of the evidence, the fact came out that 
the father had been a iaXhr^ and not a vmght as 
libelled. The Solidtor-Qeneral (John Clerk, Esq.) 
thereon gave up the case, and consented to the 
acquittal of the pannel, '' in respect there could be 
no evidence of the charge of murder as specified in 
the indictment;" but he intimated, and minuted on 
the record, his intention of bringing the pannel 
again to trial on a new libel. The pannel was 
acquitted accordingly. A new libel was forthwith 
raised in the same terms as the former, with the 
angle variation of the trade of the girl's father. The 
pannel objected being sent to triad on this libel, in 
respect he had already "tholed an assize," and 
stood in peril of his life for the same act of murder. 
He had put himself under the protection of the 
Habeas Corpus Act, and on this he also pleaded that 
the criminal letters previously raised against him had 
been prosecuted to a final issue, and that the process 
was therefore at an end. The judges differed in 
opinion on the question under the Act, but their 
difkrences on this point were sunk by a unanimous 
opinion that the objection at common law was good, 
and that the pannel could not be tried again, 
(fltfjw, ii., p. Ill, 195, 197, 446j AlimC^ Frootke, 
p. 284). 

Thomas Macpherson was tried before the Circuit 
Court, Inverness, 1824, for the murder of a person 
designed as residing at Dartulich, in the 'paritk of 
Bdinkdlie, and shire of Elgin, On the evidence 
it s^peared that Dartulich was in the parish of 
Arddach^ and shire of Nairn, The pannel con- 
sequently escaped with a verdict of not guilty 
(Eume, ii., 197). In 1831, John Fergusson was 
tried before the High Court for the murder of a 
child, ^'daughter of Elspeth Marion Buchanan." 
On &e trial, it was proved by the mother and the 
parish register that her name was not Marion, but 
Meney, The Court (Lord Meadowbank dissenting, 
&nd ably supporting a contrary opinion) considered 
the discrepancy &tal, and directed the acquittal of 
the pannd {Alison's PracUce, p. 286). At the 
Circuit Court, Aberdeen, April, 1826, a man was 
charged with rape on the person of a girl, designed 
AS " daughter of, and then, and now, or lately, resid- 
ing with Alexander Urquhart, labourer at Knockies, 
in the parish of TurnfiT and county of Aberdeen." 
It appeared on the proof that the girl was not 
riding with her father at the time the crime was 
oomimtted; but that she was a servant in a neigh- 
bouring parish, and came to reside in hex father's 



house a fortnight afterwards. Counsel objected that 
her designation was erroneous. The objection was 
sustained, and the pannel was dismissed from the 
bar with « verdict of not guilty {Case of John 
Murray — Hume, ii., p. 198; Alison's PracUce, pp. 
2So, 427). It is remarkable that here, as well as in 
the case of Hannay, before noticed, and other casesi 
the fatality lay in an unnecessary fulness in the 
description of the person injured. In the apt words 
of Baron Hume: " The girl's designation was right 
''in the principal and permanent circumstance of 
" parentage, and inaccurate in a transient and tem-* 
" porary circumstance only." 

Sixth. — Errors in the description of the modus 
operandi in the commission of the crime. Innea 
Kelly was tried at the Circuit Court, Perth, Sep^ 
tember, 1833, for the murder of his wife in Dundee. 
The modus was thus set forth : — "And did with your 
fists, and with a poker or some other weapon to the 
prosecutor unknown, inflict one or more wounds on 
the head of the said Janet Mitchell or Kelly; and 
you did violently throw or knock her down to the 
ground, and with your hands or knees did violently 
press her body to the ground, by all which, etc.*' 
The evidence, especially the medical evidence, tended 
to shew that the woman died from suffocation pro* 
duced hy pressure on the mouth and nose by the 
hands of the prisoner. Lord Meadowbank (after 
having retired and consulted with Lord Mackenzie), 
charged the jury that if they were of opinion that 
the death had been caused by the pressure upon the 
mouth and nose, that was a mode of violence not 
charged in the libel, and they could not And the 
pannel guilty. The jury reluctantly returned a 
verdict of not proven { Unreported). At the Circuit 
Court, Perth, October, 1842, two men were charged 
with theft by housebreaking. An actual entrance to 
the premises was libelled; but the proof disclosed that 
the property had been abstracted by the thieves put* 
ting t^eir hands through a hole in a window, and that 
no other entrance had been effected. The Court held 
that the evidence did not support the libel, and the 
pannels were consequently acquitted {Case of Boss d; 
Taylor, Brown's Reports, i. 437). Robert Gillies was 
tried in 1831 for forging a bai^ deposit receipt, and 
uttering the same. The minor proposition, as to the 
latter charge, set forth, that the pannel procured 
"some person, to the prosecutor unknown,'' to go to the 
bank and present the forged receipt, and personate 
the female named therein, and obtain the money. In 
the course of the trial, a woman was called for the 
prosecution, and deponed that she had, at the request 
of the pannel, personated the woman, and obtained 
the money on the forged receipt. The Court held 
that the pannel could not be convicted of the crimes 
as laid; as it appeared that the prosecutor was in tbo 



5« 



1?Hfe SCOWlStt LAW MAQAZmE. 



[(Moier,18$5. 



knowledge of the person who uttered the forged 
docament, though he had libelled the oontrarj. The 
juiy acoordinglj acquitted the pannel {BflCs NUa, p. 
198). At the Circuit Courts Ayr, April, 1861, a 
man was charged with forging and uttering several 
bills of exchanga The libel set forth that the bills 
were uttered to one or other of two bank clerks 
named; but neither of these clerks deponed to such 
uttering, and an exculpatory witness (a former clerk 
in the bank) deponed that they were uttered to him. 
The Lord Justice-Clerk accordingly directed the jury 
to acquit the pannel; and they having returned a 
verdict of not proven, his lordship told them that the 
prisoner was entitled to a verdict of not guilty, which 
verdict was accordingly returned {Cate of William 
M^Morran-^ Unreported). 

We think we have now sufficiently exhausted this 
part of our subject relating to fatid errors in the 
specification of time, place, and other essentials in 
libelling the crime against the accused. We defer 
some general observations on this class of cases, which 
we think may more fittingly be made when we have 
completed the range of escapes on technical grounds. 

We now proceed to notice some cases which 
had a &tal termination in consequence of irregulari- 
ties arising after the evidence had been laid before 
the jury, but before the verdict had been returned. 
The most remarkable of tiiis class of cases was the 
well-known one of Janet Ronald, who was charged 
before the Circuit Court, Perth, 1763, with adminis- 
tering poison to her sister with intent to murder her. 
After the evidence had been led, and while the prose- 
cutor was addressing the jury, one of them became 
suddenly unwell (a circumstance which had never 
occurred in any previous recorded case in Scotland), 
and the case was stopped. Medical assistance was 
procured, but it was found that the sick man was too 
01 to resume his duties. The Court thereupon 
adjourned the diet till next day, and allowed the juty 
to separate till that time. The diet was called next 
day, when the jurors (including the one who had 
taken ill, and who had recovered) appeared, and the 
prosecutor moved that the trial be proceeded with. 
This was objected to by the prisoner's counsel, on 
the grounds afterwards stated; but the Court ordered 
the trial to proceed, reserving the consideration of the 
objection till the verdict should be returned. The 
interrupted speech of the prosecutor was resumed, 
and the case was proceeded with, until the jury 
unanimously found the prisoner guUty as libelled 
The Court then certified the case to the High Court, 
and informations were ordered on the objection. The 
grounds of argument before the High Court may be 
briefly stated thus: — ^For the prisoner it was argued 
that no a4]oumment of a criminal case was oompe- 
|ent| but that the trial must be brought to a condu- 



sion at one sederunt; that it was wrong to allow the 
jury to separate, and against the provinoos of the 
Act 1587, cap. 92, which required that the jmy bi 
kept apart from all persons till their ver^et m 
returned; it was not alleged or believed that aoj 
undue influence had been used with the joiy, kt 
there was opportunity and possibility of soch inflsr 
enoe being used; that all things were to be presuBMd 
in favour of the pannel, and that she was entitled to 
the benefit of the accident which had ooeorred. Foe 
the prosecution it was argued that the statute did ook 
apply until ajier the jury were enclosed; that, sappoi- 
ing it did i^ply, it merely guarded agaiost villoi 
transgressions, and that no statute ever enaded 
against an act of necessity, such as had oocamd, lod 
which no human prudence could have pierestcd; 
that if the jury had dispersed of their own motii^ 
there might have been reason for annulling thever* 
diet, but they had been regularly dismissed by an id 
of Court The Court held that the trial migbtiwt 
to have been adjourned, but that the jury should to 
been finally discharged, and the prisoner sabjected to 
a new trial by a fresh juiy; and they found the pro- 
ceedings null and void, and dismissed the paaad » 
plieUer from the bar (MadauruCs Caset, So, 7i; 
Hume, iL, p. 415). 

In the early practice of our criminal law, it seems to 
have been considered positively necessary that ereiy 
trial should be finished in a single sitting, bovem 
protracted, and that no adjournment was compctsit 
until the whole evidence was led, when the i^^ 
tired to consider their verdict. Speaking of the a- 
pediency which might be urged for adjoaiunMB^ 
during the trial of protracted cases, Baron Hao^ 
who sturdily defends eveiy part of Scotch practie^ 
gravely says: — ''Any such indulgence is pbdalt' 
**bad example^ and is founded in consideiatiflDi ' 
"convenience rather than necessUy; so that it ^ 
" never be ventured on without the pauneFs cfo^ 
''and indeed should not be easily allowed, uBdertke 
"safeguard even of that condition" (Vol. iL, p> ^^^ 
He refers to two cases, however, of "bad exampief 
in which adjournments had been made; in one <ii 
them the jury had sat for "upwards of /orfjf ta^^ 
and were, some of them, unable to ait any loQg^) 
and the prisoner, on a motion fifom the pitu* 
jurymen, considerately consented to an adjourning 
In the other case, a motion for adjournment wtf 
made by the Court at two o'doak morning of ^ 
second day of the trial, after one of the juiymeo k^ 
been taken ilL Here^ also, the consent of ^ 
prisoner was necessaiy; the juiymen were set «^ 
liberty till eleven o'clock of the same day, on biadiol 
themselvee to return at that hour, under the peo*^ 
of £500 {Hume, iL, p. 417). Janet BonsM, acta* 
onder skilful l4«l advic^ refused to set a ^k*' 
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example," merely to suit the convenience of the jnry, 
albeit one of Ibem was incapacitated by illness from 
coDti&amg his duties, and she established a bad pre- 
cedent by thereby defeating justice. ' Until within 
the last year or so it has been the*|$rflctice of the 
Jostidaiy Court in lengthened trials, only to venture 
on an adjournment when the pannel consented thereto, 
the jury being put under charge of the Macer of 
Ooart, and secluded with him in a hotel for the 
night, no person being admitted to them, except the 
Clerk of Court, who might communicate with them 
on their private affidrs. Within the short period 
stated, however, the Court have, in several cases, 
without objection, adjourned the trial without the 
pamiers consent, and by reason of the necessity 
of the case alone. This is a wholesome departure 
ism, the stereotyped practice of three centuries; 
and, though it certainly cannot be said to be yet 
fixed, it is not unreasonable to hope it may be- 
oomeso. 

Various prisoners have escaped in consequence of 
inegolarities of the assize after being ordered to 
enclose to consider their verdict In a case tried at 
Perth, May, 1800, after the assize had been ordered 
toeodose, one of their number left the Court House, 
and, on a search being made for him, he was found 
shortly afterwards in his own house in the city. He 
returned to Court, and was enclosed with the other 
jniora, and a verdict of guilty was returned against 
the panneb. The verdict was objected to^ and, 
after debate, it was set aside by the Court, because 
of the whole of the assize flEdling to enclose im- 
mediately after being ordered to do so, tbis being 
held to be an infringement of the old Scots Act, 
1^87, cap. 92, before mentioned (case of Janet 
Bonald). The pannels were consequently dismissed 
from the bar {HunUj ii., p. 421 — Com of MacaUum 
^ Mefiziei), In a case some years afterwards, 
>ft^ the assize had been ordered to enclose, one of 
their number, who had become unwell, left the Court 
House and went to a neighbouring tavern, where he 
^ some refreriiment He thereafter returned to 
^ Court and was enclosed with the jurors, and, 
•fter deliberation, a verdict of guilty was returned, 
on which the prisoners had sentence of death. The 
CMS was previously advised on informations as to 
the irregularity which had token place, and an In- 
terlocutor was delivered that the Act of 1587 did 
Bot apply until after the assize were enclosed. (This 
was part of the argument for the prosecution, but 
did not prevail^ in the case of Janet Ronald above 
tiotioed). Two of the Judges^ however, dissented 
from this judgment, and were of opinion that the 
Act did apply to the jury before inclosure. This 
di&rence of opinion was fortunate for the prisoners, 
who, in consequence, received a pardon, on condition 
of expatriating themselves (Hume, ii.^ p. i22^—Coue 
of Thomson and NeUson,) 

It is to be borne in mind that the act of 1587 was 
passed for the purpose of checking the corrupt 
practice prevalent in the time of James YL of the 
prosecutors and their partisans soliciting and menac- 
ing the jury, after being ordered to retire and con- 
nder their verdict, and even invading them while 
fledodcd for d^bcmtion; and tho Act gave the 



effectual power to the jury themselves, in all cases in 
which they were unduly interfered with, to acquit 
the prisoner. It is remarkable that no instance is 
to be found in the books in which the jury exercised 
this power, which appears to have been at once . 
adopted and continued to be exercised by the Court. 
The Act, under certain statutory modifications, still 
encumbers the statute book, though it has, like many 
other antiquated statutes, long survived ito use, and 
has been erroneously extended in modem practice to 
cases to which it was never intended to apply. 

In a future paper we shall notice some other case 
of irregularity in the assize, escapes on erroneous 
verdicts^ and other technicalities. 



SUMMARY OF CASES FROM SHERIFF COURTS 

UKDEB BEVIEW OF THE COURT OF SB8SI0K, DUfiINO 
WINTBB SESSION 1863, AITD SUMMER SESSION 1864, 
AS REFORTED IN THE 36TH VOLUME OF THE JURIST. 



The following summary, compiled from the last 
volume of the ScoUish Jurist, may be of interest to 
the profession: — 

1. Page 7 — ^Advocation from Caithness — Sheriff- 
Substitute decided for pursuer, Sheriff aflSnned; first 
division adhered. 

2. Page 14 — Advocation from Glasgow — Sheriff- 
Substituie decerned. Sheriff reversed and assoilzied; 
first division altered and decerned. 

3. Page 24~Reduction of judgment of Sheriff- 
Substitute of Inverness — Lord Ordinary (Kinloch) 
assoilzied from reduction; second division adhered. 

4. Page 41 — Advocation from Aberdeen — Sheriff- 
Substitute and Sheriff assoilzied; Lord Ordinary 
(Barcaple) affirmed, and second division adhered. 

5. Pago 42 — Advocation from Greenock — Sheriff- 
Substitute decerned, the Sheriff reversed and as- 
soilzied; first division recalled and decerned. 

6. Page 42 — Advocation from Linlithgow — Sheriff- 
Substitute assoilzied, Sheriff affirmed; second divi- 
sion altered in part 

7. Page 44 — ^Advocation from Qreenock — Sheriff- 
Substitute assoibsied, Sheriff decerned; second divi- 
sion affirmed. 

8. Page 45— Reduction from Perth — Sheriff-Sub- 
stitute assoilzied. Sheriff affirmed. Lord Ordinary 
(Barcaple) recalled; second division altered and as- 
soilzied. 

9. Page 103 — Advocation from Elgin — Sheriff- 
Substitute assoilzied. Sheriff decerned; second divi- 
sion altered and assoilzied. 

10. Page 112— Advocation from Forfar — Sheriff- 
Substitute decerned. Sheriff adhered; second divison 
affirmed. 

11. Page 194 — Advocation from Inverary — She- 
riff-Substitute dismissed action. Sheriff recalled, and 
first division affirmed. 

12. Page 334— Advocation from Perth— Sheriff- 
Substitute decerned, Sheriff affirmed, Lord Ordinary 
(Kinloch) recalled; second division reversed and 
decerned. 

13. Page 371— Advocation from QU^w— She- 
riff-Substitute assoilzied both defenders. Sheriff 
dcQ«nied against both; second division reversed 



.58 



THE SCXjmsS LAW MAGAZINE. 



[Odcber, 1865. 



and assoilzied the one and decerned against the 
other. 

14. Page 3dd — Advocation from Glasgow — She- 
riff-Sabstitttte dismissed action, Sheriff rec^dled; first 
division, after a proof, decerned. 

15. Page 390 — ^Advocation from Dundee — She- 
riff-Substitute decerned. Sheriff affirmed; second 
division reversed and assoilzied. 

16. Page 438 — ^Advocation from Edinburgh — 
Sheriff-Substitute dismissed action. Sheriff adhered; 
second division reversed and decerned. 

17. Page 441 — Appeal in Bankruptcy from Sheriff- 
Substitute at Greenock; first division dismissed 
appeal 

18. Page 444 — ^Advocation from Glasgow — She- 
riff-Substitute decerned and Sheriff adhered, Lord 
Ordinary (M'Kenzie) affirmed; first division ad- 
heredy with variation. 

19. Page t>93 — Advocation from Glasgow — She- 
riff-Substitute dismissed action, Sheriff altered and 
allowed proof; Sheriff-Substitute decerned for 
nominal damages, Sheriff increased the amount; 
second division reversed and assoilzied 

20. Page 601 — Advocation from Glasgow — She- 
riff-Substitute decerned, Sheriff adhered; second 
division altered. 

21. Page 609 — Advocation from Edinburgh — 
Sheriff-Substitute decerned, Sheriff reversed and as- 
soilzied; second division affirmed. 

22. Page 611 — Advocation from Stirling — Sheriff- 
Substitute assoilzied; the Sheriff reversed and decerned. 
Lord Ordinary (Barcaple) affirmed^ and second divi- 
sion adhered. 

23. Page 635 — Advocation from Glasgow — She- 
riff-Substitute decerned, Sheriff adhered; second divi- 
sion reversed. 

24. Page 641 — Advocation from Edinburgh — 
Sheriff-Substitute assoilzied, Sheriff reversed and 
decerned; second division recalled and assoilzied. 

25. Page 678 — ^Reduction from Inverness — Sheriff 
decerned, Lord Ordinary (Kinloch) affirmed; second 
division adhered. 

26. Page 710— Advocation from Sheriff Court not 
named — Sheriff-Substitute decerned, Sheriff adhered. 
Lord Ordinary (Barcaple) affirmed; second division 
adhered. 

ABSTRACT. 

Judgment of Sheriff-Substitute, Sheriff, Lord 
Ordinary, and Inner Houso the same, Nos. 
3, 4, 10, 18, 25, and 26— in all, - - - 6 

Judgment of Sheriff-Substitute, Sheriff, and 
Inner House (without the intervention of the 
Lord Ordinary) the same, Na 1, - - 1 

Judgment of Sheriff-Substitute reversed by 
Sheriff and his Interlocutor affirmed in Inner 
House, Nos. 7, 11, 14, 21, and 22— in all, - 5 

Judgment of Sheriff-Substitute reversed by 
Sheriff Inner House returned to the first 
Interlocutor of the Substitute, No& 2, 5, 9, 
19, and 24— in all, 5 

Judgments of Sheriff-Substitute and Sheriff re- 
versed by Inner House, in whole or in part, 
Nos. 6, 13, 15, 16, 20, and 23— in all, - 6 

Judgment of Sheriff-Substitute ^affirmed ^by 



Sheriff reversed by Lord Ordinary, but re- 
turned to by Inner House, Nos. 8 and 12— 

in all, 3 

Appeal in Bankruptcy £rom Sheriff-Sabstitate, 
affirmed, 1 
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CASE SUBMITTED BY THE BOARD OF TRADE 

FOE THE OPINION OF THE LAW OFFICEBS OF THE 
CBOWN AS TO THE POWER OF THE MASTER OF A 
SHIP TO DISRATE HIS MATE. 



We have been favoured by Mr James Muirhead, Sec- 
retary to the Glasgow Local Marine Board, wiUi the 
following Case and Opinion by the Law Officers d 
the Crown thereon, as to the power of a master to 
disrate his mate, which may prove useful to practi- 
tioners and others in the various seaport towna 

CASE. 

The following is a report of a case decided htdy 
by the Magistrates of the Thames Police Court:— 

Captain John Lindsay, the master of the ship 
Lady Cecilia, appeared before Mr Partridge to ansver 
a summons taken out by Mr William Bothwell, late 
chief mate of the same vessel Mr Young appesred 
for the complainant, and Mr Smith for the defen- 
dant 

Mr Young said the complainant shipped as chief 
mate at £6 6s per month, on a voyage from England 
to Adelaide, Colombo, and back to London. The 
voyage extended over a period of thirteen months 
and eighteen days, and the gross amount of wages 
was £81 18s. The balance actually due was i57, 
but to bring the case within the magistoate's juiifr 
diction, a summons was taken out for £50. The 
defendent, in the account rendered by him, had 
sought to make a deduction of £17 2s for bad con- 
duct, or, in other words, had reduced the wages from 
£6 6s per month, from April 11 to August 25 to 
50s per month, which were only the wages of an 
able seaman. The complainant was in posssssion ol 
a certificate of competency, and could not be disrate 
for bad conduct. The defendant had acted illegally 
in reducing the wages, and reducing the rank of the 
complainant from chief mate to able seaman. If the 
complainant had done wrong he could only be subject 
to dsductions for neglect of duty, absence withost 
leave, or any other offence he might have conunitted. 

Mr Smith said that although the complainant held 
a certificate of competency, there were a variety of 
ways by which he might be held to be incompetent 
General bad conduct was incompetency. Although 
the complainant might be intellectually competent^ he 
might be unfit for duty in other respects, and nuka 
his services worse than useless. The complainant 
had habitual bad habits, such as drunkenness and 
insolence, which neutralised all his intellectual quali- 
fications. 

Mr Partridge said if the compl^unant was drank 
for a day, or any number of days, he was liable to 
fines and forfeitures. If the complainant held a ce^ 
tificate of competency he should hold it to be good 
evidence of intellectual competency. 
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Mr Smith: We say lie is not fit for the situation; 
that he is morally disqualified, by reason of his care- 
lessness, n^lect, and drunkenness. 

Mr ToQDg: Then the remedy is to go before the 
Local Marine Board, make out your case if you can, 
and take away his certificate. 

Mr Partridge: So long as he holds a certificate of 
competency from the Board of Trade, I say he can- 
not be punished for incompetency. You may pro- 
ceed for penalties for neglect, drunkenness, absence 
withoQt leave, or other offences. 

Mr Snuth declined to attempt this, and gave up 
his case. An order for ^50 and one guinea costs 
was then made. 

The Magistrate was asked, through the Home 
Office, for his report on the case, and the following is 
a copy of it:— 

"Thames Police Court, 
24th Sept., 1864. 
"Sffi, 

" I beg to acknowledge the receipt of your letter 
" of the 20th instant, informing me that the atten- 
**tion of Secretary Sir Qeorge Grey has been called 
"by the Lords of tbe Committee of Privy Council 
''for Trade to the case relating to the wages of the 
** chief mate of the brig Lady Cecilia, decided by me 
''on the let instant, and requesting me to furnish 
"Sir George Grey with a full report upon the case. 
"In the case referred to, the master of the ship 
"Lady Cecilia was summoned by the chief mate of 
" that vessel for ^oO, balance of wages earned by the 
"plaintiff on a voyage from England to Adelaide, 
"Colombo, and back to London, at £6 6s per 
"month. The master had deducted £17 2s for bad 
"conduct, carelessness, neglect, drunkenness, thereby 
"redacing the wages from £6 fis to £2 10s per 
"month, and thus disrating the chief mate to the 
"grade of an able seaman. The facts of the case 
"were not in dispute, the only point raised before 
"me being as to whether a mate holding a certi- 
"ficate of competency from the Board of Trade could 
"be so disrated for misconduct such as drunkenness, 
"which, as contended by the defendant's solicitor, 
"made his services useless, and rendered him physi- 
"eaUy, if not intellectually, incompetent I was of 
"opinion that if the chief mate had been guilty of 
"any wilful neglect of duty arising from such cause, 
"he had rendered himself liable to fines and for- 
"feitnres under clauses 4 and 5 of the 243d section 
"of the Merchant Shipping Act, and that under that 
"section he might have been punished accordingly; 
"bat that so long as an officer held a certificate of 
"competency from the Board of Trade, I must hold 
"snch a certificate to be evidence of competency. 

" The 242d section of the Act expressly provides 

"for such a case as the present, for under that section 

"the Board of Trade may suspend or cancel the 

certificate (whether of competency or service) of 

^y master or mate, if, upon any investigation 

Sade in pursuance of section 242, he is reported 

be incompetent, or to have been guilty of any 

«8 act of misconduct, drunkenness, or tyranny; 

tut the law confers no authority upon the master 

'to overrule or reverse the decision of the Board of 



" Trade relative to the competency or incompetency 
" of an officer. — I have, etc., 

*' William Pabtbidoe." 

The ma^trate, it will be observed, founds his 
decision on the ground that, "so long as an officer 
holds a certificate of competency, the Court must 
hold such a certificate to be evidence of com- 
petency.'* And it would seem to follow from the 
decision that he must hold it not only to be primA 
facie evidence, but conclusive proo^ of competency. 
If this decision be correct, it raises a very serious 
question — namely, whether the Act of Parliament, 
which provides for the examination of masters and 
mates, has not an effect which was never intended 
by the Legislature, and which is really at variance 
with the object they had in view. If, as may be 
assumed for the purpose of the argument, an owner 
who has engaged a master or mate, or a master who 
has engaged a mate, could, independently of the 
statute, have disrated or dismissed the master or 
mate on finding that he was inoompetent to perform 
the duties he had undertaken, and if the efifect of a 
certificate of competency is to prevent the employer 
from raising this question, and is to be held as 
conclusive proof, whatever the real facts may be, of 
the continued competency of the holder, it is obvious 
that this statute will have effected a very serious 
change in the consequences of the contract of en- 
gagement, and will have destroyed one of the most 
efficient securities for its performance by one of the 
parties. 

The enactments on the subject will be found in 
the Merchant Shipping Act, 1854, 17 and 18 Vict, 
cap. 104, Rs. 131 to 134, and 136. They provide 
for an examination of the applicants for certificates, 
and for an inquii7 into their previous character. If 
these are satisfactory, a certificate, called a certificate 
of competency, is granted (one of which is appended), 
and this certificate must be produced before the ship 
sails. Now, it is obvious that all that this process 
can effect is to ensure a certain amount of technical 
knowledge at the time of the examination, and to 
ascertain the previous character which the applicant 
has borne. Even at the time of examination, the 
qualification thus ascertained must be the minimum 
required for the class, and of course far less than 
many a prudent shipowner must require for the 
special purposes of his own service. As regards the 
future, the process affords no guarantee whatever. 
A man may have passed a good examination, and 
have borne a previous good character, and may yet, 
by subsequent indolence, neglect, temper, or drunk- 
enness, become utterly incompetent. 

It is true that the statutes, Merchant Shipping 
Act, 1854, 17 and 18 Vict,, cap. 104, ss. 241, 242, 
and Merchant Shipping Act Amendment Act, 1862, 
25 and 2Q Vict., cap. 63, sea 23, provide a means 
whereby, on proof of incompetency or misconduct, 
the certificate may be withdrawn. But in order to 
do this a judicial proceeding must be instituted, 
which is inevitably tedious and expensive, and which 
a master or au/owner who has already suffered severe 
pecuniary loss by the incompetency of his officer will 
seldom undertake to institute. 
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. It ii fbriher to be obflenred^ that the effect of 
disnting a mate for a particular to jage ia quite a 
different thing from withdrawing his certificate. It 
merely displace^ him from the rank he holds in that 
particular employ, on the ground that he has shown 
himself unable or unwilling to perform the dntiea he 
had undertaken. It leaves him free to take other 
service which he may yery likely be more willing or 
more competent to perform. The withdrawal of a 
certificate prevents him firom acting as master or mate 
altogether, except in the coasting trade. 

Under these circumstances^ your opinion is re- 
quested on the following points: — 

1. Whether, independently of the statute, the 
contract between a master and a mate implies that 
the mate shall be competent to perform the duties 
of his post in the ship for which he is engaged? 

2. Whether, if the master can prove that, by 
reason of ignorance, indolence, temper, drunkenness, 
etc., or any of these, or any similar causes, the mate 
is unwilling or unable to perform those duties, the 
master could, but for the statute, disrate him or 
reduce his wages? 

3. Assuming the two former questions to be 
answered in the affirmative, is the power of the 
master to disrate or reduce the wages taken away by 
the statute in cases where the mate holds a certifi- 
cate of competency under the statute; or, in other 
words, ia the certificate, as long as it exists, conclusive 
proof of competency in any question concerning wages t 

4. The magistrate has referred to the spinal 
provisions concerning fines contained in section 243. 
Your opinion is requested whether the power to dis- 
rate or to reduce wages, referred to above, is affected 
by these provisions. 

oponoH. 

1 and 3. That it does not appear necessary to 
determine what would be the ^bct of a contract 
between the master and mate independently of the 
statute, inasmuch as the form of contract issued by 
the Board of Trade in pursuance of the statute was 
in this case adopted. This contract contains the 
following clause: — " If any person enters himself as 
"qualified for a duty which he proves incompetent 
*<to perform, his wages shall be reduced in proper^ 
** tion to his incompetency." We are of opinion that 
this dause gives the master power to make a reduc- 
tion in the wages of the mate proportionate to his 
incompetency. With reference to the suggested 
eaases of incompetency, we think that, if all or any 
of them produced permanent or continuing disability 
to perform his duties^ this would be '^incompetency'* 
within the meaning of the contract, but that mere 
occasional misconduct, though punishable in other 
ways, would not be ''incompetency." We under- 
stand the term "disrate" to mean the reduction of 
the wages of the mate to those of an ordinary 
seaman, which ia ail that has been done by the 
master. In this sense, in any case of proved in- 
competency we think that the master had the power 
to ''disrate.** 

3. We are of opinion that this power to disrate or 
lednoe the wages is not taken away by the effect 
given by the statute to the certificate of competency 



of the Board of Trade; but that^ notwithitudii^ 
sudi certificate, the master may justify his redoekkn 
of wages by proof of incompetency. 

4. We are of opinion that the power given by tlie 
contract to disrate or reduce wages is not afteted bj 
the provision referred to concerning fines. 

(Signed) BOUNDELL PALMER. 
'< R P. (X)LLIER 

lincob's Inn, Nov. 18, 1864. 

I^tgal Jf niellisence* 

Legal Appointments.^We understand thti tba loDof • 
ing appointments have taken place in cooseqaeDceoftlie 
decease of Sheriff Robertson of Stirlinff, m-Boliat 
Sconce, Sheriff-Snbstitate at Falkirk, to be Sberiff-Sob- 
stitute at Stirling; Robert BeU, Sheriff-SabBtitota it 
SbeUand, to be Sberiff-SabsUtnte at Falkiik; Andnr 
More to be Sheriff-SabsUtute at Shethad. SM 
Sconce is a member of the Stirling k)cal bar; Shenff 
Bell and Sheriff Mure are members of the Fuolty c| 
AdTocatea-»the former having paned in 18S6, and w 
ktter in 1853. We axe happy to obeerre, in tin t^fm- 
meot of Sberifia Sconce iod Bell, a prindj^ vbichm 
would wish to see earned out more freqneatly thttiti, 
namely— the promotion of Snbstitntes jDrw aaUer to 
larger Coorta. 

Dundee Sheriff CfmrL-~Th» resident Sheriff-SofaifaMi 
— G. R. Ogilf ie, Eeq., advocate— having been on kin 
of absence during the last two months, his dotia kin 
been discharged by John Trayner, Esq., sdrocste. 

Eegistrattom of Voters^ FarfarMre,—D.B.Ecif^»^ 
and John Trayner, Esq., advocates, have been doodim 
by Lord Jerriswoode to act ak>ng with the Sheriff aw 
county in Courts of Appeal to be held in tenDio£2>« 
WiU. IV., cap.65,s. 26, and 19 & 20 Vict, cap. «,■.«• 

For/arihire Sheriff CourU, ^c.— The following gB»- 
men have been admitted procurators before the Foav* 




Roberts, and J. G. Stewart, Edinburgh; J. Oti« 
Brechin. 

HamUUm Sheriff Court.— A meeting of the IW5*2I 
of this Court has been heki for the pnrpoeeQf oonaMI 
the propriety of availing themselves of the U and 16 if 
tions of the Procurators' Act, by volantarilj fon^C 
themselves into a society, and, as such, having tbe «» 
- itleaenM** 




and D. H. Robertson. . 

Sheriff Courts KincardineMre.'-The following fflSt 
men have lately been admitted members of thiiyoQni 
namely— MeBBis E. G. Brown, P. Mackay, D. Gtft> 
T. Scott, A. Weir, and R. Tindal. The P«w«**^ 
Stonehaven contemplate availing themselveB of tbeno* 
curatora' Act, and are engaged in establkhiiigsJ^J^ 
for which excellent accommodation haa been prended » 
the new Court Buildings. < ij«i 

Amxnntittent of Adoocate'DepiiU.—The LorJ^! 
cate has appointed his son, Ileory J. Moacrei^,^ 
one of the Advocates-Depute in place of Adam Gii» 
who has been appointed Sheriff of Orkney, in loo^ 
the kte Frofeseor Aytoun. Mr Moncreiff wae eilw 
the bar in 1863. , . 

Death of Sheriff Gordotu—W^ ngni to WW « 
sudden death of John Thomson Gordon, Eoq., 6b^ 
Mid-Lothian. The learned Sheriff died on the^ « 
at Thury Harcourt, near Caen, Normandy. "«» 
space prevents from reverting any further to tbe Swi^ 
decease. 
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ESCAPES OF PRISONERS ON TECHNICAL GROUNDa 



THIRD 

CsmnfAL trials were condacted with little decorum 
in our ancient practice. The partisans of prosecutor 
and prisoner attended the Court and showed their 
leaning hj open demonstration. They not unfre- 
qoentiy, even in open Court, held forced communion 
wiUi the jury, attempted to bias their judgment, and 
occadoQally succeeded. The old Scots Act of 1587, 
leferred to in our last paper, was a necessary measure 
fcr the rude times — one of its principal require- 
ments being that the jury should, in every case on 
the conclusion of the cYidence, retire from Court and 
deliberate on their verdict without interruption. 
This practice of retiring continued, like many other 
legal usages^ long after the necessity therefor ceased 
to exist. The measure was of course only intended 
\ to apply to those cases where the crime was denied 
' ttid evidence led to prove guilt; for where a plea of 
|nilty was tendered, which the law considered as 
ftUproo^ there was no room for difference of opinion, 
and the jury could not, by a private deliberation, 
Arrive at any other verdict than the one necessitated 
l^the plea. The letter of the Act, however, was 
heId\o cover more than its framers intended, and to 
apply even to those cases in which the prisoner 
confessed his guilt in Court. Consequently, a verdict 
cf guilty proceeding on a prisoner's plea was bad. 
Unless the jury had previously gone through the 
fruitless legal formality of retiring and solemnly 
deliberating thereon. 

The following case is a good illustration of the 
iirationa] results from this unmeaning practice: — 
At the Circuit Court, Jedburgh, 1777, a man was 
t^rought to trial on a charge of theft. Being in- 
terrogated on the indictment, he pleaded guilty, 
whereon the assize straightway returned a verdict 
to that effect, and the Judge pronounced sentence 
of transportation. By an oversight on the part of 



pAPES. 

the prosecutor^ Judge, and all concerned, the jury 
had not retired before returning their verdict, but 
had remained in Court This omission was found 
to be fatal, and the lucky prisoner, in consequence, 
received a free pardon from the Crown {Hume^ ii, 
p. 427^(7aM of WiUiam Wood). It is scarcely 
credible that this antiquated and absurd practice 
continued in viride obiervaniia till the year 1814, 
and then only a very partial remedy was effected. 
By an Act then passed it was declared that, in cases 
where the jury were unanimouB in their verdict, they 
might return the same in the box without the 
necessity of retiring (54 Qeorge III., c. 67, sect. 1). 
This, of course, had the practical effect of dispensing 
with retiring in cases where the prisoner pleaded 
guilty. It was reserved for Sir William Rae ta 
dispense with the farther unmeaning formality of 
receiving a plea of guilty from the pannel through 
the medium of the assize (9 Qeorge lY., cap. 29, 
sect. U). 

About three years ago an unusual incident in 
modern practice occurred in one of our northern 
Sheriff Courts. After the evidence had been led, the 
jury resolved to retire and consider their verdict. 
One of their number passed out of the court-house 
unobserved, and his absence was not discovered until 
the other fourteen had returned to Court, after their 
deliberations, to return their verdict The missing 
juror was searched for and discovered, and brought 
to Court about half-an-hour afterwards. He explained 
that he had intimated his opinion of the case to the 
foreman of the jury, and that he thereon left the 
Court, supposing his duties to be at an end. The 
Judge would not allow him to re-enter the box, and 
as no verdict could be returned from less than fifteen 
jurymen, no verdict whatever was delivered, and the 
pannel was dismissed from the bar. There was no 

L 
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ground in this case for suspecting bad faith on the 
part of the erring juror, but it is not difficult to con- 
ceive that one out of fifteen may occasionally be 
found whose inclinations may lead him to snatch a 
prisoner from justice; and he may accomplish his 
purpose by a slight irregularity, without any personal 
danger. 

In the following case a fatal objection was sustained 
because of an error in the record of Court, though 
the trial was in every respect regular. In 1 81 6 a man 
was brought to trial before the Circuit Court, Jed- 
burgh. Among the jurors who sat on the trial was 
Andrew Dickson, younger of Housebyres, whose name 
was correct both in the principal and service copy of 
the indictment. The Clerk of Court, per incuriam, 
wrote the juror's name Henry Dickson in the record. 
The pann61 pleaded guilty, and the jury returned a 
verdict in terms of his plea, after which the mistake 
in the record was discovered. His counsel thereupon 
objected, in bar of sentence, that " a person appeared 
" to have served unwarrantably on the assize.*' The 
objection was certified to the High Court, where it 
was held that the veracity of the record containing 
the palpable error could not be impeached by the 
oaths of witnesses. The verdict was therefore set 
aside, and the pannel dismissed from the bar (Case of 
Thomas Middlemas — Hume, il, 316). As a neces- 
sary corollary of this decision, it follows that if a 
person not in the list of assize should personate an 
absent juryman, and sit on the trial, the verdict could 
not be challenged if the record contained the name 
of the juryman personated. We by no means put an 
unlikely case; instances of Mae' personation even of 
prisoners have occurred; and, in our experience, a 
few years ago, a false personation of a juryman was 
made, though the person escaped being ballotted 
among the fifteen who served on the trial. 

In various cases exceptions have been made to 
jurymen serving on the assize, because of their being 
under the statutory age, and they have been accord- 
ingly withdrawn. Sometimes the objectionable juror 
has been allowed to sit on the trial unchaUenged, and 
the objection reserved until after a verdict of guilty has 
been returned against the prisoner. The objection 
stated at this stage of the proceedings has had the 
fatal efifect of annulling the verdict, as in the case of 
Menzies, 1790 (Hume, iL, 310). A similar objec- 
tion arose in peculiar circumstances in the case of 
John Bha^p, who was tried before the Justiciary 
Court, July, 1820. He was found guilty, by the 
verdict of the assize, of theft by housebreaking, upon 
which he had sentence of death — the invariable 
punishment for this crime in those days. On the 
same day, and before the same assize, he was found 
guilty of shooting at, and severely wounding a police 
officer. After this verdict was returned, it was dis- 



covered by the Lord-Advocate that a minor had sat 
on the assize, and he intimated this fact to the Coart. 
The diet was adjourned till the following moofh, 
when the prisoner was brought to the bar of the Hig^ 
Courts and a free remission of the sentence of death 
on the charge of theft was read, before the validity 
of the verdict on the other charge was eonaiderod. 
The Court again adjourned, and a proof was led and 
informations ordered on the objection; and it was 
not till March of the following year (eight montha 
after the verdict) that the judgment of the Coort 
was pronounced. That judgment found the verdict 
and previous proceedings null and void, but also 
found that the pannel might still be subjected to 
trial for the crime, and warrant was granted to com- 
mit him to Edinburgh Jail, till liberated in dae 
course of law {Shaw's Justiciary Oases, No. 13; Ewne, 
ii., 310, 369). Sharp appears to have been after- 
wards tried and convicted, though no direct report of 
the case is to be found in the books. By an Act 
regulating assizers, passed a few years afterwards, 
objections to jurymen on account of minority must 
be stated before the jury are sworn (6 Qeo. lY., cap« 
22, sec 16). 

Various prisoners have escaped because of errors 
in the terms of verdicts. The Act 1587, cap. 92, 
already frequently mentioned, required that all verdicts 
should be written; and the composition of these deli- 
cate instruments was frequently left to the unaided 
efforts of an unskilled jury. If the verdict was con* 
tradictory, absurd, or unintelligible, it could not be 
explained or amended, but had to be received by the 
Court (to quote the words of Baron Hume) *'wiA 
all its imperfections, how gross soever, on its head;" 
and judgment was forthwith pronounced, without the 
slighest regard to the prejudicial or fatal consequences 
of the issue {Hume, ii., p. 431). It is not surpiisiog 
that under this perverse state of practice, maay 
prisoners escaped because of innocent clerical blunders 
in the verdicts of juries. This practice continued 
till 1814, when a partial remedy was effected (54 
Qeo. III., cap. 67, sec. 1) and it was made hw{ul to 
receive viva voce verdicts in cases where the jury 
were unanimous. This improvement in practice was 
followed in 1825 by an enactment (6 Qeo. IT., cap. 
22, sec. 20) which authorised viva voce verdicUi 
whether the jury were unanimous or not; hut the 
Court were empowered, in certain exceptional cases, 
to order written verdicts. Lastly, it was shortly 
afterwards enacted by Sir WUliam Rae's Act (9 Oeo. 
lY., cap. 29, sec. 15) that writt^ verdicts ahonld 
be discontinued in all cases where the verdicts were 
received before the Court adjourned. It is difficult 
to discover any sufficient reason for this exception. 
The following are a few selected cases where prisoners 
have escaped because of the written verdicts being 
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inaocorately expressed*. Before the High Court, 
July,, 1800, a man was charged with forging and 
uttering varionB bank notes in Scotland and England. 
Oi^ objection by the pannel's coonsel, the Lord- 
AdTOcate agreed to restrict the libel to the Scotch 
chaiges only. The case went to trial, and the 
juiy found the prisoner guilty of uttering "cer- 
tiin of the notes libelled on, knowing them to 
be feiged." The oTidence and productions had 
been solely confined to the Scotch chiirges, and the 
jury could only, and obviously meant to, apply their 
Teniiet to those charges. The Lord-Advocate had, 
however, inadvertently omitted to put on the record 
liu restriction to those charges, and the Court held 
tbat they could only look to the record, and not to 
the evidence which had been led; and as, in that 
Tiew, the verdict might apply to the English charges 
only, no sentence could follow, and the prisoner was 
therefore dismissed from the bar {Eume, ii., 452 — 
Case af EUiot). In a subsequent case of a man 
tried at the Aberdeen Circuit Court for theft by 
shopbreaking, aggravated by his being habit and 
lepote a thie^ the jury returned a verdict finding 
him guilty of the shopbreaking libelled, but found 
the sggravation of habit and repute not proven. 
The jury evidently intended to convict the prisoner 
of M^ by means of shopbreaking; but as their 
▼erdict was not so expressed, and could not be 
idlowed to be explained, it was found that no 
leDtence could follow, and jthe prisoner was dis- 
aiined (Eume, IL, 449— Case of Tarras). At the 
Perth Circuit Court, April, 1821, several men were 
charged with assault and robbery, and evidence hav- 
ing been led, the jury found the pannels guilty of 
%^ instead of robbery (the distinction between the 
two crimes being, in some cases, scarcely perceptible 
to the non-legal mind), and the pannels consequently 
escaped punishment (EunUf ii, 450). We need 
enly dte one instance more. In the subsequent case 
«f Sinelair and others^ tried at the Qlasgow Circuit 
Court, 1825, for theft or reset of theft^ the jury 
tetomed a general verdict of guilty as libdled. 
The objection was sustained that it was uncertain 
to which of the charges the verdict applied, and that 
tte jury could not copvict of both, the charges being 
alternative. The pannels were consequently dis- 
missed {Hume, ii, p. 422). 

Written Terdicts are now almost unknown, and 
the superiority and reasonableness of viva voce ver- 
dicts scarcely require illustration. Where the jury 
have any difficulty in ezpresmg their verdict, the 
Court advises them; and where they tender an 
inappropriate or unintelligible verdict, they may be 
le-enclosed, and return a correct one. Sometimes, 
however, the Court and jury arrive at opposite con- 
duions on the evidence where nice points of law are 



involved, whereby the prisoner efiects his escape. The 
following recent case is a good Ulustration of this. 
A man was tried before the High Court, June, 1858, 
for breach of trust and embeszlement, or theft There 
was no doubt of his guilt, but the difficulty was to 
determine which of the two crimes (betwecfn which 
the line of distinction was extremely thin) he had 
committed. The jury, after considering the evidence, 
returned a verdict finding him guilty of breach of 
trust, etc. The Court, however, were of opinion that 
the case was one of theft, and refused to receive the 
verdict, and desired the jury to re-consider it The 
jury did so, and solved all legal difficulties by return- 
ing a verdict of not proven! (which the Court could 
not refuse) and the pannel was dismissed from the 
bar {Case of Philip Kneen — Irvine's Reports, iii., p. 
166). Contrary to the theory of the law, the jury 
are, to some extent, judges of the law as well as of 
the fact. A strong illustration of the judicial power 
assumed by them occurred iu the case of a woman 
tried at the Circuit Court, Perth, September, 1840, 
for the theft of a letter from a post office, in contra- 
vention of the Post Office Act (1 Vict, c. 36). She 
had asked for and obtained the letter (which con- 
tained a £10 note) from the post office officials, on 
false pretences; and the Court distinctly held that 
the case was one of theft under the statute, and in- 
structed tbe jury accordingly. The jury, however, 
went in the face of the law as thus laid down, and 
returned a special verdict finding that the receiving 
the letter from the post office in the manner in which 
it was obtained, did not come under the designation of 
theft as contemplated by the statute {Oase of Barbara 
Duncan — Unreported), Where the libel, however, 
contains alternative charges, the Court have gene- 
rally acceded to the jury the power to find a verdict 
on either charge which they believe to be established. 
The case of Eneen may be contrasted with a previous 
one of robbery or theft, in which the Court held that 
it was in the power of the jury to find the pannels 
guilty of one crime, though they were directed that 
the evidence established the other {Case of Ann ScoU 
and others — Broum's Reports, i, p. 133). 

Decidedly the most disastrous failure of justice in 
modem practice occurred in the notorious case of 
Sarah Anderson or Fraser, and James Fraser-^ 
mother and son — ^tried at the Spring Circuit Court, 
Inverness, in 1852, for the murder of the husband 
of the former, and^ father of the latter, by means 
of poisoning with arsenia The pannels having 
pleaded not guilty, were remitted to an assize. In 
the course of the evidence it was proposed by the 
prosecution to put in evidence a production which 
was described in the indictment as <' A sealed paper 
" wrapper, or other piece of paper, containing a small 
<' quantity of powder.*' The pannels were defended 
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by the late SheriflT Logan, who objected to the pro- 
duction, because it did not answer the description in 
the indictment, inasmuch as it was not sealed. It 
appeared that the seals which were originally affixed 
to the packet were entire, but that the paper had 
been cut to admit of the contents (arsenic) being 
examined. Lords Cockbum and Ivory, who tried 
the case, admitted the production, reserving the 
objection for future disposal, and directed the trial 
to proceed. After the conclusion of the case the 
jury found the pannels guilty, as libelled, whereon 
the case was certified to the High Court to consider 
the objection before pronouncing judgment A peti- 
tion was forthwith presented for the pannels, demand- 
ing liberation, on the ground that the case had been 
certified sine die, and that, therefore, the <liet could 
not be legally called jtgainst them. The Lord-Advo- 
cate also presented a petition to the Court to fix a 
day for taking up and disposing of the certification. 
The case was argued at considerable length before the 
Court in June, 1852. The Lord Justice-Qeneral and 
Lord Justice-Clerk delivered elaborate opinions in 
favour of the objection, in which Lords Wood and 
Anderson concurred; while Lords Cockbum, Ivory, 
and Cowan maintained opposite opinions. On the 
petition of the prisoners an Interlocutor was pro- 
nounced, that, in respect no certain day had been 
fixed by the Circuit Court for proceeding with the case 
before the High Court, the instance had fallen; and the 
prisoners were ordered to be set at liberty {Irvine's 
Seports, i., p. 1). It is certainly startling to find the 
judges so nearly equally divided in opinion on a 
point of such apparent simplicity in practice, and 
yet involving such grave consequences. The point 
was entirely one of usage, was sanctioned by no 
statute, and had never before been the subject of 
judicial decision. A long course of practice was 
undoubtedly in favour of the objection, although 
precedents were produced by the prosecutor for the 
certification and continuation of diets sine die. 
These precedents were adopted by the Judges on 
the one side, as entitled to authority, but were 
repudiated on the other side as of doubtful authority, 
to which no objection had been made by the pannels, 
and which had not been the subject of judicial 
discussion. The Lord Justice-Qeneral and others, 
on the one side, in the course of delivering their 
opinions, said that if the pannels* counsel observed 
the defect, in omitting to name a day, they were 
not bound to notice it; but that the pannels must 
have the benefit of any omission; that the escape of 
the pannels could not be called a miscarriage of 
justice, where the .Court inflexibly adhered to the 
rules of criminal procedure; that it would be an 
alarming result and a dangerous precedent to intro- 
ducoj after verdict^ a novelty in procedure to enable 



the Court to pronounce sentence. On the other ude 
it was said that the Judges sitting on Circuit have 
no control over the sittings of the Court at E(fin- 
burgh, and have no knowledge whatever on what 
days that Court may meet; that it was an anomaly 
to hold that a single Judge on Circuit should 
absolutely appoint the Supreme judicatory to meet ' i 
on a certain day; that it was a useless ceremony to 
name a day at hap-hazard, as cases certified to a 
particular day are then seldom taken up, or even 
their existence made known to the Judges, and the 
derk makes an entry, putting them ofiF to another 
day; that, had a wrong day or month been named 
in the certification, the same could undoubtedly have 
been corrected, and the omission to name the day 
could surely be, therefore, supplied by the Ck>nrt; 
and that to acquit the pannels, because of an in- 
nocent clerical omission, which could not in the 
slightest degree prejudice them, would be to sacrifice 
substance to form. 

The prisoners were re-indicted before the High 
Court in the following month, when the Court 
unanimously found that they could not be again pat 
upon trial, in respect they had already thcM an 
asaize, and they were dismissed from the bar {Irvm^ 
L, p. 66). 

If the objection to the production of the sealed 
packet had been stated, as it might have been, h(fon 
the jury were sworn, the deplorable failure of jostioe 
would have been avoided. The admission of the 
production, subject to future consideration, was a 
novelty in our practice, and was resorted to, in the 
embarrassing circumstances, in an anxious desire on 
the part of the Judges to prevent a failure of jostioe 
by rejecting an important article of evidence. It is 
questionable if the High Court would have taken 
consideration of the point reserved although the day 
of certification had been duly named. From the 
remarks of the Lord Justice-Clerk in delivering the 
last judgment in the case, it rather appears that they 
would not have done so. This power of reserving a 
legal point arising on the proof, in the bustle of a 
Circuit, has long been felt a desideratum in oor 
practice, and was forcibly urged by Lord Cockbum 
in the pages of the Edinburgh Review in 1846;* and 
has since been repeatedly mooted in legal journals; 
but as yet no practical steps have been taken to 
introduce the measure. 

As matter of curiosity (though scarcely fidling 
within the scope of this paper) a brief reference may 
be made to a few cases where convicted prisoners 
have escaped through oversight or accident in carry- 
ing out the sentences. In the year 1780 a man 
named Charles Graham was banished from Scotland 



* Article on Scottish Criminal Jarisprodenoe and Pirooedare. 
Vol. Izxziii., p. 209. 
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by sentence of the Court of Justiciary, under certifi- 
cation of being scourged, in case of return, on the^rtt 
markd-day after his recommitment to the prison of 
FertL He returned to Scotland, and was, in terms 
of the certification, recommitted to Perth prison; but 
the fni market-daj thereafter was inadvertently 
allowed to pass without the scourging being inflicted. 
The prisoner thereon presented a petition to the 
Comt, demanding his liberation, as no longer liable 
to such corporeal punishment. The Lord Advocate 
consented to the prayer of the petition, and the 
prisoner was liberated accordingly {Hume, iL, 475). 
In another case a man named Fleming was sentenced 
to death for forgery, and the d«iy fixed for his execu- 
tion happened to fall upon a day set capart for the 
observance of a public fast. In deference to the 
sacred object of the day, the magistrates of Edin- 
borgh did not carry the sentence into effect, and 
theyn^lected to apply to the Lords of Justiciary 
to name another day for the execution. The prisoner 
remained in jail for sometime until the difficulty was 
solved by granting him a free pardon {ffume, ii., p. 
^T3). In 1724, Margaret Dickson, a married woman, 
had sentence of death for the murder of an illegiti- 
mate child to which she had given birth. In those 
^ys capital punishments were not carried out with 
the formality and certainty of modem practice, and 
» the bodies of those executed were not buried within 
the predncts of the prison. The formality of ex- 
ecatioQ was gone through; but the woman revived 
OB being carried from the gallows and delivered to 
ber friends. The authorities did not farther molest 
ber, and she became reconciled to her husband and 
lived with him for many years in Edinburgh, where 
"she was generally known as " Half-hangit Maggie " 
(Sum, il, 276; Chambers' Domestic Annals of Scot- 
h»d). 

In a farther paper we purpose to conclude our 
notice of escape of prisoners on technical grounds, by 
a review of cases in which convictions before Inferior 
Courts have been set aside, on appeal and suspension, 
^ the Supreme Courts; and. by some general obser- 
^tions arising on the whole cases. 



CAPITAL PUNISHMENT. 



Wb have received a circular from the secretary to the 
"Society for the Abolition of Capital Punishment," 
w which he gives an excerpt containing Earl Rus- 
"ell's opinion of capital punishment, as taken from 
the introduction to the new edition of his work on 
the "English Constitution" (1865); and a long 
letter from Dr Lyford, many years medical officer of 
Winchester County Qaol. We have pleasure in 
publiahing Lord RusseUi excerpt and Dr Lyfor4's 



letter, and in a future number we may pass some 
comments thereon. 
Earl RusselVs excerpt: — 

For my own part, I do not doubt for a moment 
either the right of a community to inflict the punish- 
ment of death, or the expediency of exercising that 
right in certain states of society. But when I turn 
from that abstract right and that abstract expediency 
to our own state of society — when I consider how 
difficult it is for any judge to separate the case which 
requires inflexible justice from that which admits 
the force of mitigating circumstances — ^how invidious 
the task of the Secretary of State in dispensing the 
mercy of the Crown — how critical the comments 
made by the public — ^how soon the object of general 
horror becomes the theme of sympathy and pity-— 
how narrow and how limited the examples given by 
this condign and awful punishment — ^how brutal the 
scene at the execution — ^I come to the conclusion 
that nothing would be lost to justice, nothing lost 
in the preservation of innocent life, if the punish- 
ment of death were altogether abolished. 

In that case a sentence of a long term of separate 
confinement, followed by another term of hard Labour 
and hard feure, would cease to be considered as an 
extension of mercy. If the sentence of the judge 
were to that eflect, there would scarcely ever be a 
petition for remission of punishment, in cases of 
murder, sent to the Home-office. The guilty, un- 
pitied, would havd time and opportunity to turn 
repentant to the throne of mercy. 

Dr Lyford*s letter:— 

Brighton, Sept. 1, 1865. 

Dkab Sir, — In reply to your letter of the 1 9th ult. 
I beg to inform you that, having been attached to a 
large county prison throughout a very extended series 
of years, in which it was a part of my painful duties 
to witness on the scafifold all the executions, amount- 
ing to about forty in number, which took place dur- 
ing that time, affording me an almost unprecedented 
opportunity of making observations and reflections 
on this melancholy subject, I have often been desirous 
of reporting the result of my extended experiences 
to those philanthropic individuals who might feel in- 
terested in gaining every information on the effect of 
capital punishment, with the view of arriving at a 
legitimate conclusion as to the expediency of continu- 
ing or abandoning this mode ef punishment 

The number of criminals whose execution I have 
officially witnessed may appear somewhat large; but 
it must be borne in mind that it is only within a com- 
paratively few years that executions have been re- 
stricted to the crime of murder, previous to which 
the forger, the sheep stealer, the horse stealer, and the 
burgler met with a similar fate, enlarging therefore 
most considerably the number of victims for the 
scaffold. 

On inquiry at the respective culprits, just imme- 
diately before their execution, as to whether they had 
ever been present at a public e^^ecution, with two 
exceptions they all replied in the affirmative, and • 
several stated, they were sorry to say, that they had 
witnessed many. la their particular os^w, tlien, it 
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is quite nndeniAble that the spectacle at the gallowa 
exerted no reetraining power in prerenting the per- 
petration of the selfsame bloody and inhuman deed& 
And I doubt not but a similar confession would be 
made amongst criminals generally. 

Can we arrive, then, at any other conclusion but 
that public executions have entirely fiiiled in accom- 
plishing the special object for which they were insti- 
tuted, and that they should therefore be at once dis- 
continued? For under this sanguinary law doubtless 
murder has actually flourished. / 

Again, the advent of a public execution is just the 
precise occasion of attraction for the multitude. For, 
alas! the diffusion of education — ^nay, even the dis- 
semination of religious principles — appear to have 
utterly failed to destroy this most unnatural craving 
for witnessing these cruel and barbarous exhibitions. 
On these occasions the spectators, consisting of men, 
women, and children, from fiir and wide, and whole 
funilies arriving many hours previous to the execu- 
tion, pass their time in noisy laughter, foul language,- 
coarse jokes, confusion, and disorder, together with 
the slighter breaches of the peace, and immoralities 
of every description. The spectacle having ended, 
too frequently the remainder of the day is spent at 
the public house, and too often finished with drunken- 
ness. Such demoralising influences, as a matter 
of fiict, are calculated in the highest degree to ensure 
regular employment to the public functionary at the 
gallows. 

Now, as to the amount of sufiering which the male- 
factor undergoes, my experience leads me to say that 
life is not so quickly extinguished as is usually sup- 
posed. Having been in the habit of feeling the pulse 
immediately on the fall of '' the drop,*' I have not 
unfrequently found it to beat for five or six minutes, 
more or less regularly, accompanied with convulsive 
drawing-up of the body, b^g violent, efforts for 
respiration — would that I could be certain without 
oonadousnees. On these occasions I have discovered 
that the strangulation has been incomplete, owing to 
the mal-adjustment of the rope. I am of opinion, 
therefore, that death at the hand of the public execu- 
tioner is too often a painful and prolonged one. 

But the question is yet to be solved — ^What should 
be the fate of the convicted murderer) Is he to be 
permitted, as in olden time, to become a wanderer 
and fugitive over the land? The idea is preposter- 
ousL Bather indeed should he be made to expiate 
his crime in perpetual banishment, away firom his 
feUow-man, in tlie very bowels of the earth, in 
the mines or in the coal fields, where, although 
the natural term of his years might be considerably 
abridged (the life of the miner avera^^ng only 
forty years), he would, doubtless, in soUtude and 
darkness, soon be made to feel most keenly, and with 
deep and sincere contrition, the enormity of his dime, 
and a pungency of remorse and genuine repentance, 
the conviction of having grievously offended both man 
and his Maker. 

Should this momentous subject be brought forward 
for discussion, may we not hope that our Legislature 
may be induced to abrogate altogether the law of 
capital pumshment^ and,' in the cause of public 
nwali^ and genuine Chriatianity, consign to oUiTion 



the monstrous anomaly wUdi, in tUi Chiutau 
country, legalises the public stiangoUtum d w 
Christian by another? 

H. G. LTFORD, ED. 
Mr William Tallack. 



THE EXTBADITION OF CRIMmAL& 



Thb following correspondence with the ForeigD Office 
regardmg the case of Townsend may be of iatereifcto 
our readers. We think it proves that some amend- 
ment is required of those treaties with fordgn Poven 
regulating the procedure observed in regard to ato 
arrested on criminal charges. It will be obsorred 
that Townsend's crime is not one of those embnctd 
in the Ashburton Treaty, and we all know that tlN 
Americans have invariably persiited in msg 
criminals who have escaped from this ooantiy, pro- 
vided the crime charged against them was not eift- ^ 
braced in this treaty: — 

Offloes of the Glaigow and Wait of SeokM 

GoaniiMi Sodety for tke Ptofteoaw d IM. 

OlMgow, 10th August, 1869. 

To the Right Hon. 

The Earl Russell, Her Majesty's 

Secretary of State for Foreign Affidrs. 

My Lord, — ^Very recently a Memorial from to 
Society, signed by the Lord Provost, who is IW- 
dent» on the subject of the Amendment of £it^ 
dition Treaties existing between tUs coontijaBB 
foreign Powers, and particularly with the United 
States of America, was forwwded to your lordahipi 
through Mr Dalglish, one of the members of h^ 
ment for this city, and a reply was received is ^ 
following terms: — 

« Foreign Office, Jolj 36» 1865. 
''I have received the Memorial from the direeton 
of the Guardian Society of Glasgow, and hare aob- 
mitted it to Lord RusselL The matter will pio- 
bably have to be referred to the Home Offioei bit 
you may assure the Memorialists that eveiy atteotua 
shall be paid to it 

(Signed) «A. H. UyW 

With reference to the above, I beg leave re^ 
fully to bring under your lordship's notice a a* 
which lately occurred in Liverpool, wherein the p^ 
virions of the existing treaty were totally ^MOgaM^ 
On 22d May last» a savings bank at Newhaveo, SH^ 
of Connecticut, U.a, was robbed of upwards « 
100,000 dollara by a young man named Jereniw 
Townsend, who was employed as a clerk in ^ 
establishment. He escaped to Great Britain, m 
arrived in Liverpool on the evening of 29th July Itf^ 
Next day he was arrested in a hotel thm by « 
detective police officer from Philadelphia^ asaisted 1^ 
two Liverpool detective officers, and 98,934 doUi^ 
found in his possession, besides a quantity of jewd- 
lery, etc. From this time until Wednesd^^^ 
August current^ he was pdYatdy detained incwMf 
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without the knowledge of tlie aathoritiefli and then, 
wiihoat having been bioaght before any magistrate, 
or haTiog nndergone any judicial examination^ and 
withoat any l^gal warrant or authority, he was 
quietly conveyed on board the steamship Etna, and 
carried off to New York. Details are more fully 
given in the Lwerpool Mercury, a copy of which is 
leot herewith, and to which rdference is respectfully 
made. The crime with which this absconding 
criminal was charged is not one of those embraced in 
the Ashburton treaty; and had the prisoner been 
brought before a magistrate he would not have been 
delivered up to the American authorities. Experi- 
ence has shown (as stated in the Memorial before 
mentioned) that in like circumstances the latter have 
lefiued to surrender criminals who have escaped 
fiom Great Britain. This case goes to show, how- 
ever, the great necessity there is for the amendment 
and extension of the provisions of the treaties for 
eitradition of criminals. It is one, moreover, of such 
apecoliarand extraordinary nature that your lord- 
ahip may consider it necessary to order an investiga- 
tion into the circumstances, that the whole subject 
may have due consideration, — ^I have the honour to 
be, my lord, your lordship's most obedient servant, 
(Signed) H, MilleBi Secretary. 

Mr Hammond presents his compliments to Mr 
Dalgliah, and with reference to his note to Mr Lay- 
ud of the 10th of August, is directed by Earl 
KoaaeU to transmit to him, under flying seal, the 
answer to the representation from the Glasgow and 
West of Scotland Guardian Society for the Protection 
of Trade respecting the case of Jeremiah Townsend. 

Fonjgn Offioe, September 80, 1865. 

Foreigii Office, September 30, 1865. 
Sir,— I am directed by Earl Bussell to state to 
yon, with reference to your letter of the 10th ultimo, 
that; after communication with the Secretary of 
State for the Home Department and consultation 
with the kw officers of the Crown, Lord Russell has 
instmcted her Majesty's Minister at Washington to 
make a representation to the United States Govern- 
ment relative to the case of Jeremiah Townsend, 
vho was forcibly carried off from Liverpool to the 
Fnited States by an American police-officer, — I am, 
air, your most obedient humble servant, 

(Signed) £. Hammond. 
Henry lifiUer, Ebcl, 
Beenttfy to the GU^gow Mid West of Sootland 
Goaidiaa Society for the BrotectioD of Tnule.* 



$ebuto of $0ohs. 

Thb Upfir Canada Law Jou&nai^ Toronto, 
September, 1865. 

We have received the above No. of this Law Journal, 
which, in addition to a set of reports of cases decided 
in the Courts of Upper Canada, United States, &c., 

* Townsend has been tried and convicted by the American 
Ooptt ainoe the above was written. 



contains a considerable amount of editorial and other 

matter. The first article advocates the establishment 
of an Admiralty Court, or Vice-Admiralty Court in 
Upper Canada; it is concisely and tersely written, 
and we think that the writer makes out a strong case 
on his side of the question. We give an extract 
from a paper entitled ^ Law and Equity." The 
writer narrating the progress of law says: — 

"Some ultimate truths or rules are accepted at first, 
and are sufficient for the simple transactions of a 
semi-dvilized tribe, and enforced by the spontaneous 
action of the executive government. These may be 
considered as the patriarchal laws. These general 
rules, however, are soon found to be inadequate, even 
for all the cases which they were designed to meet^ 
much more for the eyer-varying drcumstances of 
civilized life, and thereupon discretionary, equitable, 
or Praetorian courts are originated, in which the judge 
interferes, in accordance, indeed, or presumed accord- 
ance, with the principles of the common law, to 
^ mitigate the rigour,' of its rules. This is the first 
great step towards centralization. Henceforward the 
supreme tribunal of the country, that which practi« 
cally controls all the others, be it presided over by 
Praetor, Pro-Consul, Maire de Pabis, or Lord High 
Chancellor, becomes a central power, forcing into 
harmony with its dictates all the independent actions 
of the old common law authorities. But this tribu« 
nal, at first, ipta ncUura reiy an arbitrary ' court of 
conscience,' gradually becomes systematise! * That 
which has been shall be,' and accordingly precedents, 
consistently followed, become the law of the court, 
and it gradually comes to be supposed co-extensive 
with all possible important questions, and the discre- 
tionary extension of the action of the court there- 
upon ceases. Precedents, however, being merely 
concrete rul^ must, in order to be made thoroughly 
available, be endued with an abstract or general form. 
This is done at first by the action of the judges them- 
selves, who, by comparing and classifying the cases 
cited before them, deduce therefrom certain abstract 
rules or ^principles,' which they declare to have 
been the guiding rule in the class of precedents ad- 
verted to, and then the precedents themselves come 
to be neglected, and the rule thus enunciated is 
accepted as an equitable ' maxim.* " 

This law journal, we have no doubt, will prove of 
great use to those to whom it is especially addressed. 



f tgal ^nitlliQtmt. 

GLASGOW SHERIFF COURT. 

BUSINESS DUBIKa THX PAST TSAR. 

Mr Sheriff Bell held the first ordinary Court for the 
Winter Session on the Sd ult. Before proceediug to call 
his roll, in which there were 62 enrolments, the learned 
Sheriff said— The businees transacted in this Court daring 
the year from Ist October, 1864, to let October, 1865, 
has been very extensive. The gross namber of enrol- 
ments in the printed rolls of the three Sheriff-Substitutes 
who preside here has been 5821. Of these 1829 were 
enrolments of motions, 507 of adjustments of records 
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preTioDs to dooog, 1188 of dieto for tftkiog proo^ and 
2227 of debates. The number of enrolmenta for adjiu- 
tiBg records ahowa that in many of the more important 
oasee it is considered expedient to order the record to be 
made an by oondesoendenoe and defences. The number 
of enrolments for diets of proof show what a mass of 
evidence — amounting to many thousand pages — ^has been 
committed to writing. The number of enrolments of 
debates shows that were has been a great many post- 
ponements or continuations of debates, which it is difficult 
to refose where both parties concur in asking it, but it 
would certainly greatly aid the despatch of business if as 
lew postponements were moved for as posuble. The 
gross number of new cases tabled during the year was 
1170; appearance was entered in 695 of these, while 
decrees m absence were pronounced in 475. The final 
Judgments pronounced in the same period amounted to 
about 567. Caution was found with a view to advoca- 
tion in only 28 of these cases, and in a good many 
instances the advocation was not carried out The gross 
enrolments in the appeal courts held by Sheriff Sir 
Archibald Alison have been 1730, which includes appeals 
from the Upper and Middle, as well as from the Lower 
Wards. The number of judicial sequestrations has been 
156, in 8 of which the form of a aeed of arrangement 
was adopted for winding up the estate. There has been 
a considerable number of competitions for the office of 
trustee, and of discussions relating to the protection, 
liberation, and discharge of bankrupts. There has aJso 
been a numerous crop of appeabfrom the deliverances of 
trustees, and the resolutions of the creditors — a species of 
litigation which seems rather to be on the increase. In 
the Small Debt Court, ^ich meets three days a week 
during the entire year, without any recess, 22,095 cases 
have been disposed of. There have been 219 criminal 
eases tried by the Sberifib-Subetitute and a jury, and 78 
tried summarily by the same j udges. In the exercise of the 
jurisdiction, analogous to that of the English coroner, which 
the Sheriff poesesBes, there have been 185 investigations 
into cases ofisudden death ; and no fewer than 219 judicial 
declarations have been taken from accused parties. The 
misoelUneous business of the Court under its common 
law, equitable, and statutory jurisdictions, has been very 
krge and unceasing. The prospects for the ensuing 
session do not indicate any abatement of work. During 
the recess upwards of 87 new cases have been tabled ; and 
already 115 diets of proof have been fixed for this and 
the subsequent month. I trust, however, that health and 
strength will be given to us all to discharge our respective 
duties satisfaotonly. 

Skeriff Courts Lanarkshire^ Glasgow, — Mr Boyle, for 
some years clerk to Sheriff H. Glassford Bell, has been 
appointed a Sheriff Clerk-Depute, filling the office pre- 
viously occupied by Mr Pearson, S.C.D., in the Small 
Debt Court, while Mr Pearson at present discharges the 
duties in the Sheriff Court previously performed by Mr 
Sim, S.C.D. Mr Robert Frame has succeeded &ir 
Boyle as clerk to Mr Sheriff Bell. 

Pactdty of Procurators^ Glasgow — Mr Alexander 
Pattison was, upon the 5th ult., before Sir Ajcbibald 
Alison, admitted a member of this Faculty, having 
passed the usual examinations. 

Faculty Examinations. -^Jn 1800 a system of voluntary 
examinations for apprentices and clerks to members of 
the Faculty was instituted by the late Dean, Mr Andrew 
Bannatyne. These examinations, we understand, have 
proved of essential benefit to those intending to follow 
out the profcBsion, and they have been duly taken ad- 
vantage of by many young men. We are happy to ob- 
serve that Mr James Mitchell, the new Dean, is carrying 
out, with the assistance of his Council and Eeveral other 
members of the Faculty, the work inaugurated by his 
distinguished predeceesor. The sixth annual examina- 



tion took place within the Faculty Hall, on the 2itk 
ult., when twenty-three gentlemen presented themselvei 
for examination. As on former occasiona, they wen 
divided into four claoBes, and printed examination p^ien, 
including a wide ran^ of subjects, were placed into the 
hands of each competitor. We have been &voured witii 
a copy of these examination papers. They appear to be 
of a thoroughly practical nature, but we are prevented, 
by want ol spaoe, from farther noticing them in tbii 
number. 

Sheriff Courts Lanarkshire, Hamilton, Society of Soli- 
citors,— The first meeting of this Societv, which hai 
been formed under *^The Procurators* Scotland Act, 
1865,'* was held on the 26th ult, within the Court 
Hall, Hamilton, when a Committee was appointed to 
prepare the draft of a Constitution and Bye-Laws for the 
management of the affuia of the society, in tenuof the 
Act of Parliament The meeting elected the foibvisg 
office-bearers for the ensuing year, viz.:— Dean, Mr 
Thomas Dykes ; Treasurer, Mr William Aikman ; Sec- 
retary, Mr William Brown; Library Committee, Mr 
Douglas H. Robertson, Mr Edward P. Dykes, and the 
Secretary. The meeting unanimously i^ppointed Mr 
Brown to act as representative at the meeting of Genenl 
Council in Edinburgh. 

Sheriff Court, Lanarkshire, Airdrie. — We learn that 
the practitioners at Airdrie have availed themselvei of 
the " Procurators' Act," by forming themselves into a 
society. 

Glasgow Legal and Speculative Society. — ^We have re- 
ceived a cop^ of the Case-Book of this Society for the 
present session, which embraces a discussion on many 
points of interest to the profession. The Society meeli 
every Tuesday evening, within one of the rooms adjoin- 
ing the Faculty Hall, and we can cordially recommend 
those intending to follow out the profession to attend its 
meetings. 

Faculty of Procurators, Greenock — ^At a meeting of 
the procurators of Greenock, held on the 6th ult— Mr 
M'Uwraith presiding, in the absence of Mr YuiU the 
Dean— it was resolved to incorporate themselves undor 
the recent statute, under the title of **The Faculty of 
Procurators of Greenock.*' At the same meeting Mr 
Lewis was appointed procurator for the poor in criou- 
nal, and Mr Fyfe in civil cases. 

Sheriffdom of Mid-Lothian, — We understand thst 
Sheriff Davidson, formerly Sheriff of Aberdeen, has been 
appointed Sheriff of Mid-Lothian, vacant by the deceue 
of the kte Sheriff Gordon. Mr Davidson became a mem- 
ber of the bar in 1827. Various parties have been named 
as possible successors to Sheriff Davidson. Am<yng4 
these we may mention the names of Mr Andrew Jame- 
son, the senior Sheriff-Substitute of Mid-Lothian, and 
Mr Alexander Moncrieff, advocate-depute. 

Sheriffdom of Orkney. — We understand that Mr An- 
dreV Mure, advocate, has been appointed Sheriff-Substi- 
tute at Shetland, vice Mr Bobert Bell, who has been 
appointed Substitute at Falkirk, supplying tiie place of 
Mr Sconce, who was appointed Substitute at Stirling, 
vacant by the decease of Mr Sheriff Robertson. 

Sheriff Court, Forfarshire,— Mr Thomas Cougleton 
and Mr David Stewart, after passing the usual written 
and oral examinations before the Examinators of the 
Society of Writers in Dundee, have been admitted Pro- 
curators of the Sheriff and other Courts of Fcofanhiie. 

Accountant of the Court of Session.'-^ WiUism 
Moncrieff, chartered accountant, has been aj^ninted 
Accountant of the Court of Session in room of the late 
Mr John Maitland. Mr Moncrieff, wo understand, is a 
brother of the Lord Advocate. * 

" 7'Afi Procurators' Scotland Act, 1866."— The first 
meeting of the General Council established by this Act 
was held in Edinburgh on the 30th ult. In our next 
number we will furnish a report of the proceedings. 
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Wk DOW conclude oar enumeration of escapes on 
tedmicafifcies, bj a reference to a few cases selected 
from a host of reported decisions^ in which Inferior 
Coort coDvictioKis have been set aftide on review by 
the Sopreme Court. 

A party was cited to appear before the Police 
Ooort; Lanark, to answer a charge of theft. He 
^)pesredj along with an agent, and was put on trial 
on a complaint, not charging theft only, but charging 
ttieft or breach, of trust alternatively; and he was 
eonvicted of one of the alternative charges. He 
kbereapon presented a bill of suspension to the Higb 
Ooart^ on the ground that he had not been properly 
eited, and the Lords quashed the conviction on that 
ground; the Lord Justice-Clerk (Hope) observing: — 
"I cannot think, in these summary cases, it is com- 
''petent to cite »^party for one offence, then, without 
* notice, on his appearance in obedience to the cita- 
''tioD, to charge him with another." {Craig v. Sted^ 
High Court, December, 1848. Shaw, p. 148). The 
socQsed might unquestionably have had ground of 
complaint if he had been unexpectedly put on trial 
for a crime essentially different from the one to 
which he was dted to answer, as broadly put by the 
lord Justice-Clerk. But the above decision is open 
to this observation, that between the crimes of theft 
And breach of trust there is often the most shadowy 
distinction; and the two crimes are consequently 
daily libelled alternatively, on the same specieB facti; 
ind it is left to the judge or jury (as the case may 
be) to say which of the two charges appears to be 
ettabliahed. The accused in the above case could 
not substantially plead that he was put on trial for 
a different crime from the charge on which he was 
cited; and he did not allege surprise or prejudice; 
and took no exception to the proceedings in the 
Inferior Court^ although he had the benefit of an 



agent The matter really resolved itself into a mere 
technical objection to citation, which^ in the instance 
above cited, was a proceeding ,ex mera gratia on the 
part of the prosecutor, and the objection should not 
have been kept in rdenUt, but should have been* 
fairly stated in limine, if intended to be taken. Such 
is the legitimate practice both in tho Inferior and 
Supreme Courts. If any objection known to exist ia 
not stated, it is understood to be waived, and is 
not allowed to be stated after the accused has 
pleaded. 

Several boys were tried before the Police Courts 
Inverness, for theft. A woman who had purchased 
the stolen property attended the Court as a witness, 
but was not examined, as the boys pleaded guilty. 
The Bailie who tried the case intimated publicly to 
the superintendent of police that the woman should 
be put upon trial for reset of theft. The superin- 
tendent thereon told the woman that she would be 
tried accordingly; but he allowed her at that time to 
go home, on her pronoising to attend the Court when 
he should require her. Five days afterwards, a 
police-officer called upon her, and stated that she was 
wantjied by the superintendent, and she attended the 
Court on that verbal intimation, and was tried and 
convicted. A suspension of the conviction was 
brought, because it was alleged that she had not 
received sufficient intimation that she was to be 
tried. The conviction was quashed on the ground 
that the verbal citation was irr^ular, and that she 
should have been apprehended and brought to Court 
in terms of a warrant by the Bailie. Lord Deas 
dissented from the judgment, holding that the 
woman had received sufficient previous intimation 
that she was to be tried; and that, as she had ap< 
peared voluntarily, and had not requested deUy, she 
had no ground to complain of the proceedings. 
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(Cogan or Devany v. Anderson, High Court, Dec., 
1854. Irvine, i., p. 588.) 

Several persons were tried before the Sheriff and a 
jury at Perth, on a charge of rioting, and of assault- 
ing various persons who were suspected of having 
been concerned in lifting dead bodies in the church- 
yard at Cupar- Angus. While one of the assaulted 
parties was under examination, it was proposed by 
the agent for the prisoners to ask him whether he 
had ever been engaged in lifting dead bodies. The 
Sheriff held the question to be incompetent, and it 
was not put The trial proceeded, and the prisoners 
were convicted. On a Bill of Advocation to the 
High Court, the judges held that the question w» 
competent, and ought to have been allowed, as affect- 
ing the character and credibility of the witness; but 
they were also of opinion that the witness might have 
declined to answer the question. They quashed the 
conviction on the ground, that if the question had I 
been answered in the affirmative, this miglU have 
affected the verdict of the jury {Alison's Principles, 
p. 216, and Practice, p. 447). 

A conviction for breach of trust and embezzlement 
before the Police Court, Edinburgh, was suspended 
because neither complaint nor conviction l)ore, in 
terms of the Police Act, that the property embezzled 
did "not exceed in value £10" {Anderson v. Stuart, 
High Court, Feb., 1836, SwiJiton i., p. 35). The 
Police Court is precluded by statute from the trial of 
offences where the property stolen or embezzled exceeds 
the value of £10. A complaint and conviction for 
the theft of sixpence must bear in gremio that the 
sum does not exceed in value £10 sterling; and ifis 
the daily practice in police cases to use this statutory 
and stereotyped phraseology in thefts of the most 
trifling articles, or of the smallest sums of money. 

A man was tried before the Sheriff^Substitute of 
Lanarkshire, under the combination Act, for having 
intimidated several workmen, and endeavoured to 
force them to leave their employment. The Sheriff 
found him guilty as libelled, as regarded two of the 
men named, " or one or other of them." On a sus- 
pension the High Court quashed the judgment be- 
cause of its uncertain and alternative character 
(Sharp V. Dykes, Feb., 1843, i Brown, p. 521). It 
is matter of every day practice in the Sheriff and 
Supreme Courts, to convict on a general verdict of 
guilty in cases where a prisoner is charged with 
several crimes, " or one or other of them;" or where 
he is charged with an offence against several persons, 
"or one or more of them," " or one or other of theih;" 
and it might as well be objected that such verdicts 
and sentences are bad because of uncertainty; but 
ihey are held good by inveterate practice. 

A man was charged before the Justices of Peace 
for Fifeshire with trespassing in search of game, in 



contravention of Uie Day Trespass Act The Jostica 
found him guilty of trespassing " during some part 
of the day libelled." The conviction was set aside 
because it did not bear the statutory definition of the 
word "day" (^Ecbertson v. Adamson, High Conrt, 
June, 1860, Irvine ul, p. 607). It was pleaded m 
support of the conviction that the objection was a 
mere critical one on a point of form, and that the 
Act provided that no conviction should he qoashed 
for want of form; but the Court unanimoosly held 
that, in order to a good conviction, both under the 
Day and Night Poaching Acts, the time of theoffeace 
must be specially set forth as within the artificial 
definition of day and night created by the acts, The 
judgment may be contrasted with a case deddedby 
the High Court five years previously, in which it ws 
held to be unnecessary to set forth the statutoiy 
definition of the word "night" in a conviction under 
the Night Poaching Act, or even to set forth the date at 
all; and a general verdict of guilty was held to be 
good {Case of Clapperton, December, 1855, /rfweil, 
p. 292). 

A conviction before the Burgh Court, Airdiie, vas 
suspended, with expenses, because only one Justice, 
instead of two, who tried the case, signed the seo- 
tence. It was unanimously held by the Court that, 
according to the common law of Scotland, /wo justices 
arc necessary to the hearing and disposal of a case, 
and that the sentence, to be effectual, must he signed 
by both {Lock and Doolan v. Siede, High Conrt, 
Feb., 1850, Shaw, p. 307). A conviction before tbe 
Police Court, Wishaw, was likewise suspended, b^ 
cause only one magistrate signed the conviction, vbile 
two magistrates tried the case ( Williamson v. Tkm- 
son, High Court, Nov., 1858, Irvine iii., p. 295). 
Lord Deas dissented from the judgment of theCoort 
on the ground that one magistrate was sufficient to 
try the case, and that, in his opinion, the defect vii 
merely one in point of form, as to which review ftf 
excluded by the Police Act A conviction before the 
Justice of Peace Court, Dundee, was set aside, vitb 
expenses, because a paragraph in the record, static 
that certain preliminary objections were repelled had 
not been separately signed by the Justices, although 
all the pages of the record and conviction had been 
duly signed, and were quite unexceptionable (GHa^- 
Baxter, 15th March, 1849, Shaw's EeporU, p. 203). 
In this case it may be noticed that suspeosiun vas 
sought on various grounds, which were all withoat 
difficulty repelled by the Court; and that the omissi<A 
of the Justices' signatures to the paragraph was dis* 
covered by the Lord Justice-Clerk (Hope), and the 
objection thereon taken ex propria motu, and concorrcd 
iu by his brother judges. 

A conviction under the Master and Serraut Act 
was quashed because the evidence before the Jastiee 
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wasfto^ redaced to writing, although the legal adviser 
of the offender had consented, by an entry on the 
record, to dispense therewith. The Court held that 
unless there be an express dispensation by the Act, 
the eTidence mast be in writing. {Penman ▼. Waily 
High Court, November, 1845. Brown, ii., 586). 
In a previous case under the Salmon Fishing Act, 
the conviction was set aside because the evidence was 
reduced to writing; the statute giving no appeal on 
the merits, and dispensing with record of evidence. 
{M'Inlosh V. Gordwiy July, 1829. Deas and Ander- 
»», 183). The Summary -Procedure Act of 1864 
(vhich we shall afterwards more particularly refer 
to) dispenses with record of evidence iu all cases 
prosecuted under it; and in the working of that Act, 
which has found small favour with the High Court, 
it might be 'well if our inferior magistrates would 
refrain from taking notes of evidence. 

A man residing in Stornoway was brought before 
the Sheriff Court charged with assault, aggravated 
hy previous conviction. Evidence was led before the 
Sheriff which established the i^ssault. An extract of 
the previous conviction obtained against the prisoner 
hefore the same Sheriff, shortly before, was produced. 
The Sheriff knew the prisoner, and that he had con- 
victed him before, and that the extract was one from 
his own Court-books. He accordingly held the con- 
viction as proved, without any objection from the 
prisoner, 4uid found him guilty as libelled, and passed 
sentence accordingly. The conviction was suspended 
on the ground that the Sheriff was not entitled, of 
his own knowledge, to apply the conviction, and that 
ifc shonld have been proved in the ordinary way by 
the evidence of a witness upon oath. (Morrison v. 
Munro, High Court, December, 1854. Irvine, i., 
59D). This case is a strong illustration of the rigid 
principle adopted by the High Court of quashing a 
eonriction in toto, where incompetent evidence has 
i>eeQ admitted in the Inferior Court on a mere 
Bobaidiary part of the case, not affecting the principal 
eharge. Sufficient justice might have been done to 
the accused in this case by an abatement from the 
sentence, as the incompetent evidence merely affected 
the aggravation, and not the substantive charge 
before the Court. 

A party was charged before the Sheriff summarily 
at Dumfries with falsehood, fraud, and wilful impo- 
tttion. The complaint concluded for imprisonment 
fcr a period not exceeding sixty days. The Sheriff, 
*fter evidence was led, found the charge proven, and 
^a3 about to pronounce sentence of imprisonment, 
when the prisoner, by his agent, requested, as matter 
of favour, that a Jlne might be imposed to save him 
from going to prison. Thereupon the Sheriff not 
keeping in view the limited conclusions of the com- 
plaint, imposed a fine, with the alternative of im- 



prisonment. The fine was paid, and a suspension 
was forthwith raised on various grounds, and inter 
alia on the ungracious one that the imposition of a 
fine was incompetent, as not within the prayer of 
the complaint. This ground of suspension alone 
prevailed, and the conviction was set aside. (Hood 
V. Young, High Court, June, 1853. Irvine, i., 23G). 
A farm-servant was convicted, under the Master 
and Servant Act, before a Justice of Peace Court, oi 
having deserted his service, and he was sentenced to 
fourteen days' imprisonment. He complained, by 
Bill of Suspension, of this sentence, because the 
Justices had not added hard labour to his imprison*- 
nieut; and the Lords set aside the sentence as being 
disconform to the statute (Ferguson v. Thorn, High 
Court, June, 1862. Irvine iv., p. 196), LordNeaves, 
in delivering his opinion, said that the farm-servant 
had a substantial interest to object to the want of 
hard labour, because the legislature intended thereby 
that the working man's bodily strength and habits of 
industry should be kept up. According to his lord- 
ship's theory — ingeniously constructed pro hoe vice-^ 
hard labour was no punishment. This is assuredly 
very novel doctrine. Night poachers are not an 
industrious class of criminals, yet the legislature has 
declared that such offenders, when sent to prison, 
shall be subjected to hard labour during the whole 
term of their imprisonment, and this is imposed 
essentially in inodum poena, just as in the case of 
refractory servants. On the same principle, certain 
persons are sentenced to solitary confinement, with 
the addition that they are to be fed on bread and 
water only. This light diet is not added as a pro- 
vision for the improvement of their health. 

We know a merciful and excellent Sheriff, who has 
had a long course of judicial practice, which he stilt 
continues to labour in, who invariably omitted hard 
labour from the punishment of poachers tried by hinu- 
They were thankful for the omission, and did not 
complain ; but the above case, much to their regret, 
has introduced a more rigid practice. Wc can easily 
understand how the prosecutor in such cases might 
reasonably have complained that the prisoner had 
not got his full complement of punishment under the 
statute; but it is an interesting novelty to find the 
accused successfully complaining on this ground, and 
getting the conviction altogether set aside, with 
expenses. If the imposition of hard labour was for his 
physical and moral benefit, the accused might have 
asked the inferior magistrates to supply the omission; 
or the High Court, instead of allowing him to escape 
altogether, might have remitted to such magistrates 
to make the addition. The case may be contrasted 
with the celebrated one of Whatman v. Ogilvie,yrhick 
had been previously decided by the High Court, in 
June, 18d4. OgilYi« was charged before th^ Justice^ 
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at Banff, with having in his possession, in dose time, 
forty-fonr partridges, in contravention of the Gkrne 
Act 13 Geo. III., cap. 54, under which he was liable 
to a penalty of £5 for each bird, or two months im- 
prisonment The Justices found the complaint 
proven, and sentenced Ogilvie to pay a fine of £11, 
with the alternative of 132 days imprisonment, being 
58 or three days imprisonment for each bird. The 
prosecutor appealed against this judgment, on the 
ground that he was entitled to have the full penalties 
under the Act awarded. The judges certified the 
case to the High Court, where it was held (contrary 
to the previous case of Cooper, January, 1805, Fac. 
CoL) that punishment had not been imposed in terms 
of the statute, and that the Justices had no power to 
mitigate the penalties. The prosecutor, however, 
on the suggestion of the Court, restricted the conclu- 
sions of the libel to four birds, embracing a penalty 
of £20 or eight months* imprisonment; and the 
Court remitted to the Justices to award the sentence 
accordingly (1 Irvine, 483). The full penalty under 
the complaint, had it not been restricted, would have 
amounted to £220, or imprisonment for seven years 
and five months. In a Perthshire case the Justices 
modified the penalties where the number of birds was 
above one hundred, and the imprisonment would 
have amounted to upwards of twenty years (Barday^e 
DigeU, 2d edition, p. 442). The accused in these 
cases might have had the convictions quashed, accord- 
ing to the principle adopted in the hard labour case, 
if they had had the sagacity to complain that they 
had not received the full punishment under the Act. 
The procedure in the High Court in Ogilvie's case 
was altogether anomalous, and was inconsistent with 
the subsequent rigid judgment in the case of the farm- 
servant 

We shall only refer to three cases more out of a 
number of others in which convictions have been 
quashed by the Supreme Court during the present 
year. 

A man was charged before the Burgh Court of 
Edinburgh with having diseased meat in his posses- 
sion, in contravention of the Edinburgh Public 
Slaughter Houses* Act, which enacts that offenders 
^ shall be liable in a penalty, not exceeding twenty 
'^ pounds. . . . And all such carcases and others 
^ shall be forfeited and disposed of as the magistrates 
'^ shall direct" The complaint was found proven, 
and the following judgment pronounced: — "The 
''magistrate, in respect of the evidence adduced, 
^'convicts the said Peter Gardner of the contraven- 
*'tion charged, and adjudges the carcases of the two 
<* cows libelled on to be forfeited and boiled down." 
A note of suspension was presented to the High 
Court on yarious grounds, and, inter alia, because the 
lenteneo was informal and defective, inasmuch as the 



^ magistrate had not inflicted the statutory penalty. 
, This ground of suspension prevailed with a mijoritj 
\ of the Court, and the conviction was quashed, with 
, expenses to suspender. {Gardner v. Dj/modc, 9th 
, January, 18C5. Jurid, voL xzxvii, p. 189). Lord 
, Deas was here again conspicuously in the minority, 
, his dissent being clearly stated on the Mowing 
grounds, in which Lord Ardmillan concured:- 
I Under the Act it was not imperative on the magis- 
, trate to pronounce the statutory penalty, to wikidi 
, the offender was liabie. At common law it wodd 
be a serious thing to say that a magistrate can nerer 
dispense with inflicting punishment; that he cannot^ 
for instance, instead of sending a child to prison for 
stealing an apple, simply dismiss him with an ad- 
monition. It was in the power of the proaecator in 
all cases to refrain from moving for senteocOi and no 
sentence could therefore follow; but a good eonrio- 
tion nevertheless remained. The o&nder ooold be 
in no better position because the magistrate refraioed 
from pronouncing punishment The convictioo aod 
sentence are two different things: the sentenoe ii not 
necessary to the validity of the conviction, and th« 
latter may competently be used as an aggiavation of 
a subsequent similar offence, although no aentesoe 
has followed thereon. It was doubtful whether tlic 
objection stated could be urged on the part of the 
prosecutor, but certainly such an objection conUnot 
reasonably be listened to in the mouth of the 
accused. 

A man was charged with theft before the Police 
Court of Hawick, and, having pleaded not gnilty, 
various witnesses were examined, whose name^ vith 
the usual procedure, were engrossed in the con- 
plaint Judgment followed, flnding the compiaiDt 
proved, and proceeding thus: — " Therefore sentence 
" and adjudge Aim to be incarcerated in the priieo 
" of Hawick for the period of ten days ftom the 
'' date of his incarceration, and grant warranty" ^ 
The sentence was suspended because the name of the 
accused was not stated therein {EUiot v. Mfi^f 
High Court, 6th March, 1865,',/iirirf, vol. nxw-* 
p. 355). Per Lord Neaves:— "I think this aentesce 
" is defective in so far as it does not identifj the 
" person against whom the warrant of incarceraUoD 
"was to be put into execution. . • Grammalicallf 
" the word * him' means any one person previon»J 
« named, and would naturally refer to the h«t wit- 
" ness examined." But looked at in the light « 
reason, the sentence could only refer to the pci«» 
who was charged with committmg the crime » 
forth in the complaint, which complaint was fott» 
proved. Their Lordships, however, were plow 
pro. Urn., to assume schdlarly functions and decide 
by grammatical rule. 
W© now notice our last case. A man was <iax^ 
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before the Sheriff Court, Perth, with baviog un- 
seasonable salmon in his possession, in contravention 
of the Salmon Fisheries* Act. Being found guilty, 
he was sentenced to pay a fine and expenses, with 
the altematiTe of thirty days* imprisonment The 
Sherifl^ however, allowed him fourteen days to pay the 
money, failing payment by which time the warrant 
of imprisonment was to be put into execution. The 
prosecutor appealed against this judgment, in order 
to have that part relating to the fourteen days struck 
oat, on the ^und that the Act of Parliament did 
not authorise the Sheriff to allow any delay for payment 
of the fine or expense. For the respondent it was 
pleaded that, hj. a previous statute, this period was 
allowed before enforcing the warrant of imprison- 
ment, and this provision appeared to be unrepealed. 
The Court held that as no such time was allowed by 
the Act under which the conviction was obtained, 
the Sheriff had no discretion in the matter; and 
they not only declared that part of the judgment 
complained of to be bad, but quashed the conviction 
in Mo (Case of Blair v. Jadt, 12th April, 1865— 
Unreported). If the party convicted had appealed 
agamst, instead of attempted to support, the sen- 
tence, he would have had the same quashed, with 
txpenta. 

We have thus cited about 70 cases which have had 
a &tal termination, and wherein justice has been de- 
feated, on purely technical grounds. It would have 
been easy to give numerous other pointed instances; 
hot we have been content to present fair specimens 
of such cases in the various stages of criminal proce- 
dnre— from the commencement till the termination 
of the process. We have seen justice groping blindly 
through a confused mass of antiquated and artificial 
formalities, which perplexed even our Judges, and 
vhich led to manifest contradictions and to directly 
opposite opinions. Reason, which is said to be the 
soul of law, has been deliberately put aside by a 
davish adherence to technicalities which were irra- 
tional, but for which our Judges, as a body, had 
Mqnired a positive liking. With the escape of each 
goilty person our Judges have been condemned, and 
ihe law so far brought into contempt. It is the old 
hrocard bitterly illustrated. Judex damnatur cum 
*<)ceR« abtolvUur. In the consideration of such cases 
the hackneyed maxim, that it is better that ten guilty 
persons should escape than that one innocent person 
should suffer, has had no place. The real question of 
gttilt or innocence — the discovery of truth and the 
avoidance of error, which justice alone should regard 
—has been lost sight of in the technical maze, and 
legal ingenuity has been concentrated upon the dis- 
covery of some minute slip which might stop the 
course of justice and set criminals at large, unpun- 
ished, and wondering at the impotency of the law. 



In the practice of criminal law, inaccuracies and acci- 
dents will sometimes unavoidably occur, and our forma 
of procedure require to be relaxed to meet such cases. 
The true aim of our practice ought to be that no guilty 
person escape and no innocent person suffer; and though 
under human laws this end will never be wholly 
accomplished, the law can and ought to prevent a 
guilty person from escaping on a mere error in point 
of form. An acquittal should follow on the merits 
alone. The benefit of the doubt, on the question of 
guilt or innocence, which the law properly and 
hunuinely allows to accused persons, is to them an 
ample safeguard. 

As we have formerly noticed, many of the grounds 
of fatal objection which once existed have been re- 
moved from our practice, mainly through the labours 
of Sir William Bae; but many still remain. It is 
no longer necessary that the *' shaky sign manual of 
a Sheriff-Officer" be aflixed to each page of the libel 
served on the accused; or that the officer should 
carry the warrant of citation in his pocket when 
citing witnesses or jurors; or that the jury should 
retire before returning their verdict; or that the 
verdict (unless in certain exceptional cases) should 
be in writing.' Nor is it any longer competent to 
state objections to the citation of witness or jurors; 
nor to the designation of the former after the jury 
are sworn; nor can objections on the ground of dis- 
crepancies between the principal and service copies 
of the libel, nor objections to jurors on the ground 
of minority, be stated after the jury are sworn. The 
removal, however, of such objections avails not to 
prevent a fatal result where the prisoner has placed 
himself under the protection of the Act, 1701, the 
Habeas Corpus Act of Scotland, if the prosecutor 
has been unable to bring the process to a conclusion 
within the limited number of days prescribed by the 
Act.' 

Among the fatal grounds of objection which still 
remain in force, there are certain formal objections 
which may be kept up till an irremediable part of 
the process, though well known to the objector 
before the commencement of the trial — clerical errors 
in the record of Court, irregularities in the assize, 
errors arising on the proof as to the special circum- 
stances of the crime charged, and (the most fruitful 
source of all) errors in point of form in the procedure 
of Inferior Courts. We wonder how long such 
sources of error will be allowed to remain, and when 
another Sir William Hae will arise to sweep them 
from our practice. Much has been done to remove 
the first-mentioned source of error; but it yet greatly 
requires to be declared that no formal objection 
whatever which could have been stated in limine 
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Peace Courts, these have prodaeed a most ruk crop 
of Bospenslons; and they are daily becoming more 
banef uUy luxuriant Their growth was attempted to 
be blighted by excluding review in the Sopmu 
Court; and a clause was introduced in yarioas mm- 
mary acts of recent years, to the effect that "no god* 
''viction shall be quashed for want of form.'* Bat 
this well-intended provision has signally foiled to 
cure the evil. Errors popularly supposed to isToIre 
mere points of form have been held by the High 
Court — not without difference of opinkm— to be 
errors in $ub§tance, and convictions have conseqoe&t^ 



shall be listened to at an after stage of the trial 
Errors in the record of Court shoald be allowed 
to be corrected, when the error at least is pal- 
pable, and the correction can be made immedi- 
ately. Where an innocent irregularity in the 
assize takes place, through no fault of the pro- 
secutor, and by which the prisoner has suffered no 
prejudice, the verdict and sentence should stand. 
If the proof shall disclose that the prisoner com- 
mitted the crime on a different day, or at a different 
place, or in a manner slightly different from the 
time, place and mode libelled, why should he escape 

with a verdict of not guilty f It wonld be but the been remorselessly quashed. Without 
barest justice to the public to have, at leasts the , accurately to draw the nice legal distinction betmn 
cause of acquittal stated in the verdict It may be form and substance, we confess our insbilitj to lee 
said that the verdict of not guilty in such cases is 
strictly logical, inasmuch as the proof has not 
established the commission of the crime in the 
precise terms libelled It may be logical, but it 
is not reasonable; and, if the cases are to be taken 

on purely logical grounds, then suppose that there { sion or miscarriage of justice on their part Bo^in 
was an error in any essential particular in the libel, | the cases noticed, the errors or deviation from rtaka- 
the prisoner has not, strictly or logically speaking, tory form were of the most innocent diaracter. boo 
undeigone a trial, or been placed in peril for the 
precise crime committed by him; and why, there- 
fore, should he be allowed to escape without punish- 
l&ent? A trifling accidental error in the libel should 
not have that effect if his guilt be manifest. A new 
and correct libel, if the old one cannot be amended, 
should be competent; and if the accused be convicted 
under it» there will be no sin against logic, and the 
deUy in bringing him to justice may be considered 
in awarding his punishment Perhaps a better 
remedy for this class of objections is to be found in 
the Summary Procedure Act of 1864, by which 
(sect. 6) it is enacted that no objection shall be 
allowed to any complaint for any aJleged defect in 
substance or in form, or for any variance between 
the complaint and the evidence adduced, not changing 
(he ckarader of the offence: Provided, however, that 
if the accused has apparently been misled or deceived 
by such variance, the Court may direct the com- 
plunt to be amended, and adjourn the trial, if 
necessary, to a future day. Thb reasonable pro- 
vision, while putting the accused to no disadvan- 
tage, is nothing more than equitable, and would, 
if we interpret it correctly, effectually cure all errors 
or discrepancies in regard to time^ place, modus, etc. 
Let this new bom principle of the equitable rights 
of the prosecutor, as representing the public interest, 
be extended to the higher Courts of criminal pro- 
cedure, and made of universal application, and a 
firuitful source of fatal objections will be wholly swept 
away. 

Lastly, as to errors in point of form in Inferior 
Court procedure, especially in Police and Justice of 



any substantial error in most^ if in any, of the eues 
from Inferior Courts which we have cited. We lieir 
occasional outcries against the judicial whimaieilititf 
of the much abused '^ great unpaid," and certainly we 
should be the last to gloss over anything like oppra- 



single instance did the magistrates exceed their powers, 
or place the accused in a disadvantageoos position. 
Their failings certainly ^'leaned to virtue's side," &r 
we find them committing no greater sin than eoften* 
ing the rigour of the statutoiy punishmenta In 
reviewing these cases the Supreme Judges have >^ 
versed a former principle in law, which \b aUe ooo" 
sonant to reason and common sense — ^that an aciioB 
lies only to him who has sustained a loss or injoiy. 
Now wc have the accuted appearing in the chancier 
of injured innocence, and successfully comjdaimDg 
that the inferior Judge had committed egregioos 
wrong because he had failed to punish them accord- 
ing to their deserts, notwithstanding that they m 
besought him to be merciful. But if the inferior 
magistrates have erred, even on the side of undaierved 
leniency, we by no means maintain that their ja4* 
ments ought to remain unchallengable. PoniahmeBt 
ought to be inflicted, by all Judges^ according to Ae 
provisions of the law; and where review ia pennitt», 
we think the true function of the Supreme Ootf^ 
should be the healthful correction of the jadgmeoti 
of their inferior brethren. Surely their power can U 
beneficially exercised without aggravating the evil 
and absolutely quashing just sentences, and t^toff^ 
liberating offenders from punishment It is time oar 
Supreme Judges adopted, or had power to adopt, the 
wiser and more reasonable course of amending vm- 
mal sentences, by supplying what is defective, de*^' 
ing what is improper, and putting them into prop^ 
form, or that they had power to remit to the Inf«n* ; 
magistrates to do so. Then, to a great etlent, tw i 
odium would be removed in which inferior Cww 
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and anprofesmonal magiBtrates arc nnjustly lield, and 
nothing more than a conrteons consideration would 
be rendered to these gentlemen who gratnitoosly 
devote their time to the discharge of judicial duties. 



UNnrERsrrr of glasgow-convetancing 

* CHAIR. 
PAST AND PROJBOTED CBAKOB8. 

PftOFESsos Andbbson KiUKWooD delivered the in- 
troductory lecture to his class^ for the ensuing session^ 
on the 7th ultimo. After givii^ various definitions of 
eoaveyaQcbg— defining its province and considering 
the prehminary qualifications of a student of convey- 
tooDg— the learned professor referred to recent 
changes and concluded an able and interesting lecture 
by enumerating desirable changes for the future. As 
these are very clearly and ably set forth, we have 
pleasure in lajring them before our readers^ with the 
hind permission of the learned Professor. 

As to recent changes (confining ourselves to the past 
year), there has been no statutory alteration on Scotch 
ooDTeyancing. An attempt was made, for the second | 
time, by the Lord-Advocate, to get a bill passed for 
UDproviiig our land registers, in accordance with the | 
CoaunisBbners' Taluable report; but, in consequence of , 
op^tion both in and out of Parliament, the Bill was , 
nltimatoly withdrawn; and another Bill shared the same 
late which had for its object the enlarging of the powers 
and privileges of trustees. ! 

Taming from statutes to decisions, there are a few 
caiea last year deserving of notice. In one case the old 
hjw was re-established, that a mark is not sufficient to 
give validity to a testamentary document; but, on the 
other hand, effect was rightly given, in two instances, to 
teatatoia^ codicils, where, though unsigned, these were 
▼hoOy or substantially holograph — ^the testators having 
Furiously directed that writings under their hands, 
vithont mention of signature, were to receive effect. 
In several cases the salutary rule was enforced that the 
vill of a testator, when discoverable, is to regulate his 
mcoeflttoo, and this was done even where the instrument 
was, m its technical form, at yariance with the ordinary 
rales and practice of conveyancing. There was one 
case of disregard of the proyisions of the Titles to Land 
Act, whereby a deed was set aside, and the decision 
ahowB the necessity of strictly adhering to the precise 
terms of a statutory schedule. It also indirectlv teaches 
na never to forget that the recent statutes, while abbre- 
viating and simplifying the forms of feudal conyeyanc- 
log, do not in the least abolish or effect its real and sub- 
stantial principles and requisites. And, with reference 
to the same Act, it is worth noticing, in passing, that 
the English Exchequer Court decid^ that a notarial 
instnunent is, under the Stamp Laws, chargeable only 
with a duty of a shilling, and is not to be treated in 
that respect as the same as an instrument of sasine. 
And, finally, an important decision was given in the 
Honse of Lords idBfectinff the liability of trustees per- 
sonally for implement of covenants which they under- 
took in the character of trustees, thus ignoring the 
commonly received opinion that, in such droumstances, 
penonal responsibility does not attach. 

These appear to be a few of the more noticeable 
decisions of the year that is past, in so far as conveyanc- 
ing is oonoeroedf 



With regard to the future, there are many desirable 
changes, besides the improvement of the Registers and 
the amendment of the Law of Trusts, both of which are 
sure to be again introduced next session. Some of the 
changes referred to I have had occasion to notice before, 
but they will bear repetition. 

To take the largest first:— 

Ist. We need the Statute Law, affecting Scotland, 
weeded of all enactments which have ceased to be in 
force, or which have become unnecessary, and we have 
an example of this process of revision in an Act passed 
for England in 1861. By this Act, no fewer than 1300. 
obsolete statutes have been, in whole or in part, repealed, 
extending over a period of 450 years, daring the reigns 
of twenty successive sovereigns, from Henry the III. to 
Charles II. And this is but the first instalment of the 
weeding process. We trust that when England is over- 
taken the Statute Law of Scotland will be subjected .to 
the same healthy pruning knife. 

2d. It would be well also that we had an authoritatiye 
statutory digest of our numerous decisions similar to 
what was desiderated for England in Sir James Wilde's 
opening address at the Social Congress of 1864. lis 
benefits are thus described by him:— *^ To the student 
and the general public the vast area covered by the law. 
would present a district set out in order, in place of a 
tangled thicket. The true bearing of each abstract pro- 
position would stand out plainly, because side by side 
with others of a similar nature. Here, too, another great 
advant^e would be reaped. As the decisions which 
have radiated from some central case come to be classed 
together, and their common principles, with its qualifica- 
tions and limitations extracted, all those of a questionable 
soundness would come to be suppressed. That our books 
abound with such cannot be denied, and their expurga- 
tion by authority is an end of great importance; for» 
once entangled in them, the courts are either led astray, 
or only escape to the doing of jastice by some .refined 
distinction, which in its turn becomes a snare for tho 
future." 

Sd. It would be a yast improvement, too, if we had a 
reviser of public statutes— one whose duty should be to 
.take care that their provisions are intelligible, consistent, 
and complete, after they receive their final amendments, 
and before they become law. The importance of such a 
revision is apparent, and is matter of every day observa'* 
tion. Take any Act as an example. Take, for instance, 
the Intestacy Act of 1855 — ^tbe most valuable of our 
recent statutes. After being introduced into Parliament 
it seems to have become the subject of crude alterations; 
and, from want of final revision, several of its clauses 
were left in a state of vague uncertainty, which has 
already led to some litigation, and which is likely to lead 
to more. When referring to this impcnrtant Act it is 
impossible not to regret that it did not provide for repre- 
sentation in Legitim. Can anything be more monstrous 
than to find provision made for representation in other 
cases, and no provision made for representation in this 
case? Why, Legitim is the indefeasable birth-riffht, the 
portion natural, the baim's-part of a child ; and yet, if 
the child predeceases its father, the Legitim does not 
descend to the child's issue; in other wonls, there is no 
representation in Legitim. Such an anomaly and injos- 
tice cannot long continue, and it is hoped that Mr Dun- 
lop will soon follow up his valuable Intestacy Act by 
extending representation to Legitim. I believe it was 
not his fault that it did not form part of the Act. 

4th. Descending from these larger measures, which 
belong as properly to Scots law as to conveyancing, I 
may now note desirable improvements applicable more 
particularly to conveyancing. One, for example, is that 
all deeds should be held ffood, whether executed accord- 
ing to the law of England or of Scotland ; for it seeuis a 
Strange anomaly that, in the same kingdom, any m»f% 
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formality of execution should determine whether or not 
a deed is to receive effect. This suggestion is no rash 
Innovation. It has been suceesBfuUy tried in the care of 
deeds of transfer of shares in incorporated companies. 
For, by the Companies* Clauses Act of 1845, it is enacted 
that such transfers ** shall be valid and effectual if exe- 
cuted according to the usual mode of executing such 
instruments, either in England or Scotland, or partly 
according to the one and partly according to the other." 
And in 1861 the privilege was accorded to wills of per- 
sonal estates. There seems no good reason why the same 
benefit should not be extended to all other instruments. 

5th. Another change, which I cannot help desiderating, 
IS a simple form of testing upon Sc3tch heritage. Any 
words expressive of a testator's intention, signed even on 
death-bea, are sufficient to carry millions in amount of 
personal estate; but, in order to make an effectual 
bequest of heritable property, however insignificant in 
value, the testator must not only execute his settlement 
while in liege poustie, but he must also employ peculiar 
technical language. And if he happens to l>e at the time 
beyond the reach of professional advice, he cannot, for 
want of that language, rely upon his will receiving effect 
In this conntiy. This is not a state of matters that 
BhdUld be continued. As to our Scotch law of death-bed 
regarding heritage, it is utterly indefensible, and is akeady 
doomed. 

6th. A further improvement, which deserves consider- 
ation, is the extending to deeds of all or some kinds the 
Act of 18S6 relating to erasures in instruments of sasine. 
Of course every precaution would need to be taken against 
the possibility of fraud ; but, assuming this can be done, 
there seems no reason for annulling a deed, as was done 
by the Court of Session in 1862, ^cause three words in 
it, which were deemed essential, were innocently written 
upon an erasure. 

7th. Where, in the case of heirs by destination, the 
mode of oompletbg a title is rendered difficult, owing to 
the presence of conditional institutions and substitutions, 
it would be a great public benefit, particularly in the 
case of small heritable properties, if a simple statutory 
form were devised of compteting the heir*a title. This 
would save the confusion, uncertainty, and expense occa- 
sioned by the present unsettled and unsatisfactory %tate 
of the law applicable to this branch of conveyancing. 

8th. We should import from England and Ireland 
the means of obtaining the great boon of a cheap inde- 
feasible title to land. This boon first arose out of the 
neceasities and miseries of Ireland. For nine years it 
was limited to the case of encumbered estates in that 
oountry, but it was found of such immense value that in 
1858 it was extended to all estates. Following in the 
wake of Ireland came the English Landed Estates Act of 
1862, by which, after certain notices so as to protect any 
existing interests, a proprietor, who, for the time being, 
shall stand registered as such in the statutory record of 
title, shall, for the purposes of *' sale, mortgage or con- 
tract for valuable consideration, be, and ^ deemed to 
be, as, from the date of registering such record by the 
registrar, or from such time as shall be fixed by him 
therein, absolutely and indefeasibly pot-sessed of, and 
entitled to, such estates, rights, powers, and interests as 
shall be defined and expressed in such record, against all 
persons, and free from all rights, interests, claims, and de- 
mands whatsoever, including any estate, claim or interest 
of Her Majesty, her heirs, and successors.*' A writer in 
the Edinburgh Rtview thus speaks of this braeficial 
statute:—*^ The Act facilitating the registration of titles 
and the transfer of land has only been in force since 
October, 1862; yet in March (1864) property to the 
value of £2,000,000 had already been registercd under 
Its provisions. This result, considering the nature of 
the Act, must be viewed with satisfaction. It is only a 
permiBQiTe measure, the utility, nay, the very existence, 



of which have yet to become generally known. It kai 
to encounter and overoome the {reju<&oes and interaU 
of the father-confessors of this lawyer-ridden peo[de, 
the attomies*' (not very complimentary to our Eoglidi 
brethren). ^^ As an instance of its beneficial character, 
the Lord Chancellor, In April (1864) exhihited to the 
House of Lords a certificate of title of an eatate, the 
remit of an abstract of 150 folios, contained in a angle 
sheet of paper, and explained that the purchaser mi^t 
readily ascertain for himself that the enfary in the estab- 
lished register corresponded with the certificate, and at 
a cost of 5s aoi^uire an indefeasible tiUe." This abeolaie 
tiUe is not quite unknown to us. It resemhleB whit is 
obtained by a purchaser in our proceaa of ranking tad 
sale. But our action of ranking and sale is oompeteot 
only to creditors in the case of estates hopekasly encan- 
bered, and it is, besides, a very tedious and ezxenan 
process. It does not, therefore, at all mpply the 
desideratum of the Irish and English Acta. Tint 
desideratum is to make a property at all times mai^et- 
able, by removing any defects, real or supposed, which 
may have crept into its progress of writings, and » 
giving it an indefeasible title. The only way of aocos- 
plishing this is to follow the example of Ireland and 
England, and to obtain for Scotland a similar Landed 
Estates Act 

9th. But the greatest improyement which can he 
effected In our system of conveyancing is the abolitioa 
of entries with superiors, and the ocmsequeat simpiifia- 
tion of titles. Nearly five years ago, the late Prafewr 
Ross of Edinburgh, in his edition of '^BelTa Lav 
Dictionary,*' advocated this change. His words were- 
*^The change suggested is a verv simpile but, at t^ eame 
time, a very important one. It is simply this, that ia 
future there should be no recurrence to the superior for 
an entry by a vassal's heir or disponee, but that the 
decree of service in fiivonr of the former should be pro* 
nounced, and that the conveyance in favour of the 1^ 
should be granted, under burden of all the saperioc'i 
rights contained in the original charter of the landi, or 
in any subsequent charter by progress recorded in the 
books of Council and Session, or in the Register d 
Sasines, and subject also to those ri^^ts which are the 
legal incidents of a right of superiority. By thia meiv 
all the substantial rights of snp^ors would remain intact* 
I ventured, in my inaugural lecture three yeara agOi to 
broach the same sentiments as Professor Boas, but then 
I did so with diffidence. I have since recurred, and nov 
again recur, to the subject with more ccmfidenoe. as I m 
able to adduce Lord Curriehill, one of the best od most 
cautious conveyancers, as an authority on the same ade. 
His Lordship presided in the Jurisprudence DefMurtinent 
of the Social Science Conmss held m Edinbuigh in \f^\ 
and in his opening addreas, he thus deals with the 
superior's feudal rights. He says: — '' T^ett are adher- 
ing to the feudal tenure in Scotland some thinga which 
might perhaps be advantageously and safely d^t with 
as prejudicially affectine land as a marketable 8obje(i 
I shall mention two of Uiem : one Is the interpositiott of 
the superior, which is at present required in order to 
complete a purchaser's title, by either granting a warrant 
to infeft him, or by confirming his infetoent aftff 
it is taken. This appears to be now unneceaBSiy. Pub- 
lication in a register of the transfer from the selkr to 
the purchaser is the appropriate and the only sokoDity 
which is necessary for that purpose. Hiis is not now a 
matter of speculative opinion, for it has been proved hy 
experience. Since the year 1845, nothing more has be0| 
required for that purpose than such publication in the 
Register of Sasines, and such registration has been foood 
to be quite sufficient, insomuch that the solemni^r^i?* 
feftment has now been almost universally abandoned n 
practice. And this hemg the case, why ehonld the 
interposition of the superior still be required? B i 
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00 good purpose; it is worse than useless ; it adds to the 
expeoBG of the title. The other amendment which sug- 
gests itself to me upon this tenure is, that the composi- 
tion of a jear*s rent, which is payable by law independent 
of contract to the superior on the entry of a purchaser, 
oaght to be commuted. The right of the superior to 
Bach a payment is extremely precarious, as sales may 
never take place, or may often occur. And, as to the 
fenar, the effect of thia casualty is pernicious, because 
when be expends his money or labour in improving the 
inbject, the superior gets the benefit of such expendi- 
tare, the year*s rent being estimated according to the 
aaniul TtJue of the subject, not as it was when the 
grant was made by the sifperior, but as it is with all 
its improvements, however costly these may have been 
at the date of entry. The hardship of this is well 
illoBtrated by the cases where houses or other edifices 
are erected at a great expense. On a sale of these edifices, 
tbe year's rent, which is exigible from the purchaser, 
vonld often exceed what was the value of the fee-simple 
of the sites at the time these were feued ; and so a yearns 
retnm for the capital and labour of the feuar goes into 
the pocket of the superior. When the contracting parties 
make express stipulation in the contract as to such com- 
podtlon, as is now generally the case, of course effect 
shoald be given to their bargain. But when the casualtv 
arises from the Iaw itself, why should it not be dealt with 
as the I^gal casualties which arose under the feudal tenure 
were by the Act abolishing ward-holding, viz.: — by corn- 
mating the value of the casualty into an addition to the 
annoal feu-duty, under judicial superintendence? " The 
views thusexpressed bylnord Curriehill at the SocialScience 
CoDgress were not disputed in the subsequent discussions; 
and we may hope, therefore, that the time will soon come 
when all parties will consent to the abolition of entries 
with superiors, as wdl as to the commutation of the 
legal casualty of composition. 

Some of the changes advocated in this lecture may seem 
to tiench upon the patrimonial rights of conveyancers. I 
do not believe that permanently they will have such an 
effect; but whether this be the case or not, it is surely 
our duty to promote the public benefit. The wave of 
time and of progress should \)e allowed and encouraged 
to sweep away the sand-banks of prejudice and self- 
interest, and we should cordially lend a helping hand to 
legal reform in all its departments. 



THE CATTLE PLAQUE COMMISSION. 



The Commissioners appointed to inquire into, and 
report upon, tbe cattle plague^ have issued the fol- 
lowing "RecommendatioDs" to the Government, 
m. :— . 

1. They recommend that Government should have the 
power to suspend for a limited time the movement of 
eattle from one place in Great Britain to another ; that 
they should extend or shorten such period ; and renew 
tlie prohibition as often as circumstances may render 
oecessary. — 1a. The commissioners suggest certain regu- 
lations as to cattle traffic, should recommendation 1 not 
be adopted. These they believe are the only means to 
eradicate the disease, and that the end fully justifies the 
means suggested : — First, for a period to be fixed, and 
which might, if necessary, be extended, no lean or store 
fttock should be permitted to be sold at any fair or 
market ; and sale of such stock by auction or advertise- 
ment, or in any other manner whatever, should be pro- 
hibited. Second — Cattle might be moved for immediate 
Blanghter to a market, or to a slaughter house licensed 
fot use, but only under a licence for transit granted by 



the magistrates in petty sessions. The licence for transit 
should certify to the healthiness of the district from which 
the cattle came. With this exception, the transit of 
cattle over any public road should be prohibited. Third 
—Precautions should be taken that every animal sold for 
butchers^ meat be slaughtered within a short and fixed 
period. For the convenience of this purpose, no slaughter 
house should be used without a licence from the local 
authorities, and no such licence given except on the 
butcher undertaking to have all cattle which may be sold 
or consigned to him driven direct to the slaughter house, 
or premises attached to it, from whence they are not to 
be removed alive. Cattle sold at a fair or market should 
not be allowed to leave the precincts of the borough, or 
other place where the fair or market is held, alive. To 
insure this object it might be required that cattle enter- 
ing a fair or market should be branded on entrance, and 
cattle sold elsewhere to a butcher similarly marked at the 
•time of sale, and that it should be penal for any one but 
a butcher to have a marked animal in his possession. In 
every place where a public market is held, lairs should be 
provided, in which unsold animals could remain from one 
market day to another. Fourth — It would be desirable 
to draw some distinct line between infected and uninfected 
districts, so that Whsnever a case of infection is discovered, 
the district should be ^^ proclaimed " as infected in the 
Gazette and the country papers. The egress of cattle 
from a proclaimed district should be strictly prohibited, 
but cattle slaughtered within it, and certified by the 
inspector to be tit for food, might be sent out of it under 
proper safeguards for disinfection. Provision should be 
made for enabling districts which had been proclaimed to 
be publicly set free, on proof being furnished that all risk 
from infection was at an end. 

2. The commissioners are of opinion that the power to 
seize and slaughter vested in inspectors by the Consoli- 
dated Order may properly be withdrawn ; or that, if 
retained, it should be exercised only in cases where the 
inspecior's directions as to the separation of sound from 
diseased stock, &c., or any general preventive or sanitary 
regulations issued by the Government are not complied 
with« This power is right and^ useful when the disease 
has appeared only at isolated spots, and attacked a few 
animals ; the public benefit is then very great, and the 
private sacrifice very small ; but in proportion as it 
extends, the hope of thus arresting its marcn diminishes, 
the inevitable waste increases, and the sense of hardship 
tends to become insupportable. In principle, a system of 
compulsory slaughter should be complemented by a system 
of compensation, but the objections to promising compen- 
sation to individuals out of the public treasury on an 
extensive scale appear insurmountable. 

8. As regards foreign cattle, the commissioners state 
that, should their first recommendation be entertained, 
and an absolute embargo placed on all traffic in cattle 
within Great Britain, they think that imported cattle 
should be slaughtered at the ports of landing. They are 
further of opinion that cattle should be allowed to land at 
certain ports only, where proper facilities can be afforded 
for inspection and transport. In the other alternative, it 
will be sufficient to say that foreign cattle, if passed by 
the Customs* inspectors, .and not coming from an infected 
district, may be sent by railway to any market in Great 
Britain, but shall be then subject to the same regulations 
as British cattle. 

4. During the period of prohibition, whether absolute 
or limited, the commissioners suggest that no cattle should 
be allowed to be turned on common or uninclosed land. 

5. Tbe commissioners suggest that steps should be taken 
for obtaining periodical returns of the horned cattle anl 
sheep within the area of every parish of Great Britain, 
and of their sanitary condition, with special reference to 
the present disease. 

6. The oommiflsionerQ deem it thoir duty t« make nomo 
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reference to the peculiar circumstances of Ireland. The 
didease, they state, has not as jet broken out in that 
country, therefore there is no necessity for the measures 
which hare been recommended by Great Britain. It is 
Btill possible, by the adoption of suitable precautions, to 
avert the calamity from Ireland altogether. The impor- 
tation of cattle into that country has already been pro- 
hibited for soma weeks past. Considering^ howeyer, the 
destructive character of the disease, it will not be judi- 
cious to rely upon that precaution alone for escaping it. 
The evidence which has been laid before them leaves 
little doubt that it can be conveyed by persons who have 
been in contact with infected animals, as well as by the 
animals themselves. In case it should by any accident 
ba carried over, the Government should be in readiness 
to eradicate it from any spot in which it may appear ; 
and unless preparations are made for doing so before the 
plague shows itself, the authorities will hardly be in a 
condition to act with the necessary speed and vigonr 
when the emergency arises. In Prussia, upon whose 
eastern frontier the disease frequently appears, a system 
of precaution has been adopted for stopping its further 
progress, which has hitherto met with invariable success. 
It would probably not be difficult to make provision for 
the applieation of similar measures t3 Irelani, and so to 
secure to it a permanent immunity from the calamity 
under which Great Britain is at present suffering. But 
the extreme rapidity with which the disease spreads 
makes it important that all arrangements for stamping it 
out, in case of its possible appearance, should be made 
without delay. 

After carefally consideriDg the above '^ Recom- 
mendations*' we are not astonished to learn that 
they have not been received with much satisfaction 
by the general public — it being generally believed 
that the remedies proposed would be almost as great 
a grievance as the disease itself ; indeed, certain of 
the Commissioners themselves seem to admit this, 
and have issued a separate report, stating that while 
they believe that the '* Recommendations " would be 
''more effectual than any other plan in extirpating 
" the disease," they consider them to be impracticable, 
as they ''would involve an interference with the 
« coarse of trade at variance with our national habits, 
** and woald demand sacrifices from large numbers of 
" people who are removed from the presence of the 
"disease, and who will, therefore, not see the 
'' necessity for so stringent a measure. The sudden 
"transformation of the enormous cattle trade by 
"which the large towns are supplied into a dead 
" meat trade, would involve difficulties and dangers 
"of the most formidabld'kind ; and the foreign trade, 
" which at this moment furnishes a considerable pro- 
" portion of the meat consumed in the large towns, 
" would also be seriously interfered with." 

Private sales of lean stock would be stopped ; all 
the stock markets would be closed; and, in fact, 
there would be no calde trade. There might to an 
extent be a dead meat trade, and numbers who live 
by the cattle trade would be thrown out of employ- 
ment ; and we believe that the price of meat would 
be such as to put it utterly beyond the power of 
^oosands whQ can at present get it, to procure it. 



Since the publication of the above Recommenda- 
tions, the Privy Council has published the followmg 
consolidated order, which is to be in force till the 
I 1st day of March next, unless continued by some 
' further order, and which in some respect modifies 
I certain of the foregoing " Recommendations " : — 

1. This order shall extend to all parts of Great Britain. 

2. The said orders dated respectively the 24th of July, 
the llth, 18th, and 26th of August, the 22d of Septem- 
ber, and the Slst of October, 1865, are revoked, with the 
exception of so much of the said order of the 24th of 
July, 1865, as empowers the Clerk of her Majesty's Pri?y 
Council to appoint inspectors within the limits of the 

! metropolitan police district, provided that such revoca- 
tion shall not affect any appointment made, or any notice 
given, or any act done, or penalty recoverable, under 

, any order hereby revoked. 

I S. In this order the word *^ animal" shall mean aay 
cow, heifer, bull, bnlbck, ox, calf, sheep, lamb, goat^ or 
swine; and the word "inspector" shall include any 

I inspector api3ointed or to be appointed as aforesaid by 

' the said Clerk of her Majesty's Privy Council, or ap- 
pointed under this order, or under any of the said 
revoked orders. 

4. Whenever the local authority, as hereinafter defined, 
shall be satisfied of the existence of the said disorder in 
or have reason to apprehend its approach to, the district 
over which his or their jurisdiction extends, it shall be 
lawful for such local authority, if he or they shall think 
fit, from time to time to appoint one or more veterinary 
surgeon or surgeons, or other duly qualified person or 
persons, to b3 an inspector or inspectors, for the purpose 
of carrying into effect the rules and regulations made by 
this order, within the district for which he or they shafl 
have been appointe J. And the same authority may from 
time to time revoke such appointment. 

5. Subject to the powers herein reserved to the Clerk 
of her Majesty's Privy Council, the local authority within 
the City of London, and the liberties thereof, shall he 
the Lord Mayor; in any municipal borough in EngLind 
or Wales, the mayor ; in any petty sessional division 
in England or Wales (exclusive, so far as rektcs to the 
jurisdiction of the inspector, of so much of the said divi- 
sion as lies within the limits of a municipal borough for 
which an inspector has been appointed), the justices 
acting in and for such petty sessional division. The local 
authority in any burgh or town in Scotland which u 
subject to the jurisdiction of a provost or other principal 
magistrate, shall be the provost or such principal magis- 
trate; and in any other places in Scotland not within the 
jurisdiction of such provost or other principal magistrate, 
the justices of the county in sessions assembled. 

6. Every inspector shall from time to time report to 
the local authority by which he is appointed, the steps 
taken by him for carrying into effect the regulations pre- 
scribed by this order; and the local authority shall cer- 
tify, in such manner as may be directed by one of her 
Majesty's Principal Secretaries of Stote, the number of 
days that such inspector has actually been engaged in 
the performance of his duty, and the number of miles 
travelled by him while so engaged. 

7. Every inspector shall furnish the Lords of the 
Council with such icformation in regard to the said dis- 
order as their Lordships may from time to time require. 

8. Every person having in his possession, or under his 
custody, any animal labouring under the said disorder, 
shall forthwith give notice thereof to the inspector of tiie 
district within which such animal may be, or if no in- 
spector shall have been appointed for such district, then 
to the officers hereinafter named, according to the place 
where such animal may be:— that is to say, within the 
metropolitan police district, to the said Clerk of the Privy 
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Cdoncil; vithin tbe city of London and liberties thereof, 
to the Lord Mayor; within any other borough, burgh, or 
town, sabject to the jarisdiction of a mayor, provost, or 
other principal magistrate, to such mayor, provost, or 
other principal magistrate; elsewhere in England, to the 
clerk of tbe justices acting in and for the petty sessional 
diriaon; and elsewhere in Scotland, to the clerk of the 
peace of the county. 

9. Every inspector shall have power, within the dis- 
trict for which he is appointed, to enter upon and inspect 
B&y premises or place in which any animal or animals 
vhich he suspects to be labouring under the said disorder 
may be found, and to examine and inspect, whenever 
and wherever he may deem it necessary, any animal 
vhich he sospects to be labouring under the said disorder 
within such district. 

10. Every inspector shall have power within his district 
to cause to be cleansed and disinfected, in any manner 
which he may think proper, any premises in which ani- 
uab Ubouring under the said disorder have been, or may 
he, and to cause to be disinfected, and, if necessary, 
dekrojed, any fodder, manure, or refuse matter, which 
he may deem likely to propogate the said disorder. And 
erery owner or occupier of such premises shall obey any 
order given by such inspector for that purpose. 

11. Every person having in his possession, or under 
iiis custody, any animal labouring under such disorder, 
aiiall keep such animal separate from all other animaJs; 
and no person shall send or bring to any fair or market, 
or expose for sale, or send or carry by any railway, or 
hy any ship or vessel coastwise, or place upon, or drive 
along, any highway or the sides thereof, any sach animal. 

12. No person having in his possession, or under his 
custody, any animal labouring under the eaid disorder, 
or which has been in the same shed or stable, or in the 
nroe herd or flock, or in contact with any animal labonr- 
iog under the said disorder, shall remove such animal 
alive from his land or premises, without tbe license of an 
iospector; cr if no inspector has been appointed for the 
district within which such animal may be, without the 
^soem of a justice of the peace acting in and for the 
juriadiction within which such animal may be; provided 
that SDcb license £hall be in writing, and shall only per- 
mit the removal of such animal to some place where it 
can be conveniently kept apart from all other animals 
VDtil sach inspector or justice is satisfied that there is no 
reasonable probability of such animal propagating the 
said disorder. 

13. No person shall place or keep any animal labour- 
ing under the said diFOider in any common or unenclosed 
laud, or, if tbe animal be in a district for which an in- 
fpector has been appointed, in any field or pasture where, 
ip the judgment of the inspector, £uch nniaal may be 
likely to propagate tbe said disorder. 

U. Every inspector shall have power within his district 
to direct that any animal labouring under tbe said dis- 
order, or which he suspects to be labouring under the 
and disorder, shall be kept Fcparate from animals free 
from tbe said disorder. And every person having such 
animal in his possession, or under his custody, shall obey 
any direction given by cuch inspector for that purpoee. 
And where tbe person having such animal in his poeees- 
^u, or under his custody, &ball disobey such direction 
given by such inspector, then, and in such case, and in 
Buch case only, shall such inspector have power to eeize 
and alanghler, or to cauee to be seized and slaughtered, 
iQcb animal. 

15. All animals having died of the said disorder, or 
having been slaughtered on account thereof, shall be 
buried as soon as practicable, in any convenient place, 
with their skins and with a sufficient quantity of quick- 
lime, or other dieiofectant, and shall be covered with at 
least five feet of earth, or shall, in districts for which an 
inspector has been appointed, be otherwise disposed of, 



with the consent of the ovnier, in manner directed by the 
inspector, and the inspector shall have power to cause 
the carcase to be disinfected, when necessary, previous to 
the burial or other disposal thereof. 

16. Whenever any local authority, as hereinbefore 
defined, declares, by notice published in any newspaper 
circulating within his or their jurisdiction, that it is 
expedient for a time to be specified in such notice to pre- 
vent the removal of animals as herein before defined, or 
some specified description thereof, either absolutely or 
except under such conditions as such local authority shall 
think fit to impose, with a view to prevent the spreading 
of the said disorder, to any market or fair, or to any 
place whatever within his or their jurisdiction, for the 
purpose of exhibition or sale, then in such case, and after 
the publication of such notice, it shall not be lawful for 
any person to bring or send any such animal or descrip- 
tion thereof, except in accordance with such conditions * 
as aforesaid, into Euch market or fair, or to any place 
within such jurisdiction, for the purpose of exhibiticyi or 
sale, or to receive, exhibit, buy, or sell any such animals . 
so brought or sent. 

17. Where the removal of animals of any specified de* 
scription thereof, to any market or fair or elsewhere, for 
the purpose of exhibition or sale, baa been or shall be 
prohibited, absolately or conditionally, within the juris- 
diction of any local authority in pursuance of any of the 
powers conferred by this or any of the said recited orders, 
and complaint is made by such local authority to one of 
her Majesty's Principal Secretaries of State that the 
local authority for some adjoining or neighbouring dis- 
trict neglects or refuses to publish a notice with a view 
to a similar prohibition within the jurisdiction of such 
last-mentioned authority, and that in consequence of such 
neglect or refusal, there is reason to apprehend the 
spreading of the said disorder, then in such a case it shall 
be lawful for such Secretary of State, and he is hereby 
empowered, to publish such notice in any newspaper 
circulating within the jurisdiction of such last-mentioned 
local authority, and such notice so published by the 
Secretary ( f State shall have the same effect as if it had 
been published by the local authority so neglecting or 
refusing as aforesaid; provided that nothing contained 
in this or tbe preceding clause of this order shall be held 
to prohibit any person from exhibiting or selling on bis 
own land or premises any animal belonging to him which 
has been on such land or premiECs for not less than four- 
teen days previous to euch sale. 

18. Whenever any local authority, as hereinbefore 
defined, declares by notice published in any newspaper 
circulating within his or their jurisdiction, and also by 
notice published in eome newspaper or newspapers circu- 
lating within the county or counties bordering upon the 
county within which the jurisdiction of such local author- 
ity is situate, that it is expedient, for a time to be speci- 
fied in such notice, that animals, as hereinbefore defined, 
or some specified description thereof, shall not, either ab- 
solutely, or except under such conditions as such local 
authority shall think fit to impose with a view to prevent 
tbe spreading of the said disorder, be brought from any 
other part of Great Britain into any place within his or 
tbeir jurisdiction, it shall not be lawful for any person to 
bring or send any such animal or description thereof, 
except in accordance with such conditions aforesaid, 
from any place in Great Britain beyond such juris- 
diction into any place within such jurisdiction ; 
and tbo copy of any such notice shall be sent 
forthwith by tbe local authority by whom it is 
made to tbe Cleik of her Majesty's Privy Council, and 
shall be published by Lim in the London GozeUe: Pro- 
vided always that nothing contained in this clause of 
this order shall make it unlawful for any person to send 
or carry any luch animals by railway through such juris- 
diction; and provided ahso, that nothing contained m 
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thiB daufie of thia order sbali make it unlawful for any 
person to bring or send, with the license of any two jua- 
ticea acting in and for the jurisdiction to which such 
notice applies, any such animals, from any land ot pre- 
mises in his own occupation, and beyond such jurisdiction, 
to any other land or premises in his own occupation 
within such jurisdiction. 

19. Any such local authority, or any of her Majesty s 
Principal Secretaries of State, may, from time to time, if 
he or they think fit, renew, revoke, or modify all or any 
part of any notice published or to be published by them 
or him under the powers given under this or the said 
revoked orders, either absolutely or under such conditions 
as to such load authority or to such Secretary of State 
may seem proper, by a further notice to be published in 
the same manner as such notice is required to be published. 

20. During the continuance of the "cattle plague" 
within the said city of London, or the metropolitan police 
district, no person shall bring or send or cause to be 
brought or sent, any cow, heifer, bull, bullock, ox, or 
calf, to the Metropolitan Cattle Market, except for the 
purpose of being there sold for immediate slaughtering; 
and every such animal so brought or sent shall, before 
being allowed to leave the said market, and although s«ch 
animal may not have been sold, be marked in the manner 
in which cattle are ordinarily marked for slaughter in the 
said market — videlicet^ by clipping the hair of the end of 
the tail. And the officers of the said market shall cause 
such mark to be duly made. And no person shall buy or 
sell, or cause to be bought or sold, any such animal in the 
said market, except for immediate slaughtering; and^verv 
person buying any such animal in any such market sball 
slaughter or cause the same to be slaughtered, in all casea 
within seven days of such purchase; and if such animal 
shftU be removed beyond the limits of the metropolitan 
police district, within forty-eight hours after such 
removal. 

21. Thia order shall be in force until the Ist day of 
March next, and no longer, unleas continued by some 
further order. 

22. Every person offending against this order shall, 
in pursuance of the said Act, for every such offence for- 
feit any sum not exceeding £20, which the justices before 
whom he or she shall be convicted of such offence may 
think fit to impose. 

(Signed) Arthur Helps. 
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named Meesrs Murdoch, Caird, Beid, Watt, and Bar^ 
(Mr Murdoch convener), a committee to prepare the 
bye-laws for the regulation of the General Council, and 
also to consider and report to the next meeting upon a 
curriculum of legal study for persons intending to apply 
for admission as Procurators, the examination of Buch 
persons, and other matters referred to in the twentieUi 
Eoction of the Act. It was also resolved that any bodies 
of Procurators forming themselves into inoorponted 
societies before the next meeting of Council, should com- 
municate the evidence of their incorporation to the con- 
vener of the committee, and that their representaUves 
should also produce evidence of their appointment at the 
first meeting of the General Council, which they shoald 
attend. The next meeting of General Council was ap- 
pointed to be held within the Faculty Hall, Glasgow, on 
the 13th February next at one o'doick p.m.; and a vote 
of thanks having, on the motion of Mr Yuille, been 
given to Mr MiteheU, the chairman, the meeting ad« 
journed. 



PROCURATORS' ACT. 

GENERAL COUNCIL OF THE PROC ORATORS OF 
SCOTLAND. 

The first meeting of the General Council of the Pro- 
curators of Scotland was held in the Sheriff Court House 
at Edinburgh on the 81 st October in terms of the recent 
Act of Parliament. Representatives attended the meeting 
from the incorporated bodies of Procurators of Glasgow, 
Inverness, Dundee, Ayr, Dunblane, Wigtonshire, Gree- 
nock, Banff, Airdrie, and Linlithgow. ^Ir Mitchell, Dean 
of the Faculty of Procurators of Glasgow, was, on the 
motion of Mr Murdoch, unanimously appointed interim 
chairman. After the various members had produced 
evidence of the incorporation of their society's, and of 
their own appointment as representatives, the meeting 



Procurators' Act, — "TAc Society of Solicitors^ AirdrieJ* 
— Upwards of three-fourths of the procurators of this 
court having, in terms of the fourteenth section (tf the 
statute, agreed to form themselves into a faculty or so- 
ciety, under the above name, a meeting of the members 
was held on the 28th Octob^, for the purpose of electiog 
office-bearers, when the following gentlemen were 
elected:— Dean, Robert Watt; Sub- Dean, Archibski 
T. Rose; Treasurer, John J. Rankine; Secretary, 
Thomas A. Macfarlane; Fiscal, William Young, Airdrie; 
Council, John Moliaon, John K. Peebles, William 
Toung, Airdrie, William P. AUardice, Robert Dunbp, 
Glasgow, William J. Andrew, Coatbridge. Froa 
the foregoing report of the meeting of general coimcnl 
it will be observed that the Airdrie faculty was duly re- 
presented at the first meeting under the Act. 

Faculty of Procurators of Glasgow, — ^The anaual 
meeting of the subscribers to the library of the iacoliy 
was held within the Faculty Hall on the 25th ult, the 
Dean of Faculty presiding. The accounta for the past 
year were duly submitted and approved of. The com- 
mittee was re-appointed, and instructions given to proceed 
with the new catalogue of books. Messrs Naismith aad 
Stout were appointed a sub-committee to inquire ioto 
and report upon the condition of the Court library witliin 
the county buildings. 

Sheriffdom of Aberdeen, — In our last we recorded the 
appointment of Sheriff Davidson to the Sheriffdom of 
Midlothian, vacant by the decease of Sheriff Gordos. 
We learn that Mr Andrew Jameson, senior Sheriff-Substi- 
tute of Midlothian has been appointed Sheriff of Abe^ 
deenshire in room of Sheriff Davidson. Mr Jameson 
became a member of the bar in 1835. 

Sheriffdom of Midlothian. — ^Mr James Campbell, advo* 
cate, Sheriff-Substitute at Paisley, has been appointed to 
succeed Mr Jameson as Sheriff-Substitute in Midlothian. 
Mr Campbell was called to the bar in 1843. 

Sheriffdom of Renfrew.— Mr Hugh Cowan, advoeata 
(son of Lord Cowan), has been appointed Sheriff-Sabsti- 
tute at Paisley in place of Mr CampbelL Mt Coirai 
was called to the bar in 1856. 
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Dastel Babr V, Peter M'Isaac and James Kemp. 

Sammona— Relevancy— 26 and 27 Vict., cap. 100. — In 
ike snmmoiu to an action against the owner of a dog 
for damage done to sheep^ culpa was not averred — Held 
that the sununons was irrelevant^ and dismhsed. 

Damage to Sheep — Dogs. — Held that^ notwithstanding 
ike Act 26 and 27 Vict., c. 100, it was still necessary 
to aver and prove culpa against the owner of the dog 
doing the damage, 

^His was an action against two farmers concluding for 
(i&mage sustained by the worrying of the pursuer's sheep 
I7 two dogs belonging severally to the defenders, who 
were, and ought to be made, jointly and severally, liable 
for the I08S. In defence it was pled that the libel was 
irreleTant, because of the omission to allege culpa of any 
kind. 
The following Interlocutors were pronounced:— 

HaTing heard parties' procurators, and made avizandnm 
viih the process, sustains the first defence, to the effect that 
the sammons is not relevant to support its conclusions: There- 
foTOMsoilzies the defenders from the sammons as laid: Finds 
them entitled to expenses, and remits the aooounts thereof to 
the auditor to tax, and decerns. 

KoTE.-~The sammons is laid solely on the ground that the 
defenders were the owners or custodiers respectively of the 
dog and bitch, which jointly occasioned the loss and damago 
to the porsaer, or at least were the occupiers of the premises 
to which they belonged or were attached. This is no ground 
o{ liability, and would lead to a fearful state of responsibility, 
K as to render it unsafe for any person to keep one of the 
canine tribe. In no case can reparation be sought at common 
lav without an averment of eidpa. There is no culpa in 
keeping a dog, or any other tame animals, or being the oc- 
eo]Aer of the premises where they haunt. 

It was a general impression that previous to the decision of 
the case Orr ▼. FUeming, 3d April, 1855, in the House of 
Lords, that the law of Scotland differed from that of England 
m requiring no evidence of the scien/«r— that is, that the 
>&imal inflating damage was known to the owner to be 
vicbos. Lord Cockbum certainly countenanced that view by 

ipporing that such a state of law permitted a dog to enjoy 
I and its initiatory worry with impunity. But it was very 
tbtfol whether such was ever authoritatively the law of 
>tland, and Lord Stair was an authority that it was not. 

The House of Lords, in reversing the decision of the Court 
•f Sesnon, took up the two grounds, namely — ctdpa and tcien- 
in*; aod their Lordships mainly, if not entirely, placed their 
jjadgment on the want of ctdpa which, they had no doubt, 
^■rsB easential to such an action. As observed, there was 
liothing to show but that the dog in that case had been 
froperly secured, and had been let loose by a third party, for 



whom the owner was nowise responsible; nay more, it might 
have been by the very party who suffered the damage. 

The pursuer's solicitor appeared to be under the impression 
that the recent sUtute, 2GUi and 27th Yict., c. 100, was in- 
tended to set aside the judgment in Oir v. F teeming in its 
entirety, and to render the owners of dogs in all circumstances 
liable for their dealings with sheep. 

The Act, instead of an abolishing statute, has for its 
title, ''An Act to render owners of dogs liable in certain 
eases for injuries done by their dogs to sheep and cattle." 
The preamble is to '* amend the law." The first section 
renders it no longer necessary to prove the previous propea*^,; 
sity in the delinquent dog to injure sheep or cattle. Thev.V. ' ,' 
second and only remaining section imposes a legal presump- - ^[^ 
tioA that the custodier of the dog la also its owner. The law 
of wlpa remains intact by the statute. If it was meant to 
render such no longer necessary, the statute might at once 
have declared the owner of dogs liable under all circumstances 
for their delicts. The history of the statute seems obscure. 
It appears that the purport of the decision in the Court of last 
resort, in Orr v. Fleeming, had been misunderstood — that 
it was supposed to rule that scienter was now necessary to be 
proved in Scotland as in England. As the decision really 
went on the ground of no culpa, allc^ifcd or proved, and as it 
was supposed that the law of Scotland had not required proof 
of knowledge of vice, the statute appears to have been 
designed to restore the law on that point as it stood anterior 
to the decision in the above-mentioned cose. In the present 
rage for assimilation of the laws of the two countries it would 
have been much more likely had the rule of the English law 
beem made that of Scotland. 

The Substitute was of opinion that a slight amendment in 
the libel, by the introduction of the words " through the fault 
or cdlpable negligence of the defenders," might have obviated 
tho defence of irrelevancy. But the defenders objected to 
the amendment, and the Substitute could not find authority 
for allowing it, so as to change the nature of the action, 
especially after closure of the record. He is not aware that 
the Supreme Court has ever allowed the introduction of the 
words "malice" and ''want of probable cause" into a sum- 
mons wluch required such phraseology to render it relevant. 
As ike objection is not to form, but to relevancy, that is, to 
substance, the defenders are entitled to absolvitor from the 
libel as laid, (See case of Torbanehill coal). 

There is not much in the second defence, though there is 
room for improvement in the form of the conclusions. Where 
two dogs in concert make a foray on a flock of sheep, the 
owner is not to be denied redress because he cannot clearly 
establish and define the amount of their several and respec- 
tive achievements and consequent damage done. If it can 
be done it may and ought; but where this is imiKwaible, and 
the animals act in unison, the law of liability which applies 

to the delinquencies of humanity must apply to their instru- 
ments in shape of living dogs. , 

On an appeal, the Sheriff (E. S. Gordon), after hear- 
ing parties^ procurators, affirmed, with the following 

Note.— On referring to the opinion of the Lord Chancellor 
in the case of F teeming v. Orrj 3d April, 1855, it will be 
found that there were two propositions contended for by the 
respondent, owner of the sheep destroyed: (1) that the owner 
of a dog is liable for damage occasioned by that dog under 
any circumstances; (2) at aU events, that the owner is liable 
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if tbe dog oocuioned damage in eonaequmee of want of doe 
eare on the part of the owner; while the appellant contended 
that (3) in order to make the owner of the dog responsible, it 
is necessary to prove that the owner was aware of the vicioaB 
propensities of the dog. The Lord Chancellor held in that 
case that the facts, which the Court found to have been 
proved, were only that the respondent's sheep had been 
attacked by a dog, which was the property of the appellant* 
and his Lordship added, " Unless, therefore, by the law of 
Scotland, the owner of a dog and the person in whose keeping 
the dog is, are neeetaarilfff mut in all ecuei, responsible for the 
damage occasioned by thai dog in the destruction of tbe 
sheep of another, the Interlocutor does not state facts war- 
rantmg the finding which makes the appellant liable. I think 
it clear on all the authorities that the liability of the owner 
cannot be carried to the extent which such a proportion 
involves. It cannot be that, because I am the owner of the 
dog, it may be of gentle habits, which I have properly 
secured, therefore if another person without my consent, or, 
it may be, contnury to my express prohibition, lets the dog 
loose and urges him to attack the sheep or cattle of another, 
I am responsible for the injury thereby caused. ... If, 
in order to make the owner liable, it was necessary that he 
should have been aware of the mischievous propensities of 
the dog, that should have been proved. If that is not es- 
sential by the law of Scotland in order to fix the owner with 
responsibility, but if some culpa or negligence on his part is 
essential, then that culpa or negligence ought to have been 
proved." His Lordship farther states that ** it would ted 
to absurdity to hold that, by the law of Scotland, the owner 
of a dog is in all cases responsible for any damage which the 
dog occasions to sheep or the land of Uieir owner. It ma 
also laid down that culpa or negligence of the owner of flbe 
dog in the mode of keeping the dog, is the foundation on 
which the right of action against the owner rests; while by 
the law of England the knowledge of the dog's vicious habits 
in the medium through which the oondnsion is arrived at, 
that the owner has been guilty of culpa or negligence. If a 
different mle prevails in Scotland, and if there is sufficient to 
allege negligence on the part of the owner, without averring 
or proving his knowledge of the animal's habits, it is not that 
the foundation of the action is different, but that the Scotch 
law does not so readily permit the owner of an animal to 
rely on the general consequences flowing from its being snp- 
posed to be an animal mamueto! naturae— a supposition wMch 
experience shows to be very often far from the truth, and 
which, I am indmed to thmk, we in England have sometimes 
too readily acted upon." The ground of judgment waa^x- 
pressly stated to be, as the present Interlocutor states, ''no 
culpa whatever. I am clearly of opinion that it cannot be 
supported." 

The summons in the present case, in like manner, does not 
aver any culpa or negligence, and therefore, apart from the 
provisions of the statute to be adverted to, it is liable to the 
same objection as the Interlocutor of the Court in the case of 
Flecming v. Orr, But it is contended for by the pursuer, in 
reply, that the eflPect of 26th and 2rth Vict., a lOQ, "An 
Act to render owners of dogs in Scotland liable in certain 
oases for injuries done by their dogs to sheep and cattle,** is 
to render it unnecessary to allege and prove more than that 
the defenders were the owners of the dogs which destroyed 
or injured the pursner*s sheep. The preamble of that Act 
beam that the object of the Legislature was *' to amend the 
law as to the liability of the owners of dogs for injuries done 
to sheep and cattle by such dogs," and it enacts that, <Mn any 
action broug:ht against the owner of a dog for damage in con- 
sequence of injury done by such dog to any sheep or cattie, it 
shall not be necessary for the pursuer to prove a previous pro- 
pensity in such dog to injure sheep or cattle." It is i&ta 
that this provision relieves the pursuer of such an action in 
Scotiand (for the Act is confined to Scotland) from the burden 
of proving that which is in Enghmd regarded as the chief, if 
not the only, mode of proving culpa or negligence — ^namely, 
that the dog had previously shown a propensity to injure 
sheep or cattie; but it still leaves it necessair to prove tome 
culpa or negligence on the part of the owner of the dog, which 
the House of Lords appears to have regarded as the founda- 
tion of the claim of reparation against the owner of a dog 
killing sheep in Scotland as well as in EngUnd; for the Lord 
ChanceUor expressly ruled in Fleeming's case that the decision 
of the Court below must be revened, becauso it stated ''no 



' culpa whatever." If it had been intended by the shove Aefc 
to relieve the pursuer from the burden of proving anv es/ps 
I or negligence, it is thought that the Act would have dedsred 
I that the owner of a dog which has done injury to sheep or 
cattie shall be, in all cases, liable in damages. Tlie leoiHid 
section declares that certain facts shall be sufficient to estshM 
I the allegation that a party is the owner of the dog— tint ii, 
i if he is the owner of the premises in which the dcff ii usoiDy 
, kept or permitted to live or remain. The Sheriff thinks that Uie 
' first section does not relieve the pursuer from proving tint 
I which has been held to be the foundation of such an sctioQ of 
damages — ^namelv, culpa or negligence. If the pursuer bsd 
I offered to amend the summons before the record was doted, 
the Sheriff thinks he might have been permitted to do so; but 
he made no such proposal, and allowed the record to 1» 
closed; and he appears to have refused to avul himself of ike 
offer of the Sheriff-Substitute to allow him to do so. It is 
now too late to amend the summons, and indeed it could not 
have been allowed without a finding of previous expensa 
agunst the pursuer; and it is probably better for the panner'fl 
own interests that he should raise a new action, caiefoUy Bet- 
ting forth tho grounds of liability upon which he foundf hii 
clahn against the defenders. 

Act, Graham, Crieft AU, Fihdlat, Perth. 



6th DxcmBBB, 1864. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(Sheriff Mb H. Glassforo Bell.) 



Competition for Trosteeahip— Shaw and Donaldson') 
in Seqaestration of James Jarvib, Joiner and Builder, 
Glasgow. 

Bill. — An acceptance hy (he partner of a dissolved fr» 
held a good voucher for the amount against the acceptor, 

Objectioxs were given in for both competitors. The 
objections for James Shaw were as Ibllowa: — 

1. Vote by John Young, slater, Newton Street, Glas- 
gow, for £16 168 9d. 

(1) The following items in the account produced ynik 
the affidavit are objected to as unvouched: — 

1861-nJuncl6, Tolentcash, - £1 

1863— July 17, To lent cash, - 2 

July 19, To cash, - - 3 

December, To cash, - - 4 

(2) The following item is also objected to, in resped 
the measurement referred to is not produced: — 

18G3— Nov. 28, To slating tenement on 
Railing Ground, per measurement, £15 10 S 

2. Vote by George Walker, draper. No. 109 New City 
Road, Glasgow. 

This vote is objected to on the ground that tbe clainunt 
failed to produce it at the meeting of creditors in time to 
be recorded at the proper stage, and in respect that the 
vote was objected to at tbe time, on this ground, by tbe 
mandatory of a creditor present at the meeting. Refer- 
ence is made to the minutes of the meeting. 

8. Vote of George Macfarlane, chartered accountant 
in Glasgow, trustee on the trust estate of Baxter fr 
Miller, glaziers, Glasgow. 

This vote is objected to in respect tbe trust dispositwo 
in favour of Mr Macfarlane is not produced. 

4. Vote of Robert Dobie, lather, of No. 124 Stohcros 
Street, Glasgow. 

This vote is objected to in respect that, althoogh ^ 
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acoouDt attached to the affidavit is for lathing and deaf- 
eniog three tenements in Marlow Street, no measurement 
of the work done is produced with the vote. 

5. Vote of William Lucas, writer in Glasgow, a part- 
ner of tbfrfirm of Gordon Smith & Lucas, for £53 14/3. 

This Yote is objected to on the following grounds:— 

(1) The claim, which consists of various accounts for law 
basmesB alleged to have been performed for the bankrupt, 
are untaxed, and if taxed would be considerably reduced. 

(2) The first account referred to in the state attached to 
the affidavit, ^^Jarvie & Gilchrist," amounting to £17, 
is objected to in toto, in respeot Gilchrist has been found 
liable in the expenses in that action, and the claimant's 
right of relief against him ought to have been specified 
aad valued; (3) All other competent objections are 
reKrred. 

The objections for Donaldson were as follows : — 

1. Oath by David Law, wright and builder in Glasgow, 
claiming to rank and vote for £24 lis 4d. 

The oath produced sets forth that the bankrupt is 
justly indebted, and resting- owing to the deponent the 
8am of £24 lis 4d, conform to state of debt annexed, 
bat the state of debt contains no proper description of 
I any voucher of debt, and no such voucher as that indi- 
cated in the description has been produced. No value 
vas giren by the deponent to the bankrupt for the said 
biU. 

2. Oath by Thomas Melville, timber merchant, Gra- 
hameston, Falkirk, one of the partners of the fiirm of 
Robert Melville & Co., timber merchants, Grahameston, 
Falkirk, claiminj^ to rank and vote for £199 Is 8d. 

Tne oath sets forth that no part of said sum has been 
I paid or compensated to the said Robert Melville & Co., 
bat it does not set forth that it has been paid or compen- 
sated to the deponent. The claimant does not value the 
obligation of James Smith, now or lately in Shamrock 
I Street, Glasgow, the only other partner of Jarvie & Smith, 
I or the obligation of the said firm itself, although the bills 
' prodoced are granted by the firm. There was endorsed 
i and transferred to the claimant a deposit receipt for 
£170, dated 18th January, 1864, by the City of Glasgow 
Bank, in favour of James Hutchison, writer, Glasgow, 
and the bankrupt as a collateral security for payment of 
any balance that might be due the claimants, and he 
does not value or deduct the amount thereof in the claim 
ranked. Farther, he has not credited the said sum of 
ino^ if he has received the contents of the said deposit 
Rceipt The claimants have not produced the said bond 
and disposition in security specified in the said oath. 
The documents produced do not instruct any indebted- 
oesi by the bankrupt to the claimant. All the bills pro- 
duced are specially endorsed and transferred, and belong 
to the Commercial Bank of Scotland. The bill for 
£46 56 2d, dated 14th September, 1863, and payable four 
iDoatbs after date, has been altered in its date, and is not 
entitled to be received as a good document of debt. The 
bills for £104 10s, dated 26th October, 1863, payable 
ihree months after date, and for £46 Is 2d, dated 10th 
October, 1863, and payable four months after date, bear 
to be granted by *' Jarvie & Smith." That firm, as the 
claimants well knew, was dissolved on tho 23d day of 
September preceding, and the dissolution published in 
tbe Edinburgh Gazette of 25th September, and other 



newspapers. No such firm as Jarvie & Smith existed at 
the date of the bills, and the bankrupt was not, on that 
date, a partner of any such firm. The document alleged 
to be an acknowledgment for £28, dated 24th February, 
is a receipt of tho bankrupt for that sum, but was not, us 
is alleged, a loan to the bankrupt. The claimant was 
due that amount to the bankrupt. The document founded 
on is unstamped, at least not sufficiently stamped, is not 
holograph nor tested, and is not a document in re merca- 
ioria. The said document, which is also alleged to be 
an acknowledgment for £45 8s 2d, is unstamped, is 
neither holograph nor tested, and is not a document in 
re mercatoria. Even if it was, it is not the proper 
voucher for the debt which it purports to vouch. The 
bill specified in it should have itself been ' produced. 
The claimant did not retire the bill in question for the 
bankrupt's behoof, but for themselves. Tho claim is 
insufficiently vouched. 

3. Oath by William Galloway, the only individual 
partner of the firm of William Galloway & Co., wholesale 
ironmongers, Newcastle-upon-Tyne, claiming to rank and 
W^ for £26 2s 3d. 

The designation of the alleged Justice of the Peace is 
iuoorxect and inadequate. No sufficient voucher has 
been produced. The bill founded on was endorsed and 
transferred, and belongs to a third party. The expenses 
claimed are not due to the claimant. They have not 
been paid by the said William Galloway & Co., and they 
are not entitled to rank therefor. No mandate, at least 
no sufficient mandate, has been produced in favour of 
Mr Arnot, the person who voted. 

4. Oath by David Swan, partner of the firm of David 
Swan, junior, & Co., timber merchants in Glasgow, claim- 
ing to rank and vote for £102 3s 3d. 

The bill founded on was granted by the bankrupt for 
J. H. Lindsay's (designed in the affidavit) accommoda- 
titR, and that fact was known to the claimant. Tho 
claimant is therefore bound to value and deduct the obli- 
gations of Lindsay. In particular, he is bound to deduct 
a bill for £90, granted by the bankrupt and Lindsay to 
him after the bill for £100 became due, and several bills 
for a composition of 7s 6d per pound agreed to be paid 
(along with 2s 6d per pound in cash) by Lindsay to his 
creditors, in which is included the composition of 7s 6d 
per pound on the said bill for £100, and also a new bill 
for £100 granted by Lindsay to the claimants after his 
discharge under the said composition arrangement. 
Lindsay paid £10 to account of the amount of the bill 
claimed, and 2s 6d per pound thereon as the compodtioii 
before narrated. Tho claimants have discharged Lindsay 
and thereby discharged the bankrupt. The claimants 
do not and cannot swear that the bankrupt is liable in 
relief to Lindsay. 

After a hearing, the Sheriff-Substitute pronounced the 
following judgment : — 

Having coftsidered the notes of objeotions for Jamea Shaw, 
aocountant, Glasgow, whom failing, James Landells Selkirk, 
accountsuit there, and for William Parlane Donaldson, ac- 
countant, Glasgow, competitors for tha office of trustee on the 
sequestrated estates of James Jarvie, joiner and builder, 
Glasgow, a partner of the late firm of Jarvie & Smith, joiDen 
in Glasgow, as a partner of sud firm, and as an individual; 
and having 'heard parties, in terms of the provisions of the 
Bankruptcy Act, Finds and declares, for the reasons stated in 
the annexed Note, the said James Shaw duly elected trustee 
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on 8ud seqaestraicd estates: Finds the unsnocessf ul competitor, 
Donaldson, liable in expenses; allows an aoconnt thereof to be I 
given in, and remits the same to the auditor to tax and | 
report, and decerns. i 

NOTI. — At the meeting for the election, the votes for Mr 
Shaw amounted in value to the sum of £351 18s Od; and 
those for Mr Donaldson to £223 lis, giving the former an | 
apparent majority of £128 17s 7d. At the scrutiny the fol- j 
lowing objections to the votes for Mr Shaw' were sustained: — ' 
1st, The vote of Thomas Melville & Co., churning for £199 
Is 8d^in so far as the items of £28 168 9d and of £46 158 id , 
were concerned, in respect that the letter produced as a ! 
voucher thereof did not suflBciently instruct that said items ; 
were resting-owing by the bankrupt; and 2d, The vote of . 
William Galloway & Co., claiming for £26 2s 3d-~in so far 
as the item of £4l 3s 9d is concerned, in respect that said . 
item was a charge for expenses said to have been incurred, | 
but which had not been paid by the claimants. It was also , 
objected to the vote of David Swan, churning for £102 38 3d, • 
that the debt had been paid to the extent of £60, and this 
was offered to be proved icripto if a diligence for the recovery 
of writs was granted. If £60 had been deducted from said 
vote, the eumulo amount of deductions from Mr Shaw's 
value would have been £138 198 9d, which would have put 
^Ir Donaldson in a majority of £10 odds. But, on the other 
hand, the following objections were sustained to the votes of 
Mr Donaldson: — 1st, The vote of John Young, claiming for 
£16 16s 9d— in respect no sufficient vouchers were prodooed 
with the oath; and 2d, The vote of Geoige Macfariane, claim- 
iug for £9 16s 5d — ^in respect that though he daimed only as 
trustee for another party, he failed to produce the trust dis- 
position or other evidence of trust (see AndenoUf 9\h July, 
1847). These deductions from Mr Donaldson's value, ' 
amounting, in atmvlo, to £27 3s 2d, again gave Mr Shaw a 
majority, even supposing that £60 fell to be deducted from 
Swans claim. This question which was then mainly discussed, 
and on which it was seen that the result of the competition | 
depended, was, whether the objection to tiie items of £108 78 ' 
and £47 lOs 2d of the account annexed to Melville & Co.'s 
affidavit were well founded. These items were vouched by 
two acceptances bearing to be granted by the Ixuikrupt's late . 
firm of Jarvie & Smith, and as the dissolution of the firm had 
been advertised in the Gazette some weeks before the dates of 
the bills, it was contended that ndthcr of the partners had 
then any power to grant acceptances in the company's name, 
and that such acceptances could not be founded on as vouchers 
against one of the partners. On the motion of the competitor 
Donaldson, a diligence was granted to him to recover writtngB 
to instruct that Melville & Co. knew of the dissolution when 
they got the acceptances; but nothing was recovered under 
the diBgence to prove this. The claimante were then allowed 
to amend their affidavit, in terms of the Interlocutor of the 
9th Inst., and they have accordingly lodged, not an addition 
to their original affidavit, which would have been the correct 
form, but an amended affidavit, which noay be reottved as an 
addition, in which they depone that the bills " were granted 
in payment of timber sold by deponent's said firm to Jarvie 
k Smith between 28th February and 14th September, 1863, ' 
and that at this distance of time deponent cannot positively 
swear at what particular date he or his said firm were made 
aware of the dissolution of said firm of Jarvie & Smith, having ' 
received no notice of said dissolution, and kept no record of 
the same, but to the best of deponent's knowledge and belief, \ 
neither he nor his said firm were aware of said dissolution at , 
the time of receiving the bills." There is evidence ex facie ! 
of the bills themselves, compared with other vouchers, that it ' 
was the bankrupt who granted them in his firm's name; and \ 
in the whole circumstances, it appears to the SherifT-Substituto i 
they are good vouchers for a ranking on the estate of the { 
bankrupt as a partner and as an individual, he being barred 
pertonali exceptione from pleading the incompetency of his | 
own act, and his individual indebtedness being at all events 
thereby established, for though a partnership may be dis- ' 
solved as between the partners themselves, it stiU subsisted to j 
its customers if knowledge of the dissolution be not brought i 
home to them. This portion of Melville & Co.'s vote was | 
therefore sustained. 

For W. P, Donaldson— GouDOJS Smith, 

For J. iS/iaw— Thovas Abitot. 



8th Deckmbsb, 1864. 
SUEUIFF COURT, LANAKKSHIRE-AIUDRIE. 
(Mb Shebiff Loqib.) 

Proguratou Fiscal p. James Sneddon. 

Mines Inspection Act— Contn^vention— Penaltie8,~i/cW 
that a contractor to drive certain mines in a coal jdt ii 
not an owner in the sense o/ the ^Fines Inspection Aci, 
to the effect of subjecting him in penalties for a hrtad 
of the 2ist special rule* 

This was an action under the recent Summary Procrfuw 
Act, for an alleged contravention of the special rule by 
which provision is made for the examination of tbe (Kt 
before the colliers begin their work. The action ¥« 
brought against the contractor^ and the qucBtaon rased 
was, Was the contractor ^^ owner" in the senae of tbe 
Mines Inspection Act? The defender maintaining M 
he was not •' owner" in the sense of the Act, objectioM 
were taken to the relevancy, and the case haviug beea 
taken to avizandum, the Sheriff pronounced the fol- 
lowing Interlocutor: — 

Having made avizandum with the objections to the lele* 
vancy, and considered the complaint, special rules tberan 
libelled on, and oopy spedfication and missive offer by (he »■ 
spondent and the deceased James Robertson, for driving ui 
two mines in the -BrittoQ pit, referred to in said compUint, 
the Sheriff-Substitute, for the reasons assigned ia thesabjouwl 
Note, assoikies the within designed James Sneddon froia the 
foregoing complaint. 

Note. — ^This complaint is founded on an alleged oontnTea- 
tion of No. 21 of the speoial rules esUblisfaed in tenns of tbe 
Mines' Inspection Act, for the conduct and guidance of the 
persons acting in the management of the Britton or Bnitosi 
Pit, at or near Calder Iron Works, by which twenty-fin* nile 
provision is made for the examination of the pit by ^ iv^ 
man before the coUiers' shift shaU begin; and incasefiroHlsap 
is discovered, that the fireman shall either thorougbly doir 
the same, or if this cannot be done readily or at once, that to 
colliers shall not be permitted to enter their working pl«J» 
roads, or levels until the impure air shall have been enUrdJ 
dispelled. From the statements in the comphunt, itappe^ 
that the respondent was employed as a contractor, along mta 
the said James Robertson, to drive two mines in the KiltongM 
seam of said coal-pit, and that although the respondent koev 
or suspected that firedamp existed in said seam, and particD^ 
larly in the sonthmost of said two mines, yet, throagb bu <»- 
fault as "owner," "no examination for fire-damp took f1«« 
either by himself or a fireman appointed or provided for tw 
purpose;" and that the respondent having entered the soow- 
most of said two mines with a naked lighted lamp, an ezploaos 
took place, by which several men lost their lives, indodiog »< 
said James Robertson, and others were severely injured. 1| 
humbly appears to the Sheriff-SubsUtute that the fact that the 
respondent had entered into a contract for driving two mines o 
the Britton Pit, with the Calder Iron Company, to whom 8«ap« 
belongs, did not constitute him the owner of said pit, or of bd? 
part thereof, in the sense of the Act, and that this ctm^ 
has been brought against the wrong party. The special rwes, 
one of which is libelled on, are flmmed and approved of tf 
after-mentioned, and certified by the Inspector of Mines, a 
those established at "Calder Iron Works, for the Britton Rt 
in terms of said statute." 1 . Sec. 7 of the Mines* Inapecbw 
Act enacts, that the tenn "owner" shall mean the immedato 
proprietor, lessee, or occupier of a coal mine or colliery, or itoa- 
stone mine, or any part thereof. 2. Sec. 10 enacts, tbat ctfj 
tain general rules shall be observed in every colliery or ow 
mine " by the owner and agent thereof." Tbe first of tbesc is 
that an adequate amount of ventilation shall be constaaUy 
produced in all coal mines or collieries, to dilute and rendff 
harmless gases to such an extent that the working places ot 
the pits, levels, and workings of every such coUiery a&dniisi^ 
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M well M the traTelling roads shall, under ordinary oircum- 
stances, be in a fit state for working and passing therein. 8. 
Sec. 11 enacts, that in additi(» to the general rules, there 
shall be special rules for the conduct and guidance of the per* 
sons actbg in the management of such coid mine, colliery, etc., 
and of all persons employed in or about the same, which special 
roles the '* owner ** of every coal mine or colliery is, by sec. 13, 
required to frame and transmit (where not alrMdy established 
and in force), to one of Her Majesty's Principal Secretaries of 
State, for approTal 4. Sees. 15, 16, 17, 18, 19, 21, 22, and 
23 of the Act impose TariouB other highly important duties on 
the "owner." By sec 15 he must make known the general 
and special rules to all persons employed in or about the coal 
minei, by having them hung up or affixed on some oonapicuous 
part of the principal office, or place of bumness at the ooal 
mine or colliery, and at the place where the colliers are paid. 
By sac. 16, the Inspector of Mines is authorised to inspect the 
nuoe or colliery at all reasonable times, and to make inquiry 
ai to its ventilation and the mode of lighting or using lights 
in the same— and into everything connected with the safety 
of the persons employed in or about the work ; and * ' the owner 
or agent" is required ta furnish the necessary means for that 
porpose. By sec. 18, the ''owner" or agent must, for this 
purpose, produce maps or plans of the workings to the Inspec- 
tor. By sec. 19, he is bound to give notice of all accidents 
within the ooal mine or colliery to the Lord Advocate and to 
the Inspector of the district, within a short time after the 
accident. By sec. 21, he must give notice to the Inspector of 
the abandonment or opening of any of his mines. By sec. 22, 
if special rules have not been established, or the general or 
special rules have not been hung up or affixed, or if any of the 
{eneral or special roles — "provisions of which ought to be 
observed by the owner and principal agent, or viewer of such 
coal mine or colliery, ** — be neglected or wilfully violated by 
BDch owner, agent, or viewer, such person shall be liable in a 
penalty of £20. And by sea 28, every owner or agent who 
refoses or neglects to produce a map or plan of the workings 
of the mine to the Inspector, or to furnish him with the means 
necessary for his inspection, or wilfully violates any provision 
of the Act not otherwise provided for» shall be liable in a 
penalty not exceeding £10. 5. It is impossible to read these 
important and onerous duties which the Legislature has im- 
posed on the owner of mines, without being satisfied that they 
apply not to any of the parties employed in the actual working 
of the colliery, but to the party by whom and for whose bene- 
fit they are employed. The pit in question admittedly belongs 
to the proprietor or proprietors of Calder Iron Works. It was 
sunk by them in obedience to the Act, 25 and 26 Vict., cap. 79, 
sec. 8. It is wrought by them for the general purposes of 
their trade as coal and ironmasters. The special rules were 
fimmed by them, and are certified by the Inspector as " those 
established at Calder Iron Works for the < Britton Pit.' " The 
duty of attending to the ventilation of the pit — ^the employ- 
ment of a fireman to discharge the duties imposed on firemen 
by the special rules libelled on— the intimation to the Lord 
Advocate and Inspector of all accidents at said pit, including 
the accident in question — all devolve upon the proprietors of 
these worics as owners of the pit in question. The plea for 
the petitioner, that because the respondent was employed as 
a contractor to drive two mines in one of the seams of coal in 
said pit» he therefore became owner of these two mines in the 
sense of the Aot^ seems quite untenable. The petitioner has 
produced the copy of the specification and ofier by the respon- 
dent to drive these mines, the accuracy of which was not dis- 
puted (the original document being, it is said, in the hands of 
t^ Cidder Iron Company), and by which the respondent binds 
himself to work five double shifts a week, "with at least one 
collier " in each mine on each single shafi— with a drawer on 
every second shift to draw the produce of the two shifts; and 
he is further bound to be provided with a safety lamp to exa- 
mine his own department of the pit, and to take all responsi- 
bility upon himself for any damage done either to himself or 
to any person employed by him, so long as the contract exists. 
Whatever virtue this smiul contract may have in a question 
between the owners of the Britton Fit and the respondent as 
their contractor, it seems abundantly clear that it does not 
impose upon the respondent the duty of employing a fireman, 
or of attending to the general ventUation of the pit, in con- 
formity with &e special and general rules established for said 
pit» and therefore cannot make him liable in the penalty of 
X^Oj impoied on ^he 9WX»9r, agepl^ or v}9wer| b^ \h^ 2^ s^q- 



tion of the Act. The Mines* Inspection Act was passed 
chiefly for the protection of the woribnen even against their 
own carelessness; but if the real owner of a pit — the party by 
whom it is wrought and to whom the out-put belongs— could 
by contracts like this shift the liability from himself and throw 
it upon his workmen, he might snap his fingers at the Legis* 
lature, and the Mines' Inspection Act would become a dead 
letter. 



Aci, Prooorator Fiscal, 



JiU. 



14th DscEUBra, 1864. 

SHERIFF COURT, BUTESHIRE-ROTHESAY* 

(Shebiffs Hu!Tteb and Orb.) 



Caupbell^s Executors r. Thb Clerk of Supply 
AND TQE Inspector of C umbrae, etc. 

Clerk of Supply — ^Valaation Act — 17 and 18 Vict., cap; 
91, sect. 12— Valuation Rolls.— flcW that the Com* 
missioners of Supply^ and not the parochial boards, are 
Uable to the Clerk of Supply for his fees for supplying 
copies of the valuation roll to the parishes. 

This was an action at the instance of ihe executors of 
the late Archibald Campbell, sometime Clerk of Supply 
of the county of Bute, against the Clerk of Supply of 
the county of Bute as representing the Commissioners of 
Supply of the said county, and the Inspectors of the Poor 
of the parishes of Cumbrae, Kingarth, North Bute, and 
Elilaiory, as representing the parochial boards of their 
respectiye parishes, for payment of the sum of fees 
for copies of the County Valuation Roll, made and 
furnished by Mr Campbell, of the seyerol parishes 
now sued. Both^ the county and the parishes refused 
payment, and Mr Campbell's executors now raised this 
action. Appearance was made for the defenders. 

Xh« Sheriff-Sabstitate, having heard parties* procaraton^ 
and made avizandum wiiii the oaose, Finds it admitted — 

First. That the deoeaaed Archibald Campbell, writer in 
Rothesay, was Clerk of Sapply of the oounty of Bute in and 
previous to the year 1856, and from that date until his death 
upon the 11th of April, 1863. 

Second, That in that capacity he furnished the clerks of 
the parochial boards of the parifllies of Cumbrae, Kingarth, 
North Butei, and Kilmory, each with copies of so much of the 
valuation roll of the county of Bute as related to each parish 
respectively, of the dates, and as detailed in the account 
81^ for. 

Third, That the pursuers, Mrs Jean Bannatyne or Camp- 
bell, Mrs Margaret Campbell or Black, Mrs Jean Campbell 
or Sooular, and John Campbell, are executors nominate of 
the deceased Archibald Campbell, under disposition and deed 
of settlement, dated 24th October, 1856: Finds in law. First, 
That by statute 17th and 18th Vict, cap. 91, sect 12, the htta 
Archibald Campbell, then Clerk of Supply of the county of 
Bute, was bound to fuzniBh the clerics of the parishes of Cum* 
brae, Kingarth, North Bute, and Kilmory, each with a copy 
of so much of the valuation roll as related to his respective 
parish for each of the several years mentioned in the aoooimt 
sued for, as soon as the same had been authenticated; Second^ 
That he is entitled to be remunerated for having done so; 
Third, That the pursuers, as his testamentary ezeontors, have 
right to sue therefor; Fourth, That the aooount sued for ia 
reasonable; Fifth, That the parochial boards are under no 
obligation to pay for the copy valuation rolls thus furnished 
to them; Sixth, That for the reasons stated in the annexed 
Note the Commissioners of Supply are liable therefor; there- 
fore assoilzies the defenders David Wishart, Walter Broad* 
foot, Dogald M'Phail, and John Currie, as Inspectors of Poor, 
each respectively for the parishes which they represent, from 
tbQ CQaclamoM of th9 action: Findq the defender, Andrei^ 

a2* 
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Pfttenon Galloway, Clerk of Supply of tbe coonty of Bute, 
as representing the Commieaoners of Supply of the county, 
liable to the pursuers for the amount sued for: Finds him also 
liable in expenses to the pursuers and to the other defenders; 
allows accounts thereof to be given in, and renuts to the 
auditor to tax and report, and decerns. 

Note. — The question here raised is, whether the Clerk of 
Supply of the county, acting under the provisions of the 
Lands and Heritages Valuation Act (17 and 18 Vict., c. 91, 
sect. 12), is to be remunerated for furnishing the several 
parochial boards of the county with copies of the valuation 
roll by the Cdmmissioners of Supply, or by the several 
parochial boards of the county? Neither defenders contend 
that that work should be done gratuitously, nor that the bur- 
den of payment rests upon other shoulders. It certainly is 
only fair and reasonable that the Clerk of Supply idiould be 
paid for this new and somewhat onerous duty imperatively 
required of him. 

It must be matter of small moment to the county how the 
question is disposed of, as it can signify little whether i^ be 
levied directly as a county rate, or indirectly as a poors* rate, 
along with which there is an express provision that the same 
shall be assessed and levied; and it can signify as little to the 
Clerk of Supply from which body his remimerations are to be 
looked for. 

The language of the statute is ambl^ous, and has thus led 
to different interpretations when adjudicated upon in the 
Small Debt Courts of Benfrewshire and Inverness-shire — 
Cameron v. Witeman, April, 1862. Poor Law Magazine,\o\. 
iv., p. 890. 

The words of the statute specially applicable are as followi!— 
"And as soon as such valuation roll has been antbenticatei as 
aforesaid, the Clerk of Supply or Town Clerk, as the case may 
be, shall furnish to the clerks of the several parochial boaxds 
within the county or burgh a copy of so much thereof as 
relates to their respective parishes." 

Neither in that nor in any other section of the statute is 
there one word about the parochial boards paying for these 
copies. The. only other party similarly dealt with by the 
statute is the Lord Clerk Begister, to whom the Clerk of 
Supply and Town Clerk are required to transmit, after six 
years, and every succeeding six years, the valuation rolls for 
the intervening period. It is remarkable that in the-lm- 
mediately succeeding sentence of the 12th section provision is 
made that " every parish^ person, or persons interested in any 
valuation roll under this Act shall be entitled to inspect and 
make copies of the same, or any part thereof, at their fum 
expense f at such reasonable times, and on payment of #Dch 
moderate fee, etc." Thus in the same section when the 
parishes wish to inspect the valuation roll, or to take coj^s of 
it for themselves, they are treated as any one of the public, 
while for that which specially concerns themselves, they have 
no power to prevent the Glerk of Supply, or Town Clerk, 
from sending them copies, whether they use them or not; 
for it is worSiy of notice that there is no eompulntor in the 
statute upon the parochial boards to make use of these copies. 
The prison boards are in a totally different position* They 
receive no copies of the valuation roll. Yet they cannot 
avoid using that roll, as it is expressly enjoined that "every 
assessment shall be assessed and levied on the basis of the 
valuation, for the time being, established under this Act." 
And so 'also is it as regards other public assessments leviable 
on real rent — to do which the assessing bodies have no power 
of access to the valuation rolls, but, as the general pubUc, at 
their own expense. 

There is, it would seem, an intended exception by the 
legislature in favour of the parochial boards, for whom it may 
also with some justice be fkrther contended that, as r^;ards 
payment of those copies of the valuation roll, they are in pari 
eatu with the Lord Clerk Begister who, it cannot be sup- 
posed, is to pay the Clerk of Supply, or Town Clerk, for 
transmitting the rolls to him. 

It is argued that the Commissioners of Supply have no 
power to levy an assessment for this puopose, bokuse they 
are enjoined, "after the completion of each annual valuaUon,*' 
to cause an account to be made up of the costs and expenses 
attending the same; and the completion is thus declared to 
have taken place, "as soon as all appeals taken under this 
Act shall have been disposed of, and the valuation of the 
county or burgh shall have been thereby completed." Henoe 
^M the sending of the copy roU« to the parochial boards is 



aftcir the valuation is completed. This appesn a voy 
straight-laced interpretation of the powers eonfenred npoa 
them. So far as the county is conoemed, the CommiflBonen 
of Supply are employed to control all the mscfainer; pat in 
force by the statute. The word "after" does not oeconrii; 
imply that it must be "immediately after" the oomplstioQ ojf 
the valuation when the Commissioners are to caose on aoooimt 
to be made up of the costs and expenteM aUendi/itg (he mm. 
But happily the point is not left in any such doabt Sobee* 
quently in the same section it is enacted, "that soy Uiinoe 
of funds remaining in hand from time to time in any oooaty 
or burgh arising from such assessment under this Act in my 
one year, after amwering the expenses of (he year with ida* 
ence to which such assessment was imposed, may be letsiiccl 
and applied by the Commissioners of each ooonfy, eta* 
Surely it cannot be maintained that the expense of innf> 
mitting copies of the valuation roll to the parishes doa not 
fall within those very general words, "the expenM of the 
year." 

Mr Galloway, the clerk, having died, and Mr Wikoa 
elected in his place, he was sisted as a defender in torn 
of Mr Galloway, and the Sheriff pronounced the fol- 
lowing Interlocutor: — 

The Sheriff having considered the minute for John Tbdnai 
Wilson, Clerk of Supply for the county of Bate, and u 
representing the Commissioners of Supply of the said coontjr, 
craving to be sisted as defender in room of Andrsw Patemn 
Gralloway, deceased, and the Interlocutor silting him accord- 
ingly, and having resumed consideration of the cause, Bealb 
the Interlocutor appealed against in hoe Uaiu: Findi ^ 
assuming that the defender, as Clerk of Supply, would be 
liable under the statute of 17 and 18 Tict, cap 91, as repn* 
sentingr'the Commissioners of Supply, to defray the ocpnK 
of furnishing copies of the valuation roll to the Kvoal 
parochial iuspectors, a question of law would emerge whether 
the amount of such expense should not have been anesed tt 
the expiration of each year for which such copies were fo^ 
nished, and whether actions should not have been raised, or 
demands made, for payment conformably, and whether ia 
default thereof he can be liable: Finds that, while it may 
apparenUy be gathered from the record that no such actioBB 
were raised or demands made, it is not specificaDy set fo>^ 
and there is consequently no relative pleas in law: Finds tbt| 
for the just decision of the cause, it is necessary that the 
, allegations as to fact, and the relative pleas in Utw as to tite 
matters above stated, should be specifically set forth: Bob 
that it is therefore necessary that the record should be opened 
up and the said matters set forth therein; And in respect of 
the preceding findings, opens up the record, and appoots 
parties to revise their respective pleadings, and remits to 
cause to the Sheriff-Substitute to have tbe record adjnstfi 
and closed of new, and thereafter to proceed in the cause m 
common form, and as to him shall seem ju8t> and reserves v 
questions of expenses hine inde, 

NOTB. — After full consideration of the case, indoding* 
comparisonrof the allegations and pleas with the enactmeoti 
of the Valuation Statute, the Sheriff has deemed it pK>P^.^ 
pronounce the preceding Interlocutor. It is always wiw 
reluctance that the Sheriff opens up a record. Bat here it » 
indispensable for him to do so, by reason of the new and 
important question of law which will emerge. The Shena 
has made a remit to the Sheriff-Substitute in general tenn^ 
so that he may himself deal with the case, if he deems that he 
has the power, or, if he doubt, that he may make awaw^* 
to the Sheriff. 

Under this remit, and on farther consideralaon of ib« 
process, the Sheriff-Substitute pronounced the followii« 
Interlocutor: — 

The Sheriff-Substitute having made avizandum witiitbep^ 
cess. Finds it averred by the pursuers and not denied, ¥^ 
That the deceased Archibald Campbell, as Clerk of Supply, 
although not formally demanding payment of the •^'^"J* 
sued for, repeatedly intimated to the Commissionets of ^"Pr^ 
that they were not paid; Second, That no assessment vodtf 
the 17th aud 18th Vict., c. 91, has been imposed by tt^ 
Conunissloners'of Supply since the year eights^ hundred aod 
fifty-eight; and, Third, That they then were, and sfeiUai^ >* 
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I of a l»aIaDce of funds, levied under the authority of 
tiMtstatatOi more than sufficient to meet the pursuers' claim: 
fiods that bj the 18th section of that statute it b provided 
"that any balance of funds remaining on hand from time to 
time in any county arising from snch assessment under that 
Act in any one year after answering the expenses of the year, 
with reference to which such assessment was imposed, may be 
retained and applied by the Commissioners of Supply of each 
Monty, in such manner as they may deem meet, for defraying 
the expenses of making up valuation rolls, under that Act^ in 
rabeequent years, bat For no other uses or purposes whatever:" 
Finds that the accounts sued for fall within the expenses of 
makin^np the valuation roll, and, as sucb, ought to be paid 
out of the balance in the hands of the Commissioners; of new, 
Fioiis in terms of the Interlocutor of 19th January last, and 
deoens. 

Non.~It has now emerged that the Commissioners of 
Snpply have funds more than ample to meet the pursuer^s 
daim, and that those funds consist of a balance over from the 
aueument levied under the Lands' and Heritages* Valuation 
Act in 1858. Under the provisions of that statute, quoted 
abofe, there can exist no doubt that the pursuer's account, so 
iar as it refers to that and subsequent years, may be fairly 
charged hj the Commissioners against that balance. There 
ire, however, four items in the account furnished to the parish 
of CionbrM which refer to the years 1856 and 1857. It may 
be laid that these ought to have been levied during the years 
to which they apply, and cannot be paid out of that balance, 
llieaom churned for the year 1856 is XI 13s 9d, and for the 
year 1857 £1 15s lid. An assessment was imposed for each 
of thoae years; but the pleadings are silent as to whether 
there was any balance in hand at the close of each or either 
of thoie years. It is only, however, on the assumption that 
there was none that the Commissioners can plead that no 
foadi loffident to meet this claim were raised. The Sheriif- 
Suhttitute cannot assume that the assessment was imposed to 
nich nicety as to leave the Commissionors without a balance 
■0 veiy small in amount, all the less so that in 1858 the 
Ksolt was 80 different. 

On appeal, the Sheriff prononnced the following In- 
terlocotor:— 

The Sheriff having resumed consideration of the cause, 
iffinns the findings on matter of fact embodied in the Inter- 
locutor of the Sheriff-Substitute of date 19th January, 1864, 
Md the first) second, third, fourth, and fifth findings on 
natter of Uw, and finds of new as therein found; quoad ultra 
Ncatti the said Interlocutor of the Sheriff-Substitute of date 
26th August, 1864: Finds that it is not denied that the 
Commisaoners of Supply are in possession of funds sufiicient 
to pay to the pursuers the sums claimed by them: Finds, in 
BBipect of the reasons stated in the Note hereto annexed, that 
the deceased Clerk of Supply, whom the pursuers represent 
having furnished copies of the valuation roUs to the parochial 
boards, the defender, the Clerk of Supply, as representing the 
laid CommiasionerB, is liable, and bound to make payment to 
the pursuers of the said sums out of the funds in the possession 
of tae sud Commissioners: Therefore assoilzies the defenders, 
Darid Wishart, Walter Broadfoot, Dugald M'Phail, and 
J^ohn Currie, as Inspectors of Poor, each respectively for the 
patiihes which they represent, from the conclusions of the 
•ction: Hnds the defender, John Thomas Wilson, Clerk of 
Supply for the county of Bute, as representing the Commis- 
itooets of Supply for the said county, liable to the pursuers 
&r the account sued for: Finds him also liable in expenses to 
the punueis, and to the other defenders; allows accounts 
thereof to be given in, and remits to the auditor to tax and 
toteport^ and decerns. 

KoTB. — ^While the Sheriff has come to the same conclusion 
ai the Sheriff-Substitute did, he has deemed it to be advisable 
to deal with the case in the manner in which he has done, as 
there are in the ratumet of the Sheriff-Substitute certain 
Betters of law in which he is not prepared to concur. He | 
vill state the reasons on which his judgment is founded. i 

1st He holds that the Inspectors of Poor are not liable. 
The statute directs that the Clerk of Supply is to furnish to \ 
the several parochial boards copies of the valuation roll as 
directed in the section. As these are to be furnished by the i 
oflScer of the Commissioners of Supply, it must be deemed, in I 
the absence of any express provision to the contrary^ that Uiey ' 



are to be furnished at the expense of the Commissioners. The 
furnishing of them forms an integral part of the machinery of 
the Valuation Act, and is under the exclusive control of the 
Commissioners. There is neither in the Valuation Act nor iu 
any other statute any derogatory provision. There is no en- 
actment imposing the expense upon the parochial boards, and, 
without such an enactment, they cannot be liable. 

2d. Nor are the Commissioners of Inland Revenue liable 
under the provision of the first section of the Statute 20 and 
21 Vict, cap. 56. The expense there contemplated, or for 
which provision is there made, is the expense attendiing the 
making up of the valuation rolls by the assessor when em- 
ployed for that purpose. But the procedure, the expense of 
which is now claimed, forms no part of making up the valua- 
tion roll. On the contrary, it is carefully to 1^ distinguished 
from it. It arises after the roll has been made up and 
authenticated. It is to be included under the general word 
** valuation," being the machinery by which the copies of the 
valuation roll are to be supplied to the parochial boards for 
the statutory purposes. 

3d. It must therefore be held that the Commissioners of 
Supply are liable to their oflScer for the expense of the copies 
furnished, as they would be liable for any other furnishings 
made to them, or work done for them. The position of tho 
clerk acting under their employment is the same as that of a 
printer, stationer, or law agent. 

4th. The Commissioners, it is practically and substantially 
admitted, have in their possession funds sufficient to satisfy 
thetlaim now made. Their clerk had, and his representatives 
have, an equitable right to recover payment for the work 
dona. In a question between the Commissioners and the 
pursuers, possession of the funds is sufficient for creating a 
right to enforce liability, and for rendering the Commissioners 
liable. From what source, in what mode, and at what times 
these funds were raised are questions which do not here 
emerge. Even if the matter is to be dealt with as under the 
statute, a large and liberal construction must be given, as it 
is not to be held that the intendment is sudi as would be pro- 
ductive of the injustice of depriving a functionary of remu- 
neration for his services. Such a result can never be regarded 
as having been contemplated by the legislature, or as conso- 
nant with its will. Whether in the event of there being any 
defieiency of funds, and of an attempt being made to supply it 
by assessment, a rate-payer would be entitled to resist, is a 
different question, and one which is not hujut loei. 

5th. There can be no doubt that the defender (the Clerk of 
Supply) is liable to the pursuers for their expenses, and he is • 
liabb also to the other defenders. There, existed a com- 
petition between him and those defenders. They denied their 
liability, and he maintained it. But he having failed in 
establishing his pleas, and the parochial Inspectors having 
succeeded in establishing theurs, he is as clearly liable in their 
costs as he would be in any other case of unsuccessful liti- 
gation. 

For CampUWt Executors— Willia21 Hbbbebt. 
For the CommmiffMrs of Supply— Joutx T. WiLSON. 
For th4 Parochial Coords— John Wilson. 



1 6Tn Decsubeb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Mk Suerifv Bell.) 



COMrETITIOST FOB TllUSTEESniP IN SEQUESTRATION 

OF Archd. Morrison, LL.D., Collegiate School, 
Glasgow. 

AjSBignmeiit. — A vote was recorded founding on an as- 
signation in sccnrily in favour of a third party tcho, by 
hlter, declared that he held Hie assignation for the 
claimant, and was ready to assign it in his favour — 
Held that this did not give an active title to the claimant, 
and that the vote was had. 

Maadate. — A mandate was granted, lul before having 
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been acted oii« the gratUer appeared at a meeting and < 
declared on the minutes that he recalled all mandates \ 
formerly granted^ and thereafter left (he meeting. The I 
person in whose ftivour the mandate had been granted ' 
ffoted on Hie mandate^^Held the mandate recalUd^ and ■ 
vote had, I 

Having conridered the notes of objectiom for David | 
M'Cubbiiif acoocmtaiit in Glaegow, and for James Thomson, • 
accoantant there, oompetiton for the oflSoe of trustee on the 
sequestrated estates of Archibald Morrison, Doctor of Laws, 
etc., head-master of the Collegiate School, Glaegow, and having 
heard |>arties, in terms of the provisions of the Bankmptcy 
Act, Finds and declares, for the reasons stated in the annexed 
Note, the said David M'Cubbin to have been duly elected 
trustee on said sequestrated estates: Finds the unsuccessful 
competitor, Thomson, liable in the expenses of the competi- 
tion; allows an account to be given in, and remits the same 
to the auditor to tax and report, and decerns. 

NoTB. — At the meeting for the election the votes for Mr 
M'Cnbbin amounted in value to the sum of £1,648 6s 5d, and 
those for Mr Thomson to £1,647 17s lOd, giving the former | 
an apparent majority of 8s 7d. At the scrutiny the value for ; 
Mr M'Cubbin was materially reduced. The vote in his favour 
of William F. KirUand, clainung for £60, was held bad, in I 
respect that the bond of assignation in security, prodaoed with j 
the affidavit, was in favour, not of the claimant, but of George | 
Kirkland, and that the letter also produced by George Klrit- | 
land to the claimant, in which the former declares that he { 
holds the bond and assignation in trust for the latter, and will . 
assign the same to him when required, does not vest an active ; 
title, under said bond, in the claimant, the obligation to assign 
not having been acted upon, and the only party capable of , 
discharging the bond to the bankrupt being Greoi^ Kirkland. j 
The vote given at the meeting by tlie alleged mandatory of • 
the Rev. Bobt. Stewart, claiming for £212 6s 6d, was also | 
held bad, in respect that the mandate in favour of said man- ' 
datory is dated 26th October kst, and Mr Stewart appeared ' 
himself personally at the meeting for the election on the 28th 
October, and then and there intimated that he had withdrawn 
all mandates previously granted by him, and got this intima- I 
tion engrossed in the minutes; and Mr Stewart having appar- 
ently afterwards left the meeting, or at all events having 
abstained fi^>m voting, it was idtra vires of the said mandatory 
to vote for him in a mandate that had been recalled.' Certain 
small deductions of interest were also made from the votes of 
Geo. Bell, and of Ferguson & Forrester, amounting togdCher 
to the sum of £6 10s 4d. The emnvlo amount of these deduc- 
tions being £274 16s lOd, Mr M*Oubbin's value was thereby 
reduced to £1373 9s 7d. But, on the other hand, a deduction 
of £390 fell to be made from the vote of Mr Thomson of Alfred 
Havet, claiming for £750, in respect that tiie account pro- 
duced with his affidavit, which debited the bankrupt with the 
sum of £120 per annum as fees or remuneration due to the 
chumant as French teacher since the year 1855, was all pre- 
scribed, with the exception of the three last years, seeing that, 
unlike a tradesman's account, each year runs a separate psriod 
of prescription, and even giving the claimant the benefit of 
imputing tiie sum of £450 admittedly paid to account, to the 
least secured portion of the debt, the oath and account could 
not be taken to vouch more than £360, being the sum due for 
the last three years. By this deduction of £390, Mr Thom- 
son's value was reduced to £1257, leaving Mr M^nbbtn with 
a majority of considerably upwards of £100. 

For Mr ]li*(JMin^-J. FuHn M'Lariui. 
For Mr Thomson--C. B. AiKXAir. 



20th DlCBMBIBy 1864. 

SHBRIFF COURT, PEBTHSHIRE—PERTH. 

(Shibifps Gobdon asd Babolay.) 

M^Ikbot v. M*Donald & Grieve and Camt. 
Arrestment — Guarantee — Competition. — 7^he creditor of 
a sub-contractor arrested in the hands of the principal 



contractor. Previous to the arrestments^ the workmen of 
the sub'Contractorhad reftised to work unlesi thepnndpal 
contractor guaranteed payment of their waget. He M 
so^ and paid them^ directly and by guarantee. In an 
action offorthcoming^Held that the money and par- 
antees paid and given by the principal contractor had 
exhausted the whole contract price of the sub-canlractor, 
and were preferable to the arrestments. 

M'Donald & Grieve were contractors for the Balnacar* 
doch section of the InvemeBs and Perth Railway. Cant 
was a sab-contractor for a portion of the line ander tbem 
during the months of Jane and Jaly, 1862. The fur- 
sner, M'lnioy, was a creditor of Cant to a oonaideitble 
amonnt, and on 16th Jaly, 1862, arrested all sams doe 
toCantinthehandsof M'Donald&Grieye. SahBeqneut 
to this arrestment, M'Donald & Griere pud wages to 
Cantos workmen, to an extent ezoeediog the som dm to 
him by them, and no fands remained to meet the airat- 
ment of M^Inroy. In an action of forthooming raised 
at the instance of M'Inroy, against McDonald & Giiere 
as arrestees, and against Cant as oomm<m debtor, the 
arrestees stated that, several days before the arreBtment 
was hud, Cant*s men had declined to work for him aoles 
they were guaranteed their wages by McDonald & Griere, 
and that the latter had guaranteed the payment both 
verbally and in writing, and paid accordingly, and had 
then no funds in their hands. The Sheriff-SabBtitate 
prouounoed the following Interlocutor: — 

Having heard parties* procurators, before answer a]lo««the 
arrestees a proof in support of the credits churned bytiwrn; 
and to the pursuer a conjunct proof. Grants diligence agaitft 
witnesses to enforce their attendance at such diets aa majrbe 
forthwith fixed. 

Note.— Payments above £8 Gs 8d of coune in anj ii«« 
must be proved by writ or oath. The point argued for the 
pursuer was that the guarantee alleged by the arrestee^ on 
which they found their payments, could only be pvoTad b} 
writing. This plea ia founded on the Mercantile AmendiDiBt 
Act. No doubt in a question between a creditor and the 
cautioner of a debtor this rule is absolute, bat it do« Mt 
appear to apply to third parties. The pursuer, ai anMtg> 
stands in the rights of the common debtor, and has no hm 
daim. If a cautioner verbally bound pays an adnutted dwt, 
there is neither equity nor law which could predode himCroB 
his daim of relief, although his obligation to pay could hs«« 
been avoided on technical objection to its constitution in * 
question with the original creditor. The arrestees in tbisoi|'| 
are in a peculiar position. As contractors, it is not oksr bn 
that they may have been held bound for the men's wage^ tf 
undoubtedly they were to the Railway Company, for fulflowj 
of the contract. Had they not taken up the work there wA 
have been a claim of damages against the common debtcr,aDd 
nothing would have been done, or sum due by them, vhieo 
the pursuer's arrestment could cover. An arrestment coren 
the currency of the contract, both for advantage and alio >or 
disadvantage. There are many cases where the strict roki^ 
Lhw, as between parties to an agreement, do not extend to 
thkd parties. The shorter prescriptions apply as betv*^ 
debtor and creditor, bat not as between dainos of relief by the 
debtor paying in a question with others equally bound. Xrii^ 
under express statute can only be establiBhed as between v» 
parties to a deed on its face absolute. But it is opo^J^*^ 
third parties to prove the ezistenoe of a trust by a proof » 
large. 

On appeal, the Sheriff-Principal pronoonced the fol- 
lowing Interlocutor: — 

The Sheriff, having heard parties' procurators on the ^ 
suer's appeal, and niade avizandum with and considered tha 
process, sustains the appeal, recalls the Interlocutor appe^ 
from, and allows M'Donald & Grieve, the arrosteeei a pioof 
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iabUi mod^ of the Bums alleged by them to have been paid to 
thd oonunon debtor or hia storekeepers^ as ayerred in article 
Beoond of the defences; farther, allows said arrestees to prove 
tcripto the guarantee alleged by them to have been oome under 
by them, on aoooont of the defender Cant, to his workmen, as 
a%ed in article three of the defences; and a proof habili 
Kodo of any payments made by the said arrestees under said 
gnuantee. Allows the pursuer a conjunct probation, grants 
diligeace against haven and witnesses to enforce their attend- 
ance at Bttch diets as may be forthwith fixed. 

NoTB,— By the 6th section of the Mercantile Law (Scot- 
laod) Amendment Act, it is enacted that "all guarantees, 
McaritiM^ or cautionary obligations made or granted by any 
penoD for any other person, etc., shall be in writing, and shall 
w sabscribed by the person undertaking such guarantees," 
etc, "otherwise the same shall have no effect." Assuming 
t&at prior to the date of the pursuer's arrestment (16th July, 
1S62) in the hands of M'Donald & Grieve, they gave an oral 
SoaraDtee to Cant's workmen, to the effect that they would 
guarantee the workmen payment of their wages, such guaran- 
tee under the above provision could receive no effect, because 
it was not reduced to writing. Such alleged guarantee could 
no^ therefore, be enforced against M'Donald & Grieve by a 
direct action at the instance of Cant's workmen. But if tMs 
be correct, it seems to follow that whatever might have been 
done before the pursuer's arrestment, after that arrestment 
was ued in the hands of M'Donald & Grieve, they were not 
entitled voluntarily to make any payment to Cant's workmen 
under the guarantee or otherwise. The arrestment gave the 
poiBuer a legal right to forthcoming and payment of the funds 
in the bands of M'Donald & Grieve, in so far as these funds 
were not legally attached or assigned to some other party pre- 
vioui to the date of the pursuer's agreement. If M'Donald & 
Grieye were in doubt, they should have raised a process of 
mnltiplepoinding; but having, without legal compulsitor, and 
of thar own accord, after the arrestment was used, paid away 
the arrested funds, they have taken the risk of justifying sud^ 
appHcation of these funds; and they must make them forth- 
coming to the pursuer, unless they can show that they were 
legallj bound to pay them away as they have done. If 
M'I>oDaId k Grieve could not have been compelled to pay 
Cant's wori^men, they cannot avoid liability to make forth- 
coming the funds held by them at the date of the pursuer's 
ametmeDt—the ftinds having, by the nexus then laid on, be- 
came liable for the pursuer's claim primo loco. It is true that 
M'Donald ft Grieve may have held themselves embarrassed in 
ooDiequence of their having orally bound themselves to pay 
tiie workmen's wages; and if the interests of no third party 
were concerned they would have acted honourably in doiug 
what they could to make payment to Cant's workmen; but 
they were not entitled to be generous at the expense of the 
interests of the pursuer, as secured by his arrestment. If the 
Workmen could not have compelled payment from M'Donald 
& Grieve, the latter were not, as in a question with the pur- 
iwr, entitled to make payment. Kor will it aid the case of 
M'Donald ft Grieve to say that they might have been liable 
in damages to the Railway Company if the workmen had struck 
work on account of non-payment of their wages, and the con- 
struction of the railway had been thereby delayed. That 
Slight have made it a prudent matter for their own interests 
to pay the workmen, but not to use for that purpose the funds 
Attached by the pursuer's arrestment. 

The anoBteeB then proyed the payments made by them, 
and also that they had granted lines of guarantee to 
several of Cant's men, which lines had been sabsequently 
destroyed, bat the tenor of which they clearly proved. 
After parties had been heard on appeal on the compe- 
tency of Buch proof, and again on the merits of the case, 
the Sheriff-Substitute pronounced the following Inter- 
locutor: — 

Having heard parties' procurators, and made avizandum 
with the process. Finds it established by competent evidence 
that at the date of the pursuer's arrestment the arrestees were 
under such legal and valid obligations as rendered them liable 
to pay, and in compliance with which they did pay, the money 
which at the time had been earned, or was in the currency of 
being earned, by the common debtors; so that no sum re- 



mained in their hands to be recovered by the pursuer under 
his arrestment at the date of the institution of this present 
action of forthcoming. Therefore, assoilzies the arrestees 
from the conolusions thereof: Finds them entitled to expenses, 
and remits the acoount thereof to the auditor to tax, and 
decerns. 

NoTB. — The pursuer's solicitor at the debate conceded the 
two payments of £50 14s and £70, but took his stand on the 
payment to the navvies. The proof of the written guarantee 
generally to the men is abundantiy proved, and the subse- 
quent payment to them is also proved as by the pay-sheet No. 
11 of process. The plea chiefly urged was that the guarantee 
was only asked and given to some 80 men who had struck 
work; but that No. 11 shows that 150 were actually paid, and 
as it is impossible to distinguish the favoured few, tike whole 
must be disallowed. The answer prevails that, by the guaran- 
tee, the arrestees came in place of the common debtor for the 
whole contracted section and to all the men thereon engaged, 
and without such engagement the work would not have been 
done, and no money earned. The band of 30 men were the 
representatives or negotiators of the whole force. In point of 
fact, by the transaction, the arrestees became the employers 
and paymasters of the men. The common debtor could not 
demand his contract price, and nevertheless compel the arres- 
tees to pay the men who actually created the fund, and without 
whom tiie fimd would not have existed. Unless guaranteed 
by the arrestees, their workmen would not have performed the 
work. The pursuer, as arrestee, stands in the same precise 
position as the common debtor, and no higher. If he could 
make no such inequitable claim, neither can the pursuer. The 
poller's solicitor urged that the pay-sheet No. 11 was not 
identified with the men whose wages were guaranteed. He 
ly pointed out the absence of the name of the witness 



Fraser in that list; but Fraser swears to payment under the 
guarantee. The omission may be accounted for by the oft 
recurrence of an alias— in which not a few navvies rejoice — 
but he may have formed one of a squad or company, of which 
two instances appear in the list. The solidtor for the pursuer 
dwelt on the fact» that some of the witnesses swore to Cant 
either paying their wages, or being present when they were so 
paid. This is easy of explanation. Cant may have been there, 
as a check on payment being made to the proper persons, or to 
support his character and future prospects among them; nay, 
he may even have been the hand through which the money 
passed. J3ut it is beyond all question proved that the money 
was that of the arrestees, and that the common debtor did not 
sj^ could not make any such advance. 

On appeal, the Sheriff adhered, and added the fol* 
lowing Note: — 

The Sheriff concurs in the opinion that the terms of the 
guarantee are sufficiently established. It is true that it was 
not addressed to any particular workman or set of workmen. 
But it appears to have been so expressed as to entitie any 
workman who took employment on the Dalnacardoch section 
to rely upon it; and having been reduced to writing, the 
guarantee, it is thought, must receive effect, in terms of the 
Mercantile Law (S<^tland) Amendment Act. The date in 
proved to have been prior to the pursuer's arrestment 

Act, J. C. PiNKXBTOir. AU. John Thomas. 



22d Deoeicbeb, 1864. 

SHEEIFF COURT, ABERDEENSHIRE— ABERDEEN. 

(SHsaiFFS Watson ahd Davidson.) 

Cooper's Executor r. Cooper. 

Bequest— Proof— le^a^Mw liheraHonis, — In an action for 
payment^ a Utter and postscript were produced hy the 
defender which^ if genuine, might have been an answer 
to the action. The letter was admitted to be genuine, 
but the postscript was averred to be not in the hand- 
writing of the writer of the letter. Circumstances in 



10 



SHERIFF COURT REPORTS. 



which the pursuer teat aUowed to prove that the post- 
script was not in the handwriting of the writer of the 
letter. 
Ck>iiatraciioii— Legacy.— //e^ that the foUowing irordk 
only indicated an intention to bequeath, aud was not a 
completed legacy: — ^^ Concerning the money you owe m$^ 
give yourself no trouhUj as I may never need it, I/so, 
you shall have it as a compliment from mc." 
This was an action raised at tbe instance of the executor 
of the deceased Alexander Cooper, saddler in Aberdeen, 
against Alexander Cooper, farmer at Bridgefoot, Kin- 
nethmont, condading for payment of tbe amount of 
certain bills drawn by the said deceased upon, and ac- 
cepted by, the defender, who was his cousin, and past 
due at the date of the deceased^s death. The defender 
admitted that he granted the bills for sums lent to him 
by his deceased cousin; but arerred (Article 3) that on 
20th September, 1859, after the adrances sued for were 
made, his cousin had written and sent him a letter to 
which there was the following postscript: — P.S.— Alex- 
ander, Gonoeming the money you owe me, give your- 
self no trouble, as I may nerer need it. If so, you sfa^U 
hare it as a compliment from me.— Yours ^signed), 
Alexander Cooper/' The pursuer's answer to this state- 
ment was:— '^Admitted that the letter produced appelrs 
to be in the handwriting of the late Alexander Cooper. 
But it is not admitted that the writing bearing to be a 
postscript is in his handwriting," etc. It was admitted 
by tbe pursuer that Cooper died solvent and intestate. 
The defender pleaded that the postscript to the letter 
operated either as a discharge or a Ugatum liberatiouis in 
his favour. 

The Sheriff-Substitute allowed the defender, befqife 
answer, to prove that the postscript was holograph of 
the deceased; but on appeal the Sheriff recalled that 
judgment, and pronounced the following Interlocutor:— 
Havmg conudered the appeal for the defender, with jis 
xechumiDg petition, the aiuwen thereto, and the process, 
recalls the Interlocutor appealed against, and before answer 
allows the pursuer to prove that the postscript to the letter 
bearing to be dated, "Aberdeen, September, 20, 1859,'* and 
to be signed "Alexander Cooper," being No. 3/6 offprooess, 
is not in the handwriting of the kte Alexander Cooper, and 
to the defender a cross proof, and remits to the Sberiff- 
Snbstitute to fix a diet of proof. 

NoTB.--The defender states (Statement of Facts. Ark 8) 
that the deceased Alexander Cooper wrote and sent to him 
tbe letter and postscript thereto. The pursuer's answer to 
that statement is:— "That tbe letter appears to be in the 
handwriting of the late Alexander Cooper; but it is not > 
admitted that the writing bearing to be a postscript is in his ; 
handwriting." Now, this answer, according to the rules of i 
pleading, means—lst, It is not denied, nor not admitted, 
that the UtUr is genuine; and therefore its genuineness is j 
admitted, and no proof is required or admissible; and, 2d, i 
It is not admitted that tbe postscript is genuine; but as the { 
defender averred that the postscript as well as the letter was 
sent to him by the deceased, and as the pursaer makes no i 
answer to that averment, it must be held as admitted that ' 
the deceased sent that postscript with the letter to the de- ' 
fender. The difficulty then is, whether this admission does ; 
not destroy the effect of the non-admission of its genuineness. 
However, a proof before answer is aUowed as to the post- 
script But the burden of proof is, in the circumstances, aud ! 
at leaat at present, on the pursuer. 

A proof having been led, the Sheriff-Substitute found ' 
it proved that the postscript was not in the deceased^s I 
handwriting; but the Sheriff on appeal recalled and 
found it not proved that the postscript was not in the 



' deoeased's handwriting. Parties were thereafter heard 
I upon the import and effect of the postscript, and tbe 

Sheriff-Substitute assoilzied the defender, adding the id- 

lowing Note to his Interlocutor:- 

! NoTE.---The proofs allowed by the Sheriff-Sabstitiite md 
the Sheriff, though before answer, implied that the vritiDg 
founded on by the defender, if holograph of the Ute Alex- 
ander Cooper, was an answer to the parauer*s demands, ud 
that the money due by him to the deceased, if he did not 
need it, should belong to the defender* The deceased neTer 
required the money, and as it has been foond not proved tint 
' the "postscript" is not in the handwriting of the late Alex- 
ander Cooper, it must be held to be holograph of him, and » 
' available to the defender as a defence to this action. If the 
i postscript did not import "legatwn liberaiionit," it should 
j have been so decided before proof of any kind was allowed, 
' and all the expenses occasioQed by tbe proof avoided. 

The pursuer having reclaimed, the Sheriff proaoasoed 
the following Interlocutor: — 

Having considered the appeal for the pursner, with the 
redaimiug petition, the answers thereto, and tbe whole pm- 
cess, Recalli the Interlocutor appealed against, ropels the 
defences, and decerns against the defender in terms of the 
libel: Finds the pursaer entitled to the expenses of procea, 
except between the 30th of January, 1863, and the Gth of 
April, 1864, both induelve: Finds the defender entitled to 
expenses of process between the said 30th Janoaiy, 186S, 
and 6th April, 1864, both inclusive; and remits tbe aocoosts 
of the said expenses to the auditor to tax and report—the 
pursuer always obtaining herself oonfirmod as executrix to 
her deceased husband, the pursuer of this action, before ex- 
tract of this decree. 

KoTK. — ^This action was raised by the executor of the 
deceased Alexander Cooper, whose duty it is to gather in the 
estate belonging to him at his death. Mr Cooper died sod- 
denly, and intestate. In hia repositories were found tbe 
voucheirs of some at least of these debts. It is admitted thst 
all the debts were at one time doe, and l^t they have sot 
been paid, exoept as stated in the libel; but the defence a, 
that the postscript to the letter No. 6/3 of process ''is a vilid 
bequest to the defender of the sums of money or debts oov 
sued for." The pursuer denied the genuineness of that post- 
script. It has been foond not proven that it is not genmne* 
Aa therefore it is entitled to the position of a genuine wziting, 
the question now arises — ^AVhat is the effect of it t^ That 
question was not considered before. If the parties had 
desired that it should be so considered, the propnety of that 
would have been determined, although it is not osoal or 
refjTular to decide the legal meaning aud effect of a documeot 
which is alleged to be false until its authenticitj is set up. 
Accordingly in this case there was no aigumeot aa to the ' 
import of this postscript previous to the proof. This qaestioa 
is considered now f<» the first time. 

A will, or a beqaest, or legacy, must be a finished act. 
The writing in whicdi it is expr^sed must mean; not that the 
writer intends at a future time, or in certain circnmstanoes, 
to make a certain bequest, but that he actually does it tiieit 
at the time, by that writing. Now, does this wxiting ^ 
foanded on by the defender, in its fair and natural ooa- 
stmction, import that the writer, when he wrote and sent % 
intended that very writing to be a will or legacy. Tbe Sheriff 
cannot so read it. In this case there is no correspondenioe^ ^ 
no collateral information as to the circumstances and retatife 
position of the parties beyond what this writing and theletttf 
of which it is a postscript afford. The defender and tbe 
deceased had been in recent oommumcationy for Mr Goopef 
had been staying with the defender a short time before. 
Hence there is something not quite satisfactory and dear si 
to what "the money you owe me" exactly is. Althongh the 
debts now sued for were at that time all due by the defender, 
it is felt to be possible that it may not have been all these 
debts, or indeed any part of them, to which Mr Cooper 
referred in this postscript. But putting this aside, and sop* 
posing "the money" to have been all that was then doe by 
the defender, and that this is as clear as if the sum of ths 
debts had been distinctly stated in its exact amoant, the 
natural and proper meaning of the postscript seems to heo^ 
an expreesion of an intention. What he says is, Don't troohle 



SHERIFF COURT REPORTS. 



11 



yonreelf at present about the money yon owe me, for I do not 
need it jost now, and I may never need it; and shonld that 
be the case— if ao, I shall give or leave it to you— you shall 
have it as a compliment from me. That is the meaning of it. 
It is not a bequest then actaally and finally made. 

The postscript was written in September, 1859. Mr 
Cooper died suddenly in November, 1859. Whether after 
September he ''needed*' the money, and demanded payment 
of it or part of it we do not know; but at any rate he did not 
cany out the intention he had formerly expressed, for ho died 
with the vouchers of part of the defender's debts in his reposi- 
tones, and without bequeathing anything to him. 

Ad. JA3CSS Edkokd. ah. Patbick Coopbb. 



22d Dkceubbb, 1864. 
JUSTICE OF PEACE COURT, GREENOCK. 



Supervisor of Excise v, Thomas Wright. 

Penalty— Excise— 23 and 24 Vict, c. 114, aect. 184.— 
A party from time to time had purchased spirits in 
fpmntities of less than one gaUon^ and had accumulated 
Ubo and a-half gallons^ for which he could show no 
permit. In a prosecution by the supervisor of excis$ 
for a Ireach of sect, 184 q/"23 and 24 Vict.j c. 114, as 
having removed spirits exceeding one gallon at a time 
iciihout a permit — Held by the Justices, and acquiesced 
in hy the commissioners of inland revenue, that the 
offmce pointed out in the statute had not been alleged or 
proved, and complaint dismissed. 

By the Act 23d and 24th Victoria, c. 114, sec. 184, it 
is enacted that: "No spirits of any kind whateyer, ex- 
ceedrag the quantity of one gallon of spirits at a time, 
of the same denomination, for the same person, shall be 
remoTed from any one place to any other place, without 
& tnie and lawful certificate of the proper officer of cos- 
tODBB, if the spirits be removed from a customs warehouse, 
(onlesB the same be under bond on removal from one such 
vaiehoQse to another warehouse), or without a true and 
]&wfal certificate from a rectifier, or a dealer, or retailer, 
if the spirits be removed from the stock of any such 
tnder, or without a true and lawful permit, if the spirits 
be removed from the stock or possession of any other 
peaoo, or from any excise warehouse; and aJl such 
8piritB found removing or removed, without such permit 
or certificate acoompanying or having accompanied the 
ttme on the last removal thereof, (unless the same be 
under bond as aforesaid), shall be forfeited, and every 
person in whose possessron the same are found shall for- 
feit the sum of £100, or treble the value of such spirits, 
At the election of the commissioners of inland revenue, or 
the commiasiooers of customs, or of the person who shall 
prosecute for such penalty." 

Under this section of the statute, the supervisor of 
exciae, on behalf of the commissioners of inland revenue, 
fOQght a conviction against Wright, for having in his 
poeeesrion two and a-half gallons of whisky, and being 
^able to show a permit or certificate. 

Wright pled not guilty. 

The only witnesses adduced for the prosecution were 
two officers of police, who had heard that Wright kept a 
shebeen, and who, after a search, had found the whisky 
secreted, and Wright on being asked for a certificate or 
permit stated be had no permit, 



Wright led evidence to show that he bad purchased the 
whisky in half gallons at different times. 

The Justices found that, under the statute, the offence 
consisted in removing spirits exceeding the quantity of 
one gallon at a time without a permit. That the prose- 
cutor must allege and prove the offence; and, as he had 
failed to do so, the complaint roust be* dismissed. 

The supervisor of excise intimated an appeal, but after 
consideration of the matter by the commissioners of 
inland revenue, the judgment was acquiesced in. 



26th Dxcbhbeb, 1864. 

SHEBIFP COURT, LANARKSHIRE— GLASGOW. 

(Shbriff Stbatherst.) 



P£TER MaCKENSIEE V. GeORGE SmITH. 

Decree — Reponing — ^Implement. — A decree in absence 
was obtained, the defender charged^ and his effect^ 

, poinded. On consignation of the expenses, and on an ex 
parte application, the defender obtained himself reponed; 
but it being opposed, and after discussion — Held, by the 
Sheriff 'Substitute J that poinding having followed and irre* 
spective of the amount secured, reponing was iyicom* 
petent, and same recalled. 

The parties to this action were the only partners of the 
now dissolved firm of Mackellar & Smith, and the action 
was for count and reckoning, and for recovery of a liqui- 
date penalty, stipulated in the contract of co-partnery. 
The summons was dated 2d August, 1864, and was 
ezeonted in the hands of a servant in the defender's 
dwelling-house on same day. No appearance was entered 
on 11th August. On 9th September the pursuer's ac- 
count of expenses was taxed. On same day, to wit, 9th 
September, the Sheriff-Substitute pronounced this Inter- 
locutor : — 

In respect the defender has failed to enter appearance, holds 
him ae oonfeased, and ordains him, within six days, to produoe 
the business books, and aooounts, and balance sheet or sheets, 
with a full aocoont of his intromissipns, as fally mentioned in 
the summons. 

On 19th September, 1864, the clerk certified that the 
defender had failed to obtemper this Interlocutor, and on 
20th September, the Sheriff-Substitute pronounced this 
Interlocutor : — 

In respect the defender has fitiled to obtemper the preced- 
ing Interlocator, decerns against him, conform to the alterna- 
tive oonclasions of the summons, with £3 4b 6d of taxed 
expenses, and allows decree for said taxed expenses to go out 
and be extracted in name of the pursoer^s procurator. 

The decree was extracted on 28th September, and the 
defender was charged personally on same day. On 
24tb October the defender was poinded, and the execu- 
tion was reported on 28th October. A warrant of sale 
was obtained on 28th October, and service was executed 
on same day. On 27th October the defender lodged a 
reponing Note, and on 28th October he xx>nsigned the 
taxed expenses in the clerk's hands, por his certificate. 
On 1st November, 1864, the Sheriff-Substitute pro- 
nounced an Interlocutor, reponing the defender against 
the decreet in absence, dated 20th Sept^ber last, and 
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appointed the case to be enrolled in the reponing roll, 
first Court day. This Interlocutor was appealed on 4th 
Korember, and the same day appointed to be enrolled in 
the Sheriff's appeal roll, and after hearing parties, the 
Sheriff pronounced the following Interlocutor: — 

Having heard parties under the punaer's appeal on the 
competency thereof— in respect the Interiocutor appealed 
against is one reponing the defender against a decree in 
ahsence, npon consignation of expenses, which \m not hn 
appealable Interlocutor, Finds the appeal incompetent, and 
dismisses the same accordingly. 

On the case going back to the Sheriff-Substitute, and 
after a hearing, he pronounced the following Inter- 
locutor:—- 

Having heard parties procurators agun on the parsoer's 
objection to the case proceeding farther— in respect of the 
poincUng, which it is alleged hi^ followed on the decree in 
absence, before farther answer on this subject, appoints the 
pnrsaer to lodee, within forty-eight hours, evidence of said 
poinding, and thereafter makes avizandum with the process. 

FartieB' procurators were farther heard on the pro- 
ductions ordered haying been lodged, and thereafter 
the Sheriff-Substitute pronounced the following Inty* 
locutor: — 

Having resumed consideration of this process, with the 
extract decree, executioDS of charge, poinding, and intimatttwis 
of sale following thereon, now lodged in process, and heard 
parties' proccrators. Finds it instructed by said productions 
that decree in absence passed against the defender for the 
sums daimed on 20th September last, and as an extract of 
¥diich decree he was charged on 20th of that month, and a 
pdnding of his household effects was executed for payment of 
the sums in sud decree on 24th October follo^ng, and a 
warrant of sale was applied for, obtained, and intimated on 
28th of that month, and on this last-mentioned date, but not 
until then, the defender presented a note craving to be 
reponed, without mentioniag that a poinding of his eflhsts 
had been executed, and he was aocordiogly, on 1st November 
lut, reponed ex parte in the accustomed manner, the pur- 
suer having had no opportunity of opposing the cravmg, 
Finds that, in respect of said poinding, the decree sought to 
be repDned against had been implemented, and the repoiing 
so obtained was inoompetent and inept; therefore recaUa the 
same: Finds no farther expenses due, and decerns. 

Note. — The defender got himself reponed without notice to 
the pursuer, and by concealing the fact that a poinding had 
been executed. The defender is not, therefore, entitled to 
the benefit wMch he had in this manner procured. That 
poinding is implement, rendering reponing inoompetent, has 
been settled in more cases than one. But the defender 
maintained that, as his goods whdn poinded were appraised at 
less than the amount in the decree, the poinding could ^y 
be regarded as partial implement, and that he was entitied to 
be reponed against the decree so far as uncovered by the 
poinding. Tms argument, however, appears to proceed upon 
a misc<»iception of the provisioDS of the Sheriff Court Act. 
That Act provides, sect. 2, that reponing shall be competent 
against a decree in absence "at any time before imple- 
ment has foUowed thereon, or against such part thereof 
as may not have been implemented*" Now, What is 
implement! It may result from the spontaneous act of 
the defender in paying the amount contained in the 
decreet, or from a poinding of the debtor's goods against his 
wilL In the one instance the debtor might, nto sponie, make 
a partial payment, but dispute the balance, and, as fkr as dis- 
puted, he would have the privilege of reponing, that the ques- 
tion of liability therefore might be determined; but in the 
other inntanoe, when the debtor had done nothing toward pay- 
ment of tiie debt, tiie creditor takes the step in his diligence, 
not for partial recovery, but for complete recoveiy, aud full 
implement is his decree. No doubt he may not succeed in 
jreaUsing from the poinded goods as much as would liquidate 
his dMm; but who can say the step taken is, on that acoount, 
to be regarded as merely in part implement ! It can only be 
^oai^dered as full isnplement \o the cQeot of hindering recall of 



the decree, in virtue of which the proceeding foUowod, altiwagh 
the debt had not been entirely covered by the poinding. If 
this be not the true interpretation of the words of the Ac4, Uwb 
the defender's argument would have a singular effect. It 
would follow that one debtor, having eflRsetB raffident, and 
which, when poinded, might be appnued to the fall imoant 
in the decree, would not Im entitled to be reponed; but soother 
debtor, less nobly endowed, might possess eSecta wluch wodd 
appraise, perhaps, to the amount of only half the debt, jeihe 
would be allowed to be reponed to the extent of the naiecand 
half. Sorely an argument leading to a result so unequal aad 
unfur cannot be sound; besides, other cotunderatioMsbowtM 
the amount appraised never could be held as a test of imple- 
ment, because, in any instance, the right to repone inigbt be 
frustrated by the officer executing the poinding appraising tbe 
goods to the value of the debt, even if really worth leas, botit 
can only be where the effects poinded have been aold that the 
sum in extinction of the debt could possibly be ascertained. 
In none of the decided cases, however, where pomding vu 
held implement, had a sale foUowed. On the contrary, the 
step of poinding has been held to be the barrier to re- 
poning, not the value of goods attached by the Act. No 
such argument seems ever to have been maintained before. 
It has been otherwise, for the judges have incidentaUjreiemd 
to such a state of things, as showing its unsoundness. Thos 
in MinDon v. Mercer, (Ayr Circuit, 12th May, 1868), 4 Irrine'i 
Jus. Rep. 879, Lord Deas makes the observation— ''I caa- 
not think it is necessary that there should be fall impIemeBt 
I cannot hold that, if the whole sum decerned for, exceptooe 
penny, had been paid, it would be competent to obtain a ast.' 
These observations were made in a case raising the poiBt 
whether, under the Small Debt Act, after poinding, it wti 
competent to allow the defender to sist the decree, bat it viD 
be presently seen that the provisions of the Sheriff Goart Act 
and the Small Debt Act do not make any difference in the 
questions decided. Here it has been positively aettlsd tint 
poinding is implement. The first decision that may be noticed 
is Stepheimm <^ Co. v. DMim A Bibby, 17tii July, 1852, U 
Sees, cases, 510. This case depended in the Sheriff Coort at 
Dumfries. Under the provisions of the Act 1 and 2 ^i^->^^ 
decree in absence passed, in which the defenders ""^^^^^^ 
and a poinding followed. Before the poinding was reported, 
or a warrant of sale obtained, the defenders applied to m 
reponed, in terms of the 18th section of the statute, wbdi 
rendered that course competent, where the decree shall net 
have been implement in whole or in part. The Sheriff repeow 
the defenders, but the pursuers having reported their poindings 
and obtained warrant of sale, the defenders presented a note 
of suspension and Interdict to the Supreme Coort agusst the 
sale proceeding, and the original action having been >^^^ 
and conjoined, the competency of tlie reponing was thus ta^ 
lenged. From the terms of the statute referrad to, it ^^ 
necessary to decide whether the act of poinding was fall imple- 
ment, but the judges, in the words of the Act, wereof opii^ 
that poinding was implement "in whole or in part," sod hen 
that the Sheriff had no power to repone. . 

The same decision was repeated in Andenon v. Af ^^ 
June, 1855, 17 Sess. cases, 804. The proceedings in the h» 
nor Court were also taken under the 1 and 2 Vict, c. 119, see. 
18, altiiough the present Sheriff Court Act had passed befoe 
the Court of Session gave judgment. In both cases ibe con* 
tention of the defenders who sought to be reponed was tW 
poinding was not a complete but only an inchoate 8tep> vmI 
therefore could not be considered implement, and, '^^S^'^ 
that argument, it was remarked by Lord Fullerton in Stepheft* 
son k Co.'s case— "No doubt the property has not been tisni* 
ferred so as to enable the creditors to make good tiieir paji|i«B> 
in competition with creditors who may have preferable seco* 
rities. But is it not most important that he has a seonn^ 
which gives him a preference over all the other creditorB! Is 
not this implement in part at least, and no more was neoee- 
sary for the decision of the case. The Court did not reqau^ 
to decide whether poinding was complete implement or not 

But in hiter cases poinding has been held to be full inpf* 
ment, and it was so ruled in Itowan v. Mercer, tiQWti. It * 
tnie that case referred to a defender's power to net a decree 
in absence on which a poinding had followed, hot aof»t»i 
concerns the point under consideration, there is n6 diflww* 
between that case and the presoit. The Small Debt Ac^ 1 
Vict., cap. 41, sect. 16, provides that a sist may be com- 
pctentiy obtained at any time within thrc9 laooths ftQer i 
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cbige has been given, if implement of tbe decree has not 
Mowod. The defender in Rowan's case bad obtained a sist 
sfter 8 poinding of his effects had been executed, and the 
Sheriff, at the calling, in the face of objections, sustained it; 
bot, on appeal, the Judges (Lord Justice Clerk and Lord 
Deas) found otherwise, and held the sist incompetent. In 
delivering judgment, both Judges held the cases of Stephenson 
& Co. and Anderson to be precedents, notwithstanding the 
contention that they occurred under a statute of which the 
langiags was different from the present. At the most, 
"they dedded only that poinding was part implement. But 
the implement contemplated by the present statute was imple- 
ment in full" The Lord Justice Clerk said—" In the cases 
of Stephenson and Anderson, it was decided under the first 
Vict, c. 119, that poinding is implement. It is vain to say 
thst the difference of expression between that statute and the 
Small Debt Act makes any difference in the present question. 
In that statute the words are, where the decree shall not 
have been implemented in whole or in part; and it is now 
wgofld that poinding is only pari implement, and that a sale 
u necessary to constitute full implement so as to bar a sist. 
But I cannot so read the Act. In the cases referred to, the 
Court held that poinding wot implement, although it depended 
cathcwBuItof the sale whether ultimately it would be im- 
plement in whole or in part. But if poinding be implement. 
It makes no difference whether ultimately a sale should realise 
full payment." And in this Lord Deas concurred. 

A like judgment was pronounced by Lord Ardmillau in 
WsUie r. Lawton or Olowaon, 16th September, 1803, in the 
SMie circuit, 86 Jurist, 1, and it is now settled law. If 
poinding, therefore, be implement excluding right to sist or 
Kpone, irrespective of the amount which the poinded effects 
mgt realise on sale, it follows that poinding has the same 
e&ct irrespective of what the appraised value might come to 
before sale. 

The defender 8 only remedy, therefore, appears to be a 
leduction of the decree and all following upon it, a step of 
pwcednre which is competent, even if reponing had also been 
wmpetent. M'Lachlan v. Mwtkerford tO Co., 10th June, 
185J, 16 Sess. cases, 937. 

id. J. B. Cheistik for R. M'Cullooh. 

iU, Jobs Steachan. 



Authorities:— JOoiJiiw and Bihby v. Stephemon cO Co., 17th 
J^et^roary, 1852, 14 D., 510, 24 J., 255, 1 and 2 Vict., 119, 
^ 18; M*Lean ▼. M'Kinlay, 23d January, 1827, 5 S. and 
j>., 232; Mdington v. AHley, 5th December, 1829, 8 S. and D., 
|»2, 2 JkU't Com,, 61; liuckanan v. Douglas, 3d February, 
1853; M'Lachlan v. Rutherford, 10th June, 1854, 16 D., 037, 
2«/«r., 483; Andenon v. lb, 6th June, 1865, 17 D., 804, 27 
;;«r.,4I5; Rowan v. Mercer, 12th May, 1863, Justiciary Rep., 
35, /«-., 560, Lavf Mag. (1863), 87, S. D. Act 1 Vict., cap. 
*h sect. 16; Wyllie v. Lawson or Clowson, 16th September, 
i^U, Justiciary Rep., 58, 36 Jur., 1; French v. Jarvie, Law 
«<9. (1864), p. 7; and Robertson v. Miller, Law Mag. (1864); 
Mtm V. Cordon, Law Mag. (4th April, 1863), p. 71; Ber- 
»«flfc V. Stewart, Law Mag. (1861), p. 41, 16 and 17 Vict., 
op. 80. 

This case has been appealed. 



28Tn Deoembeb, 1864. . 
SHERIFF COURT, LANARKSHIRE- GLASGOW. 
(Sib a. Alisok, Bart., and Smith.) 

Peter Biagiottk v. John Baptist Devoto. 

Damages— Solatium.— 77ic near relative of a husband and 
«pjy« gave instructions to the registrar of tJieir parish to 
proclaim the hanns of marriage between them as if tlicy 
^ere unmarried persons. In an action of damages — 
lUldy by the Sheriff-Substitute, that as no damages were 
averred to have been suffered, the action was irrelevant 
^altered by the Sheriff, and modijied BolMiim awarded. 

Damages— Priyilcgc. — One brother-in-law wrote a letter 



to another animadverting on the character of a relation. 
In an action of damages — Held that die letter was 
privileged, and not actionable. 

This was an action of damages for (1) having without 
his knowledge or consent given instructions to have the 
banns of marriage proclaimed as between the pursuer 
and his wife, to whom he had been at the time married 
for four years; and (2) written and addressed a long 
admonitory letter to the pursuer, containing reflections on 
the pursuer's character, which he averred were defa- 
matory and libellous. The pleas of parties was as 
follows: — 

For the pursuer— (1) The defender is liable in dam- 
ages and solatium to the pursuer for having given the 
false information and instructions for the proclamation 
of banns, as stated in article first of the condescendence ; 
(2) the defender is also liable in damages and solatium 
for having written and transmitted the letter referred to, 
and also the other acts mentioned in article second of the 
condescendence; (8) the sum of £50 is a moderate and 
rea^fMiable sum in name of damages and as a solatium 
for wounded feelings to the pursuer, for all, or both, or 
either of the acts complained of in the foregoing state- 
ments. 

For the defender — Preliminary— (1) The action is 
irrelevant and incompetent, the pursuer not having 
alleged malice and want of probable cause, and the acts 
compltuned of being privileged. On the merits — (2) the 
said preliminary plea was held as repeated; (3) the pur- 
suer^s claim for damages, in respect of publishing the 
said banns, is barred personali exceptione and by ac- 
qui^KQence — moreover, the defender was, in the circum- 
stances, justified in doing so; (4) the defender was 
privileged in writing the letter complained of— more- 
over, the statements therein coutsdned are true, and the 
defei^r was justified in doing so; (5) no damages can 
arise from proclaiming a man and woman irreguUrly 
married as single persons, and the defender falls to be 
assoilzied with costs; (G) the claim for damages being 
unfounded in fact, and untenable in law, the defender is 
entitled to absolvitor, with costs. 

The plea of privilege was founded on the rela- 
tion by afi^oity in which the parties stood to each other. 
The farsuer's first wife was sister of the defender, and 
from her he was divorced. At the time the letter com- 
plained of was written, he was courting, with a view to 
marriage, the defender's wife's sister — ^whom he afterwards 
married — so that the pursuer and defender stood in the 
relation of brothers-in-law by both marriages. 

The record was made up by condescendence and de- 
fences, and after a hearing, the Sherifi-Substitute pro- 
nounced the following Interlocutor: — 

Having heard parties' procurators on the closed record and 

; whole process. Finds, with regard to the alleged prodamatiou 

j of banns between the pursuer and bis wife, that the pursuer 

: does not aver how or what damage or injury he sustained by 

I the defender's act in causing such proclamation to be made, 

with regard to the summons for damages and solatium, on 

accounb of the defender having vnritten the letter quoted in 

record, which the purnuer avers was false and calumnious: 

Finds, in point of fact, it is admitted by the pursuer that the 

party to whom the said letter was written was the defender's 

brotber-in-law, and that the pursuer was about to marry the 

lady referred to therein, who was the defendor*s sister-iu-law: 

Finds that the pursuer docs not aver that tho defender wrote 
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•aid letter malidouslj Mid without probable canse: in point 
of law, Findi that cocDmnnicattons between each near relations 
which are not intended for the poblio are confidential and 
privi]«|ped communicationa, and are not actionable unleM 
they are written both maliciously and without probable cause: 
Finds, therefore, that the pursuer has set forth on record no 
relevant ground of action; sustains the defences; di swi se es 
the action: Finds the puisuer liable in expenses, of which 
allows an account, etc. 

Kon. — With regard to the daim for damages for the 
alleged proclamation of banns between the pursuer and his 
wife, the pursuer does not Btate Low he was injured thereby, 
or what damage he sustained; he has therefore set forth no 
relevant case on the record. The Sheriil-Substitute can con- 
ceire a case where a married pair might be iujured by another 
party causing proclamation of banns to be made in their 
names, if, for instance, such proclamation led their friends 
and acquaintances to beUeve that they never had previously 
been married, and had been living iu concubinage, and so 
caused their society to be shunned; but no such averments 
are made in this case. As to the slander complained of, the 
letter was written by the defender to his brother-in-law, and 
its object was to prevent a marriage between the pursuer and 
a lady who was sister to the party to whom the letter was 
addr^sed, and sister-in-law to the writer. In these circam- 
stances^ it is a confidential communication clearly privileged, 
and to make the aotioa relevant^ malice and want of prcMble 
cause must be alleged and proved, as the writer of such a 
communication is not liable if he acted in honafidtj believing 
the imputations to be true, although really false, and based 
on erroneous information. 

The pursuer appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties* procurators under the pursuer's 
appeal, upon the Interlocutor appealed against, and whole 
process, Finds, in regard to the damages claimed for the 
proclamation of banns complained of iu the summons, that 
although the pursuer has not averred any special damage or 
injury sustained by such prodamatton, the defender, in the 
circumstances, had no right to cause such proclamation to be 
made after the pursuer had been married for about four 
yean, and is liable in damages for such an illegal«proceeding 
on his part| even though no special damage is averred: and in 
respect the proclamation is not denied to have been made by 
the defender, Finds the pursuer entitled to damage*,'^ but 
that as no special damage ox injury has been averred on 
record. Finds that the damages must be largely modified — 
modifies the same to two pounds two shillings, for which, with 
the dues of extract, decerns against the ddender; adheres to 
the Interlocutor appealed against so &r as regards the daim 
for damages, on account of the letter written by the defender 
and quoted in the record, for the reasons stated by the Sheriff- 
Substitute, and dismisses the appeal thereanent; and, on the 
question of expenses, in respect both parties have to a certain 
extent been successful, and the case might and i^ouM^bave 
been brought in the Small Debt Court: Finds no expenses due 
to or by dther party, and alters the Interlocutor so far accord- 
ingly, and decerns. 

Act, Wm. Mubdoch. AU, J. B. CHaistiE /or It, M'Culloch. 



30th December, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Mb Shebifv H. G. Bell ) 

Wyatt'8 Skqubstuation — Wilson, Keid, and 
Lindsay, Competing for Trusteksuip. 

i 
Sequestration— Claim — Vitiation ex post facto. — A claim \ 
altered ex post facto, and the alterations unauthenti- 
cated^ held bad. 

Having considered the notes of objections for John Wilson, 
accountant in Glasgow, and for John Christie Reid, whom 



failing, William GiiFen Lindsay, both accountants there, cob> 
petiton for the office of trustee on the sequestrated estates of 
Alfred Wyatt^ wine and spirit merchant in Glasgow, and 
having heard parties, for the reasons stated in the annexed 
Note, Finds and declares the said John Wikon to hare been 
duly elected trustee on said sequestrated estates: Finds ths 
uasQocessfol competitors liable in the expenses of the competi- 
tion, allows an account thereof to be given in, and remits the 
same to the auditor to tax and report^ and decerns. 

Note. — At the meeting for the election, the votes for Mr 
Wilson amounted in value to the sum of £271 Its H tbe 
value of the only vote for Mr Reid, whom failing, Mr lioidssj 
was £300, giving them an apparent nuijortty of £23 7s 6(1. 
At the scrutiny, however, this vote was held bad, in respect 
that certain important alterations and interlineations had been 
admittedly made upon it ex poH facto after it was emitted, snd 
there was no authentication of these alterations either by the 
magistrate or the claimant. In the case of Railton, Jidy 8, 
1835, it was held a fatal objection to a candidate for the effioB 
of trustee that he had made certain alterations on the aifidsTit 
of a clatmant after it had been emitted. It is not alleged in 
the present case that the alterations were made by a competi- 
tor, but it would lead to very loose practice if it were to be 
held that the claimant himself, or his agent, might alter tke 
oath after it had been sworn to. An oath with such alteisp 
tions iu it is not an oath in terms of the statute, seeing that it 
does not contain the statement which was de facto swora to. 

For Tr&/«oa>-HixiiY B, Lacy. 

For Beid d; Zincbay— Dick & Siffv^EHSov. 



3l0r Degbmbkb, 1864. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(SuERiFrs Sib A« Alison, Bart., Am) H. G. Bslu) 

Wm. Wylie & Others v, James Galloway of 
IIuDterBhill, and Others. 

Servitude, natural— Flowing water.— TVffo adjoining freetim 
quarria lay the one to the rise and the other to the dip, fk 
tenant of the lower subject complained that the natural coum 
of the surface water as well as the water beneath had bc» 
altered by the tenant of (he upper subject, and caused te Ut 
into the quarry in the lower subject, thereby canting lots esd 
damage. In an action of damages—Held that the taunt rf 
the quarry in the upper subject was entitled to pump tk 
water out of his quarry, whether natural or artifdal, and t$ 
leave it to find Us natural level, and if it should find iU.ua^ 
into the quarry of the low€r subject, the upper tenant was ntt 
liable in damages, nor bound to do anything to prottd hit 
neighbour so long as he only made a fair and bona iide wt 
of his property, and did not act in asmulatione vidul 

This was an action for interdict, and concluded for (i) 
£750, loss, injury, and damage, sustained by Uie parsaen 
as tenants and occupants of the Crowbill freestone quany, 
in consequence of the illegal, unwarrantable, and injuri- 
ous acts and operations of the defenders as owners, oik! 
tenants, and occupants, of the immediately adjoiotng 
Hnntershill quarry, in having, by themselves, or oihen 
for whom they were responsible, diverted or altered from 
its original or natural course, the flow of the surface vatef. 
on the grounds of and surrounding the said quarry 
occupied by the defenders, and making or causing to be 
made extensive excavations, and executing or causing t0 
be executed other illegal and injurious operations on the 
said grounds, whereby the whole 'surface water, or a 
great portion of the same, had been made illegally sod 
injuriously to accumulate, and ilood, or ruu into the pur- 
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siien^ qoanry, and tbereby to pat the pursnere to serious 

kflS) expense, and inconyenience, in their business as 

qoarrien and tenants of the said Crowhill quarry, and 

to caosa them, for a series of years between the dates 

abore mentioned, at great expense to raise and pump the 

Bud water out of the said Crowhill quarry into a bum 

or stream bounding the said quarries on the west, from 

which it had been diverted as aforesaid, and into which, 

hot for the defenders* said operations, it would naturally, 

and aeoording to the original elevations or levek of the 

gnninds, have flowed. And for the loss, injury, and 

damage sostained by the pursuers, by and in consequence 

of the defenders, or of one or other of them, or those acting 

mider them, and for whom they are responsible, having, 

for the foresaid period or part thereof, viz., between the 

Bald 16th day of November, 1857, and the date hereof, 

b]r means of a steam engine or otherwise, pumped up 

large quantities of water from the quarry occupied by 

ik defenders, the said T^readbetter, Grovan & Co., as 

aforesaid, and illegally, unwarrantably, and injuriously 

discharged the same into water runs or small aqueducts 

fivmed by the defenders, or one or other of them, or 

others for whom tbey are responsible, and so constructed 

u to caoae the said water so pumped up, illegally and 

iDJnrionsly to flow or run into the said Crowhill quarry, 

oocspied by the pursuers, and thereby to put the pursuers 

to serioas loss, and expense, and inconvenience in their 

nid bosinesB, and to compel them, at great expense, to 

ndischarge the same from their said quarry into the said 

Inirn or stream. And also for the loss, injury, and 

duoage sostained by the pursuers, by and in consequence 

of the defenders, or one or other of them, or of others for 

whom they are responsible, having illegally, unwarrant- 

ablj, and injuriously cut or used a hole, drain, or other 

opening through the rock, or other material forming the 

dirision between the pursuers' and defenders* said 

quarries, and, for the foresaid period or part thereof, by 

means of a hand pump or pumps, or by other means, 

nJatd the water aconmulating in the defenders* said 

; qiurry to the level of the said hole, drain, or opening, 

: thereby cauang the said water illegally and injuriously 

to flow or run into the pursuers' said quarry, thereby 

pittmg the pursueTB to serious loss, expense, and incon- 

▼enience in their said business, compelling them to raise 

tnd pump up from great depths, and redischarge the 

Atne at great expense; and also for the loss, injury, and 

^mage sustained by the pursuers, by and in consequence 

of the defenders, or of one or other of them, or of those 

^g under them, for whom they are responsible, having 

i%ally and injurioosly failed, for the period foresaid or 

pvt thereof, to pump or otherwise properly to discharge 

t^ water accumulating in the said Huntershill quarry, 

whereby the said water has been illegally and injuriously 

•Mowed CMP caused to run or percolate into the quarry 

occapied by the pursuers, and thereby putting the pur- 

"m to serious loss, expense, and inconvenience in their 

ttid boaiiiesB, and compelling them to pump the same out 

of the said quarry, at great expense. In consequence of 

all which illegal, unwarrantable, and injurious acts and 

operations, or of one or more of them, the pursuers have 

offered loss and damage, to the extent concluded for, 

not only in the expenses incurred by them in clearing 

fteir said q^uarry of the water bo illegally, unwarrantably, 



and injuriously put or caused to be put into the same, 
but also in their business aa quarriers and tenants in the 
working of the said quarry, and selling and disposing of 
the produce thereof, with the interest of the said sum of 
£750, at the rate of five per cent, per annum from the 
date of your citation till payment, and expenses. 

The record was closed on 24th June, 1862, and on 2d 
July, 1862, the preliminary defence stated for the defen- 
der Galloway was of consent repelled, and the first 
plea stated for the defender, as a plea on the merits, was 
also repelled, in as far as it was prejudicial ; and a proof 
was allowed to both parties. 

The pursuers pleaded — 

1. The pursuers are bound only to receive the water 
coming naturally and according to the original elevations 
of the ground. 

2. The defenders were bound to construct and adopt 
proper means for carrying off the water from the ground 
and quarry belonging to or occupied by them. 

3. The defenders were not entitled to make the exca- 
vations complained of, or at least were not entitled by 
these excavations to cast upon the pursuers a greater 
diaohaTge of water than the pursuers were bound to 
receive before such excavations were made. * 

4.. The defenders were not entitled to make any 
diversion of the original flow or drainage of the surface 
water, or at least such a diversion as to be injurious to 
the pursuers. 

5. The defenders were not entitled, by means of water 
runs constructed for the purpose, or by other artificial 
means, to cause water to flow into the pursuers' quarry. . 

6. The defenders were not entitled to make or cut a 
hole, drain, or other opening through the material 
dividing the two quarries, and were not entitled to 
discharge water through such hole, drain, or opening 
into the pursuers* quarry. 

7. The defenders were and are bound duly and regu- 
larly, to discharge their premises of the water therein, 
and were and are not entitled to allow it to accumulate 
to the injury of the pursuers. 

8. The defender James Galloway, aa proprietor of the 
lands of Huntershill and quarry situated thereon, and 
the other defenders, Leadbetter, Govan, & Co., aa 
tenants or occupants of that quarry, having by them- 
selves^ or others for whom they are responsible, done the 
illegal acts and operationa condescended on, and having 
failed to use proper means for removing the water firom 
their ground and quarry, are jointly and severally liable 
to the pursuers in reparation for the loss and damage 
sustained thereby. 

9. Generally, the pursuers are entitled to decree as 
concluded for. 

The defender Galloway pleaded— Preliminary — 

1. All parties interested have not been called. 

2. On the merits— The averments made by the pur- 
suers are not relevant to support the conclusions of the 
action against the present defender. 

8. The present defender having sold (not leased) the 
rock in Huntershill quarry to the other defenders Lead- 
better and others, and the acts and operations com- 
plained of not being acts or operations of the present 
defender, he is not responsible for the same. 

4. If the operations of the other defenders, Leadbetter 
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and othen, bare beon in any respect nnlawful or unwar- 
rantable, Utey were to tbat extent not autboriaed or 
justified by the said contract of sale, and the present 
defender is therefore not answerable for the same. 

5. In selling the rock of Huntecshill quarry to the 
other defenders, with right to work and carry away the 
same, the present defender was exercising his lawful 
rights as proprietor of the soil ; and although the exca- 
vation of the rock may be attended with injurious con- 
sequences to the pursuers* property, by altering the 
natural drainage of the lands, or otherwise, the defender 
is not legally responsible for the same. 

Leadbetter, Goran, & Co. pleaded — 

1. The defenders are not bound to adopt any means 
for carrying off the water which may accumulate in the 
excavations made by them or their predecessors. 

2. The pursuers are bound to protect themselves from 
any water which may percokte into their quarry from 
the defenders' workings. 

. S. The sum of £25, tendered by the defenders, being 
ample compensation for any injury caused by them to 
the pursuers by operations to which they have a legal 
right to object, the pursuers should be found lia^ in 
expenses. 

Proof was led at great length, and having been con- 
cluded, and parties' procurators heard, the Sheriff-Sub- 
stitute pronounced the following Interlocutor:— 

Having heard particB* procnraton at seTeral diets ftnd at 
gxeat length, and resumed consideration of the proof, produe- 
tioDS, and whole process, Finds that the summons concludes 
against the defenders, jointly and seyerally, (or severally) for 
the slump sum of £750, "as the amount of and compensation 
for the lote, injury, and damage," said to have been sustained 
by the pursuers, between the 16th November, 1857, and 26tb 
March, 1862, as tenants or occupants of the Crowbill freestone 
quarry, "by and in consequence of the illegal, unwarrantable, 
and injurious acts and operations" of the defenders, Lead- 
better, Govan, & Co., as tenants or occupants of the immed- 
iately adjoining freestone quarry of Huntersbill, and of the 
defender Galloway as proprietor of the lands in which said 
quarry is sitnated: Finds that the pursuers claim said dasniges 
in respect of four separate grounds of complaint, involving acts 
both of omission and commissioa on the part of the defenders, 
whereby a much larger quantity of water is alleged to have 
come from Huntershlll quarry, which is on the rise, into 
Crowbill quarry, which is on the dip, than ought to have come, 
and by which the pursuers were put to greatly increased 
expense for pumping and working their engine, besides sus- 
taining damage by the drowning of their quarry, and the 
stopping of their operations in it: but Finds, in the first place, 
that the pursuers have fuled to prove that any excess of water 
was sent down into Crowbill quarry by the acts either of 
omii»ion or commismon complained of, with the exception of 
the water which, for a certiun period, was pumped, by means 
olP a band pump, through a br^ush in the barrier between the 
two quarries, and which did not amount to a quantity which 
oould seriously affect the pursuers* quarry: Fmds it on the 
contrary proved that the occasional flooding of the pursuers* 
quarry, and the extra amount of pumping thereby rendered 
necessary, was attributablo to other causes, with which the 
defenders had nothing to do, more especially to the occasional 
overflowing of a bum adjoining their quarry, and to the in- 
sufficiency of the troughs constructed for carrying the water 
of the bum across said quarry: Finds, in the second place, 
that even although it had been proved that the whole 
excess of water complained of had come from Hnnters- 
hiU quarry, the defenders would not be liable on that 
account in reparation to the pursuers — ^in respect that, exoept 
as regards the said hand pump, they used their property as 
they were entitled to use it, and are not responsible for the 
natural flow of water in the course of sud operations, from a 
higher to a lower level: Finds more particularly that the firA 
ground of action Ubelled by the paisner is, that previous to 



the excavations made by the defenders in the lands in vhich 
Huntersbill quarry is situated, the whole rainfall and soihee 
water naturally flowed oe drained into the bum which partly 
bounds said lands on the west, as delineated in the plan Ko. 
8/2, and other plans produced; but that the defenders, by their 
mining operations, intercepted the said drainage, and broogfat 
the said surface water into their quarry, instead of taiung 
means to convey It to the bum as formerly: Finds that tlie 
defenders, Leadbetter, Govan, & Co., admit that this resoli 
took place, and that, as the extent of their excavationi in- 
creased, an increased rainfall necessarily came into thdr 
quarry, and that the surface water of the lands leased to 
them, but not yet excavated, oould not longer find its way to 
the bum, but percolated through the soil into their quany 
from which it might by gravitation pass gradually into the 
pursuers* quarry through the barrier of rock existing between 
the two quarries: Finds that the pursuers have not avened 
that there ever was a natural ran of water in any open 
channel from the said lands of Huntersbill to the bum, and 
the defenders, therefore, in sinking their quarry, did not ia 
any way interfere with running water flowing in an estabMed 
channel, to the diversion of which by an upper heritor aa 
inferior heritor might have a sufficient title to object: Fmds 
tbat, if the defenders had escavated, as they would have bad 
a right to do, the whole of the lands at once, there would 
have been no longer any surface drainage from said lands, and 
the rainfall from which said drainage was derived must fasTe 
come direct into the quarry, and the pursaers oould have had 
no recourse for that: Finds that it does not affect the prindnla 
that the defenders, by opening up the lands more graduajly, 
brought a certain portion of the rainfall into the Hnnterahill 
quany after it had first passed through the nnexcavated groand, 
they not being bound to protect the pursuers £raoi sooh 
water as naturally gravitate into their quarry: Finds, {»• 
tber, that there is no evidence of what amount of sor&oe 
water thus got into the defenders' quarry during the four 
years and a-half libelled, in addition to the water naturally 
arising therein, and there is no evidence of how much of said 
surface water, over and above any other water, found its way 
during said period into the pursuers* quarry, nor are there 
data by which to arrive at the increased expenditure, if aay, 
thereby occasioned to the pursuers: Finds that the mstoA 
ground of action libelled on is, that the defenders freqaently 
pumped up, by means of their steam engine, considerable 
quantities of water from one part of their quarry and die* 
charged said water into water runs or small aquedocte is 
another part of the quarry, from which it flowed into the 
pursuers* quarry: Finds that the defenders admit, and the 
proof instructs, that in order to keep a lower portion of their 
quarry dry, they did once in six month« or so pump up water 
which they discharged on to debris about two hundred yanit 
within the march between them and the pursuers, and 
that the water gradually sank through said debris into 
another part of Huntersbill quarry: Finds that no evi- 
dence has been adduced to mstract that the water so 
displaced passed more rapidly into the pursuers' quany 
than it would have done had there been no displace- 
ment, and at all events the defenders having dealt with and 
water in the way they did, not in amvlaUone mesNt, bat 
in the lawful working of thdr own mine, and having left it to 
find its own level wiUiin their own lands, did not thereby inenr 
any responsibility: Finds that the third ground of action h, 
that the defenders, in November, 1857, iUegally cut a hole or 
other opening through the rock formingHhe division between 
the two quarries, and by means of a hMid pump nused water 
which had accumulated in their quarry to the level of aid 
hole, and discharged it during the whole four years and a-half 
directly into the pursuers* quarry: Finds that the porEueff 
have failed to prove that the defenders made the hole in qoes* 
tion, it being on the contrary proved that it was caused by an 
encroachment of the pursuers or their predecessors, beyond their 
own boundary: Finds that the pursuers have also fiuled to 
prove any use by the defenders of said hand pump, for tbepll^ • 
pose of discharging water into Crowbill quarry, beyond a period 
of from one to three hours a day, for about three montbc. 
Finds it admitted by the defenders that they did so dischai)ge 
water, although they at the same time allege that a portion of 
s^d water had come through the hole from the pursnei^ 
quarry into theirs: Finds that, in as far as the defenders raised 
by an opui manufaaum the water of thdr own quarry frooi 
a lower level to a higher, and then availed themselves of th« 
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aaid opening to discharge it in a volame into the pursuers* 
qutrry, they departed from a fair method of conducting their 
woik: Finds that the defenders substantially admit this, and 
Mqoiesoed in an Interlocutor which the pursuers obtained iu 
this Conft in January, 1862, as instructed by the production 
No. 6/1, against their so using the said hand pump: Finds, 
&rkbflr, that the defenders tendered, prior to the institution of 
tiuB action, and again judicially tendered in the dosed record, 
tlie fom of £25 in name of damages, arising under this head, 
bring the only ground of damage admitted by said defenders: 
Kada it proved that the hmd pump was only able to discharge 
is an boor about a fourth of the water which the pursaers* 
o^ ooold raise in the same time, that the cost of working the 
poiiMn' engine per week of seven days, and twenty-four hours 
a day, was j|7 15s 4d, which for 52 weeks, deducting Sundays, 
is £346 128, that a third of this last is to be deducted as 
eftiring to the lifting of stones, leaving the sum of £231 Is 
id, (hat the rate for three months would be £57 15s 4d, that 
thdooit of three months at only two hours per day would be 
U 16g 3d, and that the fourth of that, being the amount 
cbargeable for lifting the hand pump water, would be £1 4s, 
10 that the said tender of £25 is greatly in excess of the outlay 
or kas occasioned to the pursuers by the defender's partial use 
ofnid hand pump, for said three months: Finds that the fourth 
jproond of action la that the defenders, for the period iu qnes- 
tioD, fiuled to pump out or otherwise remove the water accu- 
moktiog m their quarry, and that the water thus permitted 
oadoly to accumialate ran or percolated into the pursuers' 
qoaiTj: FindA that this ground of action seems to be little 
BMe than a repetition of the first: and Finds that the pursuers 
Uve fiuled to prov« that the defenders permitted any illegal 
winjorioosaocumailation of water, or that any flow of water, 
Wood that arising^ from natural gravitation, took place from 
fte upper to the lower quarry: Finds, separo^tm, and as regards 
the defender Galloway, that whatever claim of damage the 
pusoeiB might have against the defenders, Leadbetter, Govan, 
& Co., ibr acts don« by them as tenants and occupants of the 
Hootenhill quarry, no such daim lies against said defender 
(i*Qow:ay, the proprietor of the lands, who took no part in 
VDtking tile quarry, but gave the subject to be used in the 
^ and ordinary manner, and is not responsible for any 
Qolawfol use which he did not sanction, the rule being culpa 
ft»itnaawtores, Wetton, July 10, 1839— see also Hunter on 
Ittdloid and Tenant, vol. ii., p. 521-7 : Therefore, both upon 
this leparate ground, and upon the merits, and under refer- 
m to the annexed note, sustains the defences, and assoil- 
zie the defender Galloway timpliciter: Decerns against the 
^f&fiden Leadbetter, Govan, & Co., for the sum of £25 judi- 
Mj tendered as above, and qttocid vitra, assoilzies said de- 
wera : Finds the pursuers liable in expenses both to the 
defender Galloway and to the defenders Leadbetter, Govan, 
& Co., seeing, as regards the latter defenders, that the tender 
nade by thran before the action was raised, was full and suffi- 
Qeat; albws aocoimts of said expenses to be given in, and 
RBUts the same to the auditor to tax and report, and decerns. 
KoTE.— The first difficulty which the pursuers have to con- 
tod with in this case, independent of any question of law, is 
to ipake out how they have sustained a loss of £750, or any 
Bffiilar sum, from an excess of water coming from the defen- 
w qaarry. The nearest approximation to particulars is 
MntaiBed in the production No. 24, made by the pursuer 
Giay, and in the evidence of the witness George Cruickstone, 
y^nothing can be more vague. The calculation made in the 
doaausDi No: 24 is, that t£e cost of working the pursuers' 
^^ine for four years was £299 each year, from which they 
deduct a third, or £99, as effeiring to the cost of lifting stones, 
aod another third as t^e cost of lifting their own water, whilst 
the remainiug third of £100 they charge against the defenders 
U the cost of lifting the water that came from their quarry, 
which in the four years makes £400. They then add a slump 
•"aa of £860 "for annoyance by the water, also labour in 
Cutting it forward to' our pumps, they being at a higher level, 
wo for bobg stopped, and losing our customers." The pur- 
nm thus proceed upon the footing that they are entitled to 
oMfge the defenders with the cost of raising every gallon of 
witv coming from their quarry. But this is plainly absurd; 
Uue of the water naturally arising in HuntershiJl quarry 
nwat gravitate down into Crowbill,* and the occupants of that 
qizany are bound to receive it and get rid of it at their own 
wet as best they may. The extra water discharged by the 
md pomp is proved to have been of trifling amount; and un- 



less mere hypothesis is to be received as evidence, there Is 
absolutely nothing to show what water beyond the hand pump 
water came from Huntershill, and still less is there any evi<' 
dence to show what excess came over and above the water 
which naturally percolated through. In the report No. 16, 
made by the pursuers* own skilled witness Mr Landale, in 
1857, he states: — ''The water of those extensive quarries 
(Huntershill and Milton) finds its way fortuitously to Crow- 
bill, through the joints and fissures of the rocks. The whole 
rainfall over the surface of these quarries is of course pumped 
at Crowbill, and perhaps cannot be found fault with." In the 
next place it has been distinctly shown that the pursuers' 
quarry was liable to inundation, and was more than once 
inundated from causes altogether unconnected with Hunters- 
hill quarry. This was particularly the case in the latter half 
of 1361, when a great deal of rain fell, and when the water 
overflowed to such an extent that the water in Crowbill quarry 
rose thirty feet in one day. Add to tMs that Mr Landale 
describes the pursuers' engine as weak and shabby in 1857, 
and it has not been made more powerful since, although, as 
the enlargement of Huntershill quarry proceeded, the perco- 
lating water must necessarily have increased stiU farther; 
whilst the pursuers admit that the defenders laid down pipes 
early in 1862, which they say carry off some of the water 
which was previously allowed to go into their quarry, it is 
sufficiently proved that the average work done by the pur- 
suers' engine since that, was the same as before. Then the 
witness John Frew, land surveyor, depones : — '' I do not know 
of any source from which a greater quantity of water could 
have flowed from Huntershill quarry in the year 1861 than in 
the year 1857, or any intervening year ,•" and the witness Wm. 
Robertson, civil and mining engineer, says the same thing. 
Mr Ronald Johnstone, engineer, depones: — ''The raising of 
water in Huntershill quarry and then dischar^ng it among 
debris in that quarry, would not injuriously affect Crowhm 
quarry, as it would not increase the flow of water from the one 
quarry to the other." In addition to all this, we are left 
entirely in the dark as to the actual amount of surface water 
which got into Huntershill quarry, and which must of course 
have varied with the state of the weather, and the annually 
increasing amount of excavations. How, then, is it posnble 
to come to a conclusion that the pursuers suffered a loss of 
£100 per annum for four years by the receipt of this water 1 
As regards the slump sum of £350, there is no evidence of loss 
of custom, and the only matter that has been attempted to be 
proved towards that sum is, that in consequence of the water 
rising in their quarry, the pursuers found it expedient to raise 
the level of a line of rails goine into their workings from the 
bottom of an incline. But whilst a certain expense was in- 
curred in doing this, the defenders, at the same time that 
they deny the change was rendered necessary by them, have 
shown that it resulted in a distinct saving to the pursuers, 
and that the rails had been laid at too low a level originally; 
the pursuers' whole case, therefore, fails from uncertainty aJb 
initio. Had they been able to show that, as soon as a certain 
quantity of surface water was let into the Huntershill quarry, 
a similar additional quantity of water came into their quarry, 
the precise damage which this occasioned, and the question of 
right to indenmi&ation, would have properly emerged. As it 
is, there are no data for ascertaining any amount of loss or 
damage, except in reference to the hand pump. But suppos- 
ing t&t a farther and definite loss had been proved, it was a 
loss the pursuers were bound to submit to, and for which they 
had no recourse. The general rule of law is, that a servitude 
or liability attaches by the law of nature of property to land 
which, lies on a lower level in its relations to that which is 
higher, to receive any water which comes or is let down upon 
it, provided it flows in the course which natural laws direct. 
In the case of Smith v. Kenrick, Feb. 14, 1849, Manning, 
Granger, and Scott's Reports, vol. vii., p. 515, the rubno 
bears— "That it is the right of each of the owners of adjoining 
mines where neither mine is subject to any (express) servitude 
to the other, to work his own mine in the manner which he 
deems most convenient and beneficial to himself, although the 
natural consequence will accrue to the owner of the adjoining 
mine, so long as such prejudice does not arise from the 
negligent or malicious conduct of his neighbour." In pro- 
nouncing judgment, Justice Cresswell sidd — " The water is a 
sort of common enemy, against which each man must defend 
himself. And this is in accordance with the civil LkW, by 
which it was considered that land on a lower level owed a 
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Bfttonl ■enritiide to tfaftt on a higher, in reapeot of reoeifing, 
witiioat dbim to oompensation, the water natnndly flowing 
^dowB to it." In like manner in the Sootoh case of Baird t. 
Tkt Manikmd Ir<m and SUd Co., July 18, 1863, 8eoi. /«r., 
ToL zzxiv., p. 688, which was decided on a specialty, the 
JndM took care to protect the above principle. The Lord 
Jurooe-derk laid — " i do not dispute that, as a general pro- 
position in law, it is perfectly dear that a minenJ proprietor 
or tenant is entitled to work ont every ounce of the niinersl 
on his own estate without the least r^erenoe to the interests 
of his neighbour. If the party who lies to the dip is afraid of 
being drowned or incommoded by the water of the nuneral 
owner or tenant who lies to the rise, it is his business to 
have a barrier of his own minerals, saoifioing that portion of 
his own property for the tiurpose of keeping ont the water. 
Tliere is no doubt that tnis is the general, weU-established 
rule." It is true tiiat this rule suffers an exception when the 
water let down from the higher land has been brought there 
by an artificial means, and is not water which, in the natural 
oourse, the k>wer land was bound to receive. But the water 
which the pursuers here chiefly complain of, is the sorface 
water <rir tiie defenders' lands, which necessarily fell into their 
quarry the moment the excavations were made. No donbt 
drains might have been cut in the unexcavated land, and aU 
the water that ooold be collected in them might have been, 
by a ctrcuitoos course, and at considerable expense, carried 
past the quarry and discharged into the bum. But the defen- 
ders were under no obligation so to deal with the natural rain- 
fall which percolated through their lands. It is quite settled 
by the oases of Aeton, Eaxh, 1848, MeeB(m & Weliiby, vol. viL, 
p. 324, and Ohatemore, Feb. 15, 1859, Law Jawmal, voL zxix., 
p. 81, that the law applicable to water flowing in a stream in 
a de&ied channel, is not appUoable to the ordinary rain&ll 
diffused over the surface or draining through the soiL The 
owner of the land may do with the surface water what he likes. 
He may collect it into weUs, or he may, by many operations, 
draw it away from the direction in which it formerly went. 
In the case of Broadbent, 10 £xdi, lUp,, p. 602, it was ex- 
pressly decided that a Umdowner has a right to appropriate 
surface water which flows over his land in no definite channel, 
alUiough the water is thereby prevented from reaching a brook, 
the stream of which had, for more than fifty years, worked 
the plaintiff's miU. In deliverinff the judgment of the Court, 
Baron Alderaon said — '* No doubt all the water falUng from 
heaven, and shed upon the surfiMse of a hill, at the foot of 
which a brook runs, must, by the natural force of gravity, find 
ito way te the bottom and so enter the brook; but this does 
not prevent the owner of the land on which the water fikUs 
from dealing with it as he may please, and appropriating it. 
He cannot, it is true, do so if ttie water has arrived at and is 
flowing in some natural channel already formed; but he has 
a perfect right to appropriate it befbre it arrive at such dian- 
naL" The water, ther^ore, in the present case, was the de- 
fenders' own, to which no one else had a right, and they were 
not bound to send it away to suit the pursuers' conveni^oy. 
The defenders could have had no wish that it should have 
oome into their quarry, but they could not help themselveB, as 
it collected natmrally there, and they are in no way respon- 
sible for the extent to which it may have oosed through to the 
lower quany. The cases of FenmUme, May 29, 1844, Law 
Jowmal, N, 8,, voL xiii., p. 361, and of Bagnall, May 20, 
1863, Law Timeg, N. 8,, vol. ix., p. 419, founded on by the 
pursuers, are not applicable to the drcumstanoes of this case. 
But the recent English case of Baird and others v. WiUicmio»f 
Weekly JUp., voL xii, p. 150, is precisely in point. There, as 
here, the owners of an ironstone nune on a higher level was 
held liable to the owners of a lower mine for loss susteined 
from water pumped up from a part of the higher mine and 
diKharged into the lower, which water, but for the pumping, 
would not have got naturally into the lower mine. But, on 
the other hand, it was found, as the rubric bears, that the 
defenders '* had a right to work their mine in the usual and 
proper manner, and in the manner most convenient and bene- 
ficial to themselves, for the purpose of getting the minerals 
from any part of their mine, and therefore were not liable for 
any water which flowed from gravitation from the woiks so 
constructed," and this, although appliances were used by 
which the flow of such water was facilitated and accelerated. 

On the whole, then, and always excepting the use of the hand 
pomp, the puranen have fiuled to show eitiier that they sus- 



tained injury to any definite amount from the detedea^ wateTf 
or that any wrong was done by said defenders. 

The Interlocntor was appealed, and after a hearing 
the Sheriff pzonoanced the following judgment:— 

Having heard parties' procurators under their matnil 
appMls upon the Interlocutor appealed against, and made 
aviflmdum, and considered the record, proof adduced, sad 
whole process, adheres to the Interlocntor brought under 
review, with this variation, that, for the reasons stated in the 
following Note, expenses are fonnd due to the defrnden 
Leadbetter, Govan, k Co., sutnect to some modification; modi- 
fies the same to two-thirds of the defenders' costs, snd thst 
expenses are found due to the other defender Galloway, sobse* 
quent to the doring of the record, and ^uoad mUra dismiflsei 
both appeals. 

Non.— This is a very important case, not merely fiir iti 
intrinmo importance to the parties ooncemed, and for oihen 
rimilarly situated, but also from ite bang the first one that 
has come into Court of a class which, ere &ng, it is likely will 
become more numerous, and call for more frequent jodidsl 
determination, vis., the rights of parties who are interested or 
have properties adjoining running streams, or are adjacent to 
each other, and are subject to certun obligations as to the 
reception of the natural flow of water. Sach dasB of cssei 
involve questions of very great nicety, and the more diffieolt 
of dedrion, from their resting on priudplee each of whidi ii 
in itself wdl founded, but which, when brought into coQiakn, 
often produce results extremely difficult of adjudication. 

On the one hand, there is tiie prindple that every one a 
entitied to do what he indioes with his ovm, and that, too^ 
even although some detriment may accrue to his neigfabonr. 
This prindfde has often been applied in our courts to vindicate 
operations on properties, if they did not amount to an sctuil 
nuisance, even though they may be attended with some mil- 
chief to the adjoining proprietors. This no one can doubt, that 
any proprietor of land ie entitied to drain his own fidds to the 
utmost extent, even although by so doing he should drain 
away or render more fruitful a supply of water to an inferior 
heritor; and in mining operations, although one proprietor ii 
not entitied to break Uiroogh the barrier into his ndghboui^ 
pit, and thereby flood it» yet he is entitied, within his own 
bounds, to work the mine for his own profit, even though hj 
so doing he may interfere with the flow of water into hfl 
ndgfabour's pit, and thereby do him some mischief In like 
manner it was never doubted that a proprietor, through vhoee 
hands a running stream flows, is entitied to form a mUl'dain 
out of or to employ it to some manufiacture within his own 
bounds, which may waste or absorb part of the water, pro- 
vided he allows the remainder, after being so applied, to flow 
down in its natural channd to the inferior heriton. 

But it is obvious that this prindple of every man beinff 
entitied to do what he pleases with his own, cannot be stated 
as an abeoluU right, but that it must of necesnty be subject to 
certain limitetions. Thus, although a man may divert a 
stream which passes through his own lands as much si he 
pleases, yet it never was contended that he is entitied to torn 
ande its course from the time-worn channel wUch it had 
worked out for itsdf, into a new channd to be cut by iteelf 
through the fidd or garden of his neighbour. So also althoush 
the inferior heritor is bound to reodve without complaint tibe 
natural flow of water from a superior heritor, yet he is neitfaer 
entitied to erect structures on his own ground, which ebell 
interfere with the natural flow of the water in the higber 
lands, nor is he bound to recdve the water of the superior 
heritor, nor in the way that nature brings it down, but wben 
drawn together in an artificial way to one point. Urns, if ''* 
stream pass through the lands of different propertiee, esdi 
proprietor is entitied to have the water running though In* 
lands in tiie same quantity and quality, and in tiie same lise 
as it has ever been; and anything whidi injures that righ^ 
may be limited as a nuisance, provided the fact of Injoiy ii 
made out," Millar v. ManhaU, 8th November, 1838, 5 Ifwr^ 
31; Graham v. Loch, 16th July, 1829; "and if the poUatiA I 
of a stream arise from the natural use of it, the user is net 
liable for the injury, but if it does not so arise he is liaU^ , 
unless the other has submitted to the use," Millar v. ManhaSt 
8th November, 1828. 

The mischief for whidi the poxBoen in tiie present cm 
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daiffl npmtion is the alleged flooding of the CrowhiU qoarry, 
to which they have right tmder the lease, by the operations of 
the defenders Leadbetter, Qovaa, & Co., who are tenants of 
the sdjoiniDg qtiarry to the rise, or the Huntershill quany, 
which, it is sud, hare so much enlarged the area in which 
the water has gathered that runs into the pursuers' quarry as 
to mder it necessary for them to have a much more powerful 
ikam-etofpae constantly working in order to prevent the a uarry 
from beuig flooded with water and rendered unworlEable. 
The idditional cost of the engine thus imposed upon the 
panoen is stated by the witnesses at £100 a year for four 
ytut And that is the principal ground of damage stated 
agstnst the defenders. 

The ground which the pursuers allege is drained by the 
dabsden^ quarry, and the water of which percolated into 
tiMin, is stated by respectable witnesses as amounting to a 
wj ooQsiderable space, the rainfall on which, calculated at 
the moderate rate of thirty inches in the year, produces in a 
tvelTemonth the enormous amount of 10 million and 80,000 
pSkm, 'Dob immense body of water, before any quarries 
vers woiked there at all, flowed through or down a little 
nljev which declined to the north- west, and fell into a bum 
vUa peases both the quarries of the pursuers and defenders. 
Ihe reel ground of compliunt of the pursuers against the 
defenden is, that by opening their quarry in the place they 
have done, they have entirely altered the natural flow of this 
m&oe water by intercepting it in its course to the bum by 
the excsTstiim of a huge quarry which received it all, and 
thnnighpennitting it to percolate through the barrier between 
the two quarries, and thereby materially to atigment the 
KM of water against which the pursuera had to contend in 
the lower quarry. 

It cannot be denied that this enormous body of water is a 
^v^j inmate of either quarry, and an inspection of the 
pbO) as well as an examination of the pursuers' witnesses, 
Pifticnlsrly the eminent engineer, Mr Landale, must be 
"|ffiaeiit to convince every one who reads the evidence that 
the operations in these quarries, by artifldally collecting the 
^er in such great quantities, has materially augmented the 
ffiadty of dealing yith it and the expense consequent 
woo. If therefore the mischief were enturely imputable to 
^defe nders Leadbetter, Gk>van & Co, and them alone, the 
^>nff would have had no hesitation whatever in finding 
J^MgOB due. For example, if it had appeared from the evi- 
doioe that during floods or heavy rains the water thus inter- 
cepted by the defenders' quany in its natural course, 
Mcomolated to such an extent as to surmount the barrier be- 
twesB it and the lower quarry, so as to rush down in a formid- 
wle torrent, and produce an accumulation of water which it 
nqoied weeks to pump out, or even if the lateral pressure of 
ve water by the accumulation in the upper quarry had been 
nch as materially to augment the water that percolated 
^loagh it, and thereby rradered a more powerful engine in 
the pozsQ^ quarry necessary to drain it away, the Sheriff 
*PP^ihend8 it to be dear that the defenders were bound to 
y^frp s to prevent such a state of matters, or pay damage 
HOefor. But the material feature which distinguished £e 
PJBient case is this, it is not said that the water has been 
HUowed unduly to accumulate in the upper quarry, and that 
n oonaeqaence thereof it forces its way into the pursuers* 
V'tS io excearive quantities. It is clearly proved, indeed, 
^ ^e ponuers' quarry has often been flooded, once to the 
d<pth of thirty feet in one day. But that arose not firom 
the operations of the defenders, but the overflow of the bum 
^ we westward to both quarries, and the stream of water 
HStbadoomedowntheraUway which crosses it What the 
pBioers complain of is, that they are deluded with more 
nter than tiiey are bound to receive, by the drainage water 
««B otenaive area to the rise heana, by the opening of the 
JpRUi» thrown upon them as the lower of the two. The 
«anff thinks that they have adequately proved this increased 
^i^offD^ but it IB by no means equally dear that it is entirely 
^ to the defenders' operations in thdr quany that this 
U *?!?* ^ ***® oontiary, the pursueni' own excavations 
ttTe been at least equally instrumental in producing it. Sup- 
^Bog that the defenders had never opened their quany at 
~» * *l»t thw never filled up with rock and debris as fonff 
H the pusueir own quanry remained open, the water would 
*}^7 flow into it from the higher level through the fissures 
? r^^*^ hairier now standing between the two quarries. 
•*« w opening of wy qoany oa the side of the stcwmiper* 



colating from the aides of the higher ground down to the bum 
which is the real cause of the overflow of water which the pur- 
suers so loudly complain of, and it is neither reasonable nor 
just to represent the blame as entirely caused by the defen- 
ders. Even in the most unfavourable point of view, the flood- 
ing was owing to the joint operations of the proprietors of both 
quarries, and it is trite law, that in such circumstances neither 
have any claim of damages against the other. In the Sheriff's 
view, the pursuers' witnesses were not the least mistaken in 
their estimate of the damage done by the water in the pump- 
ing requisite to keep it down. Where they erred was, in 
ascribing it soldy or even diiefly to the operations of the 
defenders. After all, the water that came upon the pursuen 
was nothing more than the natural percolation of we fluid 
through the crevices of the upper soil; and the pursuers are 
bound to receive that by the plainest prindples of natural law, 
iiln impiUentf that they excavate a quarry which cut through 
the middle this natural flow and brought it into their quarry 
in excessive quantities. 

But althoi^h for these reasons the Sheriff feels himself com- 
pelled to adhere to the Interiocntor of the Sheriff-Substitute 
on the merits, yet on the point of expenses he thinks there is 
room for a mo<Ufication to a certain extent. The case is one 
of equal novdty and difficulty, in which there was a great 
deal to be said, as was extremely well said, on both aides, and 
the Sheriff himsdf had very great difficulty in making up his 
mind on the subject. In ad£tion to this, the defenders were 
dearly wrong in one particular, viz., the pump which they pot 
op in the barrier between the two quarries, by means of 
which, and a flssure in the barrier, they continued for several 
months, without being perceived, to pump water out of thdr 
own quarry into the pursuers'. This attempt was no sooner 
discovered than it was interdicted by this Court, and the de- 
fenders evinced a proper sense that they had been in the 
wrong in so doing, by acquiescing and tendering £25 as 
damages for the prooeeding. But this discovery naturally led 
to the suspidon that something of the same sort was going on 
on a still greater scale, and in a manner gave rise to the 
present action. In these drcnmstances, while the Sheriff 
thinks that the defenders have a good defence against the 
main grounds of action, yet there appears to be fur ground 
for a modification of the expenses found doe to the defenders, 
Leadbetter, Govan & Co., and he is of opinion that these ex- 
penses should be modified to two-thirds of the taxed amount. 

With regard to the defender Galloway, the Sheriff thinks 
that he is entitled to expenses subsequent to the dodng of the 
record, but not prior thereto^ in respect he did not produce the 
minute of sale for the purchase of tne rook, and the pursuers 
were entitled to call him as occupant, till it appeared from the 
statements on record or pro(^ that he had no concern with the 
operations complained of 

On the defeziders' appeal in regard to tbe sum tendered and 
awarded for damaoes, the Sheriff thinks that tola nuOeria 
pertpeeta that they nave got very well off for the £25 which 
they themsdves tendered and is awarded by the Interiocntor 
under review. 

Act. D. HaItnat. AU. For QaUoway^Vf. P. Allabdicb, 
Pw Leadbetter, Oovan, ds (To.— Kidbtovb. 
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SHBBIFF OOUBT, DITMBABTON. 
(Shsbufs HumPKB and SmsLi.) 

George Burns v. John HBATfiBsroK. 

Landlord and Tenant— DeliTery of SaljectB let— Bent, 
retention of. — A tenant took certain subjects as lately 
possessed by the outgoing tenants. After seveml years 
possession andpayment of (he rent^ on the plea that all 
the subjects had not been delivered to Aim, he failed to 
pay the last three half-year^ rent, and consigned Vie 
same in the Sheriff-Clerics hands. On a petition for 
an order on ihe Ckrk to pay the r$nts consigned to the 
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landlord^ the tenant pleaded that he had never had full 
delivery and possession of the subjects let. Defence 
repeUedy and order granted with costs, 

Thb punmer, by lease dated 18th Jane, 1857, let to the 
defender a two-storey building and apartments in 
Church Street, Dumbarton, for seren yeais from Whit- 
minday, 1857, at a rent of £10 for the first year, and 
£10 lOs for the remainder of the period, payable half- 
yearly at Martinmas and Whitsunday. The defender 
took poBBearion and occupied the property for the whole 
term for which it had been let, that is, up to Whit- 
sunday, 1864, and he paid his rent regularly up to 
Martinmas, 1862, without objection. The defender 
fidled to pay his rents due at Whitsunday and Mar- 
tinmas, 1863, and Whitsunday, 1864; but he consigned 
in the Sheriff-Clerk's hands the three half-years' rent, 
and the petition in this action was for anr order on the 
Sheriff-Clerk to pay these suras to the pursuer, and to 
find the defender liable in expenses. The defender 
entered appearance, and a record was made up by con- 
descendence and defences. 

Founding on the lease, the defender quoted the descrip- 
tion of the subjects let to him as '^ all and whole that two 
storey building and pertinents situated in Church Street, 
in the burgh and parish of Dumbarton, as lately poasesaed 
by Messrs Morton & Henderson as a currier's shop, 
etc., with entry at Whitsunday, 1857;" but he averred 
that the petitioner had, from the beginning to the end 
of the lease, withheld from him a portion of the premises, 
and had refused to give possession of it although re- 
peatedly asked, and the portion so withheld the petitioner 
had let to Peter Neil at a rent of £1 per annum. This 
was denied by the pursuer. The defender also averred 
that the petitioner had never put the premises into a 
proper state of repair, and failed to keep them so, and he 
was obliged to lay out considerable sums in repairing 
them. This was also denied. The defender averred 
that when paying his rent he had on each occasion 
demanded full possession, failing which, he would retain 
part of the rent before the expiry of his lease; but this 
was denied. On 6th February, 1862, the defender 
wrote the pursuer a letter, inter alioj demanding com- 
pensation for '* the loss he had sustained in being de- 
prived of the use of a portion of the candle work now in 
fthe occupation of Mr Peter Neil." It was averred and 
admitted that IMorton & Ilenderson^s rent, the de- 
fender's predecessors, was only £10; and the defender 
averred that he had suffered a loss of £50 by being 
deprived of the portion of the property claimed by him, 
for which he craved that action should be reserved. 

The pursuer pleaded— (1) The rents so consigned by 
the defender in the hands of the Clerk of Court being 
all past due, the pursuer is entitled to uplifbment thereof 
ih)m the cltf k, and to your Lordship's warrant therefor 
as craved; (2) The said rents having been unnecessarily 
so consigned, in place of having been paid over to the 
pursuer of the respective dates when due, the defender 
fihoold be found liable in expenses as craved; (3) The 
refisrence in the lease to the subjects let *^as UAely 
possessed by Messrs Morton & Henderson as a currier's 
ahop" is purely descriptive and not taxative, and the 
detached cellar or shed referred to, which was, at the 



date of the lease, in the possession of Mr Peter Neil, 
formed no part of the subject of let to the defender; 
(4) The premises occujncd by the defender having been 
accepted and taken possesnon of by him, as bemg those 
in all respects for which he had contracted, and without 
any objection on the score of quanti minoris or otherwise, 
and having been so occupied by him without any sneh 
objection for upwards of five yean, and the defender 
having during that time made doe and r^ukr payment 
of his full rent without reservation, the defender is not 
now entitled to plead the want of the foresaid cellar ff 
shed as a ground for non-payment of his suhsequeat 
rent; (5) The r^^kr payment of his rent for fire 
years, without reservation on the part of the defender, 
imports his satisfaction with the premises in all respects, 
and therefore implement of the pursuer's part of the 
contract; (6) The pursuer having put the subject of 
let into repair, and kept it up as incumbent upon him 
under the lease, the defender has no claim upon him 
upon that score; (7) The defender's allegations as to 
damages sustained by him are irrelevant as a defence to 
this action; (8) The defender has no ckim for retention 
of any part of his rent in respect of illiquid claime of 
damages; (9) The defences being unfounded in fact, 
and untenable in law, ought to be repelled. 

The defender pleaded — (1) The respondent not having 
received possession from the petitioner of the subjects iet 
by lease, he was entitled to retention of rent; (2) The 
petitioner being bound to put the premises in a pn^ 
state of repair, and to keep the same wind and water 
tight during the currency of the lease, and having hM 
to do so, the respondent was entitled to retention of 
rent, and also compensation for loss sustained by him; 
(3) The respondent having ah initio of said lease con- 
stantly demanded possession of his whole set, the dednc- 
tion of rent must be made during the whole period of 
said sot; (4) If the allegations of the respondent are 
denied he is entitled to be allowed a proof of the same 
as alleged by him; (5) The respondent craves that 
action be reserved for damages sustained by him in 
consequence of the want of possession of part of the 
premises, and also in consequence of the want of repaiis; 
(6) The present action ought to be dismissed with ex- 
penses. 

The record having been closed, and parties' procn- 
rators heard, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

The Sheriff-Substitute hftving heard parties' procaiBt<aa 
viva voce, and resumed oonsideratlon of the prooea^ Finds 
that, by lesBO dated 16th June, 1857, the puxsoer let to the 
defender a two-storey building and pertinents in Church 
Street, Dnmbarton, for the spaoe of seven years, from the 
term of Whitsunday, 1857, at the rent of £10 for the M 
year, and £10 10s for each suooeedinff year, payable half-yeMl/ 
at the usufld terms of Martinmas and Whitsunday: Finds that 
the defender took possession of the subjects so let> and ooo* 
tmued therein during the whole period of the lease, ^uch 
expired at Whitsunday, 1864: Finds that the defender msda 
payment of his rent up to Martinmas, 1863, induding the rest 
due at that term, and he has now produced, under order of 
Court, the receipts granted to hOn for said rents by the pm^ 
suer, and whidh are expressed in the usual terms, and without 
reservation or qualification of any kind: Finds that the defen* 
der now avers that a small portion of the subject leand to 
him, namely, a shed or cellar, was withheld by the puxsuar, 
and let to another person for £1 per annum, during the cia> 
tency of the lease, and the defendo: bairns com p e us at ton « 
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ftk MOOUBt: nnds tUt the xefennoe in the leMe to the 
nlgaeli let> M hftTing been poMened by Meflnn Morton fc 
Hcndanoo, the fanner tenanta, ib desisnatiTe and not taz*- 
tiTa^aodthe extent of thdr poeMsnon is therefore immaterial 
h iik actioQ: Finds that the defender having, firom the oom- 
■■nnacBEt of his poaseenooy whidi did not tndnde the said 
ihad or oeOar, paidthe fall rant stipokted in the lease, ^thont 
dadwtion or reservation, must be held to have got aU that he 
bvgaiaed fbr, and cannot now be allowed to ravert to that 
Biltar: Pinds that the defender also daims to be indemnified 
far the faSnre of the pursaer to pat the premises into a proper 
ilite of repair, as stipnlated in the lease: but Finds that as 
fte defender aoeeptea of the premises, and paid the foil rent 
for them, he most be held to have been satisfied on the sabjeot 
of npain, and is now prednded from making any daim for 
dBdmon on this ground: Therefore, rapels the defences, and 
gnats warrant to, and ordaios the Cleric of Court to pay over 
to the parsoer the rents consigned in his hands by the defen- 
in, kk tefms of the prayer of the petition: Finds the defender 
fiaUs in ezpsnses, appointB an acoonnt thereof to be given in, 
aad ramits to the auditor to tax the same and to report, and 



The delendar i^poaled* and after hearing partiee* 
pncaratofB, the Sheriff prcmoimoed the following jndg- 



13ia Sheriff having vaiumed oonsidefation of the cause, in 
npeot of the reasons stated in the Koto hereto an n exed, 
the Interlocutor appealed against, and dismisMS the 



KooL— The grounds of defence are, ^rs<, that a part of the 
■djeets let was withheld, and, aeeeiMf, that the subjects were 
sot put into and kept in a proper stato of rapair. 

Ist The admitted facts, as corroborated bv the docu- 
neataiy evidence, are subverrive of the former of these pleas. 
Ihe desoription given in the lease is dengnative and not 
iMtttivB, and dees not involve any warranty as to extent of 
poisesaion. The subjects were taken possession of by the 
defender without objection, and the full rent was paid bv him 
br a series of years; of these fibcts the defender nimself has 
npfdied oondasive evidence by thereodpts produced. These 
leoeiptB are in tiie ordinaiy terms, embodying no reservation 
or qualification of any matters firom which it can be inferred 
that the sum embodied in them was not the true rent for the 
ItemiMs let Tbas tenor of the receipts was obviously the 
mnh of deliberate intention. In three of them there ara 
maridngs of certain deductions allowed, with reference to tax 
aeooQuts and the water rates, which had been paid by the 
tenant, who was thus reimbursed. The doctrine is thoroughly 
ortabGahed, that long acauieeceoce by the tenant in the aub- 
jeeti as d^vered over to nim ezdodes challenge. 

2d. The po soeori on of the subjects, and the evidence of the 
leeeipti are equally avrilable for eliding the second defbnce. 
la urban subjecto the rule is, that the tenant^ if he had made 
aerwaiaij rapairs^ muat prove that he has so done befora he is 
eatitied to chum deduction or compensation, and in royal 
Ua0M it is usual for the tenant, in order to secure his in- 
demoifioation, to apply to the Dean of Guild, whose warrant, 
noceeding on the estimate of tradesmen, io legal evidence 
both of the neoessity and amount of the repairs. In the 
freeoit case there ia no indication of audi evidence, and the 
atemee of it, combined with the continuons payment of the 
ML font in tiie manner ahready stated, is decisive. 

Ad. B. O. MncHiXA. AU, J. CoLQUHomr. 
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Widow M'Ewan v. Imbpector of Poor of Baront. 

Pauper— BeHe£«*i5reU HuU a toomon tUrtfi'nx yean of 
agiy but dqmved of an arm, i$ not an ahle^hodied 
penon ta ihe wmu of the Poor Law Aete^ and therefore 
^»lUkd to chim parochial re2^/I 



The pauper applied for parochial relief fhnn the respon* 
dent Beattie, who Ib Inspector of the Barony Fariahf but 
was reftiaed. The pauper then applied to the SherifE^ 
who ordained the respondent to give in his reasons for 
refbsmg relief. The pauper gave in two medioal certifi- 
cates to the eflbct, that though only thirty-siz yearn of 
age, she wanted her left arm, was afflicted with a pecu* 
Har complaint which entailed general debOity, and waa 
thus unable to earn a Uvelihood. In his answers the 
Inspector averred that the pauper was an able-bodied 
woman in good health, was aged thurty-six, was a fish 
hawker, and although wanting her left hand she waa 
quite able to support herself by honest labour, that she 
had for a considerable time supported hersdf by her trade, 
and no change had taken place in her dreumstanoss. 
This statement, with the exception of her age and loai 
of Hmb, was denied. A proof was ordered, and haying 
been led and concluded, the Sheriff*SubBtitute pro- 
nounced the following Interlocutor : — 

The Sheriff-Substitttte having coondered the ptooi, produo- 
tbns, and whole parocess, Finds thai it is proved that Oe peti- 
tioner, Mary Cowan or M'Ewao, is not an able>bodied woman, 
and Ib not able to support hersdf without aid: Therefore finds 
Hke applicant entitlea to rdief, and ordains the respondent in- 
stently to proceed and determine the question of amount of 
relief to be granted to the applicant : Finds the a^plioant 
entitled to expenses, allows an aoooont thereof to be given in, 
and rsnnta the same to the auditor to tax and report, and 



Noo. — ^It is dear that the appliemnt, who has loet an arm, 
is not an aUe-bodied woman. Slke is one who suflSars under a 
" personal bodily inability to work," although that inability Is 
not total. She is manifestly one of that class who are 
desoHbed in the Act of 1679 as '' impotent persons, not bebg 
so diMased, lamed or impotent^ but that they may wotk m 
seme manner of work." Such persons are not excluded hem 
relief, although they may be set to such work as they ace 
capable of by the parochial offioers. But it is also avemd 
that even though she has lost an arm, she is able to support 
henelf by her own exertions without ud. This averment 
appears to the Sheiiff-Subetitnte to be negatived by the proct 
It appears that since her husband's death, the petitioner has 
generally passed the winter in the poorhoose, and has hawked 
nsh during the summer. But in former summers she also 
received an allowance from the Parochial Board. Hitherto, 
therefisre, she has not maintained herself without aid. It la 
averred, though die may not have done so hitherto, she is able 
to do so now. Of this there is no snfiKoient evidence. It Ib 
true that she admits that she could su]^rt herself by worUag 
during the summer, U the parish would put her in funds to 
make a start, hawking being a trade that cannot be oon- 
menced without something to hawk. This admission, how- 
ever, by no means shows that she can do without parooUal 
relief, but ia nmply to thUi effect, that if she gets one kind of 
pMr*w*hi«l relief she can do without another, for a grant of 
jnoney to start her in hawkinff would be just one form of 
' pazoehial relief. The Sheriff-SiUistitute is therefore of opinion 
tha> she is entitled to relief although he has no right what- 
ever to dictate to the paoiah what sort of relief should be given. 

The defender appealed, and after a bearing, tha 
Sheriff pronounced the following judgment:^ 

Having heard parties' procurators under the defendei^a 
appeal upon the Interlocutor appealed against, proof adduced^ 
and whole process, finds that this is an application by the 
pursuer for paroohial relief from the Barony Parish, and the 
defence is, ^t she is able-bodied and not entitled to relief: 
Finds it proved that the pursuer has lost her left arm, and 
that she is equal for lidit work, such as carrying a basket^ or 
doing other kind of lieht work: Finds, that in addition she is 
subject to nervous debility, which has been fauluoed throu^ 
the loss of her arm: Finds she is thirty-six years of age^ and 
subject to no peculiar illness or infirmity apwrt from the gene* 
ral debility above mentioned: Finds that the pursuer had at 
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one time a weakening female diecluurge and dropsy, but sbe 
is not bkbouring under it now: Finds tbat the pursuer hawked 
fish since her nusband^s death, seven years ago, and used to 
make 4s a week in that way, but she is unable to do so bow 
for want of a little aid or assistance to give her the means of 
buying the requisite stock of fish for hawking: Finds that in 
these drcumstances, and especially adverting to the fact of 
the pursuer having lost her arm, and, therefore, phyrically 
■peaking, not able-bodied, she is not in circumstanoes to earn 
her breaid without some extrinsic aid, and is therefore a proper 
subject for parochial relief; therefore adheres to the InterkKcu- 
tor appealed against, and dismisses the appeal. 
' Act, John Mabbhall. AH. B. P. Lamokb. 



11th Januabt, 1865. 

SHERIFF COURT, LANARK8HIRE--GLASG0W. 

(Shbbiffs Sib A. Ausoir and Shith.) 



HUKTER SpSNCE AND MANDATORY V. BrOOM AND 

Others. 

Shipmaster, powers of. Salt was shipped in hags to Mel- 
bourne. On the voyage the ship was injured by a storm^ 
and put into Rio de Janeiro for repair. The salt was 
put ashore during the repair of the ship. Previous to 
being reshipped, (he bags were alleged to have become 
rotten^ and unable to carry the salt. The agents to 
whom the ship and cargo had been given in charge sold 
the saU^Held (1) That the sale was unwarrantable in 
the circumstances; (2) That no freight was due, and 
decree given for the price the salt realised at the sale, 
with costs. 

Thb sammons in this action concladed for payment of 
£200, loss and damage sastained by the pursuer— in 
respect that the pursuer bad, at Liverpool, shipped for 
his own behoof on board the ship *^ Black Eagle," owned 
by the defenders, 1000 sacks of salt to be carried to the 
port of Melbourne, and there deliyered to Dennistoun 
Brothers, conform to bill of lading, to which port the 
defenders had advertised the vessel as about to sail. 
The salt was put on board, but the defenders had failed 
duly and timeously to despatch the vessel, having de- 
tained her in this country for several months. The 
veeeel thereafter proceeded on her voyage, but had put 
into Rio de Janeiro, and while there the master, for 
whom the defenders were responsible, had unlawfully, 
and without the sanction or knowledge of the pursuer, 
sold the salt, the proceeds of which the master had 
accounted for to the defenders. The pursuer's agents* 
at Melbourne had, prior to the date of the sale, " sold to 
arrive," and the defenders had thus failed to carry the 
salt to Its destination in terms of the bill of lading, 
whereby loss and damage had been sustained to the 
extent concluded for; or otherwise, for £160, the pro- 
ceeds of the salt sold, or such other sum as might be 
found to be the true proceeds of the sale, with interest 
and expenses. The record was made up by condescend- 
ence and defences. Article 8 of the defenders' state- 
ment was as follows: — 

While proceeding on her voyage to Melbourne,, the 
said ship encountered a storm in which she was greatly 
damaged, and had to put into Rio de Janeiro to be 
repaired. Sbe was there placed by the master in the 



hands of Messrs Mackie, Miller & Co., as agents fir 
all concerned. These agents instructed a survey of the 
ship to be made, and the surveyors finding the ston- 
post split, ordered the cargo in the after part of the ship 
to be discharged, in order that the ship might be 
repaired. This was accordingly done, and the cargo so 
discharged included the 1000 sacks of salt shipped by 
the pursuer, and 1020 sacks belonging to the defenders. 

Article 4. The ship was detained about three moDthi 
at Rio de Janeiro undergoing repair, and previous to the 
said salt bdng shipped the sacks were discovered to be 
quite rotten, and unable to carry it. To have removed 
the salt, it would have been neceBsary to have placed il 
in new sacks; but this would have cost as much as the 
value of the salt. It thus became necesBaxy, and the 
agents judged it to be for the best interests of the ownen 
of the salt, to sell it, and they accordingly sold it at the 
highest price it would bring. The price realised for the 
pursuer's salt, however, was not sufficient to meet tbe 
expense of discharging it, of storeage, commission, ex- 
pense of sale, general average, proportion of freight, and 
other charges. The defenders herewith produce an 
account showing the price realised for the puzsuer's salt, 
and the charges against the same. 

The pursuer pleaded~(l) The defenders are liable to 
the pursuer in damages for their failure timeously to 
despatch the said vessel on her intended voyage after the 
pursuer^s salt was put on board; (2) They are ak> 
liable in damages for the unlawful sale of the salt made 
by authority of the master of the vessel at Bio de 
Janeiro; (3) In any case they are liable to the pur- 
suer for the price realised by such unlawihl sale, and for 
the expenses of process. 

The defenders pleaded — (1) The defendos having 
implemented their contract with the pursuer are not 
liable in damages to him ; (2) It having become neces- 
sary, or it having been judged to be for the best intereiis 
of the pursuer, to sell the salt, and the price realised 
having been insufficient to meet the charges and expeaMB 
against the same, the defenders should be assoilzied with 
expenses. 

The record was dosed, and a proof allowed to both 
parties before answer, and to each a conjunct probatioD. 
Against the Interlocutor allowing a proof before answer 
the defenders appealed, and after a hearing the SherilF 
pronounced the following Interlocutor: — 

Having heard parties under the appeal upon the Ib- 
terlocutor appealed against and whole prooesa, in respeei 
the case is one which evidently requires proof, tiie OMifof 
which lies upon the defenderSi who must show cause to jostiff 
their proceeding in selling the pursuer's goods, and in regped 
the alleged case of necessity in dear expedience put fbrwsrd 
by him is not admitted, adheres to the Interlocutor aUowiog 
the proof, under express reservation of the whole pleas S 
parties, and in particular the plea for the pursuer, that the 
shipmaster is propositus nemi non bonis, and that he had no 
power, especially in harbour, to step out of his proper proviooe 
by selling the pursuer's goods at what proved to be a roinooi 
loss. Quoad ultra, dismisses the appeal. 

Proof was thereafter led ; and having been concluded, 
and parties^ procurators heard, the Sheriff-Substitute 
pronounced the following Interlocutor:— 

Having beard parties' procurators, and thereafter resumed 
consideration of this process, with the proof and prodoolMm^ 
Finds that the defenders admit on record, that on or about 
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SSih Febniuy, 1850, the ponaer shipped at Liverpool on 
llbtid their ship the *' BUck Eagle," then bound for the River 
Glyde and Melboome^ 1000 sacks of salt, which the defenders 
9ffMd to deUver at the port of Melboome at the wharf (all 
sod ever J the dangers and accidents of the seas, fire, and navi- 
g^ion of whatever nature or kind excepted), unto Messrs 
Daoaistoiui/ Brothers & Company, or to their assigns, on 
psjment of the freight »nd average, and under the conditions 
specified in the bill of lading produced by the pursuer, No. 5/1 
« process : Finds that the defenders also admit on record, that 
tbeir ship the " Black Eagle," in the course of her voyage to 
Uelboume with the pursuer*s salt on board, put into the port 
of Bio de Janeiro, that the msAter there sold the pursuer's 
alt, and the account produced by the defenders instructs that 
the gross price realised by the sale of said salt was £U6 : 
Finds that the dtfenders have failed to prove any of their 
avennents, which go to show that the master of the " Black 
I Kagle" was justified in selling the pursuer's salt : Finds that 
the jrarsuer has not proved the loss and damage which he has 
nstained by the sale of his salt, nor has he proved the value 
of said salty but it is to be presumed it was worth the sum it 
natised at Rio de Janeiro : In law. Finds that the defenders 
having failed to fulfil their contract with the pursuer to carry 
Ub salt and deliver it at the port of Melbourne, and having 
failed to prove that the master was justified in selling it at 
Bio de Janeiro, they are bound to pay the pursuer the value 
of the salt, and are not entitled to deduct therefrom the freight 
^lidi they did not earn, or any other of the deductions claimed 
hy them in the aooount which they have produced : Finds that 
tfaa pnrsoer, having fuled to instruct any loss or damage he has 
fortained beyond ^e value of the salt itself, he is only entitled 
to its value, and as he has led no proof on that head, the price 
it realised when sokl must be held its full value : Therefore 
dBoeoM against the defenders for the sum of £145, with in- 
terest, in tenna of the conclusions of the summons : Finds the 
dtfenders liable in expenses, of which allows an account to be 
g^€n in, and remits to the auditor to tax and report^ and 
dsoens. 

Non. — ^Neither of the pftrties have led much evidence, pro* 
haUy the expenses of executing commissions to Australia and 
Bb de Janeiro have deterred them from doing so, but as both 
have nnounoed probation, the case must be decided upon the 
iMts admitted on record. These facts are shortlv these :~ 
The defenden received the pursuer's salt on board their ship 
to cany it to Australia^ that the ship, in the course of her 
rojwgb to that country, put into Rio de Janeiro, where the 
nster sold the pursuers salt, which realised the groes sum of 
£145. The defenders say that the ship, in the course of her 
voynge^ encountered a storm, in which she was greatly 
duDSged, and had to put into Rio de Janeiro to be repaired — 
that a portion of the cargo, including the pursuer's salt, had 
to be discharged, and that previous to the salt being reshipped, 
the amska were discovered to be quite rotten and unable to con- 
vey it^ and that to remove the salt it would have been neoes- 
mrj to have it placed in new sacks, which would have cost as 
inieh as the value of the salt, and that it was iudged to be 
hoit for the interest of the pursuer to sell the siJt ; the whole 
of these averments^ however, are denied by the pursuer, and 
the only evidence led by the defenders in support of them is 
tiHt of the mate of the ship, uncorroborated and quite insuffi- 
eisat to prove the averments. It must, therefore, be held that 
the master was not justified in selling the pursuer's salt, and 
flat the defenders are bound to indenmify lum for its loss, and 
fv damages, if he could instruct any; at all events they are 
hoand to pay him its value, which, in the absence of other 
evidence^ may be taken to be the price it brought when sold, 
aid the defenders are not entitled to deduct from the value of 
the alt the expenses incurred in the unjustifiable act of selling 
it^ or for freight which they did not earn. 

This was i^pealed, and after a hearing, the Sheriff 
poDounoed the following judgment : — 

Having heard partiee* procarators under thdr mutual 
ifpals upon the Interlocutor appealed against^ and having 
aade avizandnm, and oomridered the reowd, proof adduced, 
' aid whole prooeas. Finds that this is an action for the sum of 
£ttO, as the value of 1000 sacks of salt which the pursuer 
ihinad at lavecpool, on boacd the defenders' ship, the Black 
Ue, in February, 1850, then bound for the River Clyde, 
ana llfllboiiiiie in Anitn4i% and which the defenden agreed 
W Mfor at tlM port of MiU)ovn«^ CO paymont of th9 mght 



and average,* and under the conditions specified in the bill of 
lading No. 5/1 of process, and which salt is alleged to have 
been sold by the master of the vessel at Rio de Janeiro, with* 
out the knowledge or sanction of the pursuer, and without any 
power of sale: Finds that the defence is, that during the 
course of the vovage to Melbourne, the vessel met with a 
violent storm, and was driven into Rio de Janeiro, where she 
was put into the hands of the agents for both parties, by 
whose orders the cargo was landed and sold, and the ship 
itself was afterwards sold: Finds that there was salt on board 
belonging to the defenders, and it, as well as the pursuer's 
salt^ was sold at Rio de Janeiro, and the defenders allege that 
the whole salt was sold for as much as it was worth, but it 
proved insnfiScient to meet the charges attaching to it: Finds 
that the Interlocutor under review finds that the defenders 
have failed to prove any of their averments which go to show 
that the master of the vessel was justified in selling the pur- 
suer's salt, and that as the pursuer has not proved the loss 
and damage sustained by the sale of the salt, nor the value of 
ity it must be presumed that it was worth the sum it realised 
at Rio de Janeiro: Finds it alleged by the defenders that £290 
was all that the 2000 sacks of salt produced when sold by 
auction at Rio, including the pursuer's 1000 sacks and the de- 
fender's own, but that the deductions for the sale, etc., were 
£151, leaving £189 as the nett proceeds of the whole, one 
half of which the defenders admit their liability for, but they 
have not consigned it, as they contend that the pursuer is 
liable for a rateable proportion of the freight of the salt to 
Rio de Janeiro, being £82 6s 8d, which more than compen- 
sates the half of the clear proceeds of the salt: adheres to the 
Interlocutor under review, finding that the defenders have 
failed to prove sufficiently their allegations tending to show 
that the master was justified in selling the pursuer's salt at 
Rio de Janeiro: and, in respect the circumstances proved 
were not of so urgent a nature as to authorise the sale of the 
salt at that port, Finds that the pursuer is entitied to the 
vslne of the salt, and to any loss or damage he can prove he 
has sustained by the sale, and that the d^enders are not en- 
titied to deduct therefrom any charges for storage, or sale, or 
unloading at Rio de Janeiro, nor for freight to that por^ in 
respect the voyage was not completed, and the sale was not 
authorised by the pursuer; and, as regards the sum to be 
decerned for as the value of the salt, adheres to the Inter- 
locutor under review, for the reasons stated by the ^eriflf- 
Substitute, and dismisses the appeals for both parties. 

Nora. — Had the defenders led iuffident proof of their aver- 
ments on record, which they have not, it might have been held 
under the authority of the decision in PrtntBon v. Jkui, viii. 
Rose's Privy Ck>unsel Reports 419, that the sale of the salt at 
Rio de Janeiro was justifiable. But it appears from the date 
of the vesB^ arrival at Rio de Janeiro, which was on 24th 
July, and the period of the sale there, on 17th November, 
that there was ample time to have written by the first poet or 
even eeoond maU, and got an answer from Great Britain. 
TMs rendered the master's interference with and sale of the 
cargo more inexcusable. The salt was not like fruit, of a 
poishable nature. It was not liable to much injury tiw(^; 
it was the bags in which it was contained only which 
got rotted by the absorption of damp. Abbot, p. 802, 
says expressly that it is the duty of the master to convey the 
cargo to the place of its destination, and that any attempt to 
alter that must be looked on with the greatest jealousy, and 
only sustained on obvious necesrity. Selling a cargo is so 
extreme a measure, that it will not be held justifiable if there 
were opportunities of transmitting the cargo, so as to get it to 
the port of destination, or even if it oould, without heavy loss, 
be stored to await the owner's instructions as to its ultimate 
disposal. The English authorities are dear that the main 
and paramount duty of the captain or master is to carry the 
cargo to the place of its destination, and that nothing short of 
obvious peril to the ship and cargo, or serious loss, as by the 
perishing of the goods, can justify a conversion of them. The 
proof adduced by the defenders to justify the sale of the salt 
here at Rio de Janeiro, is extremely weak and altogether in- 
adequate to make out a case, either of necessity or obvioun 
expedience. The only cases in which freight 2)ro rato itiMsrtf 
is due, are where the goods are transhipped and sent on to the 
place of deetinatioDy or where they are taken ont of the vessel 
Lythe act or orden of the ownen. 

iot. BoBux Bow, Alt. Aunmok Kokitqop^ 
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VBXBJFW OOUBT. LAKABKSHIBB-OLAflGOW. 

(SBBipr SimAXBnur.) 

Trb QhAMOOw A3tD Fabucx Oxnibcs Cokfaht 
(LncnxD) v. Jamss Walku. 

Litttdiot-Ihide Miric*-26 and S6 Viot, c fS.-^An 

omnibui proprietor placed red lamps in a conspicwnu 
part of his carriages^ and the omrubus proprietor run" 
nrng in opposUiou put up red lamps tn a similar position 
of his carriages. The former proprietor applied for 
interdict on ihe ground that the red lamp and its position 
was his, distinctive trade mark, and had been Jfraudu-^ 
lently imitated by the respondent^Held that neither the 
colour nor situation of a lamp on a carriage are trade 
marksj and interdict refusedt with expenses. 

Thx pnnaen in this actioa Bought to interdict the 
defender from displaying or exhibiting a red lamp on 
his omnibuses running between Glasgow and Fartick, on 
the ground that it was a colourable imitation of one used 
bj them, and their distinctiTe trade mark. Their peti- 
tion set forth that, in the year 1856 and 1857, the defen- 
der and Wylie & Lochhead carried pasBengen by omni- 
bases between Fartick and Gkqgow. The ikre charged 
for the journey to Fartick from Glasgow was 5d, outside 
cat made. The pasaengers, in addition to the grieyanoe 
of a high fere, were rery much annoyed with great irxe- 
gnlarity in the starting and arriyal of these busses, and 
haying been unsuccessful in inducing either of the pro- 
prietors to lower the feres or agree to their requests, a 
large number of them asBociated themselves into a oom- 
pany, under the name and designation of the GUugow 
and Fartick Omnibus Company (Limited), which was 
duly registered under the Joint Stock Companies Act, 
1856, as a limited company. 

The object of formmg said company was to run 
omnibuses on the Fartick road at cheaper feres, and 
afford better and more punctual accommodation, and 
aeoordingly the feres to Fartick were fixed at id inside 
and 3d outside. The other omnibus proprietors imme- 
diately reduced the outside fere from 5d to 2d, and the 
inside fSure fh>m 5d to 3d. The petitioners, in commenc- 
ing the undertaking, determined inter aUa to adopt 
nkeasures to distinguish their omnibuses firom the omni- 
bkises of the respondent and others plying along the same 
road, and they, with that Tiew, caused them to be painted 
green, and, as a farther peculiar and distinctive or trade 
mark, adopted a new light, which has been called a red 
light or glaas kmp, the front of which consistB of a thick 
pkte of glass coloured red, carried in front of the omni- 
bus, and placed in the centre of the front fbot-boeod of 
the omnibus. The said red light was advertised and 
made known to the public as the company's distinguish- 
ing light or signal, so that their patrons and the public 
at large might recognise at night the petitioners' omni- 
buses from those of every other onmibus proprietor on 
inroad. The petitioners having been the first and only 
omnibus proprietorB who adopted such distinctive lamp 
or trade mark, the other omnibus proprietors having 
withdrawn from the road, the petitioners continued to use 
Mid red lii^t atadJatinguishing mark and sign (together 



with a green lighten the alter pert cf the ommhsiiflH 
sequentiy adopted) without interventioa tiUtbepnNBft 
time. 

On or about 15th May last, the defender again stuM 
omnibuses en the Fartick road, and adrertindioetay 
pessengera at a flue of dd innde and 2d OQtnde, ttd idl 
continues so to do. A fbw days ago the defender (xdeiBd 
to be made a lamp sinular to those uBed Vy the inxBoea, 
with a front glasB coloured red, and thereapoa plmdit 
on each of his omnibuses running on the Fartick nad, 
and in the same place and position of his omnibas as tbt 
of the petitioners. The defender had thus adopted aad 
used the petitionerB* distinctive light orteadema^te 
the fraudulent purpose and intention of nrndeadiogor 
deceiving their patrons and the traveUiDg public into 
the belief that the omnibuaee bekxnged to tlie pethuaoi 
and for the purpose of inducing them, insndib^to 
use his omnibuses instead of the petitionen^, andinooa* 
aequenoe several of the patrons of the petitionerB, aod of 
the general pubUc, have been so fiandnleDtiy miaied and 
decdved, and induced to make use of hiB ommbuflesia* 
stead of those of the petitioners, and tiiu th^baTeioC- 
fiored, and are stiU likely to suffer, damage, )/j aad 
through the defender's firandulent appropriation of Ibeir 
diatinctive light, or signal, or trade mark. Ab the peti* 
tioners had all idong been in the habit or cusfcom d usAg 
said lamp as a beacon, ot signal, or trade marit fiorlke 
guidance of their patrons and passengerB, tbede&oder 
had, by his unlawful actings, rendered the preaeatappli- 
cationnecesaary. Appearance wasenteredforthede&ndff, 
and the record was made up by a minute. Thedefaw 
was, lVeiim«iiary— (I) No relevant ground of action. 0» 
ihe Merits^2) A denial of aU the statementa libelled « 
in the petition in regard to the firaudnlent pazpQn*>^ 
intention of decdving the patrons of the petitioDflni^ 
using the red light complamed oL The defiander adoit- 
ted using a lamp with a plate of gku» odcuied red, aad 
fixed to the centre of the foot-board of his omniboaaBF^' 
ing between Glasgow and Fartick. The lampa vm 
used entirely as an article of protection and "^ |J 
the omnibus. Alamp with a plate of glass oolooied red 
was not confined to the petitioners' buflseB nor thatw 
the respondents, >ut is extensively used both inpiw 
and private machines and conveyances, '^'''^^'^'^''if^ 
railway carriages. A lamp with a pkte of glaaa ootoBW 
red was not, in the meaning of the Act 25 & 26 Ti^* ^ 
88, the private trade mark of the petitionen, to thi 
pr^udice of the defendersor others. Denied that it vtf 
in any way the trade mark of the petitionen* ^Q^ 
trade mark is the name of the company, and it ma; ^ 
the titie " Favourite** on their bus. It was dmuedftw 
the respondent used the light complained of fer the piff- 
pose of securing to his omnibuses the patrons of Aapfl^' 
tioners. Their omnibuses being otherwise aomy^ 
tinotive, the respondent averred that he was not bomd 
to remove the lamps complained of under aay eiicff|* 
stances, but is entitled to use them as mudi sb thapsb- 
tioners, and to any extent he might think proper. 

The record was then closed, and parties* proooiatflo 
heard; the Sheriff-Substitute thereafternserfed tbe p«^ 
liminary defence, and on the merits, and before aoawffi 
allowed parties a proofs and to the pursuen a ooiyan^ 
proof. The proof was tiieieafter led and oondodedi IN 
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iller a hatrag, the Sheriff-Sabstitate proDocmced the 
iDlbwiDg InterlocQtor: — 

Hft?iiighiMd pMi&M* pioQanitoni on the ooneliided proof, 
md whole moae, finds that the pnnnen, nnoe they b^g«a 
MUM jean ago canmiig paieagers between Glasgow and 
ftetack, bate need a lamp on each of their omnibuseay having 
athink plate of red oolottred glaas in firont— which lamp waa 
fbotd in the oentre of the driTer's foovboard, and was oon- 
■ieuoai at night when lighted; and they at an early period 
flCtbsir businefla advertised that light as one of the oharaoter- 
iilici of their omnibuses by which the oonveyanoea might be 
dlaimiiiBhed afler doak: Finds that the defender had also 
tKiied on buBiness as an omnibus pasaenger carrier on the 
■use route before the pnrsaera' company was formed, but 
dhoontinned shortly afterwards: Finds that, in May, 1893, 
Ae dtimder resumed ronning hia omnibuses between Glas- 
gow and Particle at cheaper farea than Uicse exacted by the 
ponatia, and within a few months he asaomed and uaed a 
Rd Ismp^ aimilar to the pursuers', and wluch he fixed on hia 
OBDibiiaoa where they had been accustomed to place theun: 
Kadb that, in oonsequenoe, the pursuers have comfdained, 
ud iowht interdict against the defender continuing so to uae 
aid red lamp, on the ground that it was their distinctive 
fight or trade marie, and had been adopted and used by the 
jbftadar or bis said omnibuses for the fraudulent purpcee and 
iattntioa of misleading or deceiving the purauera' patrona and 
Ihe publio into the beUef that his omnibuses were theirs, and 
that Mvenl of their patrons and others of the public had been 
thneby fraudulently misled and deceived, and had used the 
definder'a ommbnaes instead of theirs: Finds it proved that, 
wbaa the defender began to use said red lamp, two or three 
of the witnesses who were ignorant that he had adopted it 
amtook his omnibuaea for the porauera', and one of them, a 
hdy^ had actually entered one of the defender'a omnibuaea, 
n^oang it to have been the purauera'; but these witneaaes 
mj made the miatake once— and it would not have occurred, 
■otvithstanding the aimilarity of the lamps, had they been at all 
•hMTfaat— the appearance of the omnibuses bdng otherwiee 

ri ullke: Finda that the defender baa denied having aaaumed 
ted kmp for the fraudulent purpose with which he had 
Wen ehtt^iefl, and he has averred that he did so as an article 
tf pioteotiott and aafety to the omnibuaea; and, finally, that 
nd haqia were not confined to the omnibuaea of the partiea, 
Vnt ware extenaivelv uaed in public and private carriages, 
iteamboata^ and raifwaya, and that th^ were not in any 
nqpect a trade mark for the purauera: Ilnda that red lamps 
had been need on onmiboaes long before they were adopted 
hy the musnen^ and were therefore no novelty: Finda, m 
1^ rf lam, that neither the colour of a lamp, nor the 
ittoation in which the lamp may be placed on a carriage, are 
ttljaGta to which the pnrauera are entitled to the exdurive 
^ and they are not, and cannot be, according to legal 
M>irpHitation, trade marks of theirs; therefore sustaius the 
dateea, and refoaes the interdict craved: Finds the purauera 
lihUe in expenses; aUowa an account thereof to be lodged, 
ad lendtB the aame to the auditor to tax and report, and 



KotK.<->The object imputed to the defender in adopting 
and asmg the red lamp, as stated in the petition, waa really 
fte only point in thia caae which required much consideration. 



fBoaose, if for the fraudulent purpose of deceiving the public 
into the heHef that his omnibuses were the pursuers^ the 
Moder had assumed the red lamp, and if that purpose had 
been saocesBf ol, and he had profited by the deception, then 
there might have been grounds for restraining him in prose- 
Qotiog such a courae which might have been hSd to be illegal. 
Bat tiie proof dees not support the imputation; it has been 
atabliahed that the defender'a omnibuaes difier ao entirely 
Jraaa the pursuers*, that even a caaual glance might detect it. 
*he panniers' carriages were larger, punted green, and on the 
ooat panehi their company's name appeared conspicoounly; 
^ places on the sonte which the omnibuses paeaed were 
pnatad on the main panek, the Queen'a arms, and words 
"Boyal Mail," were painted on the rides, and one or two of 
^ omnibases bore the flattering title, '* Favourite," on the 
■daa. Then the ateps leading to the inride were broad and 
WW, and the ascent to the roof was assisted by handsome braas 
wd ndla^ which, as one of the witneaaes depones, were " par- 
aeokiiy goKsefully set." The defender's omnibosei^ on the 
mm hand, wwo mncb plainer in n^la; they wws p«Uitod 



white, and on the ride paneb appeared the name " Walker^s," 
without any other lettering; on the door at the back end there 
was the name '* James Walker," and the places on the line of 
journey. The hand rail to the roof was of iron, hung verti- 
cally and awkward. 

With such manifeat external difierenoes, it is inconceivable 
that the defender could have attempted to deceive a diaoemiog 
public into the belief that hia were the purauera' omnibuaes^ 
and nnobaervant or heedieaa patrona and paaaengera might 
have gone into any of the omnibuaea, however diatloguiahable ; 
that; however, would not have happened through any decep- 
tive act, but aa the reaolt of careleeaneaa. 

Aa to the purauera' claim to an exdurive uae of a red Kght, 
placed as theirs waa, and confined to the Partick and Glasgow 
route, it ia not easy to underatand on what grounda it can be 
aupported. In their petition, it ia true, the purauera have 
averred that they adopted aa a peculiar and distmctive or trade 
mark, a new light, which baa been called a red light, or glass 
lamp ; and had this been correct, then there might have been 
room for objecting to the defender imitating and using such 
new light, espedjJly if by it the public had come to recognise 
the pursuers*^ carriages. But unfortunately for that conten- 
tion it ia inaccurate, ao &r as regards the novelty of the light; 
on the contrary, it baa been proved that m early aa 1845, 
omnibuaea pUed on the atreeta of Glasgow, having lunps ex- 
hibitmg rod coloured lights, and lamps of the kind have not 
been uncommon since, both on city, suburban, and country 
omnibuses. No doubt the ptirauera wero the first to uae the 
red Ught on the Partick and Glasgow route, but the queation 
occura, whether that circumatance rives them the pnvUege of 
excluding others from ueing it It appears to the Sheriff- 
Substitute that they have no such privilege— they might as 
well daim exdusive right to have the carriages painted green, 
or to have brass hand rails to thefr roof steps, or, if they had 
sdected and first used a new Une of road for carrying pasaen- 
gera, vrith equal propriety they might have aought to have 
the defender prohibited from atarting conveyancea in opporition. 
There cannot reasonably exist an exdurive right to the use of a 
coloured plate of glass m a Ump, nor to a particular place on 
a carriage whereon to hang it, nor do coloured lamps of this 
kind form trade marks under the sututes r^uUting these 
matters. It has been provided that a trade marie as appU- 
cable to Scotland, ahall indude a name, rignatore and letter, 
device, emblem; figure, ricn, aeal, stamp, diagram, Ubd, 
ticket, or other mark used to denote "any artude of trade, 
manufacture, or merchandise, to be an article or thing of the 
manufacture, worknumahip, production, or merchandise of the 
peraon complaining, or to be an artide or thing of any pecn- 
har description, made or sdd by such person," 25 & 26 Vict, 
c.88,s.l. Now, a coloured light is not of the daaa of em- 
blems which could poaribly fall under the above enumeration, 
denoting any peraon'a trade, etc., unleaa, indeed, the red lamp 
over an apotheokry'a atep door waa induded ; nor ia an omni- 
bua, which runa for hire, an artide of trade, to which auch an 
emblem, if uaed, could, under the atatute, apply. But a name 
or description on an onmibus, or a colourable imitation of a 
name or deacription, might be ao injuriooriy uaed that legal 
protection might be found. Thus, before the present Mer- 
^andise Marks Act pasaed, it waa ruled that one omnibua 
proprietor waa not entitled to adopt on his carriages a title 
OT designation by which another omnibus proprietor had 
diosen to distinguish his, and injunction was granted KwM v. 
Momm, 27th July and lOtii Aug., 1830, Bdk Court, 2 
Keen's Bep. 218. The prindple on which this judgment pro- 
ceeded was this—usbg the hmguage of Lord Langdale (Master 
of the Rolls)—'* It is not said that the plaintiflb have any ex- 
durive right to the words " Oonveyanoe Company," or " Lon- 
doQ^Oonveyanee Company," or any other words ; "but tiiey 
have a right to call upon this Court to restrain the defendant 
from fraudulentiy using preciady the same words and devices 
whidi they have taken, for tiie purpose of distinguishing tiisir 
property, and thereby depriving them of the foir profits of 
their bwineaa,by attncting cuatomontfae false representation 
that carriages really thedefendant's belong to and are under 
the management of the plaintiflb." In this case the defendant 
ran hia omnibus along the same route as the plaintifia ran 
theirs; he used the words, "Conveyance Company," and 

London Conv^ance Company," which dis tin g nishad the 



phdnti£b''ovr]agesonthevery sune parts of his omnibases, in 
Stosame dianoters, and havhur a rtar and jwter p^iad 
thmoB pcw^sdy IUm tho plaint «4M tQvhldi, haM 
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coaoftm»n and guards dressed Id the green livery and with 
gold hat-bands, precisely as theplaintifis* servants were clothed, 
and the imitation was complete — all these fraudulent acts 
were awanting in the present case. The principle of Knott's 
decision is the same as pervades other trade mark cases. In 
nearly all of them it will be seen that the defendant had imi- 
tated the plaintifiTs labels, or the title of his goods, or the shape 
of his packages or bottles, or had adopted his name for the 
fraudulent purpose of supplanting or affecting the plaiotifF in 
his establisned trade. But it was never heard of that a de- 
fendant had been restrained from using the same colour of 
label, or of wrappers enclosing the packages which a plaintiff 
had previously used. Had the pursuers' lamps been of pecu- 
liar conformation, prepared from designs supplied by them- 
selves and for their own uses, then there might have been 
cause for an action if the defender should have imitated these, 
because, not the light nor its colour, but the shape of the lamp, 
had been borrowed; and it does not make any difference that 
the defender's lamp was placed at the driver's foot-board, be- 
cause that is so obviously convenient, prominent, and proper 
a place, that no one could say that it was a spot of his selec- 
tion, and that he would not suffer another to hang his lamp 
there. 

Whae the l^eriff-Substitute has felt that he ought not to 
vindicate such an exclusive right as the pursuers have set up, 
nnce fraudulent purpose and effect cannot fairl v be contended, 
yet it may be proper to add that the defender would have 
shown better taste had he exhibited lights on his carriage of 
a different colour, such as green or blue, which would have 
given no cause for the complaint that he had copied his rivak 
in any of their arrangements. . Still he has contended, with 
some reason, that as a red light, by its long use on railway and 
otherwise, bad now come to be known as a signal of danger 
or warning (and these were the primary purposes of all car- 
riage lights at night), he was entitled to use, and was not 
bound to forego the advantage to be derived from mounting 
on his omnibuses a red-coloured lamp, tiie intention of which 
had come to be so well understood. 

Against this Interlocutor the petitioners noted an 
appeal, but afterwards withdrew it. 
Ad. Galbraith & MaoLay. Alt. W. Mubdooh. 



17th Jaituaby, 1865. 
SHERIFF GOUBT, LANARKSHIBE-^LASQOW. 

(Shibifvs Sib A. Alison and Smith.) 



Hegoie and Son v. Mbs Samson. 

Landlord and Tenant— Title to sue. — Circumgtancu in 
wMch held^ notwithstanding the terms of a missive ofnt^ 
that a party suing in the character of a principal tenant 
had no title to sue as such, 

Thb petitioners averred that they were the principal 
tenants of certain premises which they had let famished 
to the respondent, monthly, firom June, 1868, at £9 
per month, conform to letter of set. The respondent 
denied that she was the tenant of the petitioners; t)^t 
she had taken the bouse from Mr Phillips, but that she 
had purchased from the petitioner a quantity of furni- 
ture, which was then in the house. 

A proof was led as to the fSscts, and after a hearing 
the Sheriff-Substitute pronounced the following Inter- 
locutor: — 

Having heani parties* pcocurators and made avimndnm, 
and thereafter having resumed consideration of this process 
with the proof and podnctions, in point of £Mst, Finds that 
the rsroondent adnnts that she signed the minive of set in 
tibs bcok, Ko. Q-1, wUoh is now duly stamped, and she has 



occupied the house therein referred to from 15th June^ 1863, 
to Whitsunday, 1864: Finds that the respondent had taken 
said house from Mr Phillips, the landloxd, on 28tb April, 

1863, at a rent of £26 for the period from Whitsonday, 1863, 
to Whitsunday, 1864; but, afterwards, on 2d May, 1868, the 
petitioners, through thdr factor, Mr Jenkins, took the tame 
house from Mr Phillips, and put therein the fomitors^ th« 
inventory of which is in the book, No. 5-1, signed bv the 
respondent: Finds that the respondent has not proved h«r 
averment, that the petitioners sold this furniture to her, and 
agreed to take payment of the price by instalments: Finds 
that the respondent has not proved that when she signed the 
book, No. 5-1 of process, the word '*nine" was not in it^ or 
that said word was afterwards put in by the petitioners or 
their foctor, Mr Jenkins: Finds that the petitioners have paid 
the whole year's rent of said house to the landlbrd, Mr 
Phillips; and the respondent does not aver that she paid anj 
rent, either to the landlord or to the petitioners, except the 
£U for which the petitioners gave her credit in the petition: 
Finds that the period from 15th June to the following tena 
of Whitsunday is 11 months, and rent at the rate of £9 « 
month for that period is £99: in point of law, Finds that the 
respondent, by signing the missive, or the book. No. 6-1, took 
the house therein referred to from the petitioners as a far- 
nished house, at the rent of £9 a month, and must be held to 
have given up her lease from Mr Phillips, and to have homolo- 
gated the petitioners' set from them: Therefore repels the 
defences: Finds the respondent is doe to the petitionen the 
sum of £88 sterling, sa balance of rent from 15th June, 1863, 
to Whitsunday, 1864, with interest, as craved: Finds the re- 
spondent liable in expenses of process, and grants warrant to 
any licensed auctioneer in Gla4[ow, at sight of the petitioners, 
and for whom they shall be responsible, to sell, by public 
roup, the furniture and other effects sequestrated, or as many 
thereof as will satisfy and pay the rent due at Whitsunday, 

1864, being £88 sterling, with interest and expenses: appcmts 
intimation of the sale to be made by printed hand-bills eijght 
days previous to the day of sale, and duly to intimate the time 
and place of sale to the defender four days previous to the d»y 
of sale; and ordains the petitioners and executor hereof to 
lodge a report of sale and an account of expenses in the hands 
of uie Clerk of Court within fourteen days after the roup^ 
with certification; and remits the account of expenses and 
auctioneer's charges to the auditor of Court to tax and report; 
further, grants warrant to and authorises Messrs J. & J. 
Morrison, licensed auctioneers, to deliver up to the petitianeKB 
the furniture and other effects belonging to the petitioners, 
which were placed in their custody by the warrant of date 
25th May, 1864, granted in the incidental petition. No. 11 of 
process, and decerns. 

Note. — ^The defence stated by the respondent in this action 
is a denial that she took the house from the petitioners as a 
furnished house, at a rent of £9 a month. She says she took 
the house, unfurnished, from Mr Phillips, the UndkNrd, at a 
rent of £22 a year, and applied to Mr Jenkins to supply her 
with furniture to furnish it; that he agreed to do so—to sell 
fumitnre to her, and give her two years* credit to pay the 
price, and then took her to the petitioners, from whom the 
furniture was got. She admitted, however, when ftTamined 
as a witness, that she signed the missive of set in book No. 
5- J, though she says that it was blank as to the amount of 
rent to be paid, and that the word ''nine** was afterwards 
filled up by Jenkins. But there is no evidence to support either 
her averment as to the sale of the furniture or the state of the 
miBsive when she signed it except her own, contradicted on 
the first point both by Mr Heggie, jun., and Mr Jenkins^ and 
on the last by Mr Jenkins. Had she attempted to improbate 
the missive by the evidence led, she would have oompletely 
failed to do so. No doubt she has proved that originally, and 
before she contracted with the petitioners, she took the house 
from Mr Phillips from Whitsunday, 1868, to Whitsunday, 
1864, at a rent of £26, not £22. But, by signing the minive 
No. 5-1, she took the same house as a fumiSied one from the 
petitioners, and renounced her lease with' Mr PhilUps. 

The defender appealed, and the following judgment 
was pronounced: — 

Having heard parties' proouraton under the defiendec^a 
appeal, upon the Interlocutor appealed against, proof addooed, 
pcodtwUona, and whole procaii, for the reaaoiM sMsd in tiia 
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ftflowiog Note, FindB that the evidence that the defender 
Mn Samson is and has been throughout the real tenant of the 
Undlord, Phillips, of the house in question, preponderates 
WW that which has been adduced to instruct that the pur^ 
men or their agent, Jenkins, were interposed as a middle 
teant between the landlord, Phillips, and the defender, the 
idmitted occupant: Therefore, finds that the pursuers were 
not clothed with the rights of a landlord quoad the defender, 
iiad were not entitled to sue out the present sequestration: 
Therefore alters the Interlocutbr complained of, dismisses the 
ic^n, and appoints the furniture and articles sequestrated 
which were in the house, and removed for safety ad interim 
to the auctioneer's premises, to be returned back to the house 
from which they were so removed, reserving all competent 
wnnsatthe pursuer^s instance against the defender, and to 
fte defender her defences therea^nst as accords: Finds the 
defesder entitled to expenses, of which appoints an account to 
be nTon in and taxed by the auditor, and decerns. 

Kon.---TbiB is a very perplexing case in consequence of the 
real meaning of the parties being evidently different from 
wast it appears on the face of the documents produced in pro- 
owiegirding it, and the evidence on the opposite side is so 
MMiy balanced that a mere trifle casts the balance either 
jp. The view which the Sheriff takee of the case is this. 
Ihe defender had confessedly taken the house unfurnished, 
»Mch she occupied as tenant, from Phillips, the proprietor, at 
» rest of £26 a year, and the defender has all along been the 
jwopant. The question is whether, at or before Whiteunday, 
IJW, this tenantry of an unfuniished house was transmuted 
Jte one of a fumished house let by the pursuers to the defen- 
OT,sUrentof £9 a month, or £108 a year. To instruct 
JJ^tte pursuers have produced a pass-book signed by the 
dwjder, agreeing to take the house furnished from a person 
ZS? * ^^'* »genti »t the rent of £9 a month, so that, 
■wwdmg to these documents she had taken the house twice 
WW for the same term, Ist, at the rent of £26, unfurnished, 
«WB the landlord, and again at £9 a month, fumished, from 
2J™' This appears at first sight to be a very strange 
■»« of proceeding, but it is at once seen what it meant 
^MD the pursuer's own books are examined, which bear, 
«wwr date 30th May, 1863. an entry of furniture to the 
"2^*0' £^6 178 6d, as sold by them to Mrs Samson, the 
Jwnwer. The meaning of the parties evidently was to hold 
«* flie pursuers as the sub-landlord or principal tenante, 
«M in that way to give them a hypothec over the furniture in 
me hoQse which had been sold by them for the payment of ite 
Pwo, and protect it from the defender's creditors. But the 
"Wdefect in the pnrsuer's case lies here. They have pro- 
J»M a missive oflfer signed by Jenkins, agreeing to take the 
wusefrom Phillips at a rent of £26 a year, but they have 



-^-.^^, AS „CH, Awuvwcu ujr uu [juBWflBBiou OH \ueiT pan. 
f the tax-reoeipts produced instruct that the defender 
WDtmned throughout to be the sole occupant of the house, 
«W the whole receipto are in her name. The entry in the 
^jwr's daybook, which at first debited the defender by 
SSLT* . *^* P"®® °^ *^® articles of furniture, has been 
™gM with a different hand and with different ink into 
aonse occupied by Mrs Samson at Dalhousie Street," which 
f^ecUy absurd. In the passbook, too, signed by the de- 
^or, the word "nine" for the rent is written in a different 
ma and larger tban the rest of the writing, and there is no 
Vwence to instruct that that word was filled in when the mis- 
«^« was ug^ed. The only thing approaching to evidence of 
Mspniroers mid tack are of their being tenante under Phil- 
iffi."iJ^® "***P* ^y *^* Umdlord, dated 15th May, 1864, for 
we flatf year s rent due at that term. But this single receipt 
Mg!?*?S-?*^ ^^^ flio^oOT, and produced in process on 20th 
«^, 1864, two months after the action had bc^on, cannot 
JJJ^h the other evidence which so clearly instmcto that 
«« transaction between the parties really was a sale of the 
wnitwe by the pursuers to the defender, sought to be veiled 
^» a fictitious constitution of a right of tenancy, with the 
"«w of securing, if possible, a preference to them for ite price, 
Si flv'^i^' ^* '""^ *^« dUigence of the defender's creditors. 
«e Shenffja aware that he lately decided another case very 
dS^„- v^^.f '^■®°* ^^^^^y *^® opposite way. But what 
«^uish«i the present from that case are the two cir^um- 
aS. V ^^ *^® iMdlord, PhUKpe, swears that he knew 
*««niag about the pursuers, and always regarded the defen- 



der as his tenant; and that here the pursuers' own day-hook 
is produced, which instructo that the transaction commenced 
with a sale of the furniture to the defender, which is what she 
has all along alleged, and is directly at variance with the pur- 
suer's allegations of a mid tenancy having been interposed 
between the landlord, Phillips, and the defender. 

Ad, W. B. Lbitoh. AU. J. Fishbb M'Labin. 



24th Jakuabt, 1865. 
SHERIFF COURT, LANARKSHIRE— HAMILTON. 

(Shkbitfs Sib A. Alisov akd Vxitoh.) 

McMillan and Others v. Rae. 

Semtnde— Flowing Water— Title to Boe— Juriadiction 
—1 and 2 Vict, c. 119, sect. 16.— FcW that under the 
1 and 2 Vict,^ c. 119, the Sheriff is competent to judge 
of the constitution and exercise of real or predial servi' 
tudes. Objection — that mere inhabitants have no title 
to sue an action involving the question of the constitution 
and exercise of a real or predial servitude — reserved till 
after proof as a point partly preliminary and partly 
on the merits. 

This action was at the instance of John McMillan, por- 
tioner, Uddingston, and others, against James Rae, 
farmer, Bog, Uddingston, heritable proprietor of the 
lands of Bog, in the parish of Bothwell, defender, con- 
clading in terms of the Act Ist and 2d Yic, cap. 119, 
fiec. 15, that the pursaers, who are heritable proprietors, 
fenars, and inhabitanta in the village of Uddingston, in 
the parish of Bothwell, be found and decerned to have 
a good and andoubted right to the nse and privilege of 
the stream or flow of water which passes through a drain 
ffltuatedin the field or enclosure adjoiningthe well or water- 
ing-place called the Porter's Well, situated in Udding- 
ston, of which well the said stream or flow of water was 
the source, which well was public and common to the 
pursuers and the other inhabitants of Uddingston ; that 
the pursuers, their predecessors, and others, had the 
right of servitude of using the said stream or flow of 
water, as it issued and flowed through the said drain 
and enters the said well, undiminished by any artificial 
operations for intercepting, diverting, drawing, damming 
up, or retaining the same, and that for time immemorial, 
or at least for upwards of 40 years for all lawful pur- 
poses, and particularly for supplying the pursuers and 
others with water for domestic and other purposes: 
Farther to find that the defender had no right to inter- 
fere with the said stream in forming any drain, water- 
course, or other work, for diverting, carrying away, 
damming, wasting, or destroying the said stream, 
wbefeby the water may be prevented from fiowing into 
the said Porter's Well. To interdict the defender firom 
using a new water-course recently dug by him in an 
adjoining field on his property, lying to the south-east 
side of the present well, for the purpose of diverting the 
water from its ordinary course, and collecting the same; 
and to ordain him to restore the water-course to its 
ordinary and accustomed run, flowing in a natural and 
undiminished current into the said Porter's Well, and 
from polluting the water of the said stream before it 
entered into the said well. 
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Th6 defender entered an appearance, and defended the 
action. 

The pamier pleaded— (1) The pnnnien and other pro« 
prieton, fenars, and inhabitants of the village of Ud- 
dingston, having from time immemorial, or at all events 
for apwards of forty yeazB, enjoyed the nae of the aaid 
stream or flow of water as it ioraed and flowed into the 
said well, have a good and ondonbted right to the use 
and privilege of the said water, as mentioned in the 
above condescendence, and the pnrsoers are entitled to 
decree to that effect against the defender. 

(2) The defender having illegally and nnwarrantably 
cat np or otherwise damaged the said drain or water- 
course, and diverted or drained off the water of the said 
stream from flowing in its ordinary and accnstomed 
channel through the said drain or water-course into the 
said well, he is bound to restore the said drain or 
water-coarse to a proper and efficient state for convey- 
ing the said stream into the said well in an undiminished 
state, at all events he is bound to restore it to the same 
condition in which it was previous to the operations 
complained of. 

(8) In the event of the defender's feflure to restore 
the said drain to a proper and efficient state as afore- 
said, the pursoers should be aathorised to employ work- 
men to do so, and, in that event, the pursuers are 
entitled to decree against the defender for the ex- 
pense of said operations, aU as concluded for in the 
BUmmoDS. 

(4) The pursuen are entitled to interdict against the 
defender's interfering with the said stream or flow of 
water, and the said drain through which it flows, in 
time coming. 

(5) Generally the pursuers are entitled to decree as 
concluded for, with expenses. 

The defender pleaded— /V€/tmtnafy—(l) The peti- 
tioners have not set forth and do not possess a sufficient 
title to prosecute the present action. 

(9) The operation of draining the defender's land 
complained of^ having been completed before the com- 
plaint was presented, the interdict sought is incompe- 
tent, and procedure by action of decUrator in the Court 
of Session is the only competent ferm of procedure for 
having the petitionerB' competing right with the defen- 
der's heritable title established. 

(8) The defender is heritable proprietor, duly infeft 
In the foresaid field called Eilnridge, and the whole 
minerals therein, and as such is in the exclusive ocoapa- 
tion of the lands mentioned in the complaint, and every- 
thing thereon or therein. 

(4) It is not competent to have the alleged right to 
the spring or flow of water libelled, or the alleged servi- 
tude to the drain or access to it libelled, decided in this 
petitory action or otherwise than by action of dechirator 
in the Court of Session. 

(6) Under hisright of absolute proprietor, unrestricted 
l^ reservation, servitude, or otherwise, the defender was 
and is entitled to drain his land without reference to the 
natural consequence of his acts to the complainers, and 
he is entitled, in the lawful use of his property, to open 
quarries, dig pits or shafls, and do all acts necessary to 
quarrying the freestone, and working, winning, and 
carrying away the coal, ironstone, and other minerals in 



the land, although doing so should drain erery well in 
the village of Uddingston. 

(6) The act of draining his land was a lawful set of 
property, neceaary for its improvement and iti oolthFi- 
tion, and as the petitioners have not averred nimoody 
or in emulation, they are not entitled to the interdict 
sought. 

(7) No right of property in or servitude over tmseen 
springs or underground flows of water can be soqnired 
by lapse of time, prescription, or otherwise than by 
special grant. 

(8) The right set forth by the petitioners to have tiie 
drain water from the defender's lands discharged into 
the hole called ''Porter's Well," cannot compete with 
the defender's absolute heritable title to the lands, which 
is unburdened by any such right or servitude. 

(9) The action is incompetent. 

(Lastly.) The action being groundless in feet and ia 
law, the defender should be assoilzied with coats. 

A full record was made up, parties' procurators haring 
been heard at great length, the Sheriff-Suhstitnte pro- 
nounced the following Interlocutor: — 

Having heard partiea' procoratora on the prelinuaary plflM^ 
Finda that this action condudes to have it fooad that the pu- 
Baers have a right to the use of a flow of water whi<^ mni 
through a field belonging to the defender, to a well ctllad th» 
PortePs Well, on the ground that they, and their piedeoeMon; 
and others have uaed the same for upwaids of 40 jmtb, and 
that the defender ought to be interdicted from any opentiou 
tending to interfere with the said right, and to have tiie de- 
fender orduned to restore the drain csondocting the water to 
said well, and feiling his doing so, to sathoiise the pofaen to 
enter upon the lands for that purposes Finds by Aot of Far 
liament, 1 and 2 Vict., c. 119 and 16, juriedictioniigifeBto 
the Sheriff Court in questions toucbini^ either the constitiitioo 
or exercise of real or predial tervitudet: Finds, therefeie, ia 
point of law, that the action is competent before this Obort^ 
and that the pursuers, as proprietoFs, feuars^ and inhabttaBti 
who are allesed to have used the said right of taking mkr 
from said w^ for 40 years and upwards, ha?e an undoohfeed 
title to sue the action: Therefore repels the prelimlnaty plea 
as such, reserring all questions aridng out of the dofiBodei^s 
rights at conmion law, with referenoe to dninmg er olh« 
operations by which the stream of water is stated to have ben 
diverted, untU after a proof shall have been led of the rapeo- 
tive averments of partiea, and appoints parties* proeofaton to 
appear and adjust the record after the Jj^terloootor shsD hsie 
become final. 

The defender appealed, and after a hearing the Sheriff 
pronounced this Interlocutor: — 

Having heard parties' prooorators under the deftnder^ 
appeal, upon the Interlocutor appealed against, and made 
aviaandum, and considered the preliminary defenoee snd 
whole process, Finds that this is an action by the ponoeif 
to have it found that they have right to the use of water is 
a field belonging to the defender, and to dnin that water into 
a public wen on the street or road: Finds that the defends 
does not dispute the right of the pursuen to draw water firon 
the well in question, which is outside of the defender^ pro- 
perty, but he denies their right to enter upon tiie property 
and make drains therein: Finds that the defender also deoiei 
the jurisdiction of the Court to entertain such an action si the 
present, which, as involving an heritaMe right, he mahit^ 
is privative to the Court of Session; and that even sapposiv 
the Court competent, the pursuers are, many of them, dleged 
to be only mhabitants, and not proprietors of aoy tanementi, 
and as such can have no right to insist in the action: Fiodi 
that the case is one of a servitude aquae hauriemdae at aqwrn 
dueta, and as such is competent in this Court under tbereooit 
statute of Ist and 2d Vict, cap. 119: Finds, as regards the 
second preliminaiy defence, that the aolien cannot be bMfA 
on by mere inhabitants; that it is patay piebdntij aoi 
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partlj OD the meritii: Therefore, reserves the sftme to be 
decided, therewith reserving all pleas tbereanent: Finds that 
titiioagh the pnrsuer M'Millan, i^ter his contestation had 
Udreo phwe, has ahaodoned the action, and been found liable 
in expenses, that does not aSect the right of the other ptmuers 
to insist on the action: Therefore, with these findings and 
observation^^ adheres to the Interlocutor appealed against, and 
dismisKs the appeal. 

Act, William Bbown, Hamilton. 
AU, WauAM GiBBiE, Strathaven. 



24th Jastuabt, 1865. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(SHBUFrs Sm A. Alison, Babt., and H. G. Bbll.) 

John M'Intyre t;. F. A. Wolski. 

CoDtnct— SabmiaBdon — Title to aue. — A contract was 
oitered into with a builder to build a tenement of houses. 
In t^ contract was a clause providing " that all dis- 
putes and differences of opinion will be referred to J. S., 
the architect of the building^ whose award will be final 
md binding gn all parties." The architect made the 
watitrements^ and gave a certificate that a balance was 
due. In an action for recovery of this balance^ objec- 
tioH—tkat the architect was barred from deciding as 
arbiter under the submission clause — sustained (by the 
Sheriff-Substitute); reversed on appeal by the Sheriff- 
Ikpute^ and held that though the submission clause was 
Innding on botJi parties^ the defender was stUl entitled 
to raise his action. 

Iks WM an action for the recovery of £137 lla 8d, the 
)>B]a&ce of an account for building a double tenement of 
^'Msesin Glasgow in 186L-62, conform to priced measure- 
Jne&tBi The record was made up by condescendence and 



Thfipnreaer pleaded — (1) The pursuer having executed 
^ whole work und^ the orders and control of an in- 
jector appointed by the defender, and to the satisfaction 
^ (be architect, he has thereby completed his contract in 
^^>^ of his offer, and is entitled to payment of the 
"^ce of his account as shown in the priced moasure- 
aeut; (2) The deviation from the plan on the kitchen 
TOdowa on the sunk flat not having been latent, and 
<fa»rered only after the building was finished, but 
Patent and acquiesced in by the defender's inspector at 
*te time it was done, and the pursuer having been 
^wed, without objection, to proceed with and finish 
*l» work, which has since been occupied, the defender is 
aow precluded from refusing payment on that ground ; 
(3) The defender, in building the tenement in question, 
^^g placed himself in the hands of men of skill, under 
^kose control the pursuer was while erecting the build- 
>Qgi and these professional men having passed the pur- 
ser's work, and the building being finished and occu- 
Fed, the defender has no title to object to that work on 
^7 ground whatever; (4) The defender having stipu- 
lated in the estimate that in case of any dispute or diffe- 
Wnce of opinion regarding the work, that James Salmon, 
^*, architect, should be the arbiter, whose award would 
be final and brnding on all parties, when the pursuer's 
^ vaa accepted} the reference was completed^ and 



therefore the Court ought to remit the case to the arbiter 
to decide the dispute and report ; and (5) In the whole 
circumstances, the pursuer is entitled to decree as con- 
cluded for, and expenses. 

The defender pleaded-'(l) The pursuer is bound to 
give details and to instruct the accuracy of the whole ac- 
count claimed by him, and that the alleged balance is rest- 
ing-owing to the defender; (2) The pursuer is bound in 
exact implement of the contract founded on, which 
responsibUity is not afiEected or lessened by the super- 
intendence of the inspector or architect, and until the 
work has been completed in terms thereof, no balance is 
due by the defender, and at all events the balance 
claimed, not being equivalent to the defender's loss 
through fault of the pursuer in executing said work, the 
defender is entitled to retain said balance, and pro tanto 
to compensate therewith his said loss; (8) The pursuer 
is bound to correct all errors or deviations from the 
plans given him to work by, if that is possible, and is 
liable in reparation of damage caused, or to be caused, 
to defender from said mistakes, and he rectifying them 
in whole or in part, and the defender is entitled to 
retain them for the work done in part implement of said 
contract, in security and for payment of the damage 
occasioned by, and to be incmred in replacing and cor- 
recting other parts of the work which have been im- 
properly executed; (4) The defender is not liable for 
the price of work done otherwise than in conformity 
with the architect's plans, or of work done in altering, 
concealing, or improving the pursuer's imperfect work 
or departures from said plans; (5) In the circumstances 
above stated, the defender is entitled to deduction or 
payment from the pursuer of the difference between the 
price of pavement erroneously ofiered at Is p&t square 
yard and the market value of said pavement at the time 
of the pursuer's offer, or to the difference between the 
pursuer's estimate and that of i&ir NeiLK>u, or in law, 
and by virtue of pursuer's agreement, to the pavement 
offered by the pursuer on payment of the price of Is per 
square yard; (6) The pursuer's blunders above referred 
to are deviations outwith the plans, and do not fiill 
within the reference clause in the pursuer's estimate, 
and, separatim^ the said James Salmon, as well as the 
pursuer, is liable for the defender's loss when departures 
from said plans and estimate have been permitted 
through his neglect or carelessness, and he is barred 
personali exceptione from deciding as arbiter on the 
amount of said loss, or on the remedy to be applied for 
lessening or removing the effect of said unauthorised 
deviations; (7) The balance sued for not being due, the 
defender is entitled to expenses; (8) The said sum of 
£4 6a id is claimable from the pursuer-^n respect of his 
failure to complete the necessary painting and puttying 
contracted and charged for; (9) The pursuer beiqg 
lucratus by the amount of work in said account of 
£4 6s 4d which he has charged for and not performed, 
the value of said work, which defender has paid, falls to 
be deducted from pursuer's account. 

The record having been cloeedj and parties' procu- 
rators heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor:— 

Havinffagain heard parties' procurators and reviewed the 
piocessTFinds that the defender is not now bound by the 
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■tipuUtion in the estiinate, that all disputes and di ff erencea of 
opinion ahall be referred to James Salmon, Esq., architect, in 
respect that Mr Salmon is hhrredpenonali excepttone from acting 
as referee. 1st. Because he has already volunteered an opin- 
ion on the matters chiefly in dispute; and 2d. Because be is 
personally implicated in them, seeing that the pursuer avers 
that he liad Mr Salmon's sanction for the deviations he made 
from the plans, and the defender does not deny this, but com- 
plains of Mr Salmon having assented to said deviations: Finds 
that the defender does not deny that the measurement No. 2, 
founded on by the pursuer, brings out the balance sued for; 
but he objects to payment of sud balance on the various 

nnds set forth in the defences, mainly founded on the said 
fttions from the plans: Finds that the defender is not 
entitled to maintain tiiat he cannot be called on to pay said 
balance until the tenement be put in the precise condition it 
would have been under the original plans, unless he can in- 
struct that this could be done without taking down and re- 
building the whole tenement, or incurring an amount of 
expense altogether disproportionate to the injury sustained by 
the deviations: but Finds that the defender ia entitled to set 
off against the said balance, whatever amount of deterioration 
he can show that the propot^ has suffered, and in respect he 
declines to consent to a remit to a neutral person of skQl to 
report as to this; before further answer, allows him a proof of 
his averments generally, and more pcuticularly of the loss, if 
any, consequent on said deviations, and allows the pursuer a 
conjunct probation; grants diligence against witnesses and 
havers, and appoints the cause to be enrolled in the diet roll 
of the 10th instant. 

This Interlocutor was appealed, and after a hearing, 
the Sheriff pronounced the following judgment:-^ 

Having heard parties' procurators under the pursuer's appeal 
npon the Interlocutor appealed against, and whole process, for 
the reasons following, alters the Interlocutor complained of, 
sustains the pursuer's plea, that by the snbe&Bting agreement 
between the parties, the jnatter in dispute falls to be deter- 
mined by the opinion and the decirion of Mr Salmon, the 
architect of the building, and the referee selected for settling 
all questions of dispute by both parties: Finds that by the 
estimate for the work and contract between the parties, No. 
7/6, it is provided " that all disputes and differences of opinion- 
will be referred to James Salmon, Esq., architect, whose 
award will be final and binding on all parties, the whole work 
to be executed and completed in the very best manner, to the 
satisfaction of the arobitect." The *' architect reserves pow^ 
to make any alterations either in plans or mode of executing 
the work, and to increase, diminish, or iJtogether omit por- 
tions of the same as he may deem necessary. The work to 
be measured when finished, and priced in accordance with this 
estimate:" Finds that in pursuance of these powers Mr Skfanon 
examined the measurement of the work, and annexed thereto 
a certificate in these term8~"Thi8 measurement has been 
examined and found correct, leaving a balance of one hundrod 
and thirty-seven pounds eleven shillings and eightpence due 
the contractor (^8187 lis 8d). Mr Wolski is requested to 
check the cash payments:" Finds that the present action is 
brought for thii balance so brought out and certified by Mr 
Sahnon: Finds that it is pleaded in defence that Mr Salmon 
has diBquaUfied himself as referee in the present matter 
though chosen by both parties, in respect 1st, He has ex- 
pressed an opinion ex parte upon the merits of the matter in 
dispute; and 2d, By having an alleged personal interest in 
the matter, in consequence of being, as asserted, liable in 
damages from neglect of the duty imposed upon him m the 
architect for the building: Finds in regwd to the first plea> 
that it was his duty, as the architect of the building, andthe 
party who was to superintend its oonstmction, to oxp r o s s 
from time to time to the builder lus opinion on what was 
going on, either approving or disapproidng of the same, and 
that the fact of his doing so, so far from being a dereliotion 
of duty, or an ex parte ezpresrion of opinion, was the per- 
fbrmanoe of the very duty entrusted to him by the parties, 
and therefore constitutes no valid objection to his deddiag in 
any matters in dispute between the parties: Finds in regard 
to the second objection, of his having a personal inteieet in 
the matter in dispute, that it Is equally unfounded, in respect 
the faults alleged are stated to have been committed, not by 
^ aiohiteot but hj the buildwi and that it appears from tlie 



oorrespondenoe, that so &r from having directed or approbited 
these errors, he condemned them in the strongest termi, sad 
gave such advice regarding their remedy after they had beat 
committed, as in the drcumstanoes appeared most expedient 
for all parties; therefore repols this objection as to Mr 
Salmon's deciding the matter in <&pute; and in respect tin 
claim of the defender to retain the bslanoe of the account raed 
for has not yet been determined by the referee when he oerth 
fied the measurement^ and the balance due, but still fslb to 
be decided by that gentieman under the general daoBe of 
referenoe to him by the parties; before further answer, renuli 
the case to Mr Salmon, with power to him to hear paitiea lod 
take evidence, and recommends him to prepare and lodge s 
report on the deductions daimed from the account libelled oa 
by the defender, and the other matters in diqiute between the 
parties jtiam primitm. 

Mr Salmon gave in a report in terms of the remit 
made to him, and the Sheriff thereafter remitted tlie 
case back to the Sheriff-Substitute, in order that partia 
might be heard thereon, by the following Inte^ 
locutor: — 

Having resumed consideration of this case, along with the 
report by Mr Salmon under the remit in the last InteiloentoR 
in respect the appeal against the Interlocutor of the Shenff 
Substitute has beoi disposed of, and the parties are entitled 
to be heard before the Sheriff-Substitute upon the esse se it 
now stands, along with Mr Safanon's report now lodged, 
Remits to the Sheriff-Substitute to hear parties npon ^ cms 
as it now stands, and do therein as to him may seem just. 

Parties' procurators baying been heard on Mr 
Salmon^s report, ihe Sheriff-Sabstitute pronounced thii 
Interlocutor: — 

Having heard parties' procurators, and reviewed tiie pro- 
cess, For the reasons stated in the annexed Note, aakei 
avizandum with the cause to the Sheriff- Depute. 

NoTB.~By his Interlocutor of 17th June last^ the Sheriff- 
Depute found that^ under the contract between the pHtisB 
No. 8/1, there was a binding reference of all disputes and 
differences that might arise on the subject of the woric in 
question to Mr Sidmon, architect, and that notiiiiig bad 
occurred to liberate either party from the obligation to refier 
to Mr Salmon. The Sheriff therefore found that Mr Salnua 
was the proper person to dedde the matters here in dispete^ : 
and without dismissing the case remitted it to B£r Sahnon to , 
hear parties and take eridenoe, with a reconuneadatioa thii ; 
he should "prepare and lodge a report on the dednctioQi 
claimed from the account libelled on by the defender, end the ; 
other matters in dispute between the parties." Tins remit to 
Mr Salmon was not acquiesced in or consented to by the 
defender, and all that was done under it was ex pmrie, as Am 
defender made no appearance before Mr Salmon. The difi- 
culty which the Sheriff-Substitute has in desiing witii thii 
state of miltteiB is this:— If Mr Salmon is still the duly con- 
stituted referee between the parties, the qusations at iMM 
fall to be decided by his award as referee; and a report by a 
referee, not being equivalent to a judgment by him, dees not 
seem to be binding on the parties unless the report has been 
obtained under a remit of consent The Sheriff-Substitute^ 
however, may have misunderstood the precise import ef the 
Sheriff-Depute's findings in his Interlocutor, and he tberelbis 
thinks it nght that the process should be again brou^t under 
his lordship's consideration. 

Thereafter the Sheriff pronounced this judgment:— 

Having resumed ooomderation of this petition, with which 
avizandum has been made to the Sheriff by the Sheriff-Soh* 
stitute, in respect the case, properly speaking, is still befoni 
the Sheriff-Substitute, and avizandum mui been made with M 
by him to the Sheriff in order to obtain an ezalaDatioa of 
views in making the remit to Mr Salmon, architect^ in victitf 
of which a report has now been lodged by that gentleman in. 
process; with referenoe to the opinion expressed m the f<dt 
lowing Note, of new makes avizandum with the cause to tbi 
Sheriff-Substitute to consider Mr Salman's report and wholly 
process, and do therein as to him shall seem jost 

Kom^Xhe Sheriffli Tiew in pcoiMmMing the InMooatoc 
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of 17th June lut, which remitted the case to Mr Salmon, was 
dm:— He web decidedly of opinion that the original contract 
between the partiee boond both of them to sabmit any differ- 
enoe that mi^t arise between them in regard to the erection 
of ttia bmlding to Mr Salmon's judgment; and in this view it 
vonld have beion undoubtedly competent for him, instead of 
tikiDg Mr Salmon's opinion in this process, to have dismissed 
the ictioD, reserving to the pursuer to proceed as accords 
befine Mr Salmon as referee. But it appears to be equaUy 
competent, instead of dismissing the process, reserving to pro- 
ceed before Mr Salmon, to remit to that gentleman to hear 
pertieB and lodge a report upon the points in dispute in this 
prooen, and upon such report being lodged, to pronounce a 
decree conform to it without further litigation, and, if com- 
petent, Bodk a course appeared to be obviously expedient, and, 
isdeed, the only one that could be adopted, seeing the de- 
fander held off and refused to go into any reference to Mr 
Sdmon, and there is no process in law by which a party 
f^vfts^ to go into a rrference can be compelled to do so, an 
Ktbn at law before the ordinary Courts against such de- 
dbmg party is the oi^y competent remedy to the opposite 
puty. The defender, however, still stands aloof, and has 
dec&iMd to appear before Mr Salmon under the remit. He 
Cttoot, however, by so doing deprive the pursuer of his right 
teiuiit in a just demand, any more than he could, by simply 
Mi eotering appearance in an action, prevent the pursuer 
from obtaii^ decree against him. Mr Salmon appears to 
bave investigated the case with much care, and given an 
dsborato report upon all the points in the case, which appears 
to be in an points against the defender, as he disallows all the 
deductions for wfaidb he contended. If the case were r^- 
lulj before the Slaeriff, on appeal, he would have no hesita- 
tioB in pnmounciiig decree conform to that report, decerning 
igeiost the defend er in terms of the libel. But as the case is 
not M before hina on appeal, and, on the contrary, is still 
before the SierifiF-Substitute under the remit, he deems it 
better, though vary much as a mere matter of form, to re- 
Rmit the case to the Sheriff-Substitute, to deal with it as to 
bim may leem juert, holding the report by Mr Salmon as a 
report lodged under a remit by the Court made by a person 
by whose opinioia the parties had hound themselves to ahide, 
tbich is final and conclusive on all the points which it em- 



Under this re-remit the Sheriff-Sabstitate pronoanced 
ibe following Interlocutor : — 

Having resumed consideration of this process. Finds that 
tile Sheriff-Depufee found by his Interlocutor of 17th June 
^ that the matter in dispute between the parties "still 
^ to be decided by Mr Salmon, architect, under the general 
c^Mie of reference to him ** contained in the contract No. 8/1, 
•od "before &rther answer,** he remitted the case to Mr 
^hnon, " with fwwer to him to hear parties and take evi- 
dence^" and with a recommendation to him '' to prepare and 
Mg6 a report on the deductions claimed from the account 
13)d]ed on by the defender, and the other matters in dispute 
^^ciween the parties guam primwn:** Finds that by a second 
loterlocator, pronounced on the 22d Nov. last, by which time 
|fr Salmon's report No. 15 had been lodged, the Sheriff- 
l^ote in respect that " parties are entitled to be heard before 
^ Sheriff-Substitute upon the case as it now stands, along 
^ Mr Sahnon's report," rendtted the case to the Sheriff- 
cnbetitnte accordingly: Finds that at the hearing which sub- 
Hqoently took {dace before the Sheriff-Substitute, it was 
^^M. by the defender, and admitted by the pursuer, that the 
Koit having been made to Mr Salmon without the consent of 
Parties, he (the defender) declined to make any appearance 
o^on Mr Salmon, and said defender pleaded, that even on 
we sappoeition that the contract of reference was still in force, 
he would not be bound by an »? parte report: Finds that the 
'^(vence as contained in No. 8^1 is in these terms — " All dis- 

StfiB and differences of opimon will be referred to James 
hnon, Esq., architect, whose award will be final and binding 
^ ^ pwrtiee:*' Finds in the words of Mr Bell in his Law of 
^rhitraHon, p. 20, '* that in so far as any subject is included 
)Q a pending submission, or in a valid agreement to submit, 
It is thereby ipso facto excluded from the cognisance of a court 
oflaw hi any action between the same parties, in so much 
that the enstence of the submission, or of the agreement, is 
'*5<>gn5«ed as a good prelnninary defence against the action:" 



Finds that as it has now been found that there is an ATiw^t^g 
agreement to submit, which has not been cut down or rendmd 
inoperative by anything that has taken place since the date 
of the agreement, and as the defender will, in these circum- 
stances, be bound by the award of the arbiter whether he 
chooses to make appearance before him or not, the only com* 
potent course now open to the Court is to dismiss this action^ 
in respect that by the pursuer's own showing, supported by 
the findings of the Sheriff-Depute, the jurisdiction of the Court 
is excluded by the selection of a private person to arbitrate 
between the parties; therefore dismisses the action accord- 
ingly, but in the whole circumstances finds no expenses due, 
and decerns. 

NoTB.~The Sheriff-Substitute regrets that he cannot see 
his way to adopt the suggestion contained in the note oblig- 
ingly added by the Sheriff-Depute to his Interlocutor of 273k 
Dec. last. The Sheriff-Substitute took originally the view that 
the plea of the defender that Mr Salmon had disqualified him- 
self from acting as arbiter was well founded, inasmuch as, that 
although Mr Salmon had come under an obligation to the 
defender to see that the pursuer carried out the plans agreed 
upon for the building in question, deviations from these plans 
had admittedly taken place through the alleged carelessness 
of Salmon, by which the property was deteriorated in value, 
and for which deterioration the defender had intimated to 
Salmon that he held him responsible. The argument to which 
the Sheriff-Substitute gave effect was, that to permit Mr 
Salmon to judge as to whether the balance soed for was rest- 
ing-owing, was just to enable him to whitewash himself from 
all blame, by finding that the deviations were immaterial. 
An arbiter must stand absolutely indifferent between the par- 
ties-submitters. The rule, as correctly stated by Mr Bell, is 
this — " Even where a party has been named arbiter under a 
clause in a contract, and where disputes afterwards arise which 
fall within the submission clause, yet if the arbiter in the 
meantime has mixed himself up with the matter in dispute, or 
with one-sided interests which palpably tend to create a bias 
in his mind, and to identify him with one of the parties, so as 
presumably to affect his impartiality in judging between them, 
the Court will hold him disqualified from accepting the sub* 
mission and acting as arbiter." — BeU on Arbitration, p. 181. 
With phe views which the Sheriff-Substitute still holds of the 
position in which Mr Salmon stands, he could not give effect 
to an ^ea; parte report by him, and neither could he do so on 
the broader principle, that no litigant can be held as bound 
by the report of a party to whom a remit is made, without 
the litigant's consent. But if, as the Sheriff-Depute thinks, 
no disqualification attaches to Mr Salmon, he is entitled to 
pronounce an award or decree-arbitral, which will be binding 
on the defender. It is settled law, that a legally subsisting 
contract of submission is not revocable at the wiU of one of 
the parties. All that the other party has to do, is to lay the 
submission before the arbiter, and if the objector declines to 
enter appearance to be heard for his interest, he will be held 
confessed, and an award as valid as any other may be given 
against him, out of which his only remedy will be by reduction. 

Both parties appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties* procurators under the pursuer's and 
defender's appeal, upon the Interlocutor appealed against, and 
whole peooeaa as it now stands, in respect of the findings 
contained in the previous Interiocutors of the Sheriff, dated 
17th June and 27th December last, which are final, and fall 
to be carried out and given effect to in this Court, and in 
respect of the certificate by Mr Salmon, the architect of the 
building, appended to the measurement of the work in quee- 
tion, certif^g that the balance of £187 1 Is 8d sued for in the 
present action was due to the pursuer, the contractor of the 
building, before the action was brought, and in respect also of 
the report by Mr Salmon under the remit made to him in this 
process, alters the Interlocutor complained of, repels the 
defences, and decerns against the d^ender in terms of the 
condosions of the sunmions: Finds the pursuer entitled to 
expenses, including the expense of the remit to Mr Salmon 
under the present action, appoints an account of said expenses 
to be given in, and rendts to the auditor to tax the same and 
report, and decerns. 

Act. John Guy. Alt. P. S. Honiimak. 
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SOth Jahuabt, 1865. 
SHERIFF COURT, LANARKSHIRE—GLASGOW. 

(SHXBnrFB Sib A. AuBOV, Babt., avd Stbathkbn.) 

James B. Napiee v. The Glasgow and South* 
Western Railway Company. 

Interdict— Common Carrier— Railway — 17 and 18 Vict., 
c. 81, sect. 2 — Lis alibi pendens. — Under the Railway 
and Canal Traffic Act^ a complaint was made to the 
Court of Session^ that its provisions had been violated, 
and for redress. While that complaint was in depen^ 
dence, a petition was presented in the Sheriff Court for 
interdict, which differed on two points from the appli- 
cation to the Supreme Court — Held that, in so far as 
(he two applications were identical, the application to 
this Court was incompetent; hut quoad ultra the appli' 
cation was sustained. 

This case arose out of a question betwixt the pursuer 
and the Railway Company as to the Glasgow and Bel- 
fkBt traffic via ArdrosBan. The Railway Company are 
proprietors of the line of railway betwixt Glasgow and 
ArdrosBan, and the pursuer is proprietor of the steamship 
Lancefield, which has for nearly three years sailed on the 
station betwixt Ardrossan and Belfast. From the time 
the Lancefield was first put on the station until about 
the middle of September last, an arrangement existed 
betwixt the pursuer and the Railway Company as to 
the working of the through traffic, under which tiirough 
rates were charged for the various descriptions of goods 
oonyeyed. Through fares were also charged for pas- 
sengers. 

In his petition the pursuer averred that, in the month 
of September last, John Moffat, lessee of ArdrosBan 
Harbour, and others, put a boat on the station between 
Ardrossan and Belfast, named the Oscar. When the 
Oscar was started, the Glasgow and South- Western 
Railway Company, without any communication with 
the pursuer, withdrew from the arrangements which 
existed betwixt him and them, and resolved to allow 
these arrangements to the owners of the Oscar alone. 
The Railway Company also refused to deliver to the 
pursuer any goods addressed for Belfast, except those 
specially marked for his boat, although these goods 
might arrive at Ardrossan on the days the Lancefield 
sailed from that port; and for such goods as were so 
consigned or addressed for his vessel they charged the 
full local rate for carriage betwixt Glasgow and 
Ardrossan, in many instances much more than their 
proportion of the through rates which they charged the 
owners of the Oscar. As the Railway Company refused 
to allow the pursuer any redress, he applied to thoCourt 
of Session, under the Railway and Canal Traffic Act, 
1854, to have the Railway Company interdicted from 
continuing to subject his traffic to a disadvantage com- 
pared with the owners of the Oscar, and to have the 
Railway Company ordained to place both vessels in the 
same position as to through rates for goods, through 
fares for passengers, and the running of trains and 
station accommodation. To this petition answers were 
lodged by the Railway Company, and proof is now being 
taken before a Commissioner. Fending this litigation, 
and as under the provisions of the statute, no interim 



interdict could be granted by the Sapreme Court to 
regulate matters in the interim, the porsaer pieBeDted 
this application to the Sheriff for interim intodiet until 
the questions in the Supreme Court were disposed o£ 

The defenders entered appearance, and stated their 
defence in a minute, and pleaded— Pre2»muiary~(l) By 
the statute 17 and 18 Yict., c. 81, referred to in the 
petition, it is provided (sect. 6) that no proceeding Bhill 
be taken for a contravention of the provkions thereof 
(which is the matter complained of ia the prenat 
petition) except in the manner provided m the statate, 
namely, in a summary way of motion or sammosB in tiie 
Court of Session in Scotland ; (2) The parsaer hsfisg 
presented a petition to the Court of SesEooa fonnded on 
the same allegations as those contained in the preeeDt 
petition, and concluding for interdict against the d^ 
fender, is barred lite alibi pendente from insisting in the 
prayer of the petition now presented to the Sheriff of 
Lanarkshire. 

On the Alerits^(S) The pursuer's statement ii irrele- 
vant; the alleged acts of the defenders complsined of 
not constituting a contravention of the statutes founded 
on; (4) The defenders are entitled to book through 
passengers and goods from Glasgow to Belfast Iff the 
vessel employed by them and belonging to their ovd 
agents, and they are not bound to book such paaeengen 
and goods by, and to run special trams in oonneetioB 
with, the pursuer's vessel, or with any other veseel which 
may profess to sail from Ardrossan to Belfast; (5) The 
defenders are also entitled to pay to their own agents, is 
respect of the obligations undertaken by them, sach nitt 
of carriage, or salary for the work performed by them, 
as the defenders may think proper, they charging the 
pursuer and the public an uniform rate of carriage either 
from Glasgow to Ardrossan, or from Gksgow to Belfist; 
(6) The statement of the pursuer being unfounded, te 
petition ought to be refused, with expenses. 

The record was then closed, and parties* procoraton 
having been heard, the Sheriff-Substitute proDoaDoed 
the following Interlocutor: — 

Haviog heard parties' procoraton on the dosed reoocd, fd 
advised the same with the productioiiB, finds that on tfaii 
application the petitioner setting forih. that the respandeBti 
are incorporated by Act of Parliamoity embodying the Bail* 
way Clauses Consolidation (Scotland) Act, 8 9l9 Vict., c SS, 
and are a railway company subject to the prorisioiis d tbe 
Railway and Canal Traffic Act, 1864, 17 & 18 VicK, c 81,aai 
on this narrative (Pet. p. 13) that the reepondeDts had, iaooB* 
travention of their daties as public carriers at commoo l*Vf 
and in contravention of the 83d sec. of the said Bait«af 
Clauses Consolidation Act, given, and still give, the facifitiM 
specially enumerated in the peUtion to the owners of tbe 
steam vessel " Oscar," who are rivals of the petitioner, ia 
carrying goods and passengers between Glasgow and Bet 
fast, using on the outward and inward journeys the respoa* 
dents' railway to and from Ardrossan — ^that &ase UaH^ 
which the petitioner had enjoyed prior to Uth Sept M it 
which date the owners of the ** Oscar" had begun to run tkar 
vessel, but which the respondents had since withheld aa^ 
refused to give, the result being greatly to diminish the pt^ 
tloner's traffic, and that he had been put to mooh grsaltf 
expense than his rivals in prosecuting his businesfl^ and tfiat 
in this way the respondents had oollumvely and onfaiii} 
favoured and created a monopoly for the owners of tte 
"Oscar," and those freighting their vessel, to the petitiooeri 



prejudice, the petitioner craves interdict against the i . 
dents in the terms expressed in the prayer of the petttioo, aad 
also interim interdict: Finds that the petitioner had previousy 
presented an application to the First Division of the SoinB* 
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Coart> ou salwteiitiall/ the nme giouads, oomplMsing of oon- 
tnTeDtioo, not only of the Railwftj ClftOMS Goneolidation 
Act, but bIbo of the Railwfty and Canal Traffic Act, both 
before recited, in rwpeci of the undue preferenoee which were 
alleged to hare been given the owners of the ** Oecar^ iU st^pra, 
and the condosions for interdict to the like eflbot as are craved 
in the present instance, and there is a oondurion for penalties 
under the last mentioned, in case obedience to the interdict 
dtall not be given: Finds that the defenders, ^hile denying 
that they have violated their duties as carriers at common law, 
or in contrar^ntion of the Railway Clauses Consolidation 
(Scotland) Act, haTepled inter idia as a preliminary defence, 
III tUihi pendem: ^nds, with respect to these defences, 
that the Bailway and Canal Traffic Act ptovides, section 3, 
that any person compbuuing of reasonable facilities for for- 
waiding traffic or passengers being withheld from him by any 
aihra^ company in violation or oontravention of that Aot^ 
AaU, in Scotiand, apply in a summary way to the Court of 
Smkm, and if it shall appear to the judges tnat the complaint 
■ wdl founded, may interdict the railway company such vie- 
Istbn or contravention of that Act, and may order obedience 
to it, and in case such obedience shall not be given after a day 
to be named in the order, the Court may proceed to impose 
potalties for every day's fiidlure to obey; and section 6 provides 
that so proceecUngs shaQ be taken for any violation or contra- 
vention of the enactments of the statute, except in the manner 
ibcrain provided: Knds that it is provided by the Bailway 
Cfanses Consolidation Act, sec. 83, that railway companies 
my or alter Uiair toUs so as to accommodate thfim to the cir- 
eomilanoes of the traffic, provided all persons were at all times 
oquHy charged, and that no reduction or advance should be 
ttafAsbi favour of ot against any partwnlar company or person 
wing ike raflways; and section 93 provides, that if any dis- 
jmte arias oonoeming the amount of tolls due to such railway 
oompaoi'ei^ the same should be settl^l by the Sheriff: Finds 
tint although the provisions of the two statutes with relerence 
to tUi sabjeot have apparently been intended to promote the 
aame objeot, «id have directed the tribunals to whioh aggrieved 
parties might go, and as the later statute has not repealed the 
fenwr, there has been given an option in seeking redress: 
Rads that the remedy of interdict and, as a seqniter, the 
cooiiilaiBer^s success, has been conferred by the Bailway and 
Gaoal Traffic Act, and jurisdiction has been made privative to 
fto Court of Session: finds that by resorting to that Court, 
the petitioner has exercised his choice, and cannot^ therefore, 
on the aame wtetUa, take the benefit of the other remedy, and 
having besides, in the Supreme Court proceas, founded on both 
atatotes, it is incompetent in a new action in the Sheriff Court 
to found on one of them, and to endeavour to anticipate the 
jadgment of the Court of Session, by pressing for interim in- 
teidict in this: Fmds, therefore, that as the disposal of the 
nbjeot-matter complained of by the petitioner has been regu- 
lated by statute, in which jurisdiction has not been given to 
fte Sheriff to grant interdict—and in respect the same ques- 
tkm arising out of the same tpeeiafacU, and having the same 
oondusions, depends in the Supreme Court> sustains the pre- 
fiminary defences, and diHmisafta the action: Finds the peti- 
tioner liable in expenses, allows an account thereof to be 
bdged, and remits the same to the auditor to tax and report^ 
nd decerns. 

NoTB. — If the defenders, as public caxrien, have fovoured 
one person using their railway by taking larger rates from him 
Qian fiom another, it may be that, at common law, suffident 
pDQuds are thereby afibrded for an action to obtain redron^ 
bet whether by interdict or repetition of the rates in excess 
exacted from tbe prejudiced customer, might admit of doubt; 
statute, however, has interposed, and in express terms prs- 
aeribed modes, and, in specified Court, remedies against a con- 
tittuanoe of the wrong have been given. In such drcum- 
stsnces it has been rightly said that, ''where for a particular 
trade or kind of transaction, there is a special code of law 
which creates an appropriate tribunal and mode of procedure 
for trying all questions arising out of sudh transactions, not 
only must the prescribed procedure be observed, but the 
peculiar and privative jurisdiction resorted to;*' Barclay's 
ii'Glashan on Sheriff Court Practice, p. 21. 

In this instance it has been seen that the Court of Session 
was the apprc^priate /omm in which to daim redress, and 
thither the petitioner accordingly went. But it seems the 
remedy, if it ts to be obtained, cannot be gotten as quickly as 
wished, nor g^ven at all until the merits of the complaint shall 



have been detennined, and hence the petitioner has sooght 
the aid of the Judge Ordinary in the hope of procuring earlier, 
or interim relief so that the respondents might be controlled 
in their exactions. But however desirable that step might 
be, aswiming the petitioner's complaint to be just» the Sheriff- 
Substitute can see no way of reaching it without trying of the 
merits of the cause, which, practically, would leave two pro- 
cesses on the very same issue depending at once; and to the 
unseemly position of an inferior court usurping the jurisdiction 
which has been given exdosively to the Court of Session. 

Hie petitioner appealed, and, after a hearing, the 
Sheriff pzonoonoed the following judgment: — 

Having heard parties' procurators under the petitioner's 
appeal upon the Interlocutor appealed firom, and whole pro- 
cess, Einds that the only question aii6 jutUee at the present 
time is whether this process should be dismissed on account of 
a Zu a7«ft» pendem in the Court of Session, as the respondents 
oontsnd it should, or be sustained at least to a certain extent 
as a complete action, tiiough supplementary to Uie one in ike 
Court of Session: Finds that the grievance oomphuaed of by 
the pursuer is that in contravention of the 1 7th and 1 8th Vic., 
cap. 31, sec. 2, which enacts that "no sudi company shall 
make or give any undue or unreasonable preference or advan- 
tage to or in favour of any particular person or company, or 
any partioukr description of traffic to any undue or unreason- 
able prejudioe or diaadvantage in any respect whatever:" and 
Finsis it alleged that in opposition to this enactment the re- 
spondents have for a considerable time past given an undue 
preference or care to the goods conveyed by their ndlway for 
other individuals for goods of exactiy the same kind, by which, 
as compared with the owners of sudi preferred goods, the peti- 
tioner alleges he sustains a loss of £100 per week: Finds that 
in addition to this, the petitioner alleges in this process that 
the respondents "refuse or deUy to accede, and threaten, in 
virtue of their pretended right of liea as public earners^ to 
retain or otherwise interfere with the petitioner's traffic or 
goods belonging to or consigned to him, or for conveyance by 
his visas ol, in order to coerce him into payment of the illegal 
rates or ohaiges which they attempt to impose upon or exact 
firea^him for the goods conveyed along their line of railway 
from* GbiqgDW for BeUast^ or tfiee verm:** Finds that on the 
22d November, 1864, the petitioner presented a petition to 
the Rrst Division of the Court of Se^on, founding upon the 
injury which he all^[ed he had sustained firom the defenders' 
violation of the foresaid enactment of the statute in giving any 
undue prefennoe to other parties in conveying goods by theur 
Une of railway; but no notice was taken in that petition of the 
other alleged grievance complained of in the present case, 
founded on the right of lien which they are said to daim to 
retain the petitioner's goods which may come by their ndlway, 
till payment of any general balance of their alleged iUegikl 
demands: Finds that the respondents podtivdy deny that 
there is any difference between the rate of charge ej»cted by 
theai for tike petitioner's goods, and those of any other party, 
while the petitioner asserts positivdy that there is a very great 
difference, amountmg, as above stated, to £100 per week: 
Unds that a like interdict was prayed for in the petition to 
the Court of Sesnon, after inquiry or proof taken in terms of 
the statute, against tiie continuance of the alleged illegal prac- 
tice of the respondents in exacting higher rates firom the peti- 
tioner than other parties, and for the statutory penalty of 
£200 a day, in the event of such interdict being disobeyed, 
yet there is no oondusion for interim interdict pefudade liu 
against sudi exactions, nor for interdict against their all^^ed 
illQgal demand of a right to retain the petitioner's goods 
coming into their himds till payment of the said iUsgal exao- 
tiotts: Finds in these drcumstanoes, in point of law on the 
preliminary objection of lU aUbi pendeniy that in so far as the 
oondusions of the present potition are the same as those of 
the petition to the Court of Session, the olgeotion of lis aKbi 
pmdmt m that supreme tribunal is good, but in so far as it 
contains oondusions, though acismg in great part from the 
same tpedeafadi^ not contained in the petition to the Court 
of Session the objection is unfounded, and the present appli- 
catCon falls to a certain extent to be sustained: Finds that 
the two points in regard to whidi the present petition contains 
oondusions whidi are not to be found in the petition to the 
Court of Session are^ first, the matter of interim interdict anU 
eauaam cogmium in the Court of Session; and second, that 
complaining of the alleged illegal deteBtion of the pofsuer^s 
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goods in Mcuritj of » general belAooe of alleged illegal rates 
and exactiooa: Holdc the preeent application aa restricted to 
these two points, and sostains it to that extent, but qwtad 
tdtra dismisses the application: Finds, in point of law, in 
regard to the respondents' right to retun for a general balanoe, 
that they are entitled to such retention, provided the rates for 
which it is claimed are in themselves legal and competent, bnt 
they are not entitled to snch retention to support or enforce 
payment of illegal rates or exactions: Finds that the respon- 
dents have no right to exact higher rates for the conveyance 
of goods along their railwny than they are exacting from oVher 
parties for the same kind of goods along the same line; and in 
respect both branches of the case, now sustained as compe- 
tent, appear to depend upon the same point, as to whether 
the rates which the respondents demand from the petitioner 
are the same as those charged to other parties or diflbrent, 
upon which point the allegations of parties are directiy oppo- 
mte to each other, before further answer, and with a view 
to the proper determination of the question of interim Inter- 
dict, and the interim regulation of the rights of parties pen- 
dsnte lite in the Court of Session, and for that purpose only, 
allows both parties a proof of their respective averments on 
the matter remitted to probation, and to each a conjoint pro- 
bation: Grants diligence against witnesses and havers, and 
remits to the Sheriff-Substitute to fix a diet as early as possi- 
ble for taking the proof, and do further in the cause as to him 
shall seem just: Meantime, alters the Interlocutor complained 
of accordingly, and, quoad uUra, reserves all questions between 
the parties hinc indt for the decision of the Court of Session. 

NOTX.— The present case, as well from its novelty as from 
the pecuniary interests at stake between the parties, must evi- 
dently terminate in the Court of Session, and therefore the 
Sheriff would beg to suggest for the consideration of the able 
agents for both parties to remove this case 6b etmUngmHam 
to that Court, with a yiew to its conjunction with the leading 
process there, when the branches of the case, as well as that 
embraced in the leading petition to the Supreme Court, as the 
matters embraced and sustained in this application may be 
embraced in one process, and at once disposed of by Uieir 
Lordships. 

Act. JoHV SnucHAK. AIL Jahss MoBBnov. 
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(Shsbotb N. C. Camfbxll akd Andxbbok. 

HUTTOH & M^CAUf AN V. ThOA. WaUOH (M'MtTB&AT, 

Weib & Go.*s Tbustbb.) 

Purchase and Sale— Joint-Owner— Interdict. — CfUico 
printing blocks^ prepared at ike joint expense of two 
firms, one of which became bankrupt^ were sold by the 
trmtee of the bankrupt firm. The other firm applied for 
interdict against their delivery to the purchaser untU 
their interest was discharged or arranged^ but interdict 
refused. 

The petitioner applied for interdict against ihe respon- 
dent g:iTing delivery of three lota of printing blocks 
which he, as M^Murray, Weir & Go.'s trostee, under a 
private tmst deed, had sold, at lesst as much interest as 
the bankrupts had in.the blocks. The petitioners alleged 
that they had an interest in the blocks to the extent of 
a half, because they had famished the designs and paid 
for the cutting of a portion of them, and they tnshed 
their interest to be discharged or arranged before delivery 
to any purchaser. Interim interdict was granted, ap- 
pearance was entered for the trustee, and his defence was 
contained in a minute. The defence was, that the blocks 
in question were the produce of the material and skilled 
labour of the bankrupts; the petitioneiB having, however, 



contributed part of the expense, the respondent nMdy 
sold the interest in said blocks which belonged to the 
said M'Mnrray, Weir & Co. (on whose estate he is tnuk 
tee), whatever that interwt might be. Explained tbst 
the said blocks were sequestrated for the rent due to the 
landlord, and the sale was carried out by permiaHonof 
the landlord to pay him, and realisB the estate asMBg 
the creditors. The petitioners' statements tote not rels- 
vant to warrant the conclusions. The record was thai 
dosed. Thereafter parties* procurators were heard, sud 
the Sheriff-Substitnte pronounced the l6llowing Xntar- 
locutor: — 

The SherifT-Sabetitate having heiid parties' procuraton sod 
oonsidefed the prooess^ Beoalls the interim interdict^ and dk- 
misBes the petition: Finds the petitioners liable in ezpeuM^ 
allows the respondents to give an acoounty etc. 

Non. — ^This is a peculiar and somewhat <fiffiooU cm. 
Under a private trust deed of date tiie 2ad August httt, thi 
affiurs of M'Muiray, Weir 6t Co., cslioo pcintecsi Kilmaniod, 
were being wound up for beho<^ of their oreditoiB. Mr Waqgl^ 
the respondent to tins action, is the trustee. 

On the 4th of August, the whole of the bankrupto' eftdi 
Ondading the subjeot of this intaidact) had been ainsdy 
sequestrated for rent at the landlord's instance. On ths 25th 
of October, with the landlord's consent, the reqrandeot sold 
the bsnkruptB' plant as per oatslogue No. 8. Aaong the 
printing bhnks thus sold, it is admitted that the petitknen 
have a certain interest in Nos. 8S, 84, and 85 of catalogue. 

The petition sets forth that the respondent sold to Pet« 
M'Gregor & Co., calico printers, Kilmarnock, the bvikniyte' 
interest in these blocks pit £20 5s, and craves interdict agsail 
delivery of them to the purchaeer, on the ground that lb 
petitioners, who have also an interest in the blocks^ did Mi 
consent to the sale. 

It was admitted at the debate that the respondent, brfm 
sealing the bankrupts' interest in the blocks to M'(^i^[ar4 
Co., offBred it to the petitionee at the asoertained vaioe flf 
£20 5s, and which the petitioner declined. In these dnmt 
stances, the Sheriff-Substitute thinks the petitioners ara not 
entitlsd to prevent the respondent from giving ddiveiy of the 
blocks to H'Oregor & Co. It will not do to nj that tlw; 
are willinff to sell theur interest to him. He has no anthon^ 
to make me purchase. He is appointed solely to realise t&s 
eflbcts and wind up the estate. It is admitted to be a regshr 
piactioe in the trade for two or more firms to have a joint inr 
terest in the same blocks, the manufacturer, as here, geooally 
furnishing the desigu, and the printer executing the woik of 
cutting it on the block. By the custom of the tiade, the 
printer dare not print for any other manufacturer without thi 
joint-owners consent Though M'Gregor & Co. have pv- 
chased the bankrupts* interest in these blodo, they could not 
print from them without the petitioners' permission. If tbej 
attempted to do so, they could be immediately interdiotei 
The petitioners, therefore^ suffw no wrong in McGregor & Co, 
getting delivery. To compel the trustee to hold them, wobU 
be to prevent mm from winding up the estate, and deno^sg 
himself of the trust. The petitioners are not entitled to 
adopt this dog-in-the-manger poli^^. They have xefosBd to 
purchase the bankrupts' interest themselves, and the Sheriff* 
Substitute thinks they are not entitled to prevent the nsfoor 
dents from disposing of it to those who are willing to porchue. 
It is a peculiar mode of owning movables, but it is tiuM^bt, 
without adverting to nicer and more difficult queetioaa^ that 
the admitted custom of trade is sufficient in the cireunHtHMei 
to justify the delivery to the purchaser. It is somewhat aasr 
logons to a publisher having stereotype plates of a work where 
tiie author has not parted with the copyright. 

The petitioners appealed, and lodged a reclaiming peti- 
tion, to which answers were ordered and lodged. Then- 
after the Sheriff pronounced a judgment adheriugi aad 
added the following — 

NOTB.— It appears that the bankrupts, M^Mnnay^ Wtkk 
Co., calico printers, were owners of the printing Uooksin 
question, to the extent of one-half, and were in the exdiwve 
possession of the blocks. The pnrsuen daams an interest in 
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them, to ibe extent of one-half of the value thereof, in respect 
ibey farniahed the designs, and pud the cutting of some of 
them, or a portion thereof. This is the parsaers' own state- 
owDt of their titb to sne. They do not eay that they ever 
poMaaed the bJoeka, and it would appear they nover did. 
What the kgal natore of the pnnners' '* interest" in the blocks 
may be, it would be difficult to say from their statements, 
vhidi contain no averment of possession, of contract, or of 
ownenbip. M'Morray, Weir & do., being in the legal poe- 
Hncn oi the blocks, became bankrupt. The tm^ptae on thmr 
estate exposed their right and interest in the blocks to sale by 
public roup, and Messrs Higginbotham, through the interven- 
tion of an agent, became purchasers. The trustee was accord- 
io^y about to plaos MesBvi Higginbotbam, a firm of the 
highest respectability, in precisely the same poution that the 
baakzuptH occupied with relation to the blocks, by giving poe- 
KBBon thereof. At this stage, and not till then, the peti- 
tiflOflrs intervened, and say yon shall not give the porofaaser 
poMessioD. They do not say that they themselves are entitled 
to poBsesaon. They could not maintain that. And it is clear 
that the trustee selling them is not entitled to the custody of 
them, because he sold all right and intereet he had in them, 
iododiiig therem any right he had to possess them. Now, 
«hy is the trustee to be interdicted from putting the pur- 
diaser in the exact position with reference to the blocks in 
flddi he or the bankrupts stood? In asking interdict, the 
petitioBeis are bound to furnish some satialhctoiy ground or 
nMoa for their request. But they have furnished none flav« 
thi^ (hat they did not consent *' to a sale of the said blocks." 
It appears to the Sheriff that this is not a good reason for in- 
ta& There is nothing to prevent a joint-owner from BeXl- 
n^liiiflVB pro imdMio right, and putting the purdhaaer into 
w phtt^ unless there be some agreement to the contrary. 
«Fi Oom, last ed. 793, et seq., BdTgPrin., sec. 1073. This is 
eooeded by all the authorities. And this is all the trustee 
l|npOM to do. It is true that a joint-owner oannot sell more 
m hispro tnitviio rights and in the present case there is no 
aTenaent that the trustee is attempting to do so. Had it 
to averred that the purchaser had intended to use the blocks 
%illy or widiout the consent of the petitioners, or that the 
web were in danger of being lost or destroyed, there nii^t 
we been some ground for invoking the intervention of the 
Court But no such things are averred on record. In short, 
uero is no averment of any wrong or threatened wrong, and, 
^^^N&n^ there is no sufficient case for applying the extraor- 
TOwy remedy of interdict, 
itf. J. 8IMP80W. AU, D. R. & T. B. Abtdbews. 



6th Febbuabt, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Dn Babolat.) 

J- E. Wblch, Writer, Coupar, t;. Jahbs M*Aetnby. 

Sheriif Conrt Act— Petition, form of— Summary.— 
^n a petition for efection^ the name and designation of 
^ defender was omitted in the preamble. Objection^ 
^at the petition was disconfofm to the schedule of the 
Sheriff Court Act, sustained. 

A PETITION for ejection was presented by a trustee under 
^ ttquestrtttbn, to remoTe the bankrupt from his hoose, 
^ property. 

Objected — Preliminary — The petition is not according 
to the form in the schedule to the Sheriff Court Act, in 
80 Ui that it omits to state the name and designation of 
we defender in the preamble annexed. This is only 
Qttectory and not imperative, and the narrative shows 
wbo the defender is. At all events, the petition may 
^^ow be amended. 

The following Interlocutor was prononnced and ac- 
qoieiced in:— . 



Having advised the (short) record on the preliminary plea. 
Sustains the same, dismisses the action, finds the defender 
entitled to expenses; remits the account thereof to the audi- 
tor to tax, and decerns. 

Note. — It is with reluctance the Substitute sustains the 
objection, but it appears one that goes to substance and not to 
mere form. The omission is, therefore, incapable of amend- 
ment. The Act of Parliament anxiously provides that the 
original writs which bring a defender into Court, whether by 
a summons or petition, should set forth in the front a partibut, 
clearly stating who are the parties to the suit, both pursuer 
and defender. If this be non-essential with the latter, as 
little can it be said to be so with the former. This is more 
neqassary in a petition than in a sununons. In the latter case 
it is impossible to get into the condosion without setting forth 
the parties. But as a greater latitude is permitted in sum- 
mary petitions if the defender is not set fortii distinctly in the 
preamble, it might sometimes be somewhat difficult to spdl 
out who is the party complained of, from the loose narrative 
often given. In point of fact, the articulate statements which 
were in use to he appended to petitions in the old formula 
(and wluch are still followed in bills of suspension), were 
decidedly preferable to the unmethodical statements now 
given, where facts, argument^ and law, are often very inartis- 
tically blended together. 

Act, WiLBOir. Alt. SKBerE. 



8th Fxbbuabt, 1865. 

SHERIFF COURT, ELGINSHIRE-ELGIK. 

(Shbbiff D. MfLsoD Smitb.) 

Cbuzgkshank v. Gabdek. 

PromisBory Note— Negociation— Sexennial Prescription 
-^Minority — Sequestration. — Held that a promissory 
note, blank endorsed to a minor, does not prescribe 
within the years of minority of the indorsee, 

A CLAIM was lodged in the sequestration of John Cmick- 
shank, farmer, Ckmes, by Alexander Cniickshank, wine 
merchant, Forres, for the sum of ^^ £1000, being the 
amount of a promissory note granted by the bankrupt 
to the deceased John Burgees, &rmer and cattle dealer, 
Phonas, Ballindalloch, on 6th Sept., 1855, payable on 
demand, which promisspry note was endorsed by the 
said John Burgess, and is now held by the deponent. 
That the said promissory note was granted by the bank- 
m^'foT money received by hita in loan from the said 
John Burgess. That the bankrupt's first wife was ille- 
gitimate, and a reputed daughter of the said John Bur- 
gess, but he was under no obligation to make any ad- 
vances to the bankrupt,, nor, as the deponent is informed 
and believes, was he in law or fact conjunct or confident 
with the bankrupt. That the bankrupt's first wife died 
in the year 1851, and he married a second time in the 
year 1853. That the said John Burgess had, at Tarioos 
times, made other loans to the said John Gruickshank^ 
and leoeived from the bankrupt written acknowledg- 
ments therefor as the money was advanced. That the 
bankrupt, finding it inconvenient to make payment when 
demanded, and the said John Burgess being desirous tg 
have these advances pat on a proper footing, got the in- 
terest thereon calculated up to the sixth day of Septem- 
ber, 1855, and of that date obtained from the bankrupt 
five promissory notes for the whole advances made by 
him, and of which the promissory note now claimed on 
was one. That these calculations were made, and the 
promissory notes written ^out by the agent cf the said 
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John BnrgeBB. That the a»id John Bargees endoned 
the prominory note now daimed for of the date it bears, 
and delivered it orer as a gift to James Cmickshank, 
sometime wine merchant in Forres, who is a son of the 
bankmpt's by his fint wife (the repated daughter of the 
said John Bnrgess), and a fiill brother of the deponents, 
and the same was afterwards acquired hy the deponent 
from him for a Talnable consideration. That the said 
John BnrgesB died in the year 1857, kaying a consider- 
able amount of money. That the said James Cmick- 
shank was bom on the fourth day of December, 18S7, 
and became of age on the fourth day of December, 1858. 
That the deponent was bom on the twenty-second day 
of November, 1840, and became of age on the twenty- 
second day of November, 1861, and the deponent Ir in- 
formed and believes, that the prescription of the said 
bill or note is intenrnpted by the minority of the said 
James Cmickshank and the deponent during the period 
they were the hdlders of the said note, and the creditors 
therein." 

Upon this claim the trustee pronounced the folloidng 
deliverance, dated 19th July, 1864 :^ 
The trustee rejects the chum for the following reasons: 
1. The promiarary note founded on has undergone the 
sexennial prescription, but the deponent states in his 
daim that the prescription of said note was interrapted 
by the minority of James Cmickshank, sometime wine 
merchant in Forres, who originally hdd the note, and 
from whom he acquired it, and also by his own minority, 
'the said James Cmickshank having been bom on»4th 
December, 1837, and come of age on 4th December, 
1858, and the deponent having been bom on^^Sd 
November, 1840, and come of age on 22d Novem- 
ber, 1861. But the trustee is of opinion that the law 
that the years of mincnnty of the creditor in abill or pro- 
misBOty note are not counted in the six years, the expiry 
of which deprives promissory notes of their value as 
grounds of diligence or action, does not apply to the case 
of a minor being a blank indorsee. The statute which 
introduces the exception of minority is the 12th ^leo. 
m., cap. 72, sec. 86. It is there enacted, ''That the 
yean of minority of the creditors in such notes or bills, 
shall not be computed in said six years." The Words 
** creditors in such notes or bills" evidently means the 
party named in the bills. The trastee is not aware that 
the point has ever been matter of judicial determinstion, 
and he believes writers differ in opinion on the subject 
Professor Bell, in his Commentaries (5th ed., p. S95), 
states the rule thus:^*' The years of minority of the 
holder are not computed in the six years ;" but it is not un- 
worthy of notice, that in his Prineiples, which are subse- 
quent in date, he uses the words of the statute, and 
speaks of the minority of the '* creditor," and so abo 
does Dickson, vol. i., p. 854, and Glen on Bills, p. 808, 
Mr Thomson on Bills, p. 689, anfi Mr Napier on Pre- 
scription, p. 849, both state broadly, that the exception 
of the years of minority is available to an indorsee, but 
they evidently refer to a special not a blank indorsation. 
It is stated by Profeasor Menzies, p. 375, that the brae- 
flt of the Act applies only when the minor is himself 
nominttHm the creditor in the instrament, and it appears 
to the trustee that any other rale would open a wide 
door for fnnd. 



2. The said note has not been duly negociated. It 
has never been discounted or noted, nor has any demand 
for payment been made. Mr Thomson, in his TrtaAe 
eaBtUf, p. 485, states that it must be decided fronOe 
drcnmstances of the case, whether the chief object of tte 
grantor or indorser of promiarary notes payalk os 
Amw^imI^ fnm to put them into drculatton as withorii- 
nary bsnkess' notes, in whidi case there seeoM to be bo 
definite time for presenting, or whether they were meroly 
drafts or bills on third parties ianied for the purpose of 
paying a single debt. The note in questian, suppona^ 
that the bankmpt had a right to grant it, appears to iail 
within the latter category, and it is therefore apprelieDded 
that it ought to have been p r e s en ted for payment wiAon 
a reasonable time after the indorsee received it, lad 
without undue delay (TAomjon, p. 461, BeWs Com., 46 
ed., voL i., p. 821). The longest delay that the tentoe 
knows to have been sanctioned by the Omrt was fiie 
months, LeUh Banking Co. v. Walter's Trustees^ fU 
January, 1836. But in this case more than dgfat yean 
have elapsed, without the note being presented or pro- 
tested. 

8. Mr Burgees, the indorser of said note, was ooiuonci / 
with the bankmpt. The cirenmstanoe of the faankrapt^ 
first wife having been illegitimate, cannot a&et tlm 
relation. Coigunct persons have been held to indodfl 
parents and children, fathers and sons-in-law, aud tbe 
mother of an illegitimate male child, to the fatlKer tkn* 
of. If an illegitiaiate child is acknowledged bj the 
ftkther, the relationship is as close as if the child had been 
bom in lawful wedlock, and if that child be a daughter, 
and enter into the marriage relation, the hosbaad it m 
traly the son-in-law of her fother as if he had mairied 
his legitimate daughter, and sons-in-law have been bold 
to be conjunct persons {BeWs Com., 4th ed^ vol. iL, p. 
193). 

4. Such bebg the case, it is neoeaBaxy that the buk- 
mpt ahould have been solvent at the date of graatiDgtlie 
note on 6th September, 1855. It is not stated that he 
was so, and the trustee understands that he was not. 
The bankmpt, in the deposition emitted by him beta 
the Sheriff-Substitute of Elginshire on 8th April lilt, 
states that in 1851 he loet upwards of £4000 hj lot 
brother, Alexander Cmickshank, and he also enumantai 
various other losses of hurge anumnt; and says futher, 
that in oonsequenoe ci these losses, he found himadf is 
diflBcultiee, but kept matters going on, by paying intemt 
on his liabilities, till the year 1861. He was unable (o 
pay the losses sustained by him through his brother, and 
the liabilities incurred for him are now mixed up witb 
and form part of his own liabilities. It seems very sb- 
likely that a man who, in 1851, had lost upwsidi of 
£4000, after which he acknowledgea he found hioMlf is 
difficulties, should be in solvent circumstances in 1855, 
when these obligations, with accumuhtted interest, were 
still doe, and be capable of undertaking obligationi to 
the amount of nearly £2500. The trustee woald, in anj 
event, require evidence on this point 

5. It would be also necessary for the claimants to show 
that the note in question was granted for a neoeeatfy 
cause. The cause of granting is stated in the claim, bot 
the bankrupt in his deposition states that he got no mon^ 
with his wife at the time he married her, bat sstae- 



SHERIFF COURT REPORTS. 



37 



qnantly to that his father-in-law adyanced, at different 
times, sums amonntiDg to £2500. He thought when he 
got that money that he should not have to repay it. 
This slatement) coupled with the Dust of no diligence 
hamg been done on the bill either by the father-in-law 
or indoraee, and no demand of payment having ever 
beoQ made or any interest paid on it, are drcumstances 
sofficiently out of the ordinary course of bill transactions, 
tp lender it neoeesary for the claimant to briug other and 
stooDger evidence than he has done of the grounds of the 
debt. If the sum contained in the note was gifted* and 
if the bankrupt was in solvent circumstances at its date, 
h was not entitled to grant the note. 

The trustee has not ordered the claimants to produce 
uy additional evidence, because, if his decision on the 
question of prescription and negociation ia well-founded, 
mch evidence will not be required. 

This deliverance was appealed, when, after hearing 
larfcies, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

The Sheriff-Snbstitute having oonsideied the closed reooid, 
with the productions in process aod whole cause, recalls the 
detivenuice appealed against: Finds that the promissory note 
darned on by the appellant was not prescribed at the date of 
his lodging hiis claim in the sequestration, and repds the pleas 
of the nsDondent to that effect: Bepels also the second plea 
in ]»v q( Uie respondent to the effect that the said promissory 
Bote vasnot duly negodated, and before answer quoad uUra 
sllovi U) both pajrties a proof of their respective averments, in 
s»iirasthe same are not admitted, and to each of them a 
ooojooet probation, and appoints the proof to proceed at a 
time and place to be afterwards fixed. 

Non.-— The appellant is at any time entitied to fill up the 
hisiik iadoisation which at present stands on the promissoiy 
note dsuned on, with a special indorsation in his own favour. 
As in the case of PcUridt v. WaU, 8th March, 1869, 21 D., p. 
687, this may be held as done, and being so held to be done, 
tke appellant most be held, in virtue of suoh indorsation on 
tb proaiissQiy note» to be the creditor therein in terms of the 
Act of Parliament founded on. The date of such indorsation 
being held by presumption of law, in the absence of any state- 
nent to the contrary, to be the date of the promissory note, 
it 11 dear, that if the minority of the appellant during the 
period subsequent to the date of the promissory note be 
dedocted from the currency of the prescriptive period, that 
period was not nearly run at the date of the sequestration, or 
It the date of the daim lodged for the appellant. 

It mgbt have been more satisfactory, in regard to the date 
of the acquisition of the promissoiy note by the appellant if 
tlifl actual date had been expressly set forth, instead of being 
left to be inferred from a presumption of law. The actuid 
<hts in question has not been thus set forth. It is, however, 
stated by the appellant, and admitted by the respondent, that 
tb promissory note was, on the day on which it was granted, 
blank indorsed, and delivered by the payee to an elder brother 
ff the appellant, who at that time was also a minor, and that 
it was acquired by the appellant from the elder brother to 
^liom it was so delivered; it is assumed by the pleas for the 
i^pondent that it was so acquired by the appellant, while he 
sho was a minor; and it is not alleged or maintained by the 
>tspondent that it was prescribed either before or when it was 
^ acquired by the appellant. The presumption which has 
he«Q acted on as to the date of the indorsation now held bv 
^ appellant is, therefore, substantially consistent with all 
tliii. It may be further presumed, that if it were not so, 
^ if the respondent considered it to be of advantage to his 
<Me, he could have called upon the appellant to have been 
iikire explidt on this point. Even if it were necessary to the 
^ of the appellant that the minority of the previous holder 
^ the promissory note should be computed as wdl as his own, 
it li by no means dear that he would not be entitied to have 
^ so computed, or that the argument of the respondent to the 
^^i that the admitted holder of the promissory note was not 
*)a> for the time the creditor therein in the sense of the Act 
^Pariiament, would be held to be tenable. 



The prindpla contended for by the respondent in his second 
plea in law, relates entirely to the negodation as regards the 
question of Tecourse. Ko question of this kind arises in the 
present case. 

Act. F. C. Mackenzie, Forres. 

dU. AJiKX. Maokehzie, Forres. 
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EOBERT LiyiNOSTON£'S SEQUESTRATION. 

Appeal — Sequestration. — In consequence of some ir- 
regfttlarities at a meeting of creditors^ on appeal by the 
bankrupt^ a new meeting called by the Sheriff in terms 
of section 169 of the Bankruptcy Act, 

The bankrupt was the appellant in this case, founding 
on certain irregukrities in the proceedings of a meeting 
of his creditors, which are referred to in the Sherriff 's 
Note. 

Having heard parties' procurators viva voce on the minutes 
in process and whole cause. Finds that a meeting of the appel- 
lant's creditors was held on 9tii December, 186i, for the pur- 
pose of finally deciding on an offer of compositiou made by 
him at a previous meeting of his creditors: Finds, from the 
minute of said meeting, it is recorded that twelve creditors in 
number, whose debts respectively were not under £20, and 
creditors in value to the amount of £010 12s 2Jd, voted for 
the motion of Henry M'Lachlan, accountant, Coatbridge, that 
said offer be rejected, while nine creditors iu number, and 
creditors in value to the amount of £1617 7s OJd are recorded 
in said minute as having voted for the motion of James 
HQAran, sheriff-officer, Airdrie, that sud offer be accepted: 
Fuids that it was thereupon resolved by the creditors assem- 
bled at said meeting, that a majority in number of the credi- 
tors having voted for the rejection of the offer of composition, 
and ithere not being four-fif&is of the said creditors who voted 
for its acoratance, that the said offer of composition had been 
rejected: Finds that against this resolution the present appeal 
has been taken, on the grounds that the resolution of the cre- 
ditors is not truthfully recorded in the minute of said meet- 
ing, and that several of the claims ranked upon said estate are 
not due by the bankrupt, and therefore craving that said reso- 
lution be recalled: For the reasons stated in the annexed note, 
sustains the appeal, and in the circumstances appoints a new 
meeting of the creditors to be held to reconsider said resolu- 
tion, «nder and in terms of the 169th section of the Bankrupt 
Act: Finds the respondent liable in expenses, allows an account 
of the appellant's expenses to be given in, and when lodged, 
remits the same to the Depute-Cl^k of Court, as auditor, to 
tax and report, and decerns. 

Note. — Some nice points of a novel character arise in this 
appeal. The appeal itself is not at the instance of a minority 
of the creditors, but at the instance of the bankrupt himself, 
direcfed against a resolution of his creditors, come to at a * 
meeting held for the purpose of deciding upon an offer of com- 
position made by hun, at which meeting ex facie of the 
minute, his offer was rejected. 

At the meeting in question, the vote appears to have been 
taken in an unusual and irregular manner. 

In the case of three of the creditors, John Maxton, Alex. 
Bizzett, and Robert Lumsden, the trustee is recorded as 
having voted as their mandatory for the rejection of the offer, 
although in each of these cases a later mandate was produced 
at the meeting in favour of parties who supported the motion 
for the acceptance of the bankrupt's offer, and de facto, in two 
of the cases, those of Maxton and Biasett, the votes are re- 
corded and counted as having been given in favour of both 
motions. 

So also in the cases of James Taylor, M'Gilchrist & Co., 
John Martin, and John IHck, the votes are counted for the 
sum in the original daim and affidavit, although the trustee 
had adjudicate upon and sustuned the claims to the extent 

02* 
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in looM CMM of a third only, and in otlieni to tho extent of 
about a half of the original claim; and in the qmo of Thomas 
Buchanan, a creditor daiminf;^ to the extent of £70 odds, 
the whole claim had been rejected by the tnutee as piescribed. 
In no case had his decision been appesled from, and it is now 
final. 

These Totee were all recorded for the rejection of the offer; 
some of the votes, indnding Baohanan above referred to, 
having been given by the trustee himself for the claimants. 

In like manner the votes of the following parties are re- 
corded as having been given for the acceptance of the offer:-^ 
James Livingstone, the bankrupt's father, James Christie, 
Charles Wilson, William Duncan, John Pate, Wm. Waddell, 
and James Duncan, although in each and aU of these oases 
the trustee had rejected the claims, also without appeal, his 
decision being now final. 

To some of the other votes given there are formidable objeo- 
tidns, which would probably have been sustained in the event 
of a scrutiny. But it appears from the minute that no nao- 
Intion was come to at the meeting as to the right of any of 
the parties to vote, and in the case of the double mandates as 
to which mand ite should be sustained, and no protest was 
taken by the apparent minority of the creditors to the result^ 
as recorded in the minutes. Had, therefore, the present been 
an appeal at the instance of creditors, it would seem, from 
the judgment of the Court in the case of Jiobertmm v. SkidU, 
13th Dec., 1842, that they could not now have been heanl 
on appeal. 

The bankrupt himsdf, however, appears to the Sheriff-Sub- 
stitute to stand in a different position in a case of this kind, 
although he has a material interest in the dedsion come to by 
his cr^itors. He had no right to attend the meeting and 
object to the votes given, or to protest against their validity; 
and secondly, in the appeal taken by him against tiie resolu- 
tion of his creditors, no objection is taken by the trustee in 
the minute lodged by him to the appellants right to appeal 
and dispute the accuracy and truthfulness of the minute of 
meeting. But in Ord v. Barton and Mandatory, 3d July, 
1846, it was held that a party in an appeal to the Court from 
the Sheriff's judgment, was not entitled to plead his cause on 
grounds different from those contained in his minutes, so that 
on the same principle the trustee is now shut out from object-^ 
ing to the competency of this appeal. 

As it is incompetent to ask the Sheriff's judgment in the 
first instance as to the validity of any daim or vote recorded 
at a meeting of this kind (RoberUon v. 8hieU$ above), where 
there has been no resolution of the creditors themsdves, either 
sustaining or rejectiog it, there seems no other course, assum- 
ing the competency of the appeal, but to order a new meeting 
of the creditors, to be hdd in terms of the 1 69th section of 
the Act. 

For Appellant, Wm. Youvo, Coatbridge. 

For Truitee, Robkbt Watt, Airdrie. 
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Akdbew Knox, a Pauper v. John Alston, Inspector 
of New Monkland. 

Panper — ^Assignation. — A paupei' was admitted to a poor- 
house and remained therein for four years toithout hav' 
ing been asked to sign any declaration or disposition. 
At the end of that period he was then asked to sign a 
disposition. He re/used and was expelled the house. 
On an application to the Sheriff to be restored — Held 
{hat it was incompetent for a parochial board to make it 
a condition of relief to insist that a pauper should sign 
a di^sition^ and that even under such a deed it would 
be incompetent to raise any action either against the 
pauper or others through him for repetition^ because 
relief was in the nature of a gift or donation^ and not a 
debt. 



Ths panner, Andrew Knox, had been an inmate <^ the 
poor-house of New Monkland for four yean. Knox had 
brought an actkm for damages agunst two of the leading 
members of the board for alleged assault and wroDgoai 
imprisonment, and thereafter the board passed a raoh- 
tion by which the inspector was instructed to demud 
a disposition or assignation executed by Knoz. Thii he 
refused to sign. In consequence of this refusal, Kub 
was expelled the house, and refused relief of any kisi 
An application was made to the ^leriff on behalf of Iht 
pauper. The statement for the inspector was as id' 
lows:— 

1. The petitioner was admitted as an inmate of tb' 
poor-house of New Monkland on the same terns sad 
conditions as the other inmates, one of these condition 
being, that if the parochial board granted either oufedodr 
or indoor relief, the pauper would grant and subiafte 
the declaration and disposition annexed to the schedule 
of application for relief used l^ the New Monkkod 
Parochial Board. 

2. The said John Alston, as instructed by the paro- 
chial board, requested the petitioner, in terms of the 
conditions upon which relief is afforded by the parochial 
board, or as otherwise entitled to demand the sune, to 
grant a general disposition and assignation in the tormft 
contained in the said schedule, a copy of which is here- 
with produced, in security and for the purpoeei » 
therein specified, and upon his refusal to do so he m 
expelled from the poor-house, and a certificate of refiMl 
of relief granted to him, which certificate the petitioDff 
is called upon to produce. 

8. The respondent has nothing whatever to do, either 
as an indiyidual or as inspector, with the said aetioB 
referred to in the petition, and any reference to it in 
the petition is irrelevant, and the petition itself is on- 
called for and unnecessary. The 73d section of tbo 
Pow Law Act prescribes the mode of action vhiek 
ought to have been adopted by the petitioner. 

4. It is admitted that the petitioner is a fit subject for 
parochial relief, and the said parochial board hereby 
offers to admit him into the poor-house, and thereby 
afford him adequate relief, upon his complying with tbe 
terms and conditions upon which relief is afforded by tbe 
parochial board, including the signing of the g^ienl 
assignation before referred to, as contained in sud 
printed schedule herewith produced, or such oUier dis- 
position and assignation as may secure to the paxochiil 
board repayment of any expenses and aliment that asf 
be incurred by them in affording relief to the petitioiMr. 

5. The parochial board, while affording relief, is en- 
titled to demand from any pauper, and the panper ii 
bound to grant in their favour, such a disposition sxA 
assignation of his estate then presently belongiogi & 
which may thereafter belong to him as may secure to 
them repayment of any advances which they may make 
to such paupers. 

It was answered on behalf of Knox as follows:— The 
petitioner's answer is, that he has no present means, nor 
any vested interest on which ftmds can be raised. He 
has no fhnds or means, present or prospective, which can 
be made available, or of which a conveyance can be 
demanded, and he pleads in law — 

1. The petitioner being seventy yean of age and ap- 
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wards, infinn, diseased, and vhoUy unable to support 
himself, and having no relations bound to do so, is a fit 
object for parochial relief, and the parish of New Monk- 
land is bound to support him. 

2. The petitioner having no means, present or pro- 
spective, which can be made available, the parochial 
board have no right to attach, as a condition of their 
BQpportiog him, that the petitioner grants a disposition 
or assignation. 

8. The petitioner having received parochial relief from 
]9ew Monkland for upwards of four years, as an inmate 
of the poor-house, up till about 6th January, 1865, the 
parochial board was not entitled, on the pretext set 
forth, to expel and extrude the petitioner therefrom 
without providing him outdoor relief. 

Alter heariug parties' procurators on the closed record, 
tile Sheriff-Substitute pronounced the following Inter- 
bimtor, which has been acquiesced in, and we under- 
stand the pauper has been re-admitted to the poor- 
boose :— 

HsTiog heard partieB* prooorators on the clofled record, and 

oonsidered the same with the documents produced. Finds it 

admitted or not denied — (1) That the petitioner ia upwards 

sEserait/ jeara of age, lame from the effects of lumbago and 

tbeamatism, and a proper object of parochial relief. (2) That 

u iQcfa the petitioner has been for upwards of four years an 

iBBSteof New Monkland Poor-house. (3) That at the date 

of his admission into the poor-house no demand was made 

Dpoairim by the parochial board to execute a disposition 

^*n» honimm in favour of trustees, as a security for the 

npsj'Oent of the sums to be thereafter advanced by them to 

tile jietitioiier. (i) That the petitioner has raised actions of 

wiges m the Court of Session against two members of the 

i>(|int for having, as he alleges, caused him to be conveyed to 

^ifdrie Pxison on an unfounded and malicious charge of 

aaaolt and disorderly conduct. (5) That at a meeting of the 

Parochial board, held subsequent to the institution of said 

•etioiu, the respondent was instructed to demand from the 

petitioner a disposition and assignation (No. 6/2 of process), 

Uuding himself, ** his heirs, executors, and successors to re< 

food and pay back to the said parochial board such a sum of 

BKinej as shall be equivalent to the total amoimt of the several 

|sym«ntB made by them" to the petitioner, with the l^gal 

uitoieit thereon, and "for the better security and more sure 

(syment thereof," assigning in flavour of certain trustees (not 

'''fQfd) the whole estate, funds, and effects, presently per- 

Jaining or that may pertain and bebng to him at any time 

raring his life — Ist, For paying ike expente of executing this 

A^; 2d, For repayment to the parochial board of the said 

*nn of money and interest aforesaid, "with power to the 

J^Btees to 9tU and dispose ofthewid etUUe and ^eeU" (6) 

That on fifth January last the petitioner was expelled &om 

•id poor-house and refused rdief on the ground that he 

Rfiiied to sign said assignation (respondent's certificate. No. 

'ofpioosss). (7) That the petitioner has no means present 

or prospective that can presently be mado available for his 

''il^rt: Finds, in point of law, and with reference to the 

tubjoiiied Note, that neither by statute nor at common law 

tts the parochial board entitled to make the relief to be given 

^ the petitioner conditional upon his executing a disposition 

^ ssngnation in the terms or of the nature before referred 

fo: Therefore repels the defenoes: Finds the petitioner entitled 

^ relief in terms of law, and orduns the parochial board of 

^ew Honkland instantly to proceed to determine the question 

of the amount of relief to be afforded to the petitioner: Finds 

^ respondent liable in expenses; allows an account of the 

Ijetitioner's expenses to be given in, and when lodged remits 

the same to Depute-Clerk of Court as auditor, to tax and re- 

P^ aiui deoenu. 

HoTi.— .The question here raised is one of great importance 
*> regards the due administration of the Poor-Law and in- 
tentions of the Legislature. The petitioner, it is not disputed, 
* •destitute person, and consequently a fit subject for 
I^KN^ relief; and he has actually been an inmate of the 
Jitew Monkland Pooc^bouie during the last four years. The 



respondent has not produced the schedule of application for 
reluf with the petitioner's answers thereto lodged, when he 
first became an applicant for rdief; but it is admitted that at 
that time he neither signed nor was asked to sign a disposition 
omnium bonontm in &vour of the board. It appears from 
the petition that recently two members of the parochial board 
caused the petitioner to be committed to Airdrie Prison on a 
charge of assault and disorderly conduct — ^that the petitioner 
was tried on this diarge before the Justice of Peace Court at 
Airdrie, and acquitted — and following upon this, that he has 
brought actions of damages in the Court of Session against 
these two members of the board. Subsequent to these pro- 
ceedings, a resolution has been come to by the parochial board, 
on the motion of the two members above referred to, that an 
assignatbn, in terms of the printed form No. 6/2 of process, 
should be demanded from the petitioner; and if he refused to 
sign it that he should be expelled the house, a course which, 
on. his refusal to sign, has been carried out. The Poor-Law 
Act gives no sanction or authority for such a demand. It 
enacts, aection 70, that in every case in which a poor person 
applies for relief, the inspector shall, if the party is legally 
entitled to relief, be bound to furnish suOicient means of relief 
until next meeting of the board, and the board shall continue 
to afford maintenance until an investigation of the case has 
been made and the application disposed of. The Act provides 
that the poor person shall give all information and assistance 
in hifl power for ascertaining the parish "or combination to 
whioh he belongs, and any other matter regarding his case 
which the inspector may desire to ascertain," and shall 
answer on oath, if required, all such questions as may be put 
to him; but the statute is silent in regard to anything fEurther, 
and it appears to the Sheriff-Substitute that the applicant, on 
oomidying vrith these necessary requisites, is entitled to be 
put on the poors'-roli. Mr Dunlop, in his work on the Poor* 
Law, page 75, when adverting to the case of M'Lauehlan v. 
Zansborough, 25th Jan., 1828, after referred to, says, *'on 
the principle which led to this dedsion it would probably 
be held that though a pauper suooeeded to funds after 
having been for some time supported by the parish, he 
would not be liable to a claim at their instance for 
repetition of the sums advanced for his support." An 
opiiiion which Lord ArdmiUan, when giving judgment in 
Uenderem v. AUxander^ 18th July, 1857 (Jur. 29, page 
559) considers "sound in point of law, and according to 
the true policy of the Poor-Law." His Lordship adds farther 
that the demand for repayment cannot be sustained on the 
footing of eondictio inddfUi — that the reUef could not lawfully 
have been withheld— that "it was due by law, and nature, 
and equity, and charity, and Christian duty, for on all these 
grounds the old Scottish statutes place the right of relief, and 
it cannot be reclaimed on the ground that it was not due." 
Following up this view of the law. Lord ArdmiUan supposes 
two cases—lst. That of a person who has been paaintuned as 
a pauper while in bad health, and consequently in destitution, 
ami who afterwards recovers his health, and gets employment 
at such wages as to entitle him to be strudc off the roll of 
paupers, and adds — " Is it the policy or the intent of the Poor- 
Law to give to the parochial board the power of compelliog 
repayment of the various instalments;" and 2d, the case of £50 
having been advanced for aliment to a widow and children, 
and of the widow afterwards succeeding to the sum of £50, 
and adds, " is the parochial board to take the whole sum to 
repugn the previous advances, and make her a pauper again;" 
interrogations which his Lordship answered thus:—" Such a 
result would be opposed to the policy of the Pcor-Law, and 
unfortunate in its social consequences, and for whidi the Lord 
Ordinary is unable to perceive any sufficient authority. When- 
ever a pauper acquires means wherewith to support himself 
his light to aUment ceases, and the parish for the future is 
relieved. But the recognition of any obligation of debt or 
liability to repay to the parish, funds advanced for his support 
while he was destitute, would perpetuate his pauperism, and 
deprive him of the hope of independence. The principle of 
law thus clearly laid down is precisely that which applies to 
the present case. The petitioner is not alleged to have any 
present funds, or a vested interest in any funds having a mar- 
ketable value, or that could be sold to raise means for his sup- 
port; and in these drcumstances the Sheriff-Substitute can 
find no authority for holding that the parochial board are 
entitled to demand from him a personal obligation to pay back 
both past and future advances, and a ounveyance of all he 
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may hereafter acquire, or snooeed to, for their repayment. 
The right to relief ia one oooferred by statute on destitute 
persons, and the giving of such relief implies no obligatioii of 
repayment mider a diuige of cironmstances on the part of the 
paoper. Dispositions of the kind proposed not haying been 
anticipated by the Legislature no pronrion has been xude to 
exempt them from stamp duty — as in the case of oonTeyaaoes 
granted by bankrupts and persons suing a ee$no homonun—wo 
that if a pauper signed sudi dtspoaition the first purpose of the 
trust being for paying the expense of executing it, his estate 
nught be subjected in, and perhaps absorbed, b^ the expense 
of the stamp duty and penalty. As little authority does there 
appear to be for holding that the board are entitled to sell 
any estate a pauper may succeed to in repayment of such 
advances. On the contrary, in the case of M'Lauchlan, the 
Court rather indicated an opposite opinion. If a parochial 
board are entitled to take a conveyance of this kind from a 
pauper, they must be entitled not only to arrest Us wages for 
repayment of thor advances after he recovers his health, and 
begins to work, but to do diligence upon the personal oblSga- 
tion they have taken, and if the amount of these advances 
exceeds £8 6s 8d, to incaroerale the debtor. These, though 
extreme cases, may test the principle. It is with much diffi- 
dence in his own judgment that the Sheriff-Substitute has 
arrived at the condosion he has come to, seeing that the ease 
of M'Lauchlan, belore referred to, has been oonsidered an 
authority for the praotioe. With regard to that case, it most 
be borne in mind that it was decided under the old law, and 
before the present Act was passed; 2d, That Uie pauper "^ere 
was possessed of heritable property during lus lifetime, and 
while he was receiving paroiehial relief; and Sd, That he was 
allowed to convey lus property to his daughter without inter- 
ference on the part of the board. Some time after the pau- 
per's death the board obtained decree in absence against the 
daughter fw the amount of their advances, and afterwards 
adjudged the property in question also in absence. The 
daughter having brought a reduction of these d ecree s^ the 
Court held that, " as no voucher was taken, nor a dispontion 
omntion honorum obtained, nor any demand made during the 
life of old M'Lauchlan, the presumption was, that any sums 
that had been advanced had been aimrded as an oocsaioaal aid 
on aocoimt of his idiot son, and without any view of repay- 
ment; and it did not appear that in such drcumstances the 
father could have been obliged to sell or dispose of this pro- 
perty to relieve the kirk-session; and, indeed, the fisot of his 
retaming it was just to diminish lus daim for relief against 
the parish." If this report of the case, taken from the Faonlty 
collection, is correct, it affords slender grounds for supporting 
the position taken up by the parochial board in this case. 
It was contended for the parochial board at the debate that 
the inferences to be drawn from the case of M'Lauchlan, and 
from Mr Dnnlop's remarks upon it at page 75 of his book 
befOTO referred to, are — 1st, That the parochial board can 
demand such a conveyance; and 2d, that if— but only if— they 
do take it, they would be entitled, in the event of tiie-ipaoper 
afterwards succeeding to property, to repay themselves the 
advances made to him while a pauper. The Sheriff-Substitute 
must demur to such an inference being fairly dedndble from 
the case in question* Besides, if the law, as laid down by 
Lord Ardmillan, and in the passage already quoted from Mr 
Dunlop's work, is correct, it is impossible to hold that the 
board would not be entitled to interfere with a pauper's suc- 
cession, in the event of his having granted no conveyance, and 
that they would, to the extent of stripping him of the whole 
of it, provided tiiey had succeeded in extorting from him an 
assignation wwnUun bonorwn by the most irresistible of all 
threats— the threat of starvation. The Sheriff-Substitute does 
not consider it necessary to advert further to the circumstances 
under wbldi the board appeared to have been inflonnapd in 
making this demand, or as to the effect which such a deed, if 
granted, would have upon the Court of Session actions. The 
discusrion upon this latter point will arise more properiy in 
those actions themsdves, if this judgment is reversed on 
appeaL In the meantime, in the interest of humani^ the 
SherUf-Substitute must express a hope that» pending the dit- 
cuarion of this important question, the board will readmit the 
petitioner into the poor-house, and only expel him in the event 
of his refusal to sign after he has been found legally bound to 
execute the conveyance they demanded from him. 

Ad, A. Y. Boss, Aixdrie. AU. John Rankihs, Airdrie. 
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JoHK M^Kat r. His CRSDrroRS. 

Cema--Sheriff Court Act, 16 & 17 Tic., c. 80— AppaL 
'^Held that in proee$$ of cemb it is not compdad to 
note appeals against an interlocutory jadgment repeBisg 
objections^ and that the forms of procedure ynder Ae 
Sheriff Court Act are not appUcahU to processes ofcems, 

John M^Kat, Ardrannie, presented a petition for the 
benefit of cessio. One of his creditors, John Banner- 
man, baker, Bonar Bridge, opposed on yarioas groondi. 
The Sheriff-Substitate repelled the objections. WiUdn 
six days after the date of the said Interlocutor, the 
objector marked an appeal in terms of the Sheriff Cooit 
Act, 1858. The point then arose whether the Act 16 
and 17 Vict., cap. 80, regulated processes of cesno. The 
Sheriff-Snbstitate made ayisandiim to the Sheriff*Depate 
by the following Interlocutor: — 

The Sheriff-Substitute makes ariamdum to the Sheriff with 
this process. 

NoTB.--It is always a delicate matter for the Sheriff-Sob- 
stitnte, especially when he feds some difficulty in his own nund, 
to deny the oompetency of sn appesl; and in this csae, while 
an important pomt of practice is raised, it fortunatdy happssi 
that the petitioner for osssio is not actually incaroersted. 

The clauses of the Ceaiio Act which bear upon the pobkm 
sections 6, 6, and 7, and the dauses of the Relative Ad «f 
Sederunt, 6th June, 1889, are sections 7, IS, li, 15, 16, md . 
21. It is nnneoessary to quote these enactments in detail;^ 
but the Sheriff-Substitute's opinion, formed on a careful p6ct- 
sal of them ii, that no appeal is competent against his jndl^ 
ment, until he shall grant judgment under ^'in^tatiffH, or 
refuse decree in hoe statu, i^., until he shall have pranooiodi 
a judgment on the merits. 

The Cessio Act is not rented as one of the Acts altered or 
appealed by the Sheriff Court Act of 1853. Accordm^y, Br 
Barclay, in his edition of M*OkukaaCs Practice, p. 434, st^ed 
that, before taking the examination, or hearing of oljaetioM 
on the merits, pidiminary objections should be disposed ot, 
such as that here founded on, " that the state of the debtor*! 
affiurs and his books have not been lodged in time.* 
Sheriff-Substitute has followed Dr Barclay's rule, and 
sidered the objections, and for the reasons stated in the _. 
to his Interiocntor of 4th November current, he thinks thiril 
these objections are too critical to preTent the petitionor'^ 
examination. A petitioner for cessio can hardly be expedid 
to furmsh an accurate inventory of his household funiitoie «r 
shop goods. An approximation to the value is all that can bo 
expected. But the Sheriff-Substitute still thinks that the 
petitioner might make the statement of his losses mote 
factory. 

This matter, however, iB not at present in nsue. 
question is, is it competent for a creditor to appeal against m 
Interlocutory judgment, repelling his (the creditor's) diktoij 
objections to a cessio f The Sheriff-Substitute thinfct thst m 
such appeal is competent, but he feels a delicacy in refosi^ 
it, because neither he nor the agents for the parties have boes 
able to find a ruHng judgmmit on the point. 

The Sheriff pronounced the following jodgment:^ 
The Sheriff having oonridered the appeal and ledaimiog 
petition for the objector, John Bannerman, dismisses thesauM 
as incompetent, in hoc sUUu. 

NoTi. — ^The competency of a redainung petition, and still 
more of an appeal against an Interlocutory judgment of the 
Sheriff-Substitute in a process of cessio, involves questions of 
some delicacy, and of considerable importanoe. It is not 
enacted, in so many words, in the Cessio Act^ that there shsll 
be no reclaiming petition or appeal against such a judsment, 
but the Sheriff thinks it is deariy implied in the c*^^ ^ 



SHERIFF COURT REPORTS. 



41 



in the 6th and 7th sections of the Act, that the only review 
by the Sheriff of the proceedings of the Sheriff-Substitute in a 
oenio, is upon a redaiming ))etition against a judgment of 
the Substitute, granting or refusing, in hoc statu, the benefit 
ofoeeno. It has been found that the only review, Oalbrtnth 
Md Uhm V. Mitdiie, by the Court of Session competent in 
iQch a cue, under section 8 of the statute, is by reclaiming 
note against the ultimate judgment, granting or refusing the 
oenio upon the merits, and that reclaiming notes against inci- 
dental Interlocutory judgments are incompetent; and although 

the point may not be quite so clear in the case of an appeal [appeal to be taken and followed u p in. ^e mannerjirescii]^ 
to the Sheriff against an Interlocutory judgment of the Sub'^tTytEe {Sheriff Court Act, but by addrM singa'reclaiming peti' 



ititQte, the Sheriff has little doubt that it was the intention of 
the Legiriatnre to prohibit such appeals, and to allow review 
by the Sheriff only by way of redaiming petition against the 
ottifflate judgment upon the merits. The whole policy of the 
itatute, 80 far as the form of process is concerned, is to pro- 
mote diipatoh; and it will be particularly observed that with 
tliia view the form of review allowed by section 7, is not by 
vay of appeal against an Interlocutor pronounced by the Sub- 
) stitate, taicen, as was the usual course, at the date of the 
I CflBio Act, within seven days of the judgment of the Sheriff- 
f Snhrtitute disposing of a recbiming petition, but is by trans- 
w^g the redaiming petition at once to the Sheriff, if the 
oberiffSnbstitnte be iudined to refuse it, without the forma- 
5^ of an intervening Interlocutor by the Substitute, dispos- 
fflgoftbereclaimmg petition, and consequently without abid- 
I ttg the mnning of the seven days, within which an appeal 
w« oompetent under the Act of Sederunt, 1839. 

TKs will be found to bo of considerable importance in oon- 
f^fl^nag the question, whether sudi an appeal as the present 
» a»de competent by the Sheriff Court Act, 16 & 17 Vict., 

ItiiBbe observed, that it was the intention of the Legis- 

^ather to restrict than to extend by that statute the 

'VBt «^ appealing against Interlocutory judgments. It is 

^ncted accordingly by section 19, that until an Interlocutor 

«• been pronounced upon the merits of the cause, *' it shall 

g* jg competent to appeal against any Interlocutor of the 

"•"^^ubstitute, not being an Interlocutor disposing of a 

wny defence," or sisting process, or allowing a proof. The 

■iiftment neither restricts nor extends the right of appealing 

t ?^^ judgments upon the merits, or against Interlocutory 

p JBdeiments of the description spedfied, but leaves it exactly as 

^^ond it; but it prohibits appeals against any other descrip- 

wQ of Interlocutory judgments, until a judgment upon the 

■>»its has been pronounced. 

Now, to what extent was it competent to appeal against 

Jnlerlocutors disposing of dilatory defences before the Sheriff 

Uurt Act was passed? It was undoubtedly competent to do 

f » m the general case, but if there was any process in which, 

*f ipedal enactment, it had been made incompetent to appeal 

>8>inat Interlocutors of that class, the Sheriff thinks that this 

i "^trictbn of the general right could not be removed by sect. 

I ^of the Sheriff Court Act, the intention of which, as already 

j *>^, was not to extend but to limit the right of appealing 

I "fttaatlnteriocutory judgments. 

The form of process in a cessio raised in the Sheriff Court 
■M, however, been made the subject of spedal enactment, 
tta as it has been seen that, under it, there was no right of 
y«l against Interlocutory judgments, and in fact no right 
" Appeal at all in the usual form, it follows that this 
I Jtaction is not removed by the Sheriff Court Act, and that 
«e present appeal, as well as the reclaiming petition, is conse- 
1"«>tly incompetent. 

^ regards the appeal, the Sheriff is the more inclined to 
•Jtte to this conclusion from a consideration of the consider- 
*We delay which would inevitably ensue in reviewing Inter- 
wsntors upon the merits, if the competency of the present 
"PPealweresQstained. 

K an appeal be competent, under sect. 19 of the Sheriff 
*^ Act, against an Interlocutory judgment, it could not be 
™«rt«ned that it was not competent also against a judgment 
jPoa the merits. But if this were so, it would necessarily fol- 
feru ** " ^ appeals competent under the Act must now be 
STb?* ?P in the mode prescribed by sect. 16, a judgment of 
«« Shcriff-Substitute allowing the benefit of cessio would not 
r,*J5jct»ble for fifteen days— the time allowed by the statute 
gjwmig and following up an appeal; whereas, under the 
2*0 Act, the judgment would be eztractable on the lapse of 
"^1 or, at aU events oftendkya, bebg the periods allowed by 



that Act for a reclaiming petition, transmissible, if wished, to 
the Sheriff, or for a reclain|ing note to the Court of Session — 
when it is kept in view that the debtor may, in tho meantime^ 
be in jail, this becomes a serious consideration. 

It will be understood, therefore, that the Sheriff is of 
opinion, not only that the present appeal is incompetent, but 
that if the appellant, or any other creditor, shall be dissatis- 
fied with the judgment which the Sheriff-Substitute may ulti- 
mately pronounce upon the merits, the mode of bringing that 
judgment under the review of the Sheriff would be. not 1 



tion to the" "Sheriff SubSlitute/^itn a requ^t that he would 
transmit it to the Sheriff if he is himself, as he probably would 
be, indined to refuse it, all as prescribed by section 7 of the 
Cessio Act. 

. .The Sheriff observes that this is the opinion of Sheriff Bar- 
clay, Barday't M*Glcufian, p. 438, who must be considered as 
a geod witness at all events, to the practice within his own 
jurisdiction, and, on the grounds already stated, the Sheriff 
thinks that Sheriff Barday*s opinion in the present instance is 
a sound one. 

Of course in reviewing the Sheriff-Substitute*s judgment 
upon the merits, it will be competent to consider any objec- 
tion to the cesflio which may then be stated founded upon the 
non-production of documents, or on any other ground. It 
may be observed, also, that if the debtor, from such causes as 
those referred to in the note of objections, be not in a situa- 
tion to produce any documents which exist, and which may be 
material to the case, a diligence might be taken to recover 
them, when the Sheriff-Substitute is moved to fix another diet 
for the examination of the bankrupt. 

For Petitioner^ Munbo & M'Lb.\.t, Tain. 

For ObjeetOTy John Gbajbtt, Tain. 



16th February, 1865. 

SHBUIFF COURT, RENFREWSHIRE— PAISLEY. 

(Sbbbifm p. Fbabxb avd Gahpbill.) 

JOHK ElLIERSHAKK V. JOHfiT WiLSON Sc SOMS. 

Naisance — ^Damage. — The ground on which a chemical 
work was erected was held under lease for a number of 
years. The ground was thereafter taken and held in 
feu for payment of an adequate feu duty — Heldy in an 
action of damages by a neighbouring farmer for loss of 
his crop, that as there were' no restrictions in the feu 
etmkact of the lands, and the nature of the works was 
known at the date of the deed, there was no claim for 
damage against the owner of the works. 

Damage — ^Acquiescence. — A chemical company had for a 
series of years settled for damage done to tlie crop of a 
neighbouring farmer. The title of the firm remained 
the same, but the partners had changed. The new 
partners had not paid or agreed to pay any da- 
mage — Held, in an action of damages, that as the 
defender had not been a partner at t/ie time when the 
damages had been paid, he could not be held as having 
acquiesced in the claims, and was not liable in that now 
sued for. 

This was an action for payment of a sum of £27 78 Id, 
dama^ alleged to hare been sustained by the pursuer 
in consequence of vapours or smoke of a nauseous and 
noxious nature emitted from the defenders' chemical 
works, at which they manufactured alum and copperas, 
and which are situated near to the pursuer's farm, 
having materially injured, and to a great extent* de- 
stroyed, a crop of oats on one of the puxsoer's fiekte. 
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It was averred in the mimmonB that the defenders had 
paid or settled for similar damage formerly sustained by 
the pursuer and his predecessorB in his farm. The 
record was made up by condescendence and defences, 
and these were revised. 

The pursuer pleaded— (1) The pursuer's oats having 
been damaged by the vapours or smoke from the de- 
fenders' works, they are bound to pay him the amount 
of the damage; (2) The defenders and their predeoeesors 
in their said works having settled with the pursuer and 
the prior possessors of his said farm for former years, 
and likewise with the other farmers in the vicinity for 
former years, and also for last year for the damage done 
to their crops and lands by the said vapours, ought to 
pay the damage done to the pursuer's crop last year; 
(3) The pursuer having last year cropped the field in 
question in reliance upon the defenders' promise and 
engagement that they would pay the damages to be 
sustained by him through their vapours or smoke, they 
are bound to pay him the same; (4) In the circum- 
stances condescended upon, decree in terms of the sum- 
mons should be given, and containing the reservation 
therein specified; (5) The defender George Wilson 
being in the full knowledge, when he became a partner 
of the defenders' firm, that the firm was payiog the 
damages caused by the vapours or smoke from their 
works, and he having adopted and implemented the con- 
tract as tenant of sub-lease between his predecessors and 
the pursuer, which admitted and established their 
liability to pay the pursuer the dama^^ so sustained by 
him, has acquiesced in and homologated, and is barred 
from repudiating the pursuer's claim. 

The defenders pleaded»(l) The defenders' lather 
having, in 1858, for a full price, purchased and acquired 
the chemical works in question, and conveyed the same 
to the defenders, and the same in 1845, while in fuU 
operation, having been granted in perpetual feu, without 
restriction as to the mode of their being carried on, and 
with no other burden or exaction attached thereto than 
a feu duty of £60 per annum, the defender is entitled to 
carry on the said works as they were carried on at and 
prior to the said feu contract, without any let or moles- 
tation not thereby imposed, and without being liable in 
damages for so carrying on the same either to the 
Housebill proprietors, the superiors, or their tenants the 
pursuers; (2) The defenders are not subject to any 
exception or qualification of the rule of law above stated 
in respect of any acts of acquiescence or homologation of 
claims of damages which may have been done by any 
one who previously carried on said works, the defender 
George Wilson and his firm not having been agreeing 
parties thereto, and the pursuer's allegations on that 
head are irrelevant in a question with them. The alle- 
gations as to payments to the tenants of unconnected 
proprietors are stUl more irrelevant; (3^ The attempt 
made by the present action is to burden the defenders' 
lands, and the works situated thereon, with an annual 
impost, estimated by the pursuer himself at £30, which 
does not appear on the record, and which, therefore, 
cannot in the circumstances alleged, even if admitted or 
proved, transmit against a singular successor such as the 
defender George Wilson is, and ought, therefore, not to 
be sustained; (4) The puzsuer being tenant of the 



Househill proprietors, is liable to all the excepkioaa 
pleadable against them; (5) Separoltm— the ponoa 
having entered upon his &rm long after the chemical 
works in question were erected, and while they woe is 
full operation, he thus admittedly came to the oBegei 
nuisance^ and is therefore not entitled to maintna tiie 
present action; (6) Even if the defenders' other pkas 
were migratory, the pursuer having placed a false oti- 
mate on his alleged damage, the same cannot be awarded; 
(7) On the whole facts and circumstances of the case, 
the defenders are entitled to absolvitor, with expenses. 

The record having been closed, and parties' proci- 
rators heard, the Sheriff-Substitute pronoonoed the 
following Interlocutor, which has been acquiesced in:— 

Having considered the closed record, proof, prodoctioa^ 
and whole procesa, and heard parties* procanton thenn, 
Finds that the pursuer is tenant and occupAnt of the iinn tf 
Priesthill, under a lease from the Misses Donlop^ the pco> 
prieton of the estate of Househill, of which the said £u& 
forms part, for a period of 19 years, lua term of entry to At 
lands having been Martinmas, 1854: Finds that the defendfli% 
John Wilson & Sons, of which finn the defender George Wil^ 
sou is the sole partner, are proprietors of oertain cfaemiol 
works, in which they and their predeoeasors have for manj 
years past manufactured, and still manufactora^ alom and 
copperas, and that these works are situated near to the poi^ 
suer's said fiMnn, and that the sud works are chiefly built 
upon ground acquired by them from the proprieton of the 
estate of Househill, of which they originally formed part, bat 
that the remainder, forming only a very small and in the 
year 1862 an immaterial portion thereof are built upon bad 
taken by the defenders from Sir John Maxwell of PoU^ 
whose estate adjoins that of the proprietors of HouaU: 
Finds that vapours are emitted from the kilns forming pKt 
of the defenders' works, which are calculated to injure^ n^ 
do injure, the crops grown on the said farm of Priesthill, sai 
especially thatfiehl, or part thereof, most exposed to ti» 
influence of the said vapours, and known as Hartstodiifl: 
Finds that the manufacture of alum aod copperas oomplsiasl 
of was commenced at the said works by the defeaderB* yn- 
deoessors early in. the present century, and that about thi 
year 1820, or soon thereafter, these works had attained toss 
extent about equal to their present extent: Finds that ths 
right to the ground on which the defenders* preduuHin 
erected the said works originally rested on certain long Isstes 
granted to them from time to time by the proprieton oC ^ 
estate of Househill, the first of which is dated 1797, andtbi 
others m 1819 and 1829 respectively, and that at thedstei 
when the two latter leases were granted, the said works wen 
in full operation: Finds that in September, 1844, John W3tt 
& Sons and John Wilson, George Wilson, and John Wka^ 
junior, who were parties to the leases of the ground on wUdb 
the said works had been built, granted a renunciation of tht 
said tacks, together with their possession of a oonttgnoH 
piece of ground lately obtained by them, with the vievof 
feulng the same in favour of the Misses Dunlop, thejouiA- 
proprietors of Househill, which renunciation induded thd 
whole of the tacks of the said subjects: Finds that thereafker 
a feu contract, dated 14th February, 1845, and subsequtrf 
dates, was entered into and executed between the said Wmk$ 
Dunlop on the one part, and John Wilson, junior (Uien tfat 
sole partner of the said finn of John WUson & Sons), on ife» 
other part, whereby, on a narrative of the abore taddb 
renunciation thereof and acceptance of the same, the M 
parties, in consideration of the feu-duties and prestationi 
therein stipuUted, sold, aUenated, and disponed to sad in 
favour of tiie said John Wilson, junior, the whole of the add 
subjects at a yearly feu-duty of £60 per annum, with entry 
as at Whitsunday, 1844; and finds that John Wilson, jonio^ 
was duly infefb in the subjects under the said feu oontrsc^ 
conform to instrument of sasine, No. 7/5 of process: Finds 
that thereafter John Wilson, junior, carried on the cbemwsl 
works in question on the above subjects, under the sttd fim 
of John Wilson & Sons: Finds that on 20th Sept, 1854, hs 
executed a conveyance of the subjects in favour of certtts 
trustees, one of whom was George Wilson^ the defendei^ 
£sther, on which these trustees were infelt; but finds that tiv 
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■id Jolm 'WlBon, previoady known as John Wilson, jonior, 
eontinaed in ponession of, and carried on the works as before: 
Finds that bj agreement, dated 26th July and 11th August, 
1858, between tiie said John Wilson and the said George 
WilsoD, the defender's father, John Wilson, in consideration 
of a laige som of money then ascertained to have been ad- 
Yueed by, and to be owing by him to, George Wilson, sold 
t» George Wilson and his heirs and assignees the business of 
John Wilson & Sons, and whole stock, estate and effects 
thereof, and in particular the several subjects embraced in 
the aid fen oontract, the term of entry being 3lst May, 1858: 
finds that it was farther declared by the said deed that the 
Bud sabjects were thereafter to be held by the trustees under 
tiie conveyance aforesaid for behoof of George Wilson and his 
fareauds, absolutely and irredeemably; and that John Wilson 
father admitted that he was still owing George Wilson a sum 
of upwards of £14,000, which he bound himsdf to repay with 
interest: finds that in •implement of the above agreement 
John T^nison granted on the 16th April, 1859, an assignation 
to George Wilson of the said business of John Wilson & Sons, 
aid whole estate and effects, as above mentioned; and finds 
4lit George WHson entered into possession of the suMects, 
-ibd carried on the said business under the said firm: Finds 
ttrt on 4th October, 1860, George Wilson, by assignation of 
te date, assigned, alienated, and disponed to his son, George 
TVHaoD, then junior, the present defender, and his heirs, etc., 
d aod whole the lands, heritages, leases and contracts, and 
ifNements acquired or held by him in connection with the 
^ntb and business of the said firm, and that thereafter the 
truteei foresaid disponed to the present defender, George 
'Wilmi, dl and whole the subjects in question as embraced in 
the a^fea contracts between John Wilson, junior, and the 
PR^prieioii of Househill: Finds that under the said series of 
dcedi the defender George Wilson is the only person in right 
of fte Old subjects, and finds that he is in Uie exclusive pos- 
Mnra thereof, and carries on the manufacture in question 
Afe* his sole behoof, although under the name of John Wilson 
^SoDR Finds that for many years after the said works were 
u M operation no claim of damage for any injury done by 
ti^ to the adjacent lands was made by the proprietors of 
BniKhin, or those deriving right from them, against the 
l^^decessors of the said defender George Wilson, or the 
iil firm of John Wilson & Sons; and finds that the first daim 
li^ description made by or on behalf of such parties was 
'M the damage done to the crop on Hartstonhill foresaid 
Vfiie year 1849, at which date the lands in question were in 
^Bstonil possession of the Misses Dunlop, the pursuer's 
. Madies, and proprietrices of the same; and finds that the 
Mi firm acquiesced in the demand then made on them, and 
pU the amount of damages fixed by arbiters mutually named: 
P^ that the same parties continued to daim damages, and 
pieeeive payment from the said firm of the sums fixed be- 
wm them as the amount of such damages for each of the 

a of Hartstonhill for the years 1850, 1851, 1852, and 
but that no damages were claimed or paid for the crop 
^^ year 1854, which was the last crop reap^ by the Misses 
^dop, and the termination of their natural possession of the 
Jljl lands— the pursuer's term of entry thereto under his lease 
Wag Marthmias, 1854: Finds that after the pursuer's entry 
m daimed damages for the injury done to his crops by the 
,y8 in question; and that the said firm acquiesced in his 
.*BUnd, and paid him money and otherwise transacted with 
•^ in compensation for the alleged damages for each of the 
%"of the years 1856, 1866, and 1857: Finds that, for the 
l^od from Martinmas, 1857, to Martinmas, 1861, those 
|J^ of Hartstonhill, which were said to be injured by the 
Jponrs from the works in question were occupied by the said 
te <^ John Wilson & Sons, under a sab-lease thereof exe- 
^M in their favour by the pursuer with consent of his land- 
Wies; which sub-lease was entered into by John Wilson, 
w the sole partner of said firm, and thereafter assigned, 
J^g with all l^e other pertinents of the works and business 
J«ttte firm, to the defender's father, Greorge Wilson, when he 
«^une the purohaser of the concern as above-mentioned: 
*m that the minute of the said sub-lease bears that the 
JlJ^idr's crops suffer from the vapour emitted from the che- 
Wpal works of the satd John Wilson & Sons situated in the 
^i^hoarhood, and that for some years back the oompensa- 
^payable in respect of such damage has been the subject 
otdiapote between the parties; and finds t^at the said minute 
<«8ab-lMie bean that it waBOceoatod << in order to settle the 



matter for the next four years," ending at Martinmas, 1861, 
as aforesaid, and that the pursuers thereby discharged the 
said firm of all claims of damage to be done by the vapours 
from their works, in respect of the rent to be paid by them 
under the sub-lease: Finds that the said John Wilson, George 
Wilson, and George Wilson, jun., the several parties who suc- 
cessively acquired the business of the said firm, performed 
severally the obligations, and made the payments incumbent 
on the sub-lessees: Finds that thereafter and about the end 
of December, 1861, or begiiming of January, 1862, a meeting 
took place between the pursuer and the said defender, George 
Wilson, at which the pursuer attempted to induce the said 
defender to come to some arrangement as to the compensation 
for future damage done to Ids crops by the vapours from the 
defender's worlu; but finds that no arrangement was con- 
duded between the parties at said meeting, nor any offer 
made, or undertaking come under by the said defender and 
accepted by the pursuer, to the effect that the defenders woiUd 
pay afty such future damage: Finds that some correspondence 
thereafter, and on the 17th and 18th February, 1862, passed 
between the parties, in the course of which the pursuer urged 
the defenders to come to an arrangement, while the said 
defender expressed his doubts as to whether the antidpated 
damage would arise, and whether, if it did, his said firm were 
responsible therefor: Finds that soon after the date of the said 
correspondence the pursuer ploughed up the said lands called 
Hartstonhill and sowed the same with oats: Finds that the 
crop 6f oats which grew thereon in consequence, being the 
crop for the year 1862, was damaged by the vapours from the 
defender's works, and that men of skill called in by the pur- 
suer, after repeated inspections, both while the crop was grow- 
ing and after it was cut, estimated the amount of the damage 
so done at the sum of £27 78 O^d: Finds that there are no 
suffident grounds for doubting the substantial accuracy of the 
sidd estimate; and finds that the above sum truly represents 
the amount of damages suffered by the pursuer aforesaid: But 
finds, in point of law, that in respect the works now possessed 
by the defenders were originally erected by their predeoessora 
as chemical works for the manufacture of alum and copperas, 
and on ground taken on lease by them from the proprietors of 
the hkhda of which the pursuer is tenant, and with their con- 
sent, and more particularly in respect the said proprietors, 
long after the said works were in full operation, and were con- 
sequently occasioning the nuisance and damage complained of, 
accepted the rennndation of the said leases, and sold and 
alienated the dominium utile of the ground on which the said 
works were situated to the defender's predecessors for an 
annual feu-duty, without any restriction as to the use of the 
said ground, or reservation of any claim of damage or other- 
wise, the said proprietors and the pursuer their tenant are not 
entitled to challenge the use to which the defenders haxe put 
the said ground, or to make any claim of damage against them 
for injury to the adjacent lands, arising from the ordinary and 
usual operations employed in the production of alum and cop- 
perasr and further, Finds that no such acquiescence in such 
claims of damage with reference to the crops of past years has 
been established against the present defenders as debars them 
from resisting the pursuer's daim in this action: Therefore 
and to this extent sustains the defences, and assoilzies the 
defenders; but, in the special and peculiar circumstances of 
the case, finds no expenses due, and decerns. 

I<fOTE. — The Sheriff-Substitute has been much impressed 
with the importance of this case, in which, small as is the 
pecuniary amount directly at stake, there is involved a prin- 
ciple materially and permanently affecting the position of an 
old established and valuable manufactory. He has not arrived 
at the result embodied in the preceding Interlocutor without 
much anxiety and mature consideration, and he is very 
sensible that the pursuer will labour under a feding that he 
has been disappointed in not obtaining what he thought himself 
fairly entitled to, and that it may not be easy for him to find, 
a remedy for what he may suppose to be a wrong. On the 
other hand, it appears to the Sheriff-Substitute t^hat the de- 
fenders would have still graver reasons to complain were they 
found to be liable to the pursuer or the proprietors of bis £arm 
for all the damages which could hereafter be shown to arise 
to that farm from the ordinary processes of their manufacture, 
however carefully these might be conducted. It seems to be 
quite dear that, from its very nature, the operation of making 
alum cannot be carried on without occasioning some detriment 
to the adjacent vegetation and crops; and aowrdingly, though 
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it hM been proved thftt the defenders* works mn oondaeted 
with the utmost care and skill, and the rage and virulence of 
the nuisance and injury occasioned by them much restricted 
in consequence, still it is established beyond doubt that they 
are injurious to vegetable life in their neighbourhood. And 
in spite of the conflict of opinion on the subject disclosed in 
the proof, the Sheriff-Substitute sees no reason for disputing 
the result arrived at by the men of skill employed by the pur- 
suer, viz., that the vapours from the works daooaged the 
pursuer's crop of oats for the year 1862 to the extent of 
upwards of j£27> being the amount of damages claimed. ^Bat 
there remains the question, whether the defenders are liable 
to the pursuer in compensation; and this Question has now 
been decided in the negative. It is thougnt to be too clear 
for argument that no such damage could have been legally 
daimed by the Misses Dunlop, the pursuer's landladies, had 
they been in the natural possession of the land, and conse- 
quentiy owners of the crop in question. They had giveft a 
part of their lands voluntarily in feu to an alum manu£ct»rer, 
whose works had been erected and in full operation when he 
was their tenant. When they parted with the dominium 
mtile of the ground on which the works stood, they knew the 
purpose to which it had been and was to be applied; the 
works were more noxious and offensive then than they are 
now. It is to be assumed that they increased the feu-duty to 
a degree commensurate with the damage sustained and to be 
sustained by the existence of such a work managed in the 
ordinary way. And accordingly it is somewhat remarkable 
that from the beginning of the century, when the works were 
started, and more particularly that from 1820, when they 
assumed their present proportions and were in full operation, 
down to 1849, no claim seems ever to have been made upon 
the defenders' predecessors for any damage suffered by the 
proprietors of HousehiU or their tenants. tJnless from a con- 
sciousness that the mode in which the works were managed 
was indefensibly and exoeptionably reckless and unskilful, and 
the injury thereby done idtogether excessive, it is difficult to 
understand the apparent readiness with which the firm of John 
Wilson & Sons acquiesced in and settled the claims of dattiage 
made by the Misses Dunlop for the crop of 1849 and the four 
subsequent years. Had John Wilson continued the bipia96% 
of John Wilson & Co., and gradually brought the works into 
the good order in which they are at present, and had the pro- 
prietors of the farm in question oontinued in the natural pos- 
session thereof down to the present time, the Sheriff- Substitute 
does not see that John Wilson would have been barred by 
having paid annual damages until last year from now 
asserting his immunity from any such claim. His previous 
acquiescence might place him in an awkward position, and 
raise a prejudice against him, but would not bar him from 
contending that he was not legally responsible for any future 
damage the works might occasion. That, however, is not the 
position of matters. The proprietors let the farm to the pur- 
suer, who entered on possession of the lands at Martinmas, 
1854. Now, the pursuer depones that though he knew oi the 
existence of the works, and suspected they might be injarious, 
he was assured by the factor of his landladies before he signed 
his lease, or took possession under it^ that Wilson k, Sons 
acknowledged liability, and would pay him compensation for 
any damage he might sustain, and his statement Lb substan- 
tially corroborated by Mr Niven, the factor. Acoordingly, Mr 
John Wilson, who was stiU the sole partner of the firm of 
Wilson & Sons, goes on and settles in one form or other with 
the pursuer for the damage sustained imtil the year 1858, and 
then the sub-lease for four years, expiring at Martinmas, 1861, 
was entered into, for the purpose of arranging the prospective 
damage during these years, by the firm taking the exposed 
lands off the pursuer's hands and paying him a ^indsome rent 
therefor. All this was the doing of John Wilson, and neither 
the defender nor his father had anything to do with the trans- 
action, they being at that period wholly unconnected with the 
business. The Sheriff'Substitute thinks it unnecessary to con- 
sider the question whether John Wilson might not have been 
barred, peraonali excepiione^ from now disputing the pursuer's 
right to damages in respect of his dealings with the proprie- 
tors of the farm, thereby inducing the pursuer to take the 
lease on the ^th of being compensated for any injury sus- 
tained from the works, and also from the formal written 
assumption of liability which is involved in the inductive 
cUuse or " consideration'' of the sub-lease. But the present 
questiMi is not with John Wilson. It is with George Wilson, 



who derived right firom his father, while his fkther wu to sll 
intents and purposes a honafide purchaser of the workB, bos- 
ness, and concerns of John Wilson & Sons from John Wilson. 
The present defender's father was thus in no way bound by 
any oonoesnon or admission of John Wilson. The title to tba 
works imposed no restriction on the proprietor, but os Ae 
contrary implied legal immunity from any daim like tb pn- 
sent. How, then, does the pursuer bring his chum to bwr 
against the present defenders, to whom the business and voiki 
of John Wilson & Sons were afterwards transferred 1 TUiii 
sought to be done through the sub-lease, which was snig&ed 
by John Wilson to George Wilson on his purchase, sad bj 
him again to his son, the present defender, George WikHL 
It is Ihought that this is insufficient. The asrignees to the 
sub-lease no doubt took it op and paid to the pursuer thexesto 
for the remaining years of its currency. This was part of 
their taking over of the subjects of purchase. But thej bsd 
no other connection with the pursuer beyond paying the rati 
falling due under the sub-lease. They never made any admii' 
sion of liability to him, nor abandoned their right to manofiM- 
ture alum on the property they had acquired free from snj 
claim of damage at the instance of their superion, or thoM 
who, like the pursuer, derived right from those superion. 
The only remaining point relied on by the pursuer was the 
promise which he aUeges was given, or the undertaking oomo 
under, by the defender George WilBon, at the interview whidi 
took place in presence of Mr Irvine in Dec, 1861, or Jan., 
1862, to the effect that if the pursuer ploughed and cultivated 
Hartstonhill, the defenders would pay any damage done to 
the crop by their works. The Sheriff-Substitute is ntisfied 
that the pursuer has fiuled to establish his allegations on this 
point. It is only necessary to read the evidence of tbe psrtiei 
and of Mr Irvine as to the incidents of the interview in oou- 
nection with the correspondence which passed between tbe 
pursuer and the defenders on the 17th and 18th of Febmsiy 
following, to see that there was no condoded arrangeoMBt 
come to at that interview, and no promise given or oSar oidB 
by Mr Geo^e Wilson, which in the circumstances oould bo 
held binding. Had the pursuer left the meeting and ploogbod 
and sowed Hartstonhill next day there might £ive been some 
foundation for the plea, founded on the result of the interrisv. 
But he did not do so. On the contrary, he wrote to 1^ 
defenders several weeks afterwards, urging them to come to 
an arrangement; and when Mr George Wilson, in reply, ex- 
pressed his doubts as to the defenders' liability, the pormcr 
did not in his answer say that that gentieman had prasind 
or undertaken at their recent interview to bear any dsnsgs 
wliich might ensue, but merely said that the liability of tba 
firm " was an established point.*' It was not till after (hit 
correspondence was closed that the pursuer pbughed and sowed 
the field in question. And it seems impossible to msinttfa 
that he did so on the faith of any promise or undertaking by 
the defender, Mr George Wilson. The Sheriff-Subetitute bai 
not overlooked the fact that the defenders' alum kilns are not 
wholly situated on the lands feued from the pursuer's Issd* 
ladies, but are partly situated on Sir John Maxwell's property. 
But it will be found that this is of no res! importance. Tw 
defenders' works have not been increased in size sunce As 
piece of land was taken from Sir John Maxwdl in 1851. The 
object of taking that ground was to give more room for tiN 
kilns, and avoid the "cutting of them hot^" i,e^ remorifig 
them prematurely before complete calcination of Uie ore and 
in a burning state; that being not only a loss to the manofafr 
turer from tiie escape of sulfur, but the most serious auM 
of injury to the adjacent crops. And, besides^ it is profsd 
that during the growth of the crop of oats on Hartstonhifli 
in the year 1862, the damage to which is tiie subject of tida 
litigation, there were only four kilns on Sir John MsxwoB^ 
ground, while there were no less than sixteen kilns os tba 
lands held by the defenders, under the pursuer's landlodSyes. 
In point of fact, no damage could be said to be done by any oaa 
to which the defenders put Sir John Maxwell's land. Although 
the defenders have been assoilzied, the pursuer has not bean 
found liable in expenses. His position is a very hard one; ks 
had reasonable grounds for expecting that the compensatioa 
he had received in previous years would be continued to him 
until his occupancy of his fann ceased; and the position of tha 
defender, Mr George Wilson, from having been assignee to tbs 
sub-lease originally entered into between Mr John Wilson sod 
the pursuer, was so peculiar, that it seems only fur that be 
should sustain the expense of ridding himself of a habifity . 
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winch hk predeoeBSon ux the works in question had long sttb- 
nittedto. 
Act. David Cavpbill. AU, John & Jab. H. Duvv. 



18th FSBBUABTy 1865. 

SHERIFF COURT, ELGINSHIRE— ELGIN. 

(Shibipp D. M'Lxod Smith.) 



CSUICKSHANK AND OtHSBS V, GARDKN. 

frcmmtj Note — ^Negodation — Sexenskl Preflcription 
--MiDority. — Held that the sexennial prescription does 
not run against a minor indorsee during the years of 
hi minority. 

Prominorj Note — ^Tnutee. — A promissory note held by 
a trustee /or a minor does not prescribe as against the 
wnor during the years of his minority. 

A CLAIM was lodged in the seqiMstration of John Craick- 
ibok, fiffmer, Clones, by Alexander Craickshauk, wine 
BMiditiitiFoReBy Giegor BorgeeB CraickBhank, and Mar- 
pnt CraickBhank, xymding in Forres, for the snm of 
£l4fi(7, being the aocumnlated amonnt of four promissory 
Mttt (panted by the bankrupt to the deceased John 
Bo|p^ fiurmer and cattle dealer, Fhonas, Ballindalloch, 
tt ^ September, 1855, payable on demand, which pro- 
Uoiy notes were endorsed by the said John Burgess, 
bmI are now held by the chiimants; the origin of this 
debt is thus described by the claimants in the affidavit 
Mgodbythem. 

*^ Depone, that the nid promisBory notes were granted 
^ the banimipt for money received by him in loan from 
tte now deceased John BurgeBs, farmer and cattle dealer, 
ftoBBB, Ballindalloch. That the bankrupt's first wife 
^ Ol^timate, and a reputed daughter of the said John 
BiBieeBi, but he was under no obligation to make any 
*(^ce8 to the bankrupt, nor, as the deponents are in« 
^R>Qed and believe, was he in law or fact conjunct or 
^OB&knt with the bankrupt. That the bankrupt's first 
^ died in the year 1851, and ha married a second time 
^ the year 1853. That the said John Burgem had at 
VttioQB times made other loans to the said John Cruick- 
'luuik, and received from the bankrupt written acknow- 
BiaitB therefor from time to time as the money was 
advB&ced. That the aaid John Burgess having been 
^ble to obtain payment from the bankrupt, and being 
4eaioii8 to have these advances put on a proper footing, 
fit the interest thereon calculated up to the sixth day of 
%taiber, 1855, and of that date obtained from the 
^^Bibrnpt five promissory notes for the whole advances 
vade by him, and of which the promisBory notes now 
^Isuned on are a part. That the calcuktions were made 
•nd the promissory notes written out by the agent of the 
>ul John Bnrgess. That the deponents are children of 
the bankrupt by his first wife, who was the reputed 
^hter of the said John Burgess. That the said John 
^vgoB endorsed the said promissory notes now claimed 
^ and delivered the same over to the custody of John 
^vgesB Craickshank, &rmer, Newton of Einloss, the 
^^wbrother of the deponents, to be kept by him for the 
°^^^ of the deponentB, share and share alike, they 



being then in minority, the oldest deponent bdng at 
that time under sixteen years of age; and the said John 
Burgess having previously made other advances to and 
on account of the said John BurgesB Cruickshank. That 
in folfilment of the directions of the said John Burgess, 
the deponents received firom their said brother the said 
promiflsory notes claimed for, and are now the holders 
thereof. That the deponent, the said Margaret Cruick- 
shank, was bom in October, 1889, and came of age in 
October, 18G0; that the said Alexander Cruickshank 
was bom on the 22d day of November, 1840, and came 
of age on the 22d day Of November, 1861 ; and that the 
said Gregor Burgess Cruickshank was bom in April, 
1844, and will not be of age until April, 1865. That the 
preecsription of the said notes is thus interrapted by the 
minority of the deponents, the holders of the said pro- 
missory notes, and the creditors therein, aa the deponents 
are informed and believe." 

Upon this claim the trustee pronounced the following 
deliverance, dated 19th July, 1864:— 

The trustee rejects the daim for the fbUowing 



1. The promiaBory notes founded on have undergone 
the sexeni^ prescription. But the deponents state in 
their claim that the prescription of the said notes was 
interrapted by their minority. Margaret Craickshank 
having been bom in October, 1839, and come of age in 
October, 1860; Alexander Craickshank having been 
bom on 22d November, 1840, and come of age on 22d 
November, 1861; and Gregor Burgess Cruickshank 
having been born in April, 1844, and will only be of 
age'in April, 1865. But it is further stated that the 
sud notes were endorsed to John Burgess Cruickshank, 
farmer, Newton of Einloss, the elder brother of the 
deponents, to be kept by him for behoof of the deponents, 
share and share alike. According to this statement, the 
said John Burgess Cruickshank acted and was appointed 
to act as trustee for the deponents. The trastee under- 
stands that the said notes were only handed to the 
deponents by the said John B. Cruickshank about two 
months before the date of this sequestration on 5th 
March, 1864. The said J. B. Craickshank was thus the 
holder of the notes from their date to January last. He 
was bound as trustee to keep the said notes in force by 
using means to interrapt the prescription, and if he has 
failed to do this, he may be liable in damages to the 
deponents. But he was the real holder of the notes, and 
could have sued for the sums contained in them, or done 
diligence upon them. He would have been liable to 
account to the deponents for the sums recovered, but 
being the holder of said notes, and having the undis- 
puted and absolute control of them, it appears to the 
trastee that the plea of minority cannot apply unless the 
said J. B. Cruickshank was a minor during the period 
that he held them. But the trastee is informed that he 
came of age on 10th day of December, 1855, so that the 
said notes were at any event prescribed on 10th Decem- 
ber, 1861. In Thomson on Bills (p. 669), it is stated 
that ^* minority cannot be pleaded by parties who have 
no direct title to the bills, but merely interested in it as 
legatees under a trust deed, when it is granted to one of 
the trustees personally for part of the trust funds. In 
such a case the trustee or, on his death, his executor, is 
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entitled to exact payment This Beeoia to follow thoogh Walker^s Trusiees, 22d Jannaiy^ 1836. Bat in Un 



the bill or note were taken payable to him by the de 
nomination of tnutee, for although his executor wonld 
not probably be entitled in that case to exact payment, 
as trusts are not transmianble, and though the parties 
interested under the trust might hare an equitable right 
to bring an action for payment, in which action the bill 
or note might be produced in proof of their interest, yet 
thtff are not properly creditors in terms of the statute,^^ 
And in the case of Hannay^s Trustees y. Blair^ Slst 
January, 1828, the point is directly decided. The 
rubric bears that *^ the minority of an individual who 
has the beneficial interest, but is not the nominal creditor 
in a bill, will not interrupt the sexennial prescription/' 
But it appears to the trustee to be questionable whether 
the law that the years of minority of a creditor in a bill 
or promissory note are not counted in the six years the 
expiry of which deprives promissory notes of their value 
as grounds of diligence or aetion, applies to the case of a 
minor being a blank indorsee. The statute which intro- 
duces the exception of minority is the 12 Geo. III., cap. 
72, sect. 36. It is there enacted, ''That the years of 
minority of the creditors in such notes or bills shall not 
be computed in said six years." The word creditms in 
such bills evidently means the party named in the bills. 
The trustee is not aware that the point has ever been 
matter of judicial determinatbn, and he believes writers 
differ in opinion on the subject Profeaaor Bell in his 
Commentaries (5th ed., p. 895) states the rule thus: — 
'' The years of minority of the holder are not computed 
in the six years." But it is not unworthy of notice that 
in his Principles^ which are subsequent in date, ha- uses 
the words of the statute, and speaks of the minority of 
''the creditor;" and so also does Dickson (vol i., p. 
254), and Glen on Bills (p. 308), Mr Thomson on Bills 
(p. 659), and Mr Napier on Prescription (p. 849). Both 
state broadly that the exception of the years of minority 
are available to an indorsee, but they evidently refiar to 
a special, not a blank indorsation. It is stated by Pro- 
cessor Menries (p. 875), that the benefit of the Act 
applies only when the minor is himself ffomutaa'm the 
creditor in the instrument, and it appears to the trus- 
tee that any other rule would open a wide door for 
fraud. 

2. The said notes have not been duly negociated. 
They have never been discounted or noted, nor has any 
demand for payment been made. Mr Thomson in his 
Treatise on Bills (p. 435) states that it must be decided 
from the circumstances of the case whether the chief 
object of the grantor or indorser of promissory notes 
payable on demand was to put them into circulation as 
with ordinary bankers' notes, in which case there seems 
to be no definite time for presenting them, or whether 
they were drafts or bills on third parties issued for the 
purpose of paying a single debt The notes in question, 
supposing that the bankrupt had a right to grant them, 
appear to taXL within the latter category, and it is there- 
fore apprehended that they ought to have been presented 
for payment within a reasonable time after the indorsee 
received them, and without undue delay. Thomson (p. 
431) ; BeWs Com. (4 ed., vol. 1., p. 321). The longest 
delay that the trustee knows to have been sanctioned by 
the Court was five months, Leith Banking Company r. 



case more than eight years have elapsed without die 
notes having been presented or protested. 

3. Mr Burgess, the endorser of said notes, was con- 
junct and confident with the bankrupt The ciiaziii- 
stance of the bankrupt's first wife having been illegiti- 
mate cannot affect this relation. Conjunct persoDS bate 
been held to include parents and children, ftthen and 
sons-in-law, and the mother of an illegitimate mak child 
to the father thereof. If an illegitimate child is acknow- 
ledged by the father, the rektionship is as close as if the 
child had been bom in lawful wedlock. And if tint 
child be a daughter, and enter into the m&rriage relation, 
the husband is as truly the son-in-law of her father as if 
he had married his legitimate daughter, and soDS-in-liv 
have been held to be conjunct persons. BeWs Om. 
(4th ed., vol. ii., p. 198). 

4. Such being the case, it is necessary that the bsnk- 
rupt should have been solvent at the date of granting 
the notes on 6th September, 1855. It is not stated that 
he was so, and the trustee understands tlittt he was not. 
The bankrupt, in the deposition emitted by hioi befiore 
the Sheriff-Substitute of Elginshire on 8di April last, 
states that in 1851 he lost upwards of £4000 bj his 
brother Alexander Cruickshank, and he also enumetatfls 
various other losses of large amount, and says, £ttther, 
that in consequence of these losses he found himself is 
difficulties, but kept matters going on by paying intenrt 
on his liabilities till the year 1861. He waa unaUe to 
pay the losses sustained by him through his brother, nd 
the liabOides inoumd by him are now nnxed up «ith 
and form part of his own liabilities. It aeems very un- 
likely that a man who in 1851 lost upwards of £4000, 
after which he acknowledges he found himself in difi* 
cnlties, should be in solvent circumstances in 1855, what 
these obligations, with accumulated interest, were itSi 
due, and be capable of undertaking obligations to tite 
amount of nearly £2500. The trustee vrauld, ia any 
event, require evidence on this pobt. 

5. It will be also neceasary for the claimants to ahov 
that the notes in question were granted for a neoesaaiy 
cause. The cause of granting is stated in the daim, bat 
the bankrupt in his deposition states that be got no 
money with his wife at the time he married her, lat 
subsequently to that his father-in-law advanced at 
different times sums amounting to £2500. He thought 
when he got that money that he should not have to rep^ 
it. This statement, coupled with the fact of no diligoitt 
having been done on the notes either by the fatherin- 
law or indorsee, and no demand of payment baring era 
been made, or any interest paid on them, are drcDBi* 
stances sufficiently out of the ordinary course of IsQ 
transactions to render it necessary for the daimsats to 
bring other and stronger evidence than they have done 
of the grounds of the debt. If the sums contaunecl in 
the notes were gifted, and if the bankrupt waa in insol- 
vent circumstances at their date, he was not entitled to 
grant the notes. 

The trustee has not ordered the clainumts to prodnoe 
any additional evidence, because, if his dedsion on the 
questions of prescription and negociation is well-fiynnded, 
such evidence wiU not be requued. 

This deliverance was appealed, wb«it«fto>' heariag 
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parties, the Sheriff-Snbstitate pronotinoed the following 
Interiocotor:— 

The Sheriff-Sobetitiite having considered the doeed record 
with the prodactions in process, and whole cause^ recalls the 
dflfiTsraDce appealed agamst: Finds that the promissc^ notes 
dftimed on by the appellants were not prescribed at the date 
of their lodging their claim on the sequestrated estate, and 
repeb the pleas of the respondent to that effbct: Repels also 
the Moond plea in law of ^e respondent to the effect that the 
aid promiasorj notes were not duly negociated, and before 
soflwer, qw>ad uUra, allows to both parties a proof of their 
rapective averment^ in so far as the same are not admitted, 
and to each of them a conjunct probation, and appoints the 
pncf to proceed at a time and place to be afterwards fixed* 

Kon.— The appellants are entitled at any time to fill up 
the blank indorsations which at present stand upon the pro- 
minory notes claimed on, with special indorsations in their 
own favoor, and to date those indorsations as of the date of 
tb notes, or at least to have them held to have been made as 
of that date, as in the case of Patrick y. WaU, 8th March, 
1859, 21 D., p. 637; this may be held as done, and being so 
beld to be done, the appellants must be held, in virtue of such 
isdcnitions on the promissory notes, to be, and to have all 
along been, directly and specially the creditors therein, in 
teroH of the Act of Parliament founded on. 

The intervention of John Cruickshank, the elder brother of 
tho appeUants, to whom, in consequence of their minority, the 
imoiiBBory notes were originally delivered as custodier thereof 
ibrthnr behoof, appears to make no difference in regard to 
^ rant, as the notes were all the time the property of the 
appdanta themselves., Even supposing that John Cruick- 
■w, fte temporary custodier of the notes, had any duty in 
thsiaattflr, or had any occasion to fill up the indorsations, it 
oort bt presumed that he would have done so in the manner 
most advantaeeouB to the appellants, and, indeed, in the only 
Buner in which he had any right to fill them up, namely, 
*iih their own names as special indorsees, and his failure or 
oouBon in this respect, if there was such failure or omission, 
OBDot prejudice them in a matter which is still open. John 
Cn^buok himself was never an indorsee at all, either blank 
V ipedal, and never held the notes as such. 

Ae drcomstances of the case of MacneU v. Bhir, 81st 
^ML, 1823, 2 Sup., 174, founded on by the respondent, are 
|iQte different from the present. In that case the alleged 
minon were not in any way parties either to the bill or to the 
Mtuo, either previous to or at the time at which the plea of 
imedption was urged. 

The principle contended for by the respondent in his second 

^^1 law, relates entirely to negociation as regards the ques- 
of reoouise; no question of that kind arises in the present 
CMe. 

. ^d, F. C. Maokxvzib, Forres, 
ift. AuoL MAOXBirzix, Forres. 



18th Febbuabt, 1865. 

8HKRIFF COURT, DINGWALL. 

(Shsbitp a. S. Cook.) 



Jahes DgBQEOK V, John M^Avlay. 

Mwter and Senrant — Desertion — Contract. — A /arm- 
tenant tciw, as part of his wages^ to have received a 
mtahle dwelling-house* He got a house, huty on the 
allegation that it was not habitable^ he left his service. 
On a summary petition against him for desertion — 
Held that as the house was not habitable, the servant 
wu justified in leaving his service. Petition dismissed, 
vith expenses, 

James Dudgeon, farmer, Fodderty, near Dingwall, 
presented an application against one of his servants, 
John M'Aidaj, for desertion of service. 



A minute of defence was lodged for the defender, in 
which he pleaded — 

1. That the respondent entered on the employment of 
the petitioner, on condition of his getting certain wages, 
bolls of potatoes, etc., and also a suitable dwelling-hoase. 
That at Whitsnnday, 1864, the respondent engaged to 
be the servant of the petitioner, on getting a good and 
proper dwelling-place, for one year; that the petitioner 
agreed to this, and promised to put the honse occupied 
by the respondent previous to Whitsunday, 1864, in 
good habitable repair, in terms of his agreement, but 
failed to do so, and the house given to the respondent 
from Whitsunday, 1864, to the date of leaving the 
petitioner's service was not a habitable one. 

2. That the rain came through the roof of the dwelling 
supplied to the respondent, and destroyed his bed-clothes, 
etc., and rendered the respondent uncomfortable, and 
pat him in danger of his health being impaired. That 
the respondent was entitled to have a proper dwelling- 
place Eupplied to him by the petitioner, and such was a 
good ground for leaving said service. 

3. That the respondent, whenever it rained, had to 
rise out of bed, and put on a fire, and dry his l^ed -clothes, 
owing to the rain which came through the roof, and the 
respondent suffered loss and damage thereby. 

4. That the respondent did not leave the petitioner's 
service without informiog him of doing so ; and he was 
entitled ta leave the petitioner's service, in respect of 
the petitioner not having supplied the respondent with a 
proper dwelling-bouse, such as any servant could com- 
fortably and safely live in, although he was bound to 
give ^the respondent a proper, comfortable, and safe 
dwelling. 

The respondent was afterwards judicially examined in 
the action, and a proof of his averments allowed. 

Proof was then led, and after a hearing the Sheriff- 
Substitute found that the respondent was not justified in 
the circumstances in leaving his services. 

On a reclaiming petition , to which answers were ordered, 
the Sheriff pronounced the following judgment: — 

The Sheriff haviog resumed consideration of the respondent's 
appeid, "with the reclaimiug petition for the respondent, and 
answets for the pursuer, and having advised the proof and 
prooess, Recslls the Interlocutor complained of, and finds in 
point of fact, Ist, That when the pursuer re-engaged the re- 
spondent as his servant for a year from Whitsunday, 1864, the 
pursuer undertook, as part of the contract between the par- 
ties, to put the house in which the respondent was then living, 
and in which he was to live during the year for which he was 
re-engaged, into a habitable state; 2d, That the said house 
when the respondent was re-engaged, as aforesaid, was not in 
a habitable state, owing to the insnffioient state of the roof, 
which was pervious to rain; Sd, That the pursuer failed to 
put the respondent's house into a habitable state in terms of 
his engagement: Finds, in these circumstances, that the re- 
spondent was justified in leaving the pursuer's service, and 
therefore refuses the prayer of the petition, and decerns: Finds 
the pursuer liable to the respondent in expenses, allows an 
account of the same to be lodged in process, and remits to the 
auditor to tax the account when lodged, and to report. 

NOTB. — The case is an application on the part of a master 
to enforce a contract of service, by the summary form of 
having his servant ordained to return to his service, and to 
fiud caution to remain therein until the expiration of the year 
for which he was engaged, under pain of imprisonment. 

The application is not inoompetent, but it is an assertion of 
his right under the contract on the part of the master, in the 
strongest form; and it is not too much to require that when 
he resorts to such a remedy, the master should himself be able 
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to ihow thftt h» htA impIoDeDted, in lo far as he ooaM be 
legally required to do oo, up to the time when the application 
was presented, hit own obligations, under the contraeti to his 
servant. . . «. 

The Sheriff is of opinion, upon the evidenoe, that when the 
application was presented, the ponuer or petitioner waa in 
the position of a party who had £uled to implement lus own 
obligations under the contract which he was seeking to enforce. 

It is dearly proved that when the pursuer, shortly before 
Whitsunday, 1864, re-engaged the respondent as one of his 
farm servants for another year from the said term, it was part 
of the arrangement between the parties, that the pursuer 
should put the house whidi the respondent was occupying, 
and which he was to occupy as the putsuer^s servant for 
another year, into a proper state of repaur. 

It is dearly proved also that the house when the respondent 
was re-engaged was in a very bad state of repair. The .loof 
fiedy admitted rain, and the respondent was exposed to the 
risk, every night he went to bed, of finding his bed in the 
morning saturated with rain water, his provisions spoiled, and 
the ndn standing in pools on the floor of the house. That 
this did not happen firequentiy prior to Martinmas, 1864, was 
owing to the comparative dryness of the season, and not to 
any diligence on the part of the pursuer in the performance 
of what he had undertaken to do. No repair whatever had 
been made upon the house op to Martinmas, although it is 
proved that the respondent, some weeks before that term, and 
when the weather began to break, had specially cdied the 
pursuer^s attention to its condition. Some tardy orders appear 
to.have beeA given by the pursuer for its ropair, after that 
tenn, and when its turn came, by which appears to have been 
meant, after the roofs of the pursuer's mill, and of an inde- 
finite number of other houses were attended to. In point of 
fact, the nepaadenf s house had not been touched up to 28th 
November, the rainy day on which the respondent left his 
service, nor even on 3d December following, whew the present 
apfdication was presented. Bory Mackensie, the thatdier 
ultimatdy employed by the pursuer, for want of a better, to 
repair the roofs of his servants' houses, was, by his own 
account, only half through with the repur of the respondent's 
house when be was examined on 14th December, and had not, 
up to that time, penetrated at all into the interior of the 
building. Rory's account of his proceedings contains little 
promise of an efiident ropair of the house; but, be that as it 
may, the Sheriff is dearly of o^nnion that the pursuer, when 
be presented this application, had fuled to perform his own 
obligations in a material particular, under lus contract with 
his servant, and tiiat he is consequentiy not entitied to enforce 
the contract against the latter. 

Act. Wm. Mowat, Dingwall. 

Alt. MuHBo & MOiEAY, Tain. 



25th Fxbbuaby, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebiff Glabsford Bjbll.) 



jACKisoM & Sok's Sequestration. Mobom£Y & Co.'s 
Appeal. 

Damages— Appreciation of— Claim.— ^ party entered 
into a contract which lie wa» unable to fuljU, By 
letter he agreed to a certain sum as the estimated 
damage sustained by the purchaser. This letter teas 
granted on the eve of bankruptcy. After bankruptcy 
the purchaser lodged a claim^ founding on the bank- 
rupts letter^ and the trustee, without evidence,! admitted 
the claim. A creditor appealed— Held^ by the Sheriff- 
Substitute, that the letter was not per se evidence of 
the damage^ and ordered a proof in support of the 
claim. 



Mb James Bau>, on 7th Janoaiy, 186i, made a nde to 
the bankrapts, Jadcaon & Son, for and on behalf of one 
of his oonstitoentB, Mr Frederick Closter, of Yvd, 
Oldenburg. On the same day, Mr Bald addnand to 
the bankrupts the following note:—" I have thk dtj 
sold you for account of Mr I>ederick Closter, VanL, t«o 
cargoes, each f^m 4,600 qrs. good dry sound middle 
beans for firing shipment, at 30b per 504 Db. ooit, 
freight, and insurance to Crraugemonth subject to on- 
dition, if ports are blockaded the contract is to he gid- 
celled. Payment, 3 m/s, London bankers." 

On 5th April, Jackson & Son addressed to Mr M 
the following note: — ^As we have been unable to fulfil 
our contract for the two cargoes beans bougbt throo^ 
you from Mr Closter, of Yarel, we have estimated tbe 
loflBto Mr Cat £150, and agree that this shovildhsae 
amount of his claim on our estate. 

It appears that Jackson & Son suspended payment gb 
30th MMch, and endeaTOured to carry throogh a prime 
settlement. They failed in this, and on 28d of May, 
1864, they were sequestrated. A claim was then lodged 
f<Hr Mr Ckster by Mr Bald, who emitted an oath of 
Terity thereto as mandatory. The claim set ftrth was 
1000 qrs. beans, at Ss per qr., £150 for canodling con- 
tract as arranged. When the trustee came to a^odicste 
on this claim he admitted it Moroney & Ca, crediton 
of Jackson & Son, appealed the trustee^s delirerancs ad- 
mitting the daim, and mutual minutes were <»dered, t»i 
after a hearing Sheriff Bell pronounced the fdkwiog 
Interlocutor: — 

Havxnff resumed conoderation of this appeal and of Ae m- 
tified affidavit now lodged by the respondent Bald: Finds tbt 
tiie daim of damages for whidi Mid respondent aaeki to be 
ranked as known agent and mandatory for FrederidL Qoeteii 
a foreigner, vi foonded on the bankrupts* fiulore to ImpliiMHt 
thdr part of a oontract under which they pnrdiaaed fioa 
Closter a large quantity of beans: Finds that the only endon 
prodnoed with the affidavit in support of the avetflMBt tbst 
the damage thereb v sustained by Closter amounted to £150, 
is the letter No. 4/2, addzeawd by the bankrupts to the ie> 
spondent on 15th April, 1864, after they had sospeoded pay- 
ments, and little more than a month before their M^vatatr 
tion, in whidi they say, "As we have been unable to fblfl 
our oontract for the two cargoes beans bought through JH 
from Mr CkKter, Yard, we have estimated the lose to MrC 
at £150, and agree that tluB should be the amount of luidNS 
on our estate:" Finds that the plea of the appeUants ii lidl 
founded; that this letter, granted after insdvency and oc ^ 
eve of sequestration, is not per se suffident to instruct dot 
the estimated amount <A damages was actually sostsiBsi 
which the ai^pellants deny, and the trustee before adnnUaf 
it dkould have called for further evidence^ the more espson^ 
as he has not stated in the ddiveranoe appealed againit^ off 
is it averred in the respondent s revieed minute, that mi 
trustee had peraonally taken any steps to satisfy himself of tks 
accuracy of the daim: Finds that it is competent for the Coot 
still to allow the respondent to addooe such additioDsl ««' 
denoe, and before further answer allows him a proof is sop- 
port of lus said daim acoordingly, and to the appdlanis s 000- 
junct probation: Grants diligence against witnesses and ksvosi 
and appdnts the cause to be enrolled in the diet-roil of the 
28th instant 

For appdlants, Jauks Mubdoch. 
For respondent, Smith & Wbioht. 
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2d Mabcv, 1865. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(SHKBirrs Sib A. Ausoh akd Logib.) 

YouHG & Shaw v. Moboan. 

Sale— Breaking bulk— Proof.— G^ooi^ were soil and 
deiivered^ hulk was broken and part sold. In de- 
fence to an action for payment^ it was pleaded that the 
goods were different in kind and inferior in quality to 
those ordered. The Sheriff-Substitute allowed a proof 
before answer; the Sheriff altered and decerned. 

The parsaerB, Young and Shaw, oil merchants, Glasgow, 
Bold and delivered to the defender, Arthur Morgan, grooer, 
Airdrioi on 19th September, 1804, about 100 gaUona of 
linaeed oil. An action was brought for the price on 2dth 
Koyember, 186^, and the defence stated was an admis- 
Bon that the defender ordered a quantity of linseed oil 
from the pursuers, and that a cask containing oil was 
Bttt by them to Lim, which, not being required at the 
time of deliyery, remained untried and unused for a con- 
oderable time; that, on its being tried, it was found 
unfit ht use, but as oil is generally thick and muddy at 

the bottom of the cask, the defender continued to sell a 
soisll portion in the hope it would dear, and turn out 
aomething like the kind and quality of oil he had pur- 
chised, but it turned out that the oil was not linseed oil 
staD,and was absolutely unsaleable as such; that he 
mentioned this to the pursuers* trareller the first time 
he was in Airdrie, and he agreed to send for what 
imained, but failed to do so, and the pursuers now re- 
fined to receive it back, and it remained unused and at 
their ijsk. The defender therefore denied liability for 
the oil sued for. The record was closed by a minute, 
nd, after a hearing, the Sheriff-Substitute allowed a 
proof to the defender, and to the pursuers a conjunct 
jmi^ reserring all questions of law. 

The parsuers appealed, and after hearing parties* pro- 
anators theSheriff pronounced the following judgment :— 

Haling heard partiea' procurators under the parsoer's ap- 
pesl upon the Interlocutor appealed agminst, and made ayi- 
aadnn* and considered the record and whole prooen, Finds 
that this is an action for payment of oil sold and delivered to 
tbe defender, and the defence is an admission of the order for 
sod aniTal of the oil, which remained untried and nnnsed for 
a ow w i dera b i e time, hot alleged that» on itBbebg tried, it was 
iMBd to he not of the kind ordered and unfit for use; bat it 
M admitted by the defender that he broke bulk and sold a 
^ortian of the oil, and that the remainder is still in his posses- 
don: in respect of this admission of breaking bulk, sellmg a 
portion of the oil, long keeping it and not retoming it, and 
that frand is not alleged on record on the part of the porsuers, 
Knda that the defender it now foreclosed from objecting to 
the qns&ty of the oil or paying its prioe; therefore, alters the 
latetlocntor complained of, repete the defences, and decerns 
against the defender hi teims of the oondosions of the som- 
moos: ^nds the porsuers entitled to expenses, of which ap- 
points an account to be giren in, and remits to the deik of 
Comt to tax the same and report^ and decerns. 

AeC A. Y. KosB. AH. J. K. Pebbles. 



So MabcHi 1865, 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(SHBBirFS Gordon and Babolat.) 



Johnston v. Gorries. 

BemoTing — Irritancy and Caution for Violent Profita— 
Illiquid. — In an action of irritancy and removing — 
Held (I) that the respondent was not hound to find 
caution for violent profits as a condition of defences 
being recciced; (2) that illiquid claims cannot be 
pleaded as a defence to rents or arrears of rent. 

A LANDLORD instituted an action of irritancy and re- 
moving under the Act of Sederunt, founded on the 
averment of being a yearns rent in arrears. In defence, 
the tenants pled claims in compensation of the rent. 
The landlord mored for an order on the defienders to 
find caution for violent profits before being heard in 
defence. The following Interlocutors were pronounced : 

Having heard parties* procurators, and made aviaBsadum 
with the process, repels the sixth plea in law for the pursuer 
that the defboders, before being heard in defence, must im- 
plement the oondttsion of the action by finding caution as 
therein oondnded for, or otherwise to find caution for violent 
profits: bnt^ on the merits. Finds that, under refertnoe to the 
oounter daims, the defenders admit or do not deny the 
arraar of a full year's rent: and Finds that the whole datms 
set up in compensation are unconstitoted and illiquid, and so 
cannot form grounds of retention: Therefore repels the de- 
fenoes, decerns the defenders, within six days hereof, to find 
caution in terms of the first conclusion of the action, under 
certification that failinff thersin decree of removing will be 
then given in terms of ttie second condusion of the action. 

Note.— "Vnth regard to the pursuer's demand for caution, 
as stated in his sixth plea, all sound pnadple is against him. 
The action is not a simple one of removing, but one primarily 
of irritancy, and only secondarily for removal The irritancy, 
by reason of an arrear of a full year's rent, must first be 
ascertained and found before the second oondusion for re- 
moval can be reached. The Acts of Parliament and Sederunt 
requiring caution for violent profits apply only to actions of 
removing proceeding on warning to remove. Even there, 
caution for violent profits is all that can be asked. To insiBt 
on the defenders implementing the action before it has been 
found to be well-founded is monstrous. It murht as well be • 
insisted that the defenders should remove, and then proceed to 
determine whether they were bound to have done so. This 
is very like to that iustice which was proverbiaUy said to have 
been administered m a burgh in the south of Scotland before 
it was made a drcnit town. This Court has more than once 
apidied the same rule as it does now in this case. All sound 
poUcy is for easy acoeas to courts of justice. 

The Substitute is quite aware of the case of Cossar, 28th 
Jaanaiy, 1847. But supposing such a dedston is authorita- 
tive—as being only a single decision, and not one of a series 
—it is one highly beset with specialities. The tenant was in 
America and defended by a mandatory. The fiunn was left 
uncultiTated, which was made the special ground of the 
action. The question then arose under a suspension, and the 
point was, what was the caution necessary under the Act of 
Sederunt, 14th December, 1756, to warrant the paanng ol the 
bill of suspension, oifored, as it was, without caution to any 
ea^ent! and this vras exprasdy the ground on which the Lord 
Oldinary refused to pass the bilL In this way the question 
as to the propriety of the judgment of the Sheriff never came 
up to the Court, but merely whether the suspender oould b« 
heard in the Supreme Court without finding caution such as 
is required in a suspension. 

The authority of the case of Oossar, if it ever had any, was 
soon shaken by the same judges. In the case 23d May, 
1848, M'Kenzie, the Sheriff having fiirst only asked caution for 
violent profits, followed the case of Oossar by extending the 
caution to full implement of the conclusions of the summons. 



so 
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The Lord Ordinary (Jeflrey), wbo wu one of the jodgee in 
Cottai'9 case in the Inner Home, while acting iu the bill 
chamber, ordered the like extended caution, as in the case- of 
Couar, bnt obeerred that the case in hand tooi an txtrtme 
earn. The Inner House unanimously roTcrsed the order for 
such caution. Were a contrary rule observed in practice, it 
might be in the power of a landlord (supposing some such to 
exist) to expel a tenant by the mere allegatioa that he was a 
year in arrear of rent, and before he could be allowed to show 
the contrary, he woidd require to find caution to an extent 
beyond the power of few to obtain. 

On the Merits, the def(0nder has no case. Several of the 
circumstaDces in Couar** case are here, and it wants some of 
those which were favourable to the tenant in the case of 
M'Kenzie. One of the joint-tenants has here left the farm 
and the country, and for him no appearance is entered. The 
stock and crop have been placed under sequestration and 
sold, and no defence stated in that action founded on the 
alleged counter claims. AU these are illiquid, and are un- 
constituted, nor have any steps been taken, as in M*K0iizie*t 
case, to have them constituted. A manager of the farm has 
idso, without oppontion, been appointed. None of the daims 
are such as arise directly ftom the lease, and most of them 
originated in the earlier part of the lease, and yet rants have 
since been paid. None of these claims would have formed 
ground of retention in an action of sequestration, or for pay- 
ment of the rents, and much leas* can they, under the whale 
ciroumstanoes, be set up here to keep the defenders in- 
definitely in possession of the farm, or mora propsriy, to 
pravent another from obtaining posss a s i on. The only claim 
which the Subatitute would be inclined to admit iu def encOr ii 
such as would be deprivation of any important part of the 
subject of the lease for which full rent was to be paid. The 
qnid must ever be given for the 9110, and the fruits of the 
fekde possession is equivalent for the full rent. Thera la 
something approaching to this in the present case; but then 
the defenders must eiti^er have consented or acqmeeoed in the 
appropriation by the landlord. On the whole, the claims ara 
not vwy formidable or truth-like in their aspect, but appear 
mythical and fictitious. Amongst a host of authorities, thfr 
two following may be raferred to as supporting these viewa-— 
12th November, 1852, Dkkstm; 8d January, 1854, Fartitm. 

On an appeal, followed by reclaiming petition and 
auBwerB, the Sheriff pronounced the following judgment: — 

The Sheriff having consideredj the reclaming petition in 
support of the defenders' appeal, and answers tMreto for the 
pursuer, and having also considered the punuer's appeal, dis- 
misses both appeals, and affirms the Interlocutor appei&ed from 
with this qualification, that the time for the defendera finding 
caution is extended to six days from the date of tibis Inter- 
locutor; therefore, of new deoems the defenders within six 
days hereof to find caution in terms of the first conclusion of 
the action, under certification that failing therain, deoee of 
removing will be then given in terms of the second oondusion 
of the action. 

NoTX.— The ground upon which the Sheriff affirms the 
Interlocutor is that the d^enders* counter claims ara illiquid, 
andy not arising out of the terms of the lease, ara not intnnsic 
of the lease. Even if it may be competent for the Court in 
some cases to exercise a discretion in giving some indulgence 
to a tenant as regards oonnter claims pleaded by a tenant in 
extinction of rent, those pleaded in the present case ara deariy 
not such as to call for the exerdae of any such discretion, and 
the conduct of the tenants and the condition of the farm ap- 
pear to justify and requira the enforcement of the strict legal 
rights of the landlord. Having thus disposed of the defendera' 
appeal, it would scarcely be for the benefit of the landlord to 
give efifect to his appeal; but the Sheriff entertains no doubt 
that the present is not a case for requiring the tenants, at tUs 
stage, to find caution for violent profits, still less a praliminary 
to tiie consideration of the merits of the demand that the ten- 
ant should be raquired to find caution for arrears and for five 
succeeding crops. 



era Maboh, 1865. 
SHERIFF COURT, PERTHSHIBK-FSBTH. 
(Sbzbiff Babclat.) 



Notes.— In S. D. M. P. 

William Brougii, rending at Mturlon near Bliir- 
gowrie, holder of fund; Wiluam Avdibson, oomooB 
debtor; and Alexander Bobebtsov, Wiluak 
IIooD, and David Bbown, claimanta. 

Landlord and tenant—Snb-tenant— Grass maiVHy- 
potbeo— Arrestment'-fTefJ (1) cattle mt to great 
are not subject to the landlord's hypothec^ nor art tki 
owners UaUefor the rent of park or farm grazed. (2) 
The landlord has a claim of debt against the owner «/ 
the cattle for the grass mail so far asnotpaidtoAi 
tenant; and (3) arrestments cannot com in eonpefaVin 
with the landlord's claim for the mails, wluch i$addil 
due to him. 

The facts appear to be the following :— 

David Brown, the claimant, is tenant in TiMngreeD. 
No claim is made bjr the proprietor. Brovn let to 
William Anderson, cattle dealer, Bhurgowrie, a gns 
park for the season 1864, at £85 of rent, payable <m 22d 
November, and of which only £I7i88a]d tohavebeenpoid. 
Thefands in medio are grass math (£3 and £3 6B)fiir 
grass mail of certain cattle in said park. Twocteditoa 
of Anderson claim nnder arrestments, and Biown dssi 
as preferable nnder right of hypothec, or otherm Re- 
ferable for the grass mails. 

The question as it here arises is somewhat oomp&ited 
and attended with some difficnlty. 

There appears to be no proper hypothec by ft laodbri 
orer the bestial of strangers sent to grsse on the&na. 
Bankton kid down the law differently, bnt Eiddoe B.3, 
F. 6, S. 63, contradicted this as ''neither to he foon^ 
on equity nor supported by practice." He farther Itfi 
it down as law that, in the case of subsets, "the Un^ 
falls to be preferred on the subrent. In so £ur as it is jct 
unpaid in a competition with the other creditOES of tls 
principal tacksman," and cites as authority the cue 31^ 
June, 1665, Anderson, Stair 6235. Enkine also 1«J« i^ 
down as law that ''a landlord seems to have tbe Bi 
ground of preference on the grass rent due to the tentft 
by strangers, whose cattle haye been pastured upon ^ 
tenant's grounds.*' The doctrine that a landlord hu ^ 
proper hypothec over cattle sent to graae is oonfinnrf ^ 
the decisions in the cases of Brown, 1724, Mor. 6204| tf^ 
M*Kye, 1780, Mor. 62U. 

Mr William Bell, in his toeatise on Leases, vol 1, p- ^^ 
states the law thus— ^^ It has been long ago dedded ^ 
the hypothec does not extend to cattle taken in to gn^ 
Here the landlord*s preference is confined to tbegn^ 
mail due by the owners of the cattle for their pastong^ 
and secured by the tenant's right of retration." 

Baron Hume (p. 282) reports and obserres on a case, 
16th January, 1817, Ross v. Williamson^ where a land- 
lord was found to hare no ftirther claim sgainst a peis* 
who had sent cattle to pasture on his tenant's farm, ex- 
cept to the extent of the grass mail unpaid in his baodsi 

Frofeaaor BeU, in his Frintiples, 1276, states thai the 
hypothec on grass farms extendsi Isfc, on the grass nail 
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if the tiekJi aie let in paatore, bat, 2nd, not on tbe cattle 
of othen taken in to posture. 

In bis treatise on Landlord and Tenant, Mr Hanter, p. 
348, states that ^^ in fields let oat for grazing, the hypo- 
thec is limited to the stocking belonging to the lessee. 
It does not extend to the cattle taken in to graze/* Again, 
SB to sheep he adds, *^ Although the hypothec does not 
•xlend ou such stock, there is a right of preference on 
tbe rents payable, ordinarily called grass maU." 

From these authorities it follows — 

Ist^Ihat neither had the landlord, nor Brown, the 
tenant, any proper right of hypothec over the raiser's 
eatUe, so as to entitle them to attach them for the rent 
of the iarm or of the park, or to bring them back, or to 
make the intromitters therewith liable for the rent either 
of the &rm or the park. But 

M^Under the authority of the old case of Anderson, 
abore noted, and that of Rosa, reported by Hume, it 
appeals that a kndlord has a direct claim of debt against 
the owner of the cattle for the grass mail so far as not 
paid in good faith to the tenant. Therefore, 

3(1— It follows that if there exist a direct claim of debt, 
nehesnnot be defeated by arrestments, which assumes 
thit the gnuB mail is solely due to the common debtor, 
viihoQt any preference by the landbrd or tenant. 

A point was tmken in the discussion that the tenant 
Indloit any pref^orenoe he had, by not sequestrating or 
'eUtniog. Now, the answer is, that unless there existed 
a proper right of hypothec there could be no sequestra- 
tion. As to retention, if it did exist, it shows a right of 
PK&i«noe, and though parted with it could not defeat 
the claim as in lien, but merely deprived the landlord or 
tottnt of a mode of secarity or making good his chum of 
pn&rence. 

It was also noticed that this claim is not by the pro- 
prietor hat by the tenant. This does not appear to affect 
the principle. All rights inherent in the former pass to 
tk]atter> unless the landbrd has interpelled under his 
nperior right. 

On the whole, Brown, the tenant, is entitled ,to be 
Referred to the grass mails. 



8th Mabob, 1805. 

SHERIFF COURT, ELGINSHIRE— ELGIN. 

(Sbxbiffs B. B. Bell & D. Maclboo Smith.) 

AlBXAMDSR WlLSOX V. GkOBGB WlLUAMSOSr. 

faster and Serrant— Reasonable Order— Dismissal of 
Servant.^il farm servant engaged to work upon tJie 
express stipulation that his hours of work were to he 
"<en hours generally,'* and where, according to the 
practice of the farm^ these hours were usually from 6 
iiU 11, and 1 till 6, having, on the occasion of a port' 
able steam thrashing mill having come to the farm, and 
wiihout any orders to the contrary, dropped his for e* 
noon work at 11, having (hereafter fed his cattle, 
having (hen proceeded to the hothy to take his dinner, 
and, when commencing to prepare it, having been 
ordered, first by the grieve, and then by the master, to 
go hack to the mill to work till 12; having refused, and 



having been dismissed, having tendered himself back to 
service at 1 o*clock, when he would not be received 
withotU an apology; having then employed a law agent, 
who, the following day, wrote to the master, that he 
thought the servant was in the right, but, if otherwise, 
that he was williny to be reasonable; having received an 
answer, also on the same day, from the master's law 
agents, to the effect that the servant was wrong, and 
that they would, on the master's behalf, accept service of 
a summons; in an action by the servant for wages — Held 
by the Sheriff- Substitute, that the dismissal so made and 
adhered to was not justifiable. This judgment reversed 
by the Sheriff, and master assoilzied. 

The facts of the case appear sufficiently from the fol* 
lowing Interlocutors and Notes, yiz.: — 

The Sheriff-Subetitnte having oonstdered the dosed Ncord, 
with the proof adduced and whole catue, Finds tfaat^ shortly 
prerious to the term of Martinmas, 1862, the porsoer en- 
gaged to eater into the serrioe of the defender as a farm ser- 
vant on his farm of Shempston, for the half-year from that 
term till Whitsunday, 1863, at the wages of £11, with bolls 
and lodgings, and that it was stipulated at the time of the 
engagement that the general hours of work should be tea 
hours per day: Finds that the pursuer entered into the 
defender's senrice aooordingly, and continued therein till 16th 
Mardi, 1863: Finds that the punner had to work two pairs 
of oxen, and that his ordinary hours of work were from six 
till eleven, and from one till six, besides necessary attendance 
to his oxen: Finds that the pursuer's usual course of occupa- 
tion was to rise at or soon after five, then to prepare and take 
his breakfast, then to take out his cattle and proceed to work 
by six, then to continue at work from that time till eleven, 
then to loose and put op and feed his cattle, then to prepare 
and take his dinner, then to attend again to his cattle, and 
resume work at one; then to continue to work till six, and 
then again to put up and attend to his cattle: Finds that, on 
the morning of the said 16th day of March, the pursuer was 
up and had his breakfast at the usual time, but that, instead 
of going to work in the field, he was, by direction of the 
defender or his grieve, William Ewing, engaged working 
about the farm offices, and in making preparations for setting 
ageing a portable steam thrashing mill which had come, and 
was to commence that day to do work at the Bum: Finds 
that the preparations were completed and that the mill was 
set agoing about eight A.M.: Finds that the mill required 
about twenty persons to attend to it and keep it going, and 
that that number of persons included the whole strength of 
the farm, with some extra hands in addition: Finds that the 
mill continued to work, and that the pursuer continued to 
attend to it until eleven a.m.: Finds that tbe pursuer, who 
was engaged in forking com to the mill, at that hour dropped 
work, proceeded from tl» mill to the farm offices, fed and 
attend^ to his cattle, ptooeeded from the cattle to the ser- 
vants' bothy, and there commenced to kindle the fire, and to 
prepare his dinner: Finds that the mill had also stopped 
working when the pursuer left, although the work appears to 
have iMen resumed after an interval not exceeding a few 
minutes: Finds that no order, direction, or intimation of any 
kind was given by or on behalf of the defender to the pursuer, 
to the effect that he was required or expected to work that 
forenoon ailer his usual hour of eleven: Finds that it is not 
shown that the pursuer had any means of knowing that, when 
he dropped work at eleven, he was expected to oontinne to 
work after that hour, without the usual interval for dinner: 
Finds that the practice of thrashing by means of a portable 
steam mill is of recent introduction into the ooimty, and that it 
is not yet a general one: Finds that the only previous occasion 
on which such a mill had been on the defender's farm was for 
a few days in the month of January, 1863: Finds that two 
other men servants working at the mill separately from the 
pursuer, and not shown to have been in concert with him, 
dropped work at the same hour as the pursuer, and after at- 
tending to Uieir cattle, came to the bothy in the same manner 
and for the same purpose as the pursuer: Finds that, after 
the pursuer and the other servants weie in the bothy, the 
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It was averred in the biioudoiib that the defenders had 
paid or settled for similar damage formerly sostained by 
the parsuer and his predecessors in his farm. The 
record was made up by condescendence and defences, 
and these were revised. 

The parsuer pleaded~(l) The pursuer^s oats haying 
been damaged by the vapours or smoke from the de- 
fenders' works, they are bound to pay him the amount 
of the damage; (2) The defenders and their predeoessors 
in their said works having settled with the pursuer and 
the prior possessors of his said farm for former years, 
and likewise with the other fieurmers in the vicinity for 
former years, and also for last year for the damage done 
to their crops and lands by the said vapours, ought to 
pay the damage done to the pursuer's crop last year; 
(3) The pursuer having last year cropped the field in 
question in reliance upon the defenders' promise and 
engagement that they would pay the damages to be 
sustained by him through their vapours or smoke, they 
are bound to pay him the same; (4) In the circum- 
stances condescended upon, decree in terms of the sum- 
mons should be given, and containing the reservation 
therein specified; (5) The defender George Wilson 
being in the full knowledge, when he became a partner 
of the defenders' firm, that the firm was paying the 
damages caused by the vapours or smoke from their 
works, and he having adopted and implemented the con- 
tract as tenant of sub-lease between his predecessors and 
the pursuer, which admitted and established their 
liability to pay the pursuer the damages so sustained by 
him, has acquiesced in and homologated, and is barred 
from repudiating the pursuer's claim. 

The defenders pleaded->(l) The defenders* father 
having, in 1858, for a full price, purchased and acquired 
the chemical works in question, and conveyed the same 
to the defenders, and the same in 1845, while in full 
operation, having been granted in perpetual feu, without 
restriction as to the mode of their being carried on, and 
with no other burden or exaction attached thereto than 
a feu duty of £60 per annum, the defender is entitled to 
carry on the said works qs they were carried on at and 
prior to the said feu contract, without any let or moles- 
tation not thereby imposed, and without being liable in 
damages for so carrying on the same either to the 
Househili proprietors, the superiors, or their tenants the 
pursuers; (2) The defenders are not subject to any 
exception or qualification of the rule of law above stated 
in respect of any acts of acquiescence or homologation of 
claims of damages which may have been done by any 
one who previously carried on said works, the defender 
George Wilson and his firm not having been agreeing 
parties thereto, and the pursuer's allegations on that 
head are irrelevant in a question with them. The alle- 
gations as to payments to the tenants of unconnected 
proprietors are still more irrelevant; (8^ The attempt 
' made by the present action is to burden the defenders' 
lands, and the works situated thereon, with an annual 
impost, estimated by the pursuer himself at £30, which 
does not appear on the record, and which, therefore, 
cannot in the circumstances alleged, even if admitted or 
proved, transmit against a singular successor such as the 
defender George Wilson is, and ought, therefore, not to 
be sustained; (4) The pozsuer being tenant of the 



Househili proprietors, is liable to all the exceptions 
pleadable against them; (5) Separatim — ^the parsuer 
having entered upon his farm long after the chemical 
works in question were erected, and while they were in 
full operation, he thus admittedly came to the alleged 
nuisance^ and is therefore not entitled to maintain the 
present action; (6) Even if the defenders' other pleas 
were migratory, the pursuer having placed a false esti- 
mate on his alleged damage, the same cannot be awarded ; 
(7) On the whole facts and circumstances of the case, 
the defenders are entitled to absolvitor, with expenaea. 

The record having been closed, and parties' procu- 
rators heard, the Sheriff-Substitute pronounced the 
following Interlocutor, which has been acquiesced in: — 

Having oonsiddred the closed record, proof, produotions, 
and whole process, and heard parties* procarators thereon. 
Finds that the pursuer is tenant and occupant of the farm of 
Priesthill, under a lease from the Misses Dunlop, the pro* 
prietors of the estate of Househili, of which the said farm 
forms part, for a period of 19 years, his term of entry to ths 
lands having been Martinmas, 1854: Finds that the defanden, 
John Wilson Bl Sons, of which firm the defender George Wil- 
son is the sole partner, are proprietors of certain chemical 
works, in which they and their predeoessors have for many 
years past manufactured, and still manufacture, alum and 
copperas, and that these works are situated near to the puz^ 
suer s said farm, and that the said works are chiefly built 
upon ground acquired by them from the proprietors of ibe 
estate of Househili, of which they originally formed part, bat 
that the remainder, forming only a very small and in tho 
year 1862 an immaterial portion thereof, are built upon land 
taken by the defenders from Sir John Maxwell of PoUok^ 
whose estate adjoins that of the proprietors of Houaehffl: 
Finds that vapours are emitted from the kilns fonning part 
of the defenders* works, which are calculated to injure^ and 
do injure, the crops grown on the siud farm of Prieathill, and 
especially that field, or part thereof, most exposed to tiha 
influence of the said vapours, and known, as HartstonhiU: 
Finds that the manufacture of alum aad copperas complainad 
of was commenced at the said works by the defenders* pr^ 
decessors early in the present century, and that about the 
year 1820, or soon thereafter, these works had attained to aaa 
extent about equal to their present extent: Finds that the 
light to the ground on which the defenders' prodeoesBora 
erected the said works originally rested on certain long leases 
granted to them firom time to time by the proprietors of the 
estate of Househili, the first of which is dated 1797, and the 
others in 1819 and 1829 respectively, and that at the dates 
when the two latter leases were granted, the sud works were 
in full operation: Finds that in September, 1844, John Wilsott 
& Sons and John Wilson, George Wilson, and John Wilsoi^ 
junior, who were parties to the leases of the ground on which 
the said works had been built» granted a renunciation of the 
said tacks, together with their possession of a oontignous 
piece of ground lately obtained by them, with the view of 
fening the same in favour of the Misses Dunlop, the joint- 
proprietors of Househili, which renunciation induded the 
whole of the tacks of the said subjects: Finds that thereafter 
a feu contract, dated 14th February, 1845, and subaequeoft 
dates, was entered into and executed between the said Miasas 
Dunlop on the one part, and John Wilson, junior (then, th* 
sole partner of the said firm of John Wilson & Sons), on the 
other part, whereby, on a narrative of the above tack% 
renunciation thereof and acceptance of the same, the first 
parties, in consideration of the feu-duties and preata^ops 
therein stipulated, sold, alienated, and disponed to and in 
favour of tiie said John Wilson, junior, the whole of the said 
subjects at a yearly feu-dnty of £60 per annum, with entcy 
as at Whitsunday, 1844; and finds that John Wilson, junior, 
was duly infeft in the subjects under the sud feu contract^ 
conform to instrument of sasine, No. 7/5 of process: Finds 
that thereafter John Wilson, junior, carried on the chemicsJ 
works in question on the above subjects, under the said firm 
of John Wilson & Sons: Finds that on 20th Sept, 1854, he 
executed a conveyance of the subjects in fayour of certain 
trustees, one of whom was George Wilson, the defender's 
father, on which these trasteee were infeft; but finds that the 



■ail 

SB I 

•^a 
■jlSa 

::«! 
•OS. 
•:«& 

'•m 

':^ 
'^^^ 

t^ 

^■ 
k 

?^ 
:^ 

I 



SHERIPP OOUBT REPORTa 



43 



■id John Wibon, previoady known as John Wibon, janior, 
eoDtmoed in ponession of, and carried on the works as before: 
Finds that bj agreement^ dated 26th Jalj and 11th August, 
1S58, between tiie said John Wilson and the sud George 
Wlbon, the defender's father, John Wilson, in consideration 
flf a lasge snm of money then ascertained to have been ad- 
moed by, and to be owing by him to, George Wilson, sold 
to Geoige Wilson and his heirs and assignees the business of 
Jolm Wilson & Sons, and whole stock, estate and effects 
tlcreof, and in particular the several subjects embraced in 
tits nid fen contract, ^e term of entry being Slst May, 1858: 
ihdi.thak it waa farther declared by the said deed that the 
■ad snbjects were thereafter to be held by the trustees under 
ib coDTeyance aforesaid for behoof of George Wilson and his 
tnnids, abaolntely and irredeemably; and that John Wilson 
krtfaer admitted that he was still owing George Wilson a snm 
of upvuds of £14,000, which he bound himself to repay with 
iiterest: Unds that in •implement of the above agreement 
Jda Wikon granted on the 16th April, 1859, an assignation 
tD George Wilson of the said business of John Wilson & Sons, 
ad whole eatate and effects, as above mentioned; and finds 
Alt Geoige Wilson entered into possession of the su^ects, 
■d esnied on the said business under the said firm: Finds 
fat OD ith October, 1860, George Wilson, by assignation of 
Alt date, aaaigned, alienated, and disponed to his son, George 
WihoD, then junior, the present defender, and his heirs, etc., 
d iod whole the lands, heritages, leases and contracts, and 
igneneots acquired or held by bim in connection with the 
vgib and buainess of the said firm, and that thereafter the 
tratoa foresaid disponed to the present defender, George 
^^ibon, aQ and whole the subjects in question as embraced in 
^ tad fen contracts between John Wilson, junior, and the 
pnpcetai of Househill: Finds that under the said series of 
^fA fa defender George Wilson is the only person in right 
^ (^ cud subjects, and finds that he is in Uie exclusive pos- 
■■un thereof, and carries on the manufacture in question 
^ ka sole behoof, although under the name of John Wilson 
^SoDK finds that for many years after the said works were 
ia foil operation no daim of damage for any injury done by 
tte to the adjacent lands was made by the proprietors of 
HooKbiU, or those deriving right from them, against the 
fndeeeasors of the said defender George Wilson, or the 
lad firm of John Wilson & Sons; and finds that the first claim 
tf lIuB description made by or on behalf of such parties was 
h the damage done to the crop on HartstonhiU foresaid 
ivtbe y«ar 1849, at which date the lands in question were in 
fa oattual possession of the Misses Dunlop, the pursuer's 
Iwfladicw, and proprietrices of the same; and finds that the 
aid firm acquiesced in the demand then made on them, and 
ptt) tbe amount of damages fixed by arbiters mutually named: 
Kads Hiat the same parties continued to daim damages, and 
ioreceiYe payment from the said firm of the sums fixed be- 
tnea them as the amount of such damages for each of the 
cnpe of HartstonhiU for the years 1850, 1851, 1852, and 
38^, but that no damages were dumed or paid for the crop 
of the year 1854, which was the last crop reaped by the Misses 
^Hndop, and the termination of their natural possession of the 
tiid lands— the pursuer's term of entry thereto under his lease 
t^ Martinmas, 1854: Finds that after the pursuer's entry 
h daimed damages for the injury done to his crops by the 
vnka in question; and that the said firm acquiesced in his 
^e&and, and paid him money and otherwise transacted with 
^, in compensation for the alleged damages for each of the 
cnps of the years 1855, 1856, and 1857: Finds that, for the 
P^od from Martinmas, 1857, to Martinmas, 1861, those 
ptiti of HartstonhiU, which were said to be injured by the 
vipooTB from the works in question were occupied by the said 
m of John Wilson & Sons, under a sub-lease thereof exe- 
catad in their favour by the pursuer with consent of bis land- 
^«&8; which sub-lease was entered into by John Wilson, 
t^ the sole partner of said firm, and thereafter assigned, 
aloBg with aU tiie other pertinents of the works and business 
of & firm, to the defender's father, George Wilson, when he 
beeame the purchaser of the concern as above-mentioned: 
Piads that the minute of the said sub-lease bears that the 
potsoer^s crops suffer from the vapour emitted from the che- 
Bucal works of the said John Wilson & Sons situated in the 
i^ttghbonrhood, and that for some years back the oompensa- 
^ payable in respect of such damage has been tbe subject 
(tf ^pate between the parties; and finds that the said minute 
of mlHttue bean thitl it ww executed ** in order to settle the 



matter for the next four years," ending at Martinmas, 1861, 
as aforesaid, and that Uie pursuers thereby discharged the 
said firm of aU claims of damage to be done by the vapours 
from their works, in respect of the rent to be paid by them 
under the sub-lease: Finds that the said John Wilson, George 
Wilson, and George Wilson, jun., the several parties who suc- 
cessively acquired the business of the said firm, performed 
severaUy the obligations, and made the payments incumbent 
on the sub-lessees: Finds that thereafter and about the end 
of December, 1861, or beginning of January, 1 862, a meeting 
took idaoe between the pursuer and the said defender, George 
Wilson, at which the pursuer attempted to induce the said 
defender to come to some arrangement as to the compensation 
for future damage done to his crops by the vapours from the 
defender's worl^; but finds that no arrangement was con* 
duded between the parties at said meeting, nor any ofSer 
made, or undertaking come under by the said defender and 
accepted by the pursuer, to the effect that the defenders would 
pay afty such future damage: Finds that some correspondence 
thereafter, and on the 17th and 18th February, 1862, passed 
between the parties, in the course of which the pursuer urged 
the defenders to come to an arrangement, whUe the said 
defender expressed his doubts as to whether the antidpated 
damage would arise, and whether, if it did, his said firm were 
responsible therefor: Finds that soon after the date of the sud 
correspondence the pursuer ploughed up the said lands caUed 
HartstonhiU and sowed the same with oats: Finds that the 
crop of oats which grew thereon in consequence, being the 
crop for the year 1862, was damaged by the vapours from the 
defender's works, and that men of skUi caUed in by the pur- 
suer, after repeated inspections, both while the crop was grow- 
ing and after it was cut, estimated the amount of the damage 
so done at the sum of £27 78 O^d: Finds that there are no 
su£5cient grounds for doubting the substantial accuracy of the 
said estimate; and finds that the above sum truly represents 
the amount of damages sufiered by the pursuer aforesaid: But 
finds, in point of law, that in respect the works now possessed 
by the defenders were originaUy erected by their predecessors 
as chemical works for the manufacture of alum and copperas, 
and on ground taken on lease by them from the proprietors of 
the lahds of which the pursuer is tenant, and with their con- 
sent, and more particularly in respect the said proprietors, 
long after the said works were in fuU operation, and were con- 
sequentiy occasioning the nuisance and damage complained of, 
accepted the renunciation of the said leases, and sold and 
alienated the dominium utile of the ground on which the said 
works were situated to the defender's predecessors for an 
annual feu-duty, without any restriction as to the use of the 
said ground, or reservation of any claim of damage or other- 
wise, the said proprietors and the pursuer their tenant are not 
entitied to chaUenge the use to which the defenders have put 
tbe said ground, or to nuJce any daim of damage against them 
for injury to the adjacent lands, arising from the ordinary and 
usual operations employed in the production of alum and cop- 
perasr and further, Finds that no such acquiescence in such 
claims of damage with reference to the crops of past years has 
been established against the present defenders as debars them 
from resisting the pursuer's claim in this action: Therefore 
and to this extent sustains the defences, and assoilzies the 
defenders; but, in the special and peculiar circumstances of 
the case, finds no expenses due, and decerns. 

Note. — ^The Sheriff-Substitute has been much impressed 
with the importance of this case, in which, smaU as is the 
pecuniary amount directiy at stake, there is involved a prin- 
ciple materiaUy and permanently aifecting the position of an 
old established and viduable manufactory. He has not arrived 
at the result embodied in the preceding Interlocutor without 
much anxiety and mature consideration, and he is very 
sensible that the pursuer wiU labour under a feeling that he 
has been disappointed in not obtaining what he thought himself 
fairly entitled to, and that it may not be easy for him to find, 
a remedy for what he may suppose to be a wrong. On the' 
other hand, it appears to the Sheriff-Substitute that the de- 
fenders would have stiU graver reasons to complain were they 
found to be liable to the pursuer or the proprietors of his farm 
for aU the damages which could hereafter be shown to arise 
to that farm from the ordinary processes of their manufacture, 
however carefuUy these might be conducted. It seems to be 
quite dear that, from its very nature, the operation of making 
alum cannot be carried on without occasioning some detriment 
to the adjacent vegetation and crops; and accordingly^ though 
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it bM been proved that the defenders* works are condacted 
with the utmost care and skill, and the rage and virulence of 
the nuisance and injury occasioned by them mnch restricted 
in conseqaenoe, still it is established beyond doobt that they 
are injiuious to vegetable life in their neighbourhood. And 
in spite of the conflict of opinion on the subject disclosed in 
the proof, the Sheriff-Substitute sees no reason for disputing 
the result arrived at by the men of skill employed by the pni^ 
sner, viz., that the vapours from the works damaged the 
pursuer's crop of oats for the year 1862 to the extent of 
upwards of £27, being the amount of damages claimed. ^But 
there remains the question, whether the defenders are liable 
to the pursuer in compensation; and this question has now 
been decided in the negative. It is thouglft to be too clear 
for aivument that no such damage could have been legally 
claimed by the Misses Dunlop, the pursuer's landladies, had 
they been in the natural possession of the land, and conse- 
quently owners of the crop in question. They had givett a 
part of their lands voluntarily in feu to an alum manufacturer, 
whose works had been erected and in full operation when he 
was their tenant When they parted with the dominiwn 
mtUe of the ground on which tibe works stood, they knew the 
purpose to which it had been and was to be applied; the 
works were more noxious and offensive then than they are 
now. It is to be assumed that they increased the feu-duty to 
a degree commensurate with the damage sustained and to be 
sustained by the existence of such a work managed in the 
ordinary way. And accordingly it is somewhat remarkable 
that from the beginning of the century, when the works were 
started, and more particularly that from 1820, when they 
assumed their present proportions and were in fuU operation, 
down to 1849, no claim seems ever to have been made upon 
the defenders' predecessors for any da^u^(e suffered by the 
proprietors of Househill or their tenants. tXnless from a con- 
sciousuess that the mode in which the woiks were managed 
was indefensibly and exoeptionably reckless and unskilful, and 
the injury thereby done idtogether excessive, it is difficult to 
understand the apparent readiness with which the firm of John 
Wilson k Sons acquiesced in and settled the claims of damage 
made by the Misses Dunlop for the crop of 1849 and the four 
subsequent years. Had John Wilson continued the bqjpios^ 
of John Wilson & Co., and gradually brought the works into 
the good order in which they are at present, and had the pro- 
prietors of the farm in question continued in the natural pos- 
session thereof down to the present tune, the Sheriff- Substitute 
does not see that John Wilson would have been barred by 
having paid annual damages imtil last year from now 
asserting his immunity from any such claim. His previous 
acquiescence might place him in an awkward position, and 
raise a prejudice against him, but would not bar him from 
contending that he was not legally responsible for any future 
damage the works might occasion. That, however, is not the 
position of matters. The proprietors let the farm to the pur- 
suer, who entered on possession of the lands at Martinmas, 
1854. Now, the pursuer depones that though he knew oi the 
existence of the works, and suspected they might be injurious, 
he was assured by the factor of his landhulies before he signed 
his lease, or took possession under it, that Wilson k Sons 
acknowlMlged liability, and would pay him compensation for 
any damage he might sustain, and his statement is substan- 
tially corroborated by Mr Niven, the factor. Accordingly, Mr 
John Wilson, who was still the sole partner of the firm of 
Wilson & Sons, goes on and settles in one form or otiierwith 
the pursuer for the damage sustained imtil the year 1858, and 
then the sub-lease for four years, expiring at Martinmas, 1861, 
was entered into, for the purpose of arranging the prospective 
damage during these years, by the firm talaog the exposed 
lands off the pursuer's hands and paying him a handsome rent 
therefor. All this was the doing of John Wilson, and neither 
the defender nor his father had anything to do with the trans- 
action, they being at that period wholly unconnected with the 
business. The Sheriff-Substitute thinks it unnecessary to con- 
sider the question whether John Wilson might not have been 
barred, personali exceplione, from now disputing the puxsuer's 
right to damages in respect of bis dealings ynih. the proprie- 
tors of the farm, thereby inducing the pursuer to take the 
lease on the faith of being compensated for any injury sus- 
tained from the works, and also from the formal written 
assumption of liability which is involved in the inductive 
clause or ''consideration*' of the sub-lease. But the present 
question is not with John Wilson. It is with George Wilsoui 



who derived right firom bis father, while his father was to all 
intents and purposes a hcnafide purchaser of the works, bod- 
ness, and concerns of John Wilson & Sons firom John Wflton. 
The present defender's father was thus in no way bound bj 
any ooncesdon or admission of John TV^lson. The title to the 
works imposed no restriction on the proprietor, but on the 
contrary implied legal immunity from any daim like the pre- 
sent. How, then, does the pursuer bring his claim to bear 
against the present defenders, to whom the business and mrin 
of John Wilson & Sons were afterwards transferred t Thia ii 
sought to be done through the sub-lease, which was aeogDsd 
by John Wilson to George Wilson on his purchase, and bj 
him again to his son, the present defender, Greorge WiliOD. 
It is thought that this is insufficient. The assignees to the 
sub-lease no doubt took it up and paid to the pursuer thereoti 
for the remaining years of its currency. This was part of 
their taking over of the subjects of purchase. But they bad 
no other connection with the pursuer beyond paying the rente 
fiEdling due under the sub-lease. They never made any admis- 
sion of liability to him, nor abandoned their right to manofu- 
ture alum on the property they had acquired free firom any 
daim of damage at the instance of thmr superiors, or than 
who, like the pursuer, derived right from those superion. 
The only remaining point relied on by the pursoer was the 
promise which he alleges was given, or the undertaking come 
under, by the defender Greorge Wilson, at the interview which 
took place in presence of Mr Irvine in Dec, 1861, or JaiL, 
1862, to the effect that if the pursuer ploughed and cuitlvatad 
Hartstonhill, the defenders would pay any damage done to 
the crop by their works. The Sheriff-Sobetitute is satisfied 
that the pursuer has failed to establisk his allegations on tins 
point. It is only necessary to read the evidence of the psitiei 
and of Mr Irvine as to the incidents of the interview in con- 
nection with the correspondence which passed between the 
pursuer and the defenders on the 17th and 18th of Febraaiy 
following, to see that there was no oondnded airangeoMOt 
come to at that interview, and no promise given or offer aade 
by Mr Geo^e Wilson, which in the circumstances could be 
held binding. Had the pursuer left the meeting and ploagfaed 
and sowed Hartstonhill next day there might have been soois 
foundation for the plea, founded on the result of the inteivisw. 
But he did not do so. On the contrary, he wrote to tiie 
defenders several weeks afterwards, urging them to come to 
an arrangement; and when Mr George Wilson, in reply, ex- 
pressed his doubts as to the defenders' liability, the puisaer 
did not in his answer say that that gentieman had pcomMd 
or undertaken at their recent interview to bear any damsga 
which might ensue, but merdy said that the liability of the 
firm " was an established point." It was not till after that 
correspondence was dosed that the pursuer ploughed and sowed 
the field in question. And it seems impossible to mftV*"" 
that he did so on the faith of any promise or undertakii^ by 
the defender, Mr George Wilson. The Sheriff-Substitute bai 
not overlooked the fact that the defenders' alam kilns are noA 
wholly situated on the lands feued from the pursuer's lasd- 
ladies. but are parUy situated on Sir John Maxwell's property. 
But it will be foimd that this is of no real importance. 19ie 
defenders' works have not been increased in size mnoe tiie 
piece of land was taken from Sir John Maxwell in 1851. The 
object of taking that ground was to give more room for the 
kiins, and avoid the "cutting of them hot," i.e., removing 
them prematurdy before complete calcination of the ore and 
in a burning state; that being not only a loss to the manefso- 
turer from tiie escape of sulphur, but the most serious cause 
of injury to the adjacent crope. And, besides^ it is proved 
that during the growth of the crop of oats on Hartstonhill, 
in the year 1862, the damage to which is the subject of this 
litigation, there were only four kilns on Sir John MaxweH^ 
ground, while there were no less than sixteen kilns on the 
lands held by the defenders, under the pursuer's landlr^'*^ 
In point of fact, no damage could be said to be done by any nee 
to which the defenders put Sir John Maxwell's land. Altboogb 
the defenders have been assoilzied, the pursuer has not been 
found liable in expenses. His position is a very hard one; he 
had reasonable grounds for expecting that the compensation 
he had recdved in previons years would be continued to him 
until his occupancy of his farm ceased ; and the position of die 
defender, Mr George Wilson, from having been assignee to the 
sub-lease originally entered into between Mr John Wilson and 
the pursuer, was so peculiar, that it seems only £tir that he 
should sustain the expense of ridding himself of a liability 
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which his pvedeoeBMn ia the worka in question had long sub- 
ndttedto. 
Act. David Camfbill. AU, John ft Jas. H. Dnirv. 



18th TlBBUABT, 1865. 

SHERIFF COURT, ELGINSHIRK— ELGIN. 

(Shibiff D. M'Lbod Smith.) 



Cauicksbakk and Others v. Gardrn. 

FromisBQiiy Note — ^Negodation— Sezenoial PreBcription 
— Mmoritjr. — Etld that the sexennial prescription does 
not run against a minor indorsee during the years of 
himinoritif, 

Vtoamarj Note — ^Trustee. — A promissory note held by 
a trustee for a minor does not prescribe as against the 
mnor during ike years of his minority. 

A CLADC was lodged in the Bequestration of John Cruick- 
ibank, furmer, Clones^ by Alexander Cndckahank, wine 
nadunttFofres, Gregor Bargeas Craicksbank, and Mar- 
gust CroickBluuik, landing in Forres, for the sam of 
il467, being the accnmnlated amount of four promiasoiy 
utei granted by the bankrupt to the deceased John 
BiDjBB, fitrmer and cattle dealer, Phonas, Ballindalloch, 
OB dkh September, 1855, payable on demand, which pro- 
■ny notes were endorsed by the said John Borgeas, 
ukI are now held by the claimants; tbe origin of this 
to 18 thus described by the claimants in the affidavit 
lo^ by them. 

^ Depone, that the said pvomiflKnry notes were granted 
by the bankrupt for money received by him in loan from 
the now deceased John Burgess, iarmer and cattle dealer, 
Fhonas, Rallindalloch. That the bankrupt's first wife 
^M illegitimate, and a reputed daughter of the said John 
BorgOBB, but he was under no obligation to make any 
^vsDoes to tbe bankrupt, nor, as the deponents axe in- 
^^'noed and believe, was he in law or fact conjunct or 
<^onildent with the bankrupt. That the bankrupt's first 
^ died in the year 1851, and he married a second time 
in the year 1853. That the said John Burgess had at 
TV10Q8 times made other loans to the said John Cruick- 
*bsnk, and received from the bankrupt written acknow- 
iiwntB therefiyr from time to time as the money was 
advanced. That the said John Burgess having been 
enable to obtain payment from the bankrupt, and being 
^csrons to have these advances put on a proper footing, 
0>t the interest thereon calculated up to the sixth day of 
September, 1855, and of that date obtained from the 
^^ttbrupt five promissory notes for the whole advances 
made by him, and of which the promissory notes now 
<i]aiQied on are a part. That the (sdculations were made 
^ the promissory notes written out by the agent of the 
laid John Burgess. That the deponents are children of 
the bankrupt by his first wife, who was the reputed 
daughter of the said John Burgess. That the said John 
^tvgesB endorsed the said promissory notes now claimed 
Ol^ and delivered the same over to the custody of John 
Burgess Cruiokshank, farmer, Newton of Kinloss, the 
«Wer brother of the deponents, to be kept by him for the 
^^^^Ofii of the deponents, share and share alike, they 



being then in minority, the oldest deponent being at 
that time uoder sixteen years of age; and the said John 
Burgess having previously made other advances to and 
on account of the said John Burgess Cruickshank. That 
in fulfilment of the directions of the said John Burgess, 
the deponents received firom their said brother the said 
prominory notes claimed for, and are now the holders 
thereof. That the deponent, the said Margaret Cruick- 
shank, was bom in October, 1889, and came of age in 
October, 1860; that the said Alexander Cruickshank 
was bom on the 22d day of November, 1840, and came 
of age on the 22d day of November, 1861 ; and that the 
said Gregor Bm^eas Craickshank was bom in April, 
1844, and will not be of age until April, 1865. That the 
pre8(«ription of the said notes is thus interrapted by the 
minority of the deponents, the holders of the said pro* 
missory notes, and the creditors therein, as the deponents 
are informed and believe." 

Upon this claim the trustee pronounced the fbllowing 
deliYeranoe, dated 19th July, 1864:— 

The trustee rejects the daim for the following 
reasons: — 

1. The promissory notes founded on have undergone 
the sexennial prescription. But the deponents state in 
their chum that the prescription of the said notes was 
interrapted by their minority. Margaret Craickshank 
having been bom in October, 1839, and come of age in 
October, 1860; Alexander Cruickshank having been 
bom on 22d Norember, 1840, and come of age on 22d 
November, 1861; and Gregor Burgess Cruickshank 
having been bom in April, 1844, and will only be of 
age in April, 1865. But it is further stated that the 
sud notes were endorsed to John Burgess Cruickshank, 
farmer, Newton of Elnloes, the elder brother of the 
deponents, to be kept by him for behoof of the deponents, 
share and share alike. According to this statement, the 
said John Burgess Cruickshank acted and was appointed 
to act as trustee for the deponents. The trastee under- 
stands that the said notes were only handed to the 
deponents by the said John B. Cruiclmfaank about two 
months before the date of this sequestration on 5th 
March, 1864. The said J. B. Craickshank was thus the 
holder of the notes from their date to January last. He 
was bound as trustee to keep the said notes in force by 
using means to interrapt the prescription, and if he has 
failed to do this, he may be liable in damages to the 
deponents. But he was the real holder of the notes, and 
could have sued for the sums contained in them, or done 
diligence upon them. He would have been liable to 
account to the deponents for the sums recovered, but 
being the holder of said notes, and having the undis- 
puted and absolute control of them, it appears to the 
trastee that the plea of minority cannot apply unless the 
said J. B. Craickshank was a minor during the period 
that he held them. But the trastee is informed that he 
came of age on 10th day of December, 1855, so that the 
said notes were at any event prescribed on 10th Decem- 
ber, 1861. In Thomson on Bills (p. 659), it is stated 
that *^ minority cannot be pleaded by parties who have 
no direct title to the bills, but merely interested in it as 
legatees under a trust deed, when it is granted to one of 
the trustees personally for part of the trust funds, hi 
such a case the trastee or, on his death, his executor, is 
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entiUed to exact payment. This aeems to follow thoagh 
the bill or note were taken payable to him by the de- 
nomination of trnstee, for although hia executor woald 
not probably be entitled in that case to exact payment, 
as trusts are not transmissible, and thoagh the parties 
interested under the trust might hare an equitable right 
to bring an action for payment, in which action the bill 
or note might be produced in proof of their interest, ifet 
thetf are not properly creditors in terms of the statuteJ" 
And in the case of Hannayfs Trustees y. Blair^ 3l8t 
January, 1823, the point is directly decided. The 
rubric bears that ** the minority of an indiridual who 
has the beneficial interest, but is not the nominal creditor 
in a bill, will not interrupt the sexennial prescription." 
But it appears to the trustee to be questionable whether 
the law that the years of minority of a creditor in a bill 
or promiBBory note are not counted in the six years the 
expiry of which deprives promiasory notes of their value 
as grounds of diligence or action, applies to the case of a 
minor being a blank indorsee. The statute which intro- 
duces the exception of minority is the 12 Geo. III., cap. 
72, sect 36. It is there enacted, ''That the years of 
minority of the cieditcns in such notes or bills shall not 
be computed in said six years." The word creditcns in 
such bills evidently means the party named in the bills. 
The trustee is not aware that the point has ever been 
matter of judicial determination, and he believes writers 
differ in opinion on the subject Pzofessar Bell in his 
Commentaries (5th ed., p. 395) states the rule thus: — 
'* The years of minority of the holder are not computed 
in the six yean." But it is not unworthy of notice that 
in his Principles^ which axe subsequent in date, ha-uaes 
the words of the statute, and speaks of the minority of 
''the creditor;" and so also does Dickson (voL i., p. 
254), and Glen on Bills (p. 308), Mr Thomson on Bills 
(p. 659), and Mr Napier on Prescription (p. 849). Both 
state broadly that the exception of the years of minority 
axe available to an indonee, but they evidently refer to 
a special, not a blank indorsation. It is stated by Pro- 
fessor Mensies (p. 375), that the benefit of the Act 
applies only when the minor is himself Romuiaftm the 
creditor in the instrument, and it appears to the trus- 
tee that any other rule would open a wide door for 
fraud. 

2. The said notes have not been duly negociated. 
They have never been discounted or noted, nor has any 
demand for payment been made. Mr Thomson in his 
Treatise on Bills (p. 435) states that it must be decided 
from the circumstances of the case whether the chief 
object of the grantor or indorser of promissory notes 
payable on demand was to put them into circulation as 
with ordinary bankers' notes, in which case there seems 
to be no definite time for presenting them, or whether 
they were drafts or bills on third parties issued for the 
purpose of paying a single debt The notes in question, 
supposing that the bankrupt bad a right to grant them, 
appear to fell within the latter category, and it is there- 
fore apprehended that they ought to have been presented 
fer payment within a reasonable time after the indorsee 
received them, and without undue delay. Thomson (p. 
431); BeWs Com. (4 ed., vol. i., p. 321). The longest 
delay that the trustee knows to have been sanctioned by 
the Court was five months, Leith Banking Company r. 



WdUea^s Trustees, 22d January, 1836. But iu thb 
case more than eight years have elapsed without the 
notes having been presented or protested. 

3. Mr Burgess, the endorser of said notes, was cod- 
junct and confident with the bankrupt The dream- 
stance of the bankrupt's first wife having been ill^ti- 
mate cannot afifect this relation. Conjunct persons hare 
been held to include parents and children, fethers and 
sons-in-law, and the mother of an illegitimate male child 
to the father thereof. If an illegitimate child is acknow- 
ledged by the father, the relationship is as ck)se as if the 

i child had been bom in lawful wedlock* And if that 
child be a daughter, and enter into the marriage relalKn, 
the husband is as truly the son-in-law of her father as if 
he had married his legitimate daughter, and aons-in-lsv 
have been held to be conjunct persons. BeWs Cm. 
(4th ed., vol. ii., p. 193). 

4. Such being the case, it is necessary that the bank- 
rupt should have been solvent at the date of granting 
the notes on 6th September, 1855. It is not stated that 
he was so, and the trustee undentands thai he was not 
The bankrupt, in the deposition emitted by him before 
the Sheriff-Substitnte of Elginshire on 8th April last, 
states that in 1851 he lost upwaxda of £4000 by his 
brother Alexander CruidDBhank, and he also eBumeftfees 
various other losses of large amount, and says, &rther, 
that in consequence of these leases he found himself is 
difficulties, but kept matters going on by paying iatenil 
on his liabflities till the year 1861. He was unabk to 
pay the loans sustained by him through his brother, »i 
the liabilities inourred by him are now mixed up vift 
and form part of his own liabilities. It seems very on* 
likely that a man wbo in 1851 lost upwards of £4000, 
after which he acknowledges he found himself in diffi- 
culties, should be in solvent circumstanoea in 1855, what 
these obUgations, with accumulated intenst, wen slifl 
due, and be capable of undertaking obligations to the 
amount of nearly £2500. The trustee would, in any 
event, require evidence on this point 

5. It wiU be also necessary for the claimants to ritfnr 
that the notes in question were granted for a neoesBaij 
cause. The cause of granting ia stated in the daim, tei 
the bankrupt in his deposition states that he got so 
money with his wife at the time he married her, Iwt 
subsequentiy to that his father-in-law advanced at 
difierent times sums amounting to £2500. He thoi^ 
when he got that money that he should not have to repiKf 
it This statement, coupled with the fiust of no diligence 
having been done on the notes either bj the fatherin- 
law or indorsee, and no demand of payment having ew 
been made, or any interest paid on them, are drewn- 
stances sufficientiy out of the ordinary course of l)iH 
transactions to raider it neoessary for the daimants to 

I bring other and stronger evidence than they have doiie 
i of the grounds of the debt If the sums containM i& 
I the notes were gifted, and if the bankrupt was in insol- 
I vent cnrcumstancQB at their date, he was not entitled to 
j grant the notes. 

I The trustee has sot ordered the daimants to prodooe 
i any additional evidence, because, if his decision on the 
• questions of prescription and n^ociatioD is weU-fimnded, 
such evidence will not be required. 
I This detivennoe was HVealed, wheOf alter 
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pirtiflB, the Sheriff-Balxititate pronoiinoed the following 
Interiocntop:— 

The Sheriff-Sabstitnte having considered the closed record 
with the productions in process, and whole causey recalls the 
deKvarance appealed against: finds that the pronussory notes 
daimed on by the appellants were not prescribed at the date 
of their lodging their claim on the sequestrated estate, and 
Rpeb the pleas of the respondent to that effbct: Bepels also 
the aeoond plea in law of the respondent to the effect that the 
add pgromissoiy notes were not duly negociated, and before 
UBver, gvoad uUra^ allows to both parties a proof of their 
rnpectiTe averments, in so £Eff as the same are not admitted, 
and to each of them a oonjonot probaldon, and appoints the 
proof to proceed at a time and place to be afterwards fixed. 

Non.'—The appellants are entitled at any time to fill up 
the Uank indorsations which at present stand upon the pro- 
meorj notes claimed on, with special indorsations in their 
mm &Tour, and to date those indorsations as of the date of 
the notes^ or at least to have them held to have been made as 
of that date, as in the case of PoUrieh v. WeUi, 8th March, 
1859, 21 D., p. 637; this may be held as done, and being so 
held to be done, the appellants must be held, in virtue of such 
indomtioDs on the promissory notes, to be, and to have all 
ikng been, directly and specially the creditors therein, in 
tenu of the Act of Parliament founded on. 

The intervention of John Gruickshank, the elder brother of 
tbe appellants, to whom, in consequence of their minority, the 
pnamatj notes were originally delivered as custodier thereof 
lor thsir behoof, appears to make no difference in regard to 
tbii point, as the notes were all the time the property of the 
appiJUiits themselves., Even supposing that John Cruick- 
dttok, the temporary custodier of the notes, had any duty in 
^natter, or had any occasion to fill up the indorsations, it 
out be presumed that he would have done so in the nuumer 
ouMt advantageous to the appellants, and, indeed, in. the only 
OttQDer in which he had any right to fill them up, namely, 
*itii their own names as special indorsees, and his failure or 
^Bsaaum in this respect, if there was such failure or omission, 
<!ttDot prejudice them in a noatter which is still open. John 
Cnucboank himself was never an indorsee at all, either blank 
! ff ipedal, and never held the notes as such. 

Tb» drcumstancos of the case of MacTieil v. Blair, 31st 
Ju«, 1823, 2 Sup., 174, founded on by the respondent, are 
qiute different from the present. In that case the alleged 
tmon were not in any way parties either to the bill or to the 
*ctioo, either previous to or at the time at whioh the plea of 
I»acription was vurged. 

The principle contended for by the respondent in his second 
pies m law, relates entirely to negociation as regards the ques- 
^ of recourse; mo ques^n of that kind arises in the present 
Giae. 

icf. F. C. Ka^okkhzib, Forres. 
AU,Aha. MASSOESza, Forres. 



18th Fbbbuabt, 1865. 

SHERIFF COURT, DINGWALL. 

(Shxbdtf a. S. Cook.) 



Jahss Dudgeon v. John M* Allay. 

^Iwter and Servant — Desertion — Contract. — A farm- 
tenant toas, as part of his wages^ to have received a 
nata5je dwelling-house. He got a houae^ hut, on the 
iiUegation that it was not habitable^ he left his service. 
On a summary petition against him for desertion — 
Held that as the house was not habitable, tJie servant 
wu justified in leaving his service. Petition dismissed, 
wih expenses. 

James Dudgeon, farmer, Fodderty, near Dingwall, 
Presented an application against one of his servants, 
John M*Auky, for desertion of service. 



A minnte of defence was lodged for the defender, in 
which he pleaded — 

1. That the respondent entered on the employment of 
the petitioner, on condition of his getting certain wages, 
bolls of potatoes, etc., and also a snitable dwelling-honse. 
That at Whitsunday, 1864, the respondent engaged to 
be the servant of the petitioner, on getting a good and 
proper dwelling-place, for one year; that the petitioner 
agreed to this, and promised to put the honse occupied 
by the respondent previous to Whitsunday, 1864, in 
good habitable repair, in terms of his agreement, but 
failed to do so, and the house given to the respondent 
from Whitsunday, 1864, to the date of leaving the 
petitioner's service was not a habitable one. 

2. That the rain came through the roof of the dwelling 
supplied to the respondent, and destroyed his bed-clothes, 
etc., and rendered the respondent uncomfortable, and 
put him in danger of his health being impaired. That 
the respondent was entitled to have a proper dwelling- 
place supplied to him by the petitioner, and such was a 
good ground for leaving said service. 

8. That the respondent, whenever it rained, had to 
rise out of bed, and put on a fire, and dry his ^cd -clothes, 
owing to the rain which came through the roof, and the 
respondent suffered loss and damage thereby. 

4. That the respondent did not leave the petitioner's 
service without informing him of doing so ; and he was 
entitled ta leave the petitioner's service, in respect of 
the petitioner not having supplied the respondent with a 
proper dwelling-house, such as any servant could com- 
fortably and safely live in, although he was bound to 
give^^e reqxmdent a proper, comfortable, and safe 
dwelling. 

The respondent was afterwards judicially examined in 
the action, and a proof of his averments allowed. 

Proof was then led, and after a hearing the Sheriff- 
Substitute found that the respondent was not justified in 
the circumstances in leaving his services. 

On a reclaiming petition , to which answers were ordered, 
the Sheriff pronounced the following judgment: — 

The Sheriff having resumed consideration of the respondent's 
appeal, with the redaiming petition for the respondent, and 
answen for tibe pursuer, and having advised the proof and 
process, Recalls the Interlocutor complained of, and finds in 
point of fact, Ist, That when the pursuer re-engaged the re- 
spondent as his servant for a year from Whitsunday, 1864, the 
pursuer undertook, as part of the oontract between the par- 
ties, to put the house in which the respondent was then living, 
and in which he was to live during the year for which he was 
re-engaged, into a habitable state; 2d, That the said house 
when the respondent was re-engaged, as aforesaid, was not in 
a habitable state, owing to the insufficient state of the roof, 
which was pervious to rain; 3d, That the pursuer failed to 
put the respondent's honse into a habitable state in terms of 
his engagement: Finds, in these circumstances, that the re- 
spondent was justified in leaving the pursuer's service, and 
therefore refuses the prayer of the petition, and decerns: Finds 
the pursuer liable to the respondent in expenses, allows an 
account of the same to be lodged in process, and remits to the 
auditor to tax the account when lodged, and to report. 

Note. — ^The case is an application on the part of a master 
to enforce a contract of service, by the summary form of 
Laving his servant ordained to return to his service, and to 
find caution to remain therein until the expiration of the year 
for whioh he was engaged, under pain of imprisonment. 

The apidication is not incompetent, but it is an assertion of 
his right under the contract on the part of the master, in the 
strongest form; and it is not too much to require that when 
he resorts to such a remedy, the manter should himself be able 
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no fftmily or serrantt behind him, the mere fact of his leaving 
even " hontehokl gods " in a house till he should return will 
not validate a dtation left him at that house to an aotian 
raised in this Court more than a year after he had been out of 
its joiiadiotton and had no domiole in Sootland. 

Ad, T. 6. Wbioht. AH, Jobn Marshall, jun. 



21 ST March, 1S65. 

SHERIFF COURT, RENFREWSHIRE— GREENOCK, 

(Shkriffs Fraskr and Trnkknt.) 

Adamsox, Howie & Co. v. Baixb & Johnstox, 
Walter Grieve, and Paul, Sword & Co. 

Interdict — Stoppage in tramUu — Bill of Lading;. — Goodi 
were consigned to a firm which, on their arrivcU, wa$ hank- 
rupt. The hill of lading wom endorsed to another firm, 
without valtie or for a prior debt, and this firm also soon 
after became bankrupt. This last firm also endorsed the bill 
of lading, wiUiout talus or for a prior debt. The goods were 
wardkoused uUimeUely in name of the last endorsee, who then 
sold them for value, and the purckasers took possession. In 
an actum for interdict against the two last endorsees disposing 
of the goods as in transitu — Hdd that the goods were no longer 
in transitu; that the last was a bona fide transaction, and 
the transfer of the hill of lading, and the tramfer in the 
store bocks to the name of the last purchaser, was completion 
of the transaction, and the transUus had ceased. 

After the goods represented by a bill of lading have been de- 
livered, it is incompetent to crave interdict against transfer- 
ring or disposing of it. 

The circnmstances out of which this action arose are 
fully explained in the Note to the Interlocutor of the 
Sheriff-SubetitatG. 

The Kieriff'SabstitQte having heard partien^ procurators on 
the question of interim interdict, and having considered the 
Mtition, with the Bpedfic statement made by the respondent, 
Walter Grieye, on the craving of the petitioners, and whole 
prodactioDS, recalls the interim interdict in bo far ss it afTeclB 
the delivery df the sugars in question to the respondents, 
Paul, Sword & Co., but appoints parties to be heard further 
as to continuance of the interdict against Baine & Johnston 
and Waiter Grieve, so far as it prohibits them from using or 
disposing of the bill of lading in question, and so far as it 
prohibits Walter Grieve from using or disposing of the bill of 
exchange or promissory note in question; and as to the fur- 
ther procedure in the case, assigns Friday first, the 6th curt., 
within the Sheriff Court Hall, at 11 o'clock forenoon, — mean- 
while oondnues the interdict against Bune k Johnstone and 
Walter Grieve to the effect above stated, and reserves the 
question of expenses. 

NoTX.— This is a petition at the instance of Adamson, 
Howie & Co., merchants in Pemambuco, and James Pender 
Logan, merchant in Liverpool, and William Reid, merchant 
in Glasgow, sole partners of the company, against Baine ft 
Johnston, merchants and storekeepers in Greenock, and 
Walter Grieve, merchant there, and Paul, Sword & Co., 
sugar refiners there, in which the petitioners allege that they 
shipped a cargo of sugar from Pemambuco by the ship Dante^ 
for Stirling, Gordon & Co., who received the bill of lading of 
the cargo, and granted their acceptances for the price, which 
amounted to £4114 5s 8d, and which acceptances are still cur- 
rent. That the ship arrived at Greenock on the 12th nit., but 
that Stirling, Grordon & Co. had become insolvent on 10th ult, 
and that before or after tbeir iosolvency they had transferred 
the bill of lading to John Beid, jun., & Co., without value, or 
as security for a prior debt. That the petitioners applied for 
and obtained from the Sheriff of Lanarkshire an interdict 
•gainst Stirlingy Gordon & Co. and John Beid, jun, ft Co., 



and all others concerned, from using, trsosferring, or diipoi" 
ing of said bill of lading, and from tsking posBesBOQ o( wd 
cargo. That the day before or the day after this isterdid 
had been granted^-yiz., on 14th or 16lh ult-Jobn Bad, 
jun. ft Co. had blank endorsed the biUof ladiog; to Wiltei 
Grieve without yalue, or as security for a prior debt Thst; 
the cargo vras taken out of the ship on 16th uU, ssd vwi 
housed in the stores of the respondents, Bsine k Jobmtoiv, 
the Custom House books bearing the name of Bsine k John-j 
ston as the importers, but that Bsine ft Johnston's same kdi 
been afterwards deleted, and Walter Grieve's nine MbBti-^ 
tuted. That in the knowledge of the above (sets, ud thit; 
the cargo was claimed by the petitioners as in trauitu, ui 
with a view to defeat the petitioners* rights, Wslter Grists, 
sold the cargo to the respondents, Paul, Sword ft Co., asA^ 
delivered to them the bill of lading either blank esdonod of 
j a new delivery order on the storekeepers, and recsifsd froia 
Paul, Sword ft Co. a bill or promissory note for the smoat; 
and upon these allegations, the prayer of the petition ii tint, 
Bsine ft Johnston be interdicted from giving, sod Wtltes 
Grieve and Paul, Sword ft Co. from taking, deUver^ of tlm 
cargo; further, that the whole respondents shooUi be ffltarj 
dkted from using, transferring, or disposing of the bill <4 
Uding, and that Walter Grieve be interdicted from unogji 
endorsing, transferring, or disposing of the bill or proBiiw^ 
note granted to him by Paul, Sword ft Co. ' 

At the debate the respondents denied all knowledge ^1 
proceedings tsken by the petitioners against Stiriiog, Gordos 
ft Co. and John Reid, jun., ft Co. up to the time d the pwj 
sent petition being served, and the petitioners hsving csUm 
upon Walter Grieve to state spedficsUy what, if "7. 7* *J* 
consideration given by him to John Bekl^ jun., k Co. foe tta 
bill of lading in question, and also to sUte whether or sot m 
was possessed of the bill granted him by Paul, Srad, & u. 
Walter Grieve stated that " the consideration given by m 
to John Beid, jun., ft Co. for the sugars in question, wtw 
purchase price thereof, being £4044 or thereby, »«l,*!»"' 
is not possessed of the bill of exchange referred to. Inn 
were also produced sale notes by James Richsrdson k^ 
who had sold the sugars on behalf of Walter Grief^ JW 
22d ult., addressed to Walter Grieve and Paul Swoid ftW^ 
respectively, a certificate of transfer in Csvour of Psol, Sfjn 
ft Co., under the hand of Bsine ft Jc^mston's derk, «rU^ 
that the sugars were transferred to Paul, Sword ft Co. « »> 
ult., and a certified extract from the books of Bsinssad Jott- 
ston, as warehouse keepers, showing that the goods «» 
warehoused in name of WalUr Grieve on 13th ult., sod sen 
transferred to Paul, Sword ft Co. on 22d ult 

This being the state of the case, the Sheriff-Sobstitiite oodU 
not consider himself justified in continuing the ■i'**"^" 
far as it affects Paul, Sword ft Co. It is not sU^ m ^ 
petition that Paul, Sword ft Co., when they bought the ng» 
in the open market, hail any knowledge of the objcctioninioj 
by the petitioners to Walter Grieve's title to the m^'» 
Paul, Sword ft Co. aver that they were in waf^^ 
ranoe of any such objections. The Sheriff-Substitate thenwi 
conceives it to be out of the question to ask that Pssl, omn 
ft Co., having bought the sugar apparently in good w*J» ■* 
from a party who apparently had a complete tiUe, sad, liM»l 
granted a bill for the price, should be interdicted from msDji 
use of thdr purchsse. They purdiased the sugar, not »»» 
the title to it stood only on a biU of lading, but when rt *■ 
in a warehouse in name of Walter Grieve, and, finding )» » 
warehoused^ there could be no question in *Im»' "^Jr^IJ 
whether or not the goods had completely V^.S^rZ 
control of the original seUer; but the esse is <«»««!?" 
regards Walter Grieve. He bought the goods from J«» 
Beid, jun., ft Co., while the only tiUe which John B«* J"*! 
ft Co. had to them was the biU of lading, and on the tw* « 
that bUl of lading it appeared that it had been pngioauyw 
favour of Stirling, Gordon ft Co., who were notooonsly »» 
rupt; and, as at present advised, the Sheriff-Subrtitute ii« 
opinion, that whether Walter Grieve had bona fide puo ■ 
price to John Reid, jun, & Co. or^no^ ^®_^*" «toeft» 

"letherSi 

rdthepii 

The very fret of t 



inquire whether John Reid, jun., ft Co. had given w^T 
the biU of lading when they got it, and if not, ^^•Jlf «Si 
ling, Gordon ft Co., the oripnal endorsers, had P"« V^*^ 
of the sugars to the originsl seUers. Th^^'^ "^^iLSl 
biU of lading being in the dide passiBg from hand tossojr 
showed Walter Grieve that the goods wore *• <w«w»i^ 
deU v«red, and h» most tiwwfws be hsW tP h»w W* •" 
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nlyJMi to tbe riik of the original Belter reclaiming them if 
8lii&ig, Gordon & Co. had not pud the price, or if John 
BgOtjm., & Co. had not given value for the bill of lading 
when thej got it. In the case Cuming v. JBrovm, quoted by 
Mr Bofls in IHs Leading Cases in Commercial Law, voL ii., p. 
144, it was laid down Uiat if the person taking endorsement 
«f s bill (^ lading ** knew that the consignee was insolvent, 
ttd GO sainBted to deprive the consigner of the price of the 
goods, he will be held to stand in the same situation as the 
MUBgoeo^ and the consigner will not in such a cflse be 
dqjiived of his right to stop in trcmntu." Lord £llen- 
iioioagh, in giving judgment in the case, under a rule for a 
new trial, stated that if the pkintiff <* (the holder of the bill 
of hdtng) had known that the consignee bod been in insol- 
not ciicumsfeaiioes^ and that no bill hi^ been accepted by him 
for tbe price of the goods, or that being accepted it was not 
Skdy to be paid, in that case the interposition of himself 
betveen the consigner and consignee, in order to assist the 
latter to disappoint the just rights and expectations of the 
fiMMr, would have b^eu an act done in fraud of the con- 
Bgner'a right to stop in iranHiu, and would therefore have 
KUk vuavaUable to the party taking an assignment of the 
bill of lading under such circumstances and for such a pnr- 
fm." The Sheriff-Sabetitote, on the authority of this case, 
tooM have felt justified, if the sugar had still been un- 
Mvered, to have stopped the delivery by granting interdict 
idunit the use of the bill of lading, particularly as the aver- 
■Mtof the petitioner is not only that Stirling, Gerdon & Co. 
bad not paid the price, but that neither John Keid, jun., & 
Co., nor Walter Grieve had given a de presenH consideration 
{« the bill of lading. Now, however, that the bill of lading 
bn pwed out of the circle, and that the sugars have been 
jicSmod, he cannot see any practical end to be served by 
^BtndeUog the uso of the bill of lading. The same remark 
fffjSn to the intevdict against the use of the bill granted by 
Aol, Sword k Co., which Walter Grieve specifically states 
tbat he has used adready. These points are, however, kept 
opn for determination after the further discussion fixed to 
U»idMe on Friday. 

thp only other pNurt of the case requiring to be noticed is 
tbspr^miDary point raised by the respondents, that a man- 
^itoiy ooght to bave been sisted in order to maintain this 
utioQ. Although, no mandatory has been sisted, a mandate 
^ been produced^ and, besides, as Mr Beid, who is repre- 
mied as a partner of the petitioners' firm, adhibits the name 
^ the firm and his own to the petition, it seems to be in 
nffiaent form to satisfy what the law requires for sudi an 
action. 

Afler a hearing on a motion for a continuation of the 
interim interdict, the Sheriff- Substitute pronounced the 
Mowjog Interlocutor: — 

^ Having heard parties' procurators, continues the interim 
iiMict in terms of the Interlocutor of 8d January, 1865, 
ttd appoints the record to be made up by condescendence 
^defences, in terms of the statute. 

'Pfb 8hwiff-8ubatitute would wish to avoid giving any 
"Phiioii upon this part of the case till the averment of parties 
>n embodied in a record, and he is able to ascertain how they 
■tud. The petitioners have presented a relevant case, and 
Btt valid objection has been stated to the competency of the 
I lODfldy sought, and, as the object to be aimed at, at this 
itage of the cose, is to preserve matters in ttatu quo, in the 
^y that wiU loast injuriously affect the parties, upon a prima 
fvit oodisideiation he thinks that this will be effected best by 
<i<MitmuiQg the interim interdict. He would suggest that the 
neord should be made up with the least possible delay, so 
tiiat a judgment may be pronounced as soon as possible. 

Parties appealed, and, after a reclaiming petition and 
w»werB, the Sheriff pronounced the following judg- 
ment:-— 

The Sheriff having considered the reclaiming petition for 
Adamson, Howie & Co., No. 24 of process, and answers 
^^reto for Paul, Sword & Co., Baine & Johnstone, and 
Wslter GrieVe, No. 27 of process, and also reclaiming peti- 
tion for Baine k Johnstone and Walter Grieve, No. 25 of 
I»Qoe8B, and answers thereto for Adamson, Howie A Co., and 
otheii^ No. Se of prooeas, and whole process^ refuses the 



prayer of the reclaiming petition for Adamson, Howie & Co., 
No. 24 of process, and dismisses their appeals against the 
Interlocutor of the Sheriff-Substitute, dated 3d January, 
1865, in so far as it " recalls the interim interdict so far as it 
affects delivery of the sugars in question to the respondents, 
Paul, Sword & Co.;" recalls said Interlocutor in so far as it 
continues the interim interdict against Baine & Johnston 
and Walter Grieve; recalls the Interlocutor of the Sheriff- 
Substitute of 6th January, 1865, and to this extent and effect 
sustains the appeals for the respondents, dismisses the petition, 
and decerns: Finds the petitioners liable to the respondents 
in expenses: Allows accounts thereof to be lodged, and when 
so lodged remits the same to the auditor of Court to tax and 
to report. 

Note. — 1. The leadhig questions are whether the goods are 
in trantUu, so that they may be stopped, and whether there are 
any relevant grounds stated for stopping delivery as against 
Paul, Sword & Co. It is quite dear that the goods are ftiot 
in traTititu. They have been delivered. They were ware- 
housed in a bonded warehouse at Greenock, on the 13th De- 
cember, 1864, in Grieve*s name, and so remained till 2 2d De* 
cember, when they were sold to Paul, Sword & Co. The bill 
of lading by this time was, of course, delivered up to the ship- 
master before he parted with the goods. The transaction was 
thus at an end, and the consigner's right to stop no longer 
existed. In the next place, no relevant grounds have been 
stated to authorise interdict against delivery to Paul, Sword 
& Co. They buy the goods in the open market, and grant bills 
for the price. It is not averred in the petition that they were 
cognisant of the alleged (legal) frauds perpetrated by Grieve, 
John Beid & Co., and Stirlmg, Gordon & Co. If they saw the 
bill of LsMling (which it is not averred they did), all tbat they 
could see there was that the original consignees were Stirling, 
Gordon & Co., who were bankrupt; as also were John Reid 
& Co., to whom the bill had been endorsed. But Walter 
Grieve, who sold the sugars to them, was not in that position; 
and, with all deference to the obiter dictum of Lord Ellen- 
borough, in the case of Gumming v. Gordon (for it was nothing 
more than an ohUar dictum), Paul, Sword & Co. were fully 
entitied to buy the sugars on the faith of the bill of lading 
endorsed by Grieve, without inouiring whether the original 
consignees had paid the price to the consigners. But the best 
answer on this point is that there is no averment that Paul, 
Sworchft Co. saw the bill of lading when they made their 
purchase. The bill of lading would then be in the hands of 
the captain, as the goods were in a bonded warehouse, and 
were bought as warehouse goods. 

2. The next question is, whether interdict can be granted 
against transferring or disposing of the bill of lading. It is 
not apparent what useful purpose could be served by any such 
interdict, seeing that the transitu is at an end, and the bill of 
lading is imperative. It is competent to grant an interdict 
against transferring or parting with a bill of lading {Anderton 
V. M'Nair & Brand, 14th January, 1859, 21 Dp. 257). But 
it is in the circumstances of this case, where the goods have 
been delivered and tiie bill of lading become waste paper, un- 
necessary to consider the propriety of granting any such, 
interdict. 

3. The material and important point is as to whether such 
interdict can be granted against " Walter Grieve from using, 
endorsing, transferring, or disposing of the bill of exchange 
or promissory note granted to him by Paul, Sword & Co." 
Notwithstanding the verbal statement to the Sheriff-Substi- 
tute made by Widter Grieve, it must at present be assumed 
that he is in possession of that bill. Now, the interdict 
which is craved is somewhat ambiguous. Is it meant that 
Walter Grieve should be prevented from receiving payment 
of the bill when it becomes doe? An interdict against **using" 
the bill would not have tbat effect, and therefore the only in- 
terdict craved is one against his disposing of the bill by en- 
dorsation. Now, why should Walter Grieve be prevented 
from obtaining payment of this bill or endorsiog it! It is 
averred in tiie petition that W^alter Grieve *' gave no consi- 
deration for the said bill of lading, at least if any consideration 
existed for the delivery thereof to him by the said John Beid, 
jun., & Ck)., such consideration was of the nature of a security 
for a prior debt." This alternative averment must be taken, 
in this question, to be nothing more than meaning, under the 
words " at least," that the consideration given was satisfaction 
for a prior debt (Pinnie v. Logic, 18th May, 1859, 21 Dp. 
825). Bat Booh consideration is good consideration, except 
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M •gainst the crediton of tho party who gnnti the deed. 
Tlieie it no Uw to prevent a man from taking paymant of a 
prior debt. If he does so within sixty days of bankniptcy, ha 
mns the risk of challenge at the instance of Ute crediton of 
the man who makes the payment, so that if Walter Grieve 
got the endotsation of the bill of lading from John Reid 
i Co. within sixty days of John Reid k Co.'s bankruptcy, 
then the creditors of the firm may reduce the assignatiun 
upon the Act 1696. Bat how that can entitle the present 
petitioners, the consigneis of the sugar, who are not cnditors 
of John Reid ft Co., to apply for interdict against Grieve 
receiving payment of the bill £rom Paul, Sword & Co., is not 
very apparent. Further, there is not even a particle of prtsta 
/ooe evidence brought forward to show that Walter Grieve 
did not give a present consideration for the bill of lading 
which he got from John Reid k Co., and it would be a com- 
plete subversion of the summary process of interdict to tnm 
it into a proc c si involving an inquiry (as under the Act 16V6) 
as to the state of aooounts between Grieve and Reid k Co. 
If the petitioners have any remedy, they must proceed by 
regular action of reduction of the endorsation by Stirling, 
Gordon ft Co., against the trustee on J(An Rewl & Co/s 
estate. Then, if & avennent be true that the consideration 
given by Grieve to John Raid ft Co. was satisfaction for a 
prior debt» the creditors of John Reid ft Co. can proceed 
against Grieve to reduce the endorsation in his &vour, and 
there it is supposed the litigation will stop. 
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JeHN Tweed v. Alexander Murray. 

Contract — Construction. — Under a contract to amvau fur a 
hook, ike eommittiomi were to he paid when tJke ordere "were 
froted iohegood," amd tke eamvauer "guaraiUeod the twb- 
9eripiwn9,''—Bdd that tkU did not imply that the euboenben 
were to he gwaranteed a» eolvetU^ hut only that their nheerip- 
ttons were ffeiuane» 

Tbis was an action fbr payment of the sam of £34 128, 
being amooni of oommiBBioDa for oideia obtained by the 
paimer for the woric called the ^' Goantj History. The 
Upper Waid of Lanarkshire Described and Delineated." 

In defence it was pleaded^- 

Thai the amoant sued for was denied to be owing by 
the defender to the pnisaer, sabject to the following 
explanation. 

The defender wrote and pablished a work titled " The 
Upper Ward of Lanarhihirt Described and DeHneated^'^ 
which was issued in three Tolnmes — one edition in 
4puirto^ and one in odavo. These were at dififerent 
pnoes. 

The panaer, among others, applied to the defender to 
be allowed to act as a canvasBer in obtaining subscrip- 
tions for the work, and an agreement, signed by the 
porsQer, and addressed to the defender, embodying the 
terms of the engagement, was entered into on 26th 
April last, of which the foUowing is a copy : — " Glasgow, 
April 26, 1864. Mr Alexander Momy, Dear Sir,— I 
hereby agree to canvass for yoor work on the Upper 
Ward of Lanarkshire, recetving a commission of twenty 
■hillings for each quarto copy, and of tweWe shillings for 
eadi octayo copy subscribed, I guaranteeing the sub- 
■criptioD. I am, etc, dear snr, yours obediently (signed), 



John Tweed." Accordingly the defender fimahsd tht 
pursuer with specimens of the work, and with adndilM 
to be signed by the different Bubscribers similar to tluse 
blank ones herewith produced. Theie flchedaks wcr, 
when filled up and signed, to be deliTered to ths de- 
fender, so as to enable him to deliver the books, and 
obtain payment of the price. 

In order to enable the defender to compare the lisk of 
subscribers appended to the summons, and make ^Mbl 
objections to any names at that list, it will be neoeHUj 
that the pursuer ante omnia prodooe the schedoleihsTiBg 
the subscribons' signatures which he ssys he hasobtttsed, 
and this was what be ought to have done along idth hs 
summons, and which he is now called upon to dootf 
probaudum. 

Farther, some of those names in the list prodneed, 
alleged to be subscribers, repudiate the transactioD, at 
all events decline to take the work. In aUsQckoMei 
the poisuer is bound to pay the defender the priesi of 
the work under the arrangement in which he states, **I 
guaranteeing the subscription.** The defender camiot, 
without the subscribed schedules, coadasBend oa tkosa 
who are in this situation, but this he wfll do wkea lie 
shall have had an <^;>portnnity of seeing the subscribed 
orders. 

After hearing parties, the Shoiff-Salstitate {to- 
nounoed the following order: — 

Having heard partiea' proeoratotsaad reviewed iSbepim 
before proooandng liMrther, appointe the defender t»y^ 
within fiTe daya, » minate stating spedfically the sima d 
those parties in the aooouit or list annend to the idbbmi 
whom the defeodaat alleges repudiate the traiuaotioa wtiA^ 
pozBoerstatea he had with them, and dedine to taketbewnk 
in qneation, and continDea the cause on the debate roll tiU At 
Uthi 



The record having .been dosed, and a proof allowed 
and taken, the Sheriff-Substitnte pronounced the fottov- 
ing Interiocutor: — 

Baring heard partiee* procuraton, and reanmed oooadBrt' 
tion of the proof; pcodoctiona, and whole procea, finds tbit 
on 16th A|»il laat the defender addreeeed to the potsoff i^ 
letter Ko. 7/5, in which ha saya— <'I hereby agree to payjM 
the enm of 12a ateriing for oTery hona fdt order that jw 
obtam for the ootovo edition of the Upper Ward of Laairt* 
ahire, illmttated, and £1 ateriing far good ordeis for tbe^paite 
edition of the aame work— to be p^ when the oc dew aw 
proved to be good;* and oa the 26th April the poRMr 
addMMd to the defender tho letter No. 6/S, inwludila 
agreea to canvaaa for the work on reoeiYing the foieniil^ 
Buaaiona, «I goaranteeing the sobaoription: " Hade tint h| 
joat conatmctioa of these mieaivea ia, that the ponner bto^ 
entitled to the atipolated nnmmiawooa when the erdeis ftr w 
work obtnined by him are ahown to be genoina, and tow 
binding on thepartiea by whom they were luuie^ ^^^^^ 
of aaid miaalveB do not eapport the defendar'b oontention »» 
he ia entitled to debit the poisoer with the price of say c^ 
of the wo A which ia ahown to have been aobecribed for ca tM 
parsaer*8 aohcitation, and whidi Uie aabacribor refoMi to !•■ 
cmve: Finda^ aa regaida the nine peraona whoae nunei »> 
giTen by the defender in the minate No. 8 aa repodiatiBg w 
alleged aobeoriptionB in the prodnctiott No. 7A. that the ^^ 
aner haa proTed, and the defender admitted at the debate, tint 
he (the pnraner) ia entitled to oommiesion on two quarto oopei 
of the work aobeoribed for and taken by Mr GeoigeBiod: 
Finda that the pnraner haa alao proved that the Ber. A. n- 
M<Lean» and hia brother, Hector F. M*Lean, gave hmf»^ 
ordera for octavo oopiea of aaid work; and it waa stated for^ 
defender at the debate that he waa wUliag to pay the comBBf 
aion for theae ofdera: Flnde that the puraoer bee ^Sac^ 
proved that the partiea Bobert Swan and Peter Steelga^ 
ovdera for octavo oopiei^ but Ihaj have raf osed to take theOr 
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on gioondi which they allege to be saffideat; and m the said 
ordan have therefore not yet been " proven to be good/' the 
(bfeoder is not botind to pay oommiseion thereon, hoe statu: 
Knib that the parties, Archibald M. Adam, Francis W. Allan, 
Ibonis Wharrie, and Henry Little, although all entered in 
aid prodootion. No. 7/1, as subscribers for quarto copies, only 
•greed to take, and have in point of fact ooly got octavo 
copies, and the pursuer has failed to prove that they were 
TsikUy bound to take quarto copies: Finds that the difference 
OB the commissioii between four quarto and four octavo copies 
beiog 8s per copy, and amounting «» cuaimZo to the sum of 
£1 12i, thos falls to be deducted from the pursuer's account, 
together with the two commissions, amounting to £1 4s, on 
the laid Robert Swan and Peter SteeFs orders, making a gross 
deduction of £2 16s from the account sued for, reserving the 
'i right to payment of the two last-mentioned commis- 
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noos if Swan and Steel's subscriptions are enforced against 
tkcm; and, under the above deduction, repels the defences, 
•nd decerns against the defender for the sum of £31 16s, with 
istemt) as libelled: Finds the defender also liable in ex- 
peuM^ in respect he denied being resting-owing any sum to 
the pursuer, and, on the contrary, averred that tho pursuer 
«M io his debt; but finds said expenses subject to modi6ca- 
kios, in respect of the plurU peiiiio on the part of the pursuer: 
Allows an account of said expenses to be given in, and remits 
the same to the auditor to tax and report. 

The panaer appealed, and after a hearing the Sheriff 
Fvooounoed the following j udgment :^- 

Hating considered the Interlocutor appealed from, along 
^th the reoUiming petition, and answers, and whole process, 
tdbnes to the Interlocutor on the merits for the reasons 
iMad in the following Note, and, on question of expenses, in 
& whole drcumstancss of the case, modifies the expenses 
Jrand due to the pursuer to one-half of the taxed amount, and 
M fitf varies the Interlocutor. 

Note.— The defender has fairly stated his case in the 
ndaiming petition, and the Sheriff conceives that no doubt 
Ctt be entertained that the law of the case has been correctly 
ibteii by him. It is quite true that the two missives must 
JM ksken as one; and the plain meaning of the engagement 
K that the pursuer is bound to guarantee, not the Atenc^ of 
the lubecribers to the book, as on a common del credere 
omaiMmn, but the genuineness of the subscriptions stated to 
^ve been obtained; separating, as in this case— where quarto 
^ octavo sets have been separately subscribed for — the one 
iuUcription from the other. Under such an engagement the 
obligations of parties are reciprocaL The canvasser is bound 
tottep an accurate account of the subscribers, and put down 
M lubscription against his employer excepting such as are 
fnajide and genuine; and, on the other hand, the publisher 
■ bound to make some inquiry before he disputes a signature, 
which can easily be done by applying personally or by letter 
to the alleged subscriber, and ascertaining whether he had 
pot down his name, and if so, for what spedes of copy. In 
tb present instance, both parties seem to have been to a 
^Brtain degree remiss in the discharge of their duties incum- 
Wt upon them respectively. The pursuer is proved to have 
VMUed on two signatures which are proved to be not genuine, 
foaihly from lua having delegated his duty to some thitd 
pt^, who was not over-scrupulous in the matter, and the 
lender has contested some, the genuineness of which the 
ponner has established. Had the defender admitted at once 
these that are genuine, and contested only such as were not 

Snine, the Sheriff would at once have found him entitled to 
expenses: but having hazarded a denial of some snbscrip- 
tions that are established, the Sheriff can only ta^e the pur- 
*o«^i partial failure into account by modifying his claim to 
•romses. 

Ahe Sheriff has not overlooked the statement of the alleged 
*4onaBion of the procurator for the Messrs M'Lean at the 
^bate as to the subscription. But as that is only the state- 
>^t of a party on his own behalf in his own cause, the 
^snfF cannot permit it to outweigh the statement by the 
^Mff-Subetitute as to the ret getta on the occasion, who has 
^ interest in the matter. 

4rt. David3o». AU. W. D. Hall. 



Damagea—Sedaction— Relevancy. — Form and relevancy 
of a libelled summons for seduction. 

The BummoDB in this action ooncladed for £200 in 
name of damages and as solatium for the loss, injury, 
and damage suffered and to be suffered by the pursuer 
in her health, feelings, character, and reputation, as well 
as personally, and in her prospects in life, in oonsequenee 
of the defender haying, between the months of January 
and October, 18G4, made profession of honourable lo?a 
to the pursuer, and stated that he wished to obtain her 
as his wife; and on or about the 18th day of said month 
of October introduced her to his father and mother as 
his intended wife, and made arrangements for bemg 
married to her at the end of said month of October or 
beginning of the following month of November ; and the 
defender, by means of such representations and promises, 
and taking advantage of his position as superintendent 
or overlooker of tho pursuer in the employment in which 
she was engaged, crueHy and wrongfully seduoed the 
pursuer, and succeeded in forcing her to have carnal 
intercourse with him at various places, and at various 
times, during the year 1864, and particuUrly (certain 
times and pUtces were specified). In consequence of 
one or other of which intercourses the paivuer became 
pregnant, and was prematurely delivered of a f»tal 
child on or about the day of November, 1864, and 

was otherwise seriously ill, and made unable to follow 
her usual occupation, and the defender now refuses to 
implement his promiBes, or to make any compensation 
for the injury sustained by her. 
Appearance was entered, and the defender pleaded— 

1. Preliminary— That substantially the averments in 
the summons amount to allegations of marriage, there 
being (as alleged) promise of marriage subseqmnte copula^ 
and in such circumstances the present action could not 
be entertained in the Sheriff Court. 

2. That, assuming it to be not substantially a dc 
clarator of marriage, but an action of damages for seduc- 
tion, there was no specification of seductive arts (except 
the alleged promise of marriage) sufficient to warrant the 
conclusions, or to entitle the pursuer to a proof. 

8. That the allegations in the summons were too 
vague and general, and the latitude taken as to dates 
and pkioes too wide. 

4. That the action was unauthorised, at least that no 
mandate authorising its institution or prosecution had 
been produced. 

5. On the Merits— That (subject to the following ad- 
missions and qualifications) the pursuer's whole allega- 
tions were untrue. But it was admitted that the female 
pursuer had been a worker in a warehouse or place of 
business where the defender had also been empbyed, and 
that, yielding to her solicitations and seductions, the 
defender had carnal intercourse with the female pursuer, 
and on her thereafter alleging pregnancy, the defen- 
der had not only point Uank vefnaed to many her (a« 
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she asked hiin to do), but also stated that if she hod a 
child (whether he was its father or not), he would pay 
the usual amount of inlying charges and aliment exigibke 
from the male parent of an illegitimate child. Farther, 
explained and averred that until senrioe of the summons 
in the present action, the defender had never heard of • 
the female parsuer^s alleged *^ faBtal child,** the date of 
whose pretended birth was not even stated in the sum- 
mons; on the contrary, the pretence of her being still . 
pregnant was kept up until the very last, and as late as | 
2d November last she was seeking from the defender a 
certificate of character to get into work, and getting fro jq j 
him Tery recently small sums, such as 2d, ets. ; and on i 
or about the 22d December last she called at the ware- | 
house where he wrought, and on or about 24ih December 
called at his father*s house, and on no other occasion had 
she ever hinted at having had a fattts. That she then 
expressly stated that she did not desire marriage with the 
defender (and it was understood and averred that she 

was engaged to be married to one M )^ but only 

some recompense for alleged loss of time or work. That 
the defender's wage was only at the rate of about 259 a- 
week, and the female purauer*8 wage was about Ss a- 
week. That, in any view, the damages claimed were 
ezoesstre. 

The record was then closed, and parties' procurators 
having been heard, the Sheriff-Substitute pronounced 
the following Interlocutor :~ 

Having heard parties' procurators, and reviewed the whole 
proceBs, Finds that the ■ummons concludes for £200 sterling, 
in name of damages, in oonsequenoe of the defender " having, 
between the months of January and October, 1864, mad» 

Erofesfiion of honourable love to the pursuer, and stated tliat 
o wished to obtain her as his wife; and, on or about the 1 8th 
day of said month of October, introduced her to his father and 
mother as hu intended wife, and made arrangements for being 
married to her at the end of said month of October or beginning 
of the following month of November; and the defender, by 
means of such representations and promises, and taking 
advantage of his position as superintendent or overlooker of 
the pursuer in the employment in which she was engaged, 
cruelly and wrongfully seduced the pursuer at various places 
and at various times during the year 1864:" Finds that 
seduction is thus the ground on which the foresaid sum of 
damages is demanded: Finds that in any libel concluding fur 
damages on the ground of seduction there must be a narrative 
of the seductive arts which have been used, and the conclusion 
is inept unless supported by a distinct statement of soch arts 
(see rraser on Domestic Relations, vol. L, page 201, and 
authorities there quoted): Finds that the mere statement that 
the defender made professions of honourable love, and offered 
marriage, whatever daim it might ground for damages for 
breach ojf promins of marriage, will not ground a claim for 
damages for seduction, if no seductive arts be set forth, and if 
it is not averred that Uie professions and offer were made wil- 
fully and fraudulently, with a view to seduction: Finds that 
the preeent sunmions does not contain any such statements, 
nttther does it set forth in what way the pursuer took advan- 
tage, as alleged, of his position as superintendent of the pur- 
suer's employment: Finds, therefore, and under reference to 
the annexed Note, that the summons as laid is not relevant to 
support its conclusions; sustains the second and third prelimi- 
nary pleas in the minute of defence, and dismisses the action; 
but in the whole dicumstances, and especially considering 
that the defender admits having had illicit connexion with the 
pursuer. Finds no expenses due, and decerns. 

NOTB.^>A marriage may be created by pronuse tHbieqitenti 
wpmla, but it Lb now settled that the promise to warrant a 
declarator of marriage must be in writing. As thera is no 
averment of any written promiM of marriage in the present 
case, the statements in the summons do not exdude an action 
^damages either for breach of pronuse of marriage, in wlOcU 



action the promise does not require to have been in wiitiiig— 
(Sinclair, 20th July, 1861, and Murray, 4tb July, 1861)-erf<]r 
seduction. But, on the other hand, it is settled by the 
decision in the case of Stewart, June 27, 18S7, tiittvlNn 
damages for sodoction are concluded for, such oonclafloa will 
not be supported by the same narrative as will support a eoa- 
dusioa for declarator of marriage. The alternative conduiM 
for damages for seduction in Stewart's case was ia tbm 
terms — ^Or otherwise, failing the " porsoer proving the nid 
marriage, true it is that the said defender, profiessiog for ber 
the most honourable love^ courted the pursuer with the 
alleged view to marriage, and led her and her finsodf and 
others to believe and understand that he was to marry her, 
and thereby seduced her." (Fraser, ui supra, App. voL iL, 
page C37.) In assoilziiig the defender from this ooodonoa, 
the Lord Justice-Clerk said, — " There must be a bsai on 
which this part of the action is to rest, as that seductiTe irti 
had been need. Tliere is no statement to this efieet, but 
simply the alternative conclusion for damages as foraedac* 
tion." Lord Jeffrey defined seduction to be ''any artful 
practices or fake insinuations held out to entrsp a reeolate 
chastity; any deliberate plan to corrupt the prinoiples or is* 
flame the passions of an inex|Mrienced female; or evea my 
long or persevering solicitations after repeated repohe sad 
resistauce." Nothing of the sort is set forth here. An 
apparently honourable courtship, even although uojiuUfiably 
broken o^ does not amount to seduction though canud inter- 
course has taken place in the course of it, seeiog that the 
female may be as much to bUme for that as the man. The 
essential element of a summons for seduction is vaatiB^, 
namely, a specification, in conformity with Lord JefEre/i 
definition, of the seductive arts which were used. 

Both parties appealed, and af cer a hearing the Sheriff 
pronounced tlie following judgment: — 

Haring hoard parties' procurators under their motol ip* 
peals upon the Interlocuton appealed from, and whole p- 
cess, upou the defender's appeal, repels the first preHsunarj 
defence that the action is not competent in this Ceurt^ or^ 
summons amounts to an allegation of marrioffe by an dl«gm 
promise tuluequente copula, in respect there ii ao diatuct 
promise of marriage libelled on; therefore dismisKS aud 
appeal; and upon the appeal for the pursuer againit the 
Interlocutor finding that the general al^gations in the nB' 
mens, which is one concluding for damages for seduction ai 
they stand, are not sufficiently specific, in so far as the 9id» 
tiee adt are concerned, adheres to the Interiocutor, hot fiou 
that the defect may still be remedied by an amendment of the 
libel, by inserting a more complete specification of the ledoc* 
tive acts practised by the defender; therefore recalls, ^^^ 
the Interlocutor dismissing the action, opens up the reoor^ 
and allows the pursuer to amend her libel accorJtnglf , «» 
remits to the Sheriff-Substitute to receive said ameodiDA^ 
and allow the defender to add to and amend his <1^*">^ 
and adjust and close the record of new, and do fbrthar is the 
cause as to him may seem just. 

Note. — ^The summons here does not allege acts InSa^ 
marriage by a distinct promise Mubsequente copula, though ui a 
general way avers a wish by the defender to make the P'^'"^ 
his wife, but not a distinct promise to that effect This ajf 
tlnguishes the present case from that of M'Kinstry «. MbUCi 
decided in this Court in 1834, where the deosion dia miMf 
the action rested on an allegation in the summons of adiatinct 
promise of marriage 9uh$eqaente copula. It is not said hen 
that the promise was in writing, which, in the noted Ydyertea 
case, in thi Court of last resor^ seems to have been consiilertd 
essential to the contraction of a marriage in that insgnltf 
way. 

Act, W. Brll Leech. AU. J. L. tiX^* 



In 1854, an action of a simiUr kind to the one A^ 
reported was decided in the Sheriff Court of Ghi^gow (Shedff 
Glassford Bell). That case too was dedded on the releTS«7f 
and as we think the judgment proooonoed and adhei«<l ^ ^ 



SHERIFF COURT REPORTS. 



63 



ftpped nay be useful we give it here. The case itself was 
ooTor nported. 

A. V. M. 

Having heard parties* procurators and reviewed the 
proceflB, Finds that the summons concludes for £500 *^ in 
lyuDe o( solatium^ reparation, and damages suffered and 
nitained by the pursuer, by and through the defender 
bviog seduced her, or otherwise having broken and 
iailed to perform and fulfil his promise of marriage to 
the pnnner, the latter having, on the faith of that pro- 
mise, solemnly given and repeated, permitted the d^en- 
der to have carnal connexion and intercourse with her in 
TBrious places and at various times within the last three 
yean, and in particular at and Trithin,*' etc.: Finds that 
tlie Bsid sum of damages is thus concluded for on two 
aHernative grounds — first, of seduction ; and second, of 
Ivesch of promise of marriage: Finds, however, that 
the sammons does not contain any termini hahiles to 
vtrruit the conclusion, seeing that, as regards seduction, 
U does not aver or set forth any facte or circumstances 
UDoanting to or constituting sedaction; and as regards 
Irawh of promise of marriage as well as seduction, the 
fKtiand circumstances set forth show that the pursuer 
and defender were actually married according to the law 
of Scotland, and are not relevant to infer damages for 
l^reach of promise of marriajp, for which a person entitled 
to be regarded as his wi^ cannot sue her husband; 
therdore, and for the reasons stated in the annexed note, 
nttaiDs the preliminary defence that the summons is 
ipept as laid, and dismisses the same: Finds the pursuer 
jnUe ia expensoe, allows an account thereof to be given 
iD) and remito the same to the auditor to tax and report, 
ttddecenis. 

KoTE.— The point raised by the preliminary defence 
to this action is one of considerable importance and nicety. 
^ general rule of course is, that the competency of a 
<fDdge to decide in any particular action depends upon 
tiie oonclusions of the summons, and not on the premises 
V Bobaumption ; and if the conclusions are such as the 
Court can competently entertain, effect will be given to 
tbem, although in doing so it be necessary to investigate 
and decide pointe in which the Court has directly and 
primarily no jurisdiction. But it is not a question of juris- 
<^on which is here raised; it is the question simply 
vbether the premises justify the oonclusious of the sum- 
^1. Whilst it 18 settled even that women who have fallen 
JJctims to seduction may claim damages from the seducer, 
^ is also settled in the words of the rubric to the case of 
Stewart r. Menzies, June 27, 1837, 15 S. and D., p. 1198, 
**that to support such conclnsion the summons ought to 
^OD^n a particular statement as to seductive acts having 
beea used." In his note to the Interlocutor in that case, 
i^'d Jeffr^ defines seduction to be "any artful practices 
orfalse insinuations held out to entrap a resolute chastity ; 
*^J deliberate plan to corrupt the principles or inflame 
»e paarions of an inexperienced female ; or even any long 
^ persevering solicitations, after repeated repulse and 
'wistance." Nothing of this sort is here libelled. It is 
pioply said that the defender seduced the pursuer. This 
1* not enough, as the case of Stewart shows, to make a 
relevant summons of damages for seduction. Then, as 
f^ards the alleged breach of promise of marriage, what 
> set forth is that the defender, after solemnly promising 
^*««riag©, was permitted by the pursuer to have carnal 
connexion with her on the faith of that promise, and 
Jainages are sought for the breach. But it was authori • 
*t»Tely decided in the case of Pennyauck, Mor., p. 12677 
Jj^Mid there have been no contrary decisions since — 

that a promise of marriage followed by a copula, 
JJade from that moment an actual marriage." If, tbere- 
^ the pursuer's statemente in her libel are true, she is 
joe d^der's wife, and she can no more sue him for 
oveach of promise of marriage than she could do had she 



been married to him in facie ecclesice. This obseinration 
equally applies to the conclunon for damages in respect 
of seduction, seeing that a married woman cannot sue her 
husband for seduction. The pursuer cannot be allowed 
to say that although she might have brought a declarator 
of marriage, she was entitled to bring instead, on the 
same narrative that would have been relevant in a de* 
clarator, an action of damages for seduction or breach of 
promise. The summons must be logical in itself. If it 
narrates facts amounting to a marriage, there can be no 
seduction or breach of promise, and in the face of the 
established law a party cannot be permitted to say that 
she will not view the facts as amounting to what the law 
says they do not amount to, but will found on them only 
as informing something less. When the status of a wife 
has once been acquired, whether by a regular marriage, 
by acknowlodgment de presenter by promise subsequente 
copula^ or by cohabitation and habit and repute, she can* 
not throw off that status, and, whilst averrmg it against 
the other contracting party in gremio of her summons, 
must have no conclusions incompatible with it. In short, 
if a woman comes into Court asking damages for either 
seduction or breach of promise of marriage, she must not 
only libel facte relevant to infer seduction or breach of 
promise, but she must not libel facte relevant to infer 
marriage, which, if it exists, cute down her claim either 
for seduction or breach of promise. To show the truth 
of this proposition, suppose the pursuer here failed in 
proving the alleged promise, there would be no seduction, 
because she admite that she voluntarily yielded herself to 
the defender's embraces, on the faith of the alleged pro- 
mise of course. Here would be no breach of promise. 
On the other hand, suppose the pursuer succeeded in 
proving the promise, then as the copula which followed 
constituted ipsuni matrimonium^ no damages could be 
given for either seduction or breach of promise of mar- 
riage, seeing that marriage had actually taken place. 
Act, J. L. Lako. AU. William Sxsbl. 
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John Nobman & Co. v. Frentioe & Inqlis. 

Contract — Compensation— Damages — Liquid and Hfiqaid. — 
In an action for the admitted balance of the priu of a ateam 
enffine, eompentation wu pleaded for damaget alleged 
to have been sustained by the non-completion of the engine. 
The contract was not in writing, and the damages, if due, 
were due at common law, not %x contractn, and required to be 
proved. — Held that such alleged and UHquid damages could 
not be pleaded ope ezceptionia, and defence repelled. 

This was an action for payment of a balance of £109, 
the price of a high -pressure steam engine furnished by 
the pursuers to the defenders. The defenders entered 
appearance, and in a minute of defence, 

Pleaded compensation to the extent of £100, being 
damages sustained by the defenders through the pur- 
suers* failure to furnish and fit up the engine, boiler, and 
Apparatus in question within two months of the date of 
contract, in terms thereof, or by the 1st September last. 
The work was not completed for two months after- 
wards. 

The record baying been closedi and parties' procu- 
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mtofli Ikeud, the Sheriff-SalnUtate pronotmoed the 
loUowiDg iDteriocator: — 

"ELtmug heard partieB* procnntois on th« doMd record, 
Finda tluit tike defenders do not diafiote the tnin which the 
punnen demand, but plead compensation to the extent of 
£100 in name of daniag[es, beeaose of the pnrsaen* alleged 
failare to famish and fit up within the contracted period, nor 
ontil two months afterwards, the engine, boiler, and appara- 
tus in respect of which their claim now sued for originates: 
Finds that there has not been stated any spemfication of said 
damages, and as the record stands, the pursuer has not had 
opportunity of meetiog the claim: Finds that this claim of 
damages having been sustained arises ex ctmtradu, and although 
illiquid, it may nevertheless be competently allowed to com- 
pensate, to the extent proved, the sum sued for: Finds, how- 
ever, that that defence cannot properly be maintained ope 
exeeptionii, but only by an independent action of constitotioD, 
which can hereafter be conjoined herewith; TherefSore sists 
pioc esB for fourteen days, to enable the defender to institute 
SQoh action. 

NoTJS.— The rule undoubtedly is, as contended for by the pur- 
suers, that an illiquid daam of damages cannot competently 
be pled in compensation of an admitted or undisputed debt. 
Still an exception occurs to the rule when the damages alleged 
result from a breach of the contract out of which the creditor's 
demand has sprang (Taylor v. Forbes, 2d Dec., 1830, 9 Shaw, 
113). Indeed, in one case it was held that damages arising 
out of a prior contract might be pleaded in compensation of a 
sum due under one of subsequent date (Hunter v. Mitchell, 
20th July, 1858, 20 Sees. Cases, 1353). But where constitution 
is necessary, the practice is — ^and in the present instance it ii 
necessary — to institute a separate action to that effect. In 
fact» the litigation between the parties will relate solely to the 
counter claims, as to which a record must be made up, con- 
taining specific averments on the one hand, and corresponding 
answers on the other; which, as the reorad has been prepared, 
cannot be done here. 

Both parties appealed, and after a hearing the Sheriff 
proDonnoed the followiDg judgment: — 

Having hsaid parties* procurators under their mutual 
appeals upon the Interlocutor appealed against, and whole 
process, Finds that this is an action for payment of £109, 
being the balance of the price of a steam-engine, boiler, and 
machinery, furnished and fitted up by the pursuers for the 
defenders: Finds that it is not denied on recoitl that the work 
was done, nor is it alleged that there was any defect in the 
workmanship or the engine itself, and the only defence stated 
is "compensation to the extent of £100 sterling, being the 
danoages sustained by the defenders through the pnrsuen* 
failure to furnish and fit up the engine, boiler, and apparatus 
in question within two months of the date of contract, in 
terms thereof, or by the 1st September last, the work not 
being completed for two months afterwards:" Finds that 
there is not sufficient written evidence to instruct that the 
contract nnder which the engine was made contained any 
stipulation as to time, or that it was to be completed in two 
months: Finds that a specification was at first made by the 
defenders for the engine, in which it was a condition that the 
engine was to be furnished within two months from the accept- 
ance of the contract; but finds it alleged by the pursuers that 
the written ofler to finish the engine within two months was 
declined by the pursuers, of date SOth June, and that it was 
under a subeeqneot verbal agreement that the engine was 
agreed to be furnished and fitt^ up, under which there was no 



condition as to time: Finds that there la no evidenes in pio> 
cess of this alleged verbal agreement, and the detadenonved 
proof thereof: finds that the defenders* connter^dsim plesdad 
in compen s ation, founded on the pursuers* alleged More to 
furnish the engine within proper time, is denied by thepnnosn, 
and being illiquid, must form the subject of a separate seCioa 
at the defenders' instance: ^nds, therefore, that as it is in 
reality a claim ft>r damages requiring probation, it csnoot In 
pleaded ope excepUomit in this action against the pnrsuen^etils^ 
wise admitted and liquid claim for the price of the eagiar 
Finds that the counterclaim founded on by the defeadcn ii 
not for damnmm emergema but for Iwcrwm, eesssnj^ arising fron 
the alleged non-delivery of the steam-engine in tims^ sad 
no less than £50, being one-half of the sum claimed h 
damages, is made up of a vaffue and random claim of 
damsges on account of a month's delay in the ezecotitNi 
of the contract: Finds that tiiis counter claim of tb* 
defenders thus requires a double parole proof; fint, to 
show that the contract under which the engine was msde 
contMned a stipulation as to the time: and secondly, to ahov 
that the pursners failed in implementing their centiset, 
and that the defenders sustained damages to the anooBt 
claimed in consequence thereof: Finds, in point of law, tint it 
b a general rule that a debt^ liquid and admitted, cannot be 
compe n sa t ed by a demand for damages illiquid and desiod; 
and that although an exception is Mlmitted to this mis in 
cases where the liquid dennand, and the disputed eoimts 
daim, originate ex facie from tiie same contract, yet thsl 
exception does not extend to a esse such as the present, whero 
the counter daim founded on does not arise from defect is 
the article furnished, or non-implement of any proved oUigs- 
tion regarding it> but from a hypothetical and denied didm 
for liurwKi eeeeane arising from the alleged non-performsnoeof 
an alleged contract as to time, not yet proved: llierBim 
alters tiie Interiocotor complained of, and, in respeet ike 
pursners* daim for the balsnce of the price of the sngiM ii 
admitted, but for the alleged counter dsLm of damagoi^i^pali 
the defences, and decerns against the defenders in tenoi of 
the condnsions of the libd: Finds the pursuers entitled to 
eipenses, of which appoints an account to be given In, lad 
taxed by the auditor, but reserves all competent action st tk 
defenders* instance for thmr alleged counter daim of dsmsfee, 
and to the pursuers thdr defences thereagainst as aeoorh^ 
and decerns. 

KoTK.— This is a very important case, as all casoi ore 
which involve questions arising from alleged fitilure to bojio- 
ment obligations in mercantile contractor and the distiseUoa 
between such daims of compensation as are plcMlable ope 
exeeptumiOf and those which require a separate aetioo. 1W 
case was very ably pleewled on both sides befose the fiheeilf 
by Mr Cowan and Mr Naismith. The distinotion wUdi the 
Sheriff draws between such eases, in one word, is tfais^ thst it 
is only direct damage firom ieoi»-implement of an admitted or 
proved obligation in a contract whidi can be relevsat^ 
stated as a set-off against a liouid and admitted demsin 
under it> and that any ulterior daims, whether founded on 
consequential damage or luenun ceteant, must form the eiib> 
ject of a separate action for their constitution. 

Act, L. Cowan. AU. J. KAisinni. 
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l8T Afbil^ 1865. 

SHERIFF COUBT, DUMBABTONSHIRB— 
DUMBABTON. 

(SHBIFrS HUKTBB AHD StEBLK.) 



Tax Gbeknock Water Trustees and John Kerr 
Gray (Town Clerk of Greenock) v. William Thom- 
son (Glen's Execntor.) 

Slienff Court Act, seo. 15— What u a '' canse''?— i4 sum- 
mns was dated lith January^ hut was not served tUl 
12ih August. When called, it was objected that the 
15A section of the Sheriff Court Act applied^ by which 
a case in which no procedure has taken place stands 
dismissed.^'Held, that unless a , summons has be^n 
eaUedin Court, there is no cause, and that the Ibth 
uetion of the Act did not apply. 

Tbx defender was called to this action as executor of the 
^eoeaaed Boberb Glen, or as vitious intromitter with his 
goodsand gear, etc., or as being personally bound for the 
deh soed for, conform to his obligation founded on; and 
yiesDmmons concluded for payment of £26 5s per ac- 
ooont The summons was dated 14th January, 1864. 
The oondosions were restricted to £8 5s, £8 haying 
iBonfcime been paid. Appearance was entered for the 
^Mer, who gare in a minute of defence, in which he 
|Wad— iVelii?iajiary— (1) That the copy summons 
wned on the defender, assumed to be a correct oopy of 
^ (H^inal or principal summons, bore to be dated 14th 
Jttwry, and to have been served on 12th August, 1864, 
f&d those were the actual dates of the summons being 
*ned and served respectively. There had, therefore, 
^ not only three, but upwards of six consecutive 
Mths wbercdii the pursuer had not taken any proceed- 
inn t^nd the defender could not have taken any, not 
hing aware that such a summons existed ; and the action 
^^nsfore stood dismissed, as the service of the summons 
VM inept; (2) That the pursuer had no title, at least 
^produced no title; (8) That the summons had not 
^duly served— neither the citation given to the de- 
ader, nor the execution of citation, being in terms of 
*e Sheriff Conrt Act; (4) That the action being in 
^^^ for £8 5s only, ought to have been brought in 
^ ft&aQ Debt Court, and not in the Ordinary Conrt; 
(5) That the defender was not a vitious intromitter as 
^U«ged, nor execntor, nor representative of the deceased 
^rt Glen. Explained that the latter left a testan^tot 
<*vill, and had appointed executors or trustees, and they 
ta not been called to the action. On tJie Merits— (6) 
^t the preliminary statements were held as repeated, 
^ the puisners' allegations were denied. 

The record was dosed on 6th September, 1864, and on 
28th October thereafter, parties' procurators having been 
^>>ttd, the Sheriff-Substitute pronounced the following 
Interlocutor:— 

The Sheriff-Sabstitote having heard parties* procorators 
"^ vo«, and resumed oonaideration of the process, Finds 
^ the kpee of sbc months between the date of the smnmons 
*M the execation of it does not bring the case under the 
«P«^iona of the 15th section of the Sheriff Court Act, 16 A; 
17 Vjci, cap. 80, in respect that that section has reference 
o^r to causes which have been called, and aro aotuallv de- 
PJMujg in Conrt: Therefore repek tiie preUminary defences, 
WW auows the pursuers a proof of th^ avermentB, so far as 



denied, and the defenders a oonnter-proof, pro «t de jure; 
appoints a diet, etc. 

KoTB.>-The defender denies his liability for the debts of 
Glen; but he does not explain how, if he be not liable, h« 
came to make payments to account, and to write the letton 
Kos. 6/1 and 6/2 of process. 

The defender appealed. Thereafter, the Sheriff pro- 
nounoed a judgment, affirming the Interlocutoir and 
dismissing the appeal. He added the following — 

KOTB.— The Sheriff has no doubt of the soundneas of the 
Interlocutor of the Sheriff-Substitute. At the debate on the 
appeal^ there was raiwd tite general question of what consti« 
tutes a depending action. But here that question does not 
emerge. The only question is, whether the case comes under 
the operation of the 15th section of the 16 and 17 Vict., c 
80. The Sheriff is clear that it does not. 

Throughout, the section is pervaded by phraseology which 
shows that the reading of this enactment by the Sheriff-Sub- 
stitute is oorrect. Ist. The word ''cause is used in two 
clauses of the section. But this word, vi teruUni, imports not 
only that the summons has been called, but that there has 
been procedure under it. By no stretch of construction could 
it bo applied to a summons which had not been called, and, 
still less, to one which had not been executed; 2d. It is the 
conduct "of the parties" with which the section deaJs. A 
certain right is reserved to either of the parties, upon condi- 
tion of his paying certain expenses ''to the other party.^ 
K(/ Voids more dear or direct could have been used to show 
that there must be a contested cause in progress. 

When the phraseology is so precise, it is not material to 
inqube by interpretation into the intoidment. But the in- 
tendment is to create a control over dilatory prooodora in a 
case actually depending in Conrt. 

Act, Wv. Babct. AU, B. W. Lows. 



4th Apbil, 1865. 

SHERIFF COURT, ELGIKSHntE^ELGIN. 

(Mb Shebiff Smith.) 

Poor— Barbara Logie v. Wxluam Bhosd. 

Proof— Evidence of party— Bastard. — In an action for 
' the aliment of an illegitimate child at the instance of the 
mother against the alleged father, and in which she was 
the only untuess adduced. The defender, although in 
the closed record denying the alleged intercourse with 
Tier, having failed to adduce himself as a witness to coa- 
tradict the evidence given by her^-Held, and acquiesced 
in, that the paternity was proved. 

In this case the defender, in the closed record, denied 
both the alleged intercourse and the paternity, and a 
proof was allowed. The pursuer adduced no witness 
except herself. She deponed, on examination as a wit- 
ness, that the intercourse between her and the defender 
alTeged in the record had taken place, and that the de« 
fender was the father of her child. She thereupon 
closed her proof. The defender was not present at the 
pursner*B proof, but his agent, on her proof being closed, 
applied for and got a new diet appointed for proof in 
defence. No proof in defence was led, or offered to be 
led, at that diet, and the term was drcumduoed. The 
other circumstances forming the ground of judgment 
appear from the following Interlocutor and Note: — 

The Sheriff*Snbstitute having considered the closed reootd, 
with the proof adduced and whole cause, Finds it proved that 
on or about the 25yi day of November, 1863, the pnnner 
was deUvered of an illegitimate female <Md: Finds it.|rove^ 
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ih»t the defender it tbe father of the nid ehild: Finds in Uw 
ih»t the defender is liable for the inlying charges and aliment 
■ued for; Therefore decerns agahsst him in tenns of the con- 
dmions of the •mmnans: TmiM the poisoer eatiUed to her 
«mases,etc. 

KOTX— The admissibility of the evidence of parties in their 
own cause involves the introdnction, into the estimation of legal 
•pioof, of caiiBideratlons very difforsnt from those whibh apply to 
the coDBtmctifOn of tbo testimony of ordinary witnesses. Thus, 
if a party to a cansp, ^doced as a witness either by himself or 
by the oppodte party» should in tbe course of bis examination 
make admissions or statements contrary to his own inteieat^ 
•nch admissions or statements, whether corroborated or not, 
wonld be treated, as regards the party himsdf, is legal proof, 
BO fall and complete as to supers^e the necesnty of any other 
'evidence on tbe same prnnt or points. The evidence of any 
evdinary witness, whatever mignt be its weight or credibility, 
oonld not i)0r le be so treated. Thk is soffident to demon- 
strate that the evidence of a party in a caose stands, ss 
rmrds the cause, on a totally different footing from that of 
o^er witnesses. And although the Act of Puiiament <16 
and 17 Vict. c. 20), by wbidb &e change in the law of evi- 
denoe has been eflicted, provides that the adducing of a p«rty 
as a witness by the adverse party shell not have the effect of 
a reference to oath; the eflbct of this provision is distinguish- 
able in mrions respects fbom the considerations whkh have 
been refeiied to. 

The effect of the change in question, applied to an action 
inToIving HabiHty for the aliment of an illegitimate child, and 
not rslsing any question of wUUtu, would be that, if the de- 
fender, either in his pleadings or on oath, either ss a vritness 
or imder reference to oath, admitted tbe paternity, such 
admission wonld be held suflSdent and condnsive, and no 
fufther proof or evidence wonld be necessary. An admisBion 
on the record, or even the non-denial of a &ct averred by the 
opposite pMty« and within the knowledge of the party, has 
always been held to be fall l^gal proof against tbe party so 
admitting or fkiUng to deny. The A. S., 10th July, 1839, 
•eot 55, to the effect that in legal pleadings, and in regard to 
matters within a party's own luiowledge, one is held to con- 
fess what he does not expressly deny, does not introduce any 
new prindple on this point, but merely enunciates what was 
already the prindple of law and common sense. But surely 
an admisBioa or non-denial hw a party under examination on 
oath in any shi^ cannot be less effectual than an admission 
or non-denial by the same party on the face of tbe record. 

There is only one fiuther step to the oondudon arrived at 
in the prssent case. Hie pursuer has sworn that the defender 
U the fatter of her diild, and her statement in that emphatic 
flhape has to be met by the defender. It is of ooune a 
matter within bis personal knowledge whether or not there 
be grounds for thejporsuer having so sworn. He knows that 
she has done m>.^ He was, through his agent» warned at the 
tune ef what might be the consequences of his not oomng 
forward to rebut the evidence of the purBuer, and accord- 
ingly he took aa order for proof in defence. The defter 
did not appear at the diet appointed for that proof, ind 
although an excuse was made fw his non-appearance on that 
occasion,, no adjournment was asked for, and he allowed tte 
term to be droomduced against him without any oppodtioo, 
and without expressing any desire to be allowed any other 
oppoBtuiity of appearing to tender his oath against that of 
the pursuer. Neither has be made any subsequent applica- 
tion to that efibot, nor offered any explanation of his not 
baring done so, although the point was constanUy under 
Botioe while the cause was on the lolL On the contHHy, 
notwithstanding distinot indication by the Sheriff-Substitute 
of the views to which he has now given effocti the desire was 
expressed on behalf of the defender that the case should be 
cBspoeed of as it stands. 

It may be that the ^eriffSubstitute might ex prtprio 
maim have specially ordered the defender to appear for jndidal 
examination; but such a step did not seem to be in any way 
called for after what passed, and besides, such '^TMninatiiai, 
not being on oath, wonld not, in the event of coatinaed de- 
nial of paternity by the defender, have met the requirements 
of the cause. The Sheriff-Snbstitate has therefore abstained 
from making any order of this kind. Even if he had power 
to have req ui red the defender to undergo examination on oath, 
he would liave hes i tated to force upon a person in the sitn- 
of tha defiBBdiTi who can have no coiioei?ahle gsoaad 



for hanging back, except the oonsdousness that the parsoflr'i 
claim is well founded, any temptation to the manifest peijorf 
which, on one side or other, u committed in nine out of ten 
of the cases of disputed affiliation whicb come befoie the 
Court 

In the whole drcumstancea, the Shetiff-Snbstitute feds it 
to be bis duty to hold the pursuer's case as proved, and Be 
thinks he is fbUy supported in the views on whidi he don n 
by the opinions exprwsed by Lord Deas, appaientiy willi the 
assent of the other Judges of the First DiviaMn, in the caie of 
MadcOlar t. 8caU, 8tii Febu, 1801, 24 D., p. 504. 

Aa, P. Gathxeib. AU. Mubdoch ahd Fobcttb. 



6tb Apbil, 18C5. 

8HE1ELIFF COOBT, LANABKRHIRE-OLAS60W. 

(Shbbifps Sib A. Alibov, Bart., axd Scbaxbxbv.) 



Petbr M^Kellab •. George Smith. 

Deoree— Beponing— Imiilement— 1 and 2 Viot, cif 
119— Appeal.— iiB InUrlocutor reponing is not appeal- 
able^ and can ouljf be recalled by the Supreme Court 

The Sheriff-Sabetitnte recalled an Interiocator pro- 
noanoed by himself reponing a defender on an «r parte 
statement, on oertificaton by the Clerk of Goosigiia- 
tion.— Hdd that this was incompetent, and that noder 
1 and 2 Yict, cap. 119, a reponing was effectual to the 
extent to which tbe decision had not been implemeDtai 
See sapra, p. 11. 

The defender appealed, and after a hearing the Sheriff 
pronounced the following judgment: — 

Having heard parties' procurators under the defendei^ tp* 
peal upon the Interlocutor appealed against^ and whole pro- 
cess, finds that by the Interioeutor d date 1st Novenbw 
last^ the Sheriff-Substitute reponed the defender agauit the 
decree in absence in toto upon a certificate of consignatifla of 
the expenses decerned for, and that this Interlocutor, bsvieK 
been brought under the Sheriff's review by appeal, the spfw 
was disminsod as incompetent) seeing the Interloootor waseDt 
which was not appealable under tbe Sheriff Court Act: Fiadi 
that eaid Interlocutor was thus final in this Court| and thst 
in these drcumstances the Sheriff^ubstitute had no powv to 
recall the same, and that the pursner's only remedj wss ss 
application to the Supreme Goiut: Finds, sgitfiwltB^thatih> 
Act 1st and 2d Vict, c 119, ezpreaely enacts that a defender 
can only be reponed against a decree in absence, where tiv 
decree has not been implemented "in iriiole or in peit:* 
Finds that under thaee vrords the ConrU of law were eai* 
strained to find the right to be reponed shut out, when^ hsv* 
ever small a proportion of the goods poinded undw thedeciee 
might bear to the total amount of the debt it contuned; aed 
that accordingly was theimpottof the decision by the leid 
Justice-Clerk and Lord Beas at Ayr, and of several otbK 
cases of decrees under the Small Debt Act, have no m^o^ 
tion to cases of decrees pronounced under the present Sheriff 
Court Acty which ezpresely enacts (sect 2) that reponii^ shell 
be competent against a decree in absence ** at any time liefaie 
implement has followed thereon, or against such pnrt theeerf 
as may not have been implemented:** finds that as tbe decree 
in the present case is for £360, and the poinding which fel- 
lowed thereon attadied effects only to the value of a kv 
pounds, there was an ample margin left to snstaia the cosi- 
petency of reponing the defender against the decree fiar the 
balance, but that it is unnecessary to enter into that, eeeiag 
the defender has already been reponed against the decree is 
toto by the Interlocutor of 1st November last, wUdi u final 
m this Court: Fmds that it was not a mere aoadental difler 
enoe of ezpresrion between the words as to repoiiiQg in the 
two statutes which has led to this marked distinction in the 
enactments, but that it was evidenUy done fx prepoeiHi; the 
object of the first Act being to shut out review and oostiyfiti- 
gatMn^asmnoliaf in the present Sheriff Court Aot it m 
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to open the door for f^ll iayeitigatiQD, vnd facilitate the dis- 
poaal of the important cases broaght under it npon their 
meritB.' Therefore recalls the Interlocutor complained of» and 
in respect the Interlocutor reponing the defender ii already 
final, remits to the SheriiF- Substitute to proceed with the 
ene in terms of the statute. 

Non—As such important coDsequencei may flo^ from a 
defander bdng leponed against a decree in absence, which is 
often done ex parte upon an application by the defender with- 
out AOtioe to the pursuer, the Sheriff would recommend that 
in eTfiy case notice should be ordered by the Sheriff-Substi- 
tote to be sent to the pursuer of the application to be reponed, 
in order that he may be heard foe his interest before an In- 
terioentor reponing is pronounced. 

Act. J. D. CHBisTn/er B. M«CuUoch. 
Alt, JoHH Stkaghav. 



8tr April, 1866. 

SHERIFF COURT, PKETHSHIBB— PERTH. 

(Be Babolat.) 



LoRB Whabnclivfb 9, Rattrat. 

Qiertkm-rWhat is a step of procedure which airesta 
the lapse of a depending procesB? 

^ Sheriff-Sabstitate (Dr Barclay) issued ihe follow- 
ing Ktes in this case :— 

% pursuer, on 3d March, 1865, moved " to revive 
tfwutbn and renew last Interlocutor." The defender 
<^'ected, that the action had fallen by the lapse of six 
BKAihs, which the pursuer, on his part, disputed; and 
MTing heard parties' procurators, and made avizandum 
vith the motion, the Substitute is of opinion that the 
^Bte has fallen by the lapse of six months without any 
^"^2 step of procedure therein, and that, therefore, it 
BiK>w out of his power to revive the same. He there- 
^^iselines to write on the process ; but, as the point 
Vof some practical importance, he now states his views 
^ these separate Notes, so that the pursuer may have an 
opportanity of renewing his motion before the Sheriff at 
^aext sittings. 

Under the old form of process, actions in Courts 
^^^i^eme and Inferior fell asleep by the lapse of year 
^ day without any judicial step having been taken 
' ^^n. But an action might be wakened at any time 
^thin forty years, either by mutual consent of the 
l^f^Mt or by a summons of wakening, which was 
^^^^9»tj alike in a summary as in an ordinary action 
9^ February, 1835, M^Naught). Under this form the 
^ of ^^year and day'^ was reckoned from the last 
fdieial act, which was generally held to be an Inter- 
^'C'^r of Court, and which therefore was quoted at 
^^^ in the summons of wakening. But it would 
^r from the case 16th December, 1840, The Lord 
AdvocaU V. The Heritors of Orkney^ that the Court 
^eie inclined to hold (though und^ peculiar ciroum- 
*^ce8), that an enrolment of a cause mthin the year 
^s« a judicial act, preventing a cause going to slumber. 

The Sheriff Court Act, 16 and 17 Vict., has made the 
P^^ for a process lapsing shorter, and the provision 
aoch more stringent, and has, by the 15th clause, 
oitided tiie period of lapse into two sections. Eint, 
**Whete a any cavse neither of the parties theielo shall 



during the period of three consecutive months, have 
takep any proceeding therein, the action shall, at the. 
expiration of that period (eo ipso) stand dismissed. But, 
secondly, the statute goes on to say, ^^ Without prcjn* 
dice, nevertheless, to either of the parties, within three 
months after the exf^tion of each first period of three 
months, but not thereafter^ to revive the said action on 
showing good cause to the satisfaction of the Sheriff why 
M^ procedure had taken plaQe therein, or upon payment 
to the other party of the preceding expenses incurred in 
the eause." It will thus be seen that the lapse of three 
months lulls a case asleep, with provision, however, for 
its being wakened within the next three months on 
good cause being shown to the satisfaction of the Sheriff, 
or in the absence of such satisfaction, then on payment 
of previous oosts to the other party. This last has been 
held l»y the Supreme Court to admit of a revival by cau'- 
sent^ seeing that the other party may waive his right to 
demand costs, 10th November, 1863, M'Intosh. It is 
thus seen that within the first period of three months the 
case is only asleep, and admits of being wakened in three 
modes. First, by the Court on satisfactory cause shown ; 
second, on an award of costs; and third, by mntual 
consent. But after the six months the case becomes 
absolutely dead, and admits of no resurrection, except 
perhaps by mntual consent. 

Tiie action of wakening is of course now at an end. 
The Substitute is not inclined to admit any act or pro-> 
ceeding as Judicial which would not have prevented the 
lapse of a process under the old system from having that' 
effect under the new. The new system was obviously 
intended, as the preamble of the Act declares^'* To: 
faciUUiU procedure in the Sheriff Courts in Scotland, 
and to make further provision for the cheap and speedy 
administration of justice in 'the said Courts." As ob- 
served by the Lord Justice Clerk (IngUs), in the case 
7th November, 1862, CampbeU v. Blackufood^ ''ihe 
clause was obviously intended to cheeky by very severe 
measures^ ihe delays which took place in Sheriff Couft 
proceedings.^ See also the case of Simpson v. 
31 Jurist^ 131. Perhaps the stringency has been over- 
strained in some particulars, so as to defiaat its own pur* 
pose. But Sheriffs must take and enforce the law as 
they find it. At one time, in this Court, the provision 
as to lapse seemed to be made a plaything. The Inter- 
locutor sheets were filled with a series of Interlocutors 
generally pronounced a week after the lapse of the first 
three months reviving the ease, proceeding upcm the 
stereotype, that '' parties had been on terms of compro- 
mise." Since the Court has insisted upon some better 
aad more truthful reason, there has been much less of 
this forensic sport. 

The present, which is a summary case, was brought 
into Court in March, 1864. After some preliminary 
procedure, a record was ordered, by condescendence and 
defences, on 11 th May of that year. The condescendence 
was lodged, under a written consent, by the defender's 
solicitor on 11th July, and defences were lodged, also 
under a written consent, on 10th August On 12th of 
August an Interiocutor was pronounced, assigning the 
3d day of September thereafter for closing the record, 
and ^^ allowing parties to revise iheir papers between and 
then.*' No other Interlocutor hashed since pronoonoed, 
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and therefore^ m maintained by the defender, the case 
ham inetrieTably periabed bj the lapae of aix montha. 

The ponner'a procurator argoea that the aix montha 
yna intermpted bj a marking by the clerk on the oon- 
d eaee u denee for the poraoer, to the following effect: — 
^' Beriaed oondeaoeiidenoe, lodged 25th November, 1864. 
(Initialed) A. M'K." Bnt the porsoer'a oontention » 
aabject to two formidable objectiona. First, the proceai 
had fallen into its first atage of collapse on 12th Novem- 
ber, ao that there conld be no vital step taken thecein 
withoat a revival. Bat, aeoondly, there was no order by 
tiie Court to lodge '* a revised condescendence,'^ and, in 
point of fact, no separate revised paper was lodged; and, 
thirdly, assuming that the revisal of the original paper is 
to be held aa a aeparate paper, it is clear that the derk 
had no authority, even within the first three montha, to > 
xeoeive it beyond the day fixed liar the closiog of the 
leoord, withcmt the expreaa allowance of the Court, or a | 
mriUm cosfrnt by the opposite party, also with the ap* 
probation of the Court. This is expressly provided to ! 
by the 6th section of the Act, and the last stipulation, it | 
haa been ahown, waa strictly followed, both in lodging | 
the eondeaoendence and defencea. ! 

The solicitor fbr the pursuer next betook himself to the 
plea that the process had been kept all akmg in vitality 
by three separate receipts by himself on the inventory of 
pfooeBB-Hme in September (but without further date) 
uplifting *^ the leaae No. 5 of process; ^' one on the 14th 
October borrowing the process; and one on the 24th of 
January this year, again borrowing the process. 

The Substitute cannot for one instant hold that the 
ex parte borrowing of a process is a judicial step in the 
process. It is a mere official, and not judicial, act about 
theproce8B,betw6en the procurator and the clerk, which 
requirea no notice to or interflBrence by the oppoaite 
party, nor interposition by the bench. If the boRowing 
of a proceas or a part thereof from the deik be a step in 
the process, much more must the retumiug of a prooev to 
the clerk be so, aa in the proper direction; and still more 
the notice and ianie of a process caption to recover the 
prooesB, under the ooerckm of imprisonment, which 
aasuredly is demonatrative of deaire to compel procedure. 
But an such steps are not in, but only about the process. 
If such steps were to be allowed to keep a process in 
fififi, its longevity might greatly eiceed that of humanity. 
AH that a clever agent had to do was to invest sixpence 
every three months in an act of borrowing and return- 
ing (like a game of shuttlecock), and a Sheriff Court 
prooesa could thus endure much longer than a lifetime, 
perpetuating a deadly feud against some unfortunate 
fionily who all the time were in ignorance of the oobc 
cealed mine under their £det which might be exploded at 
any future age. 

(The pursuer did not renew Lis motion before the 
Sheriff.) 

Act. J. & J. Muxes. 

AU. SpornawooDx & Poikeetox. 



10th Aniik 1865. 
SHERIFF COURT, RENFBBW6HIRE--PAI8LST. 
(SHKBiFfa Patbioe FBiaaa Axn CAiiraaL) 

Abcbibald Meiklb «. Neil Geat. 

Sponsio hdicra^'EoTte racing— 8 and 9 Viet., cap. 109. 
— The ueretary of a hone racing meeiiag Md (k 
etakut for a race^ which the judge of the race de- 
cided had been won hg a certain hone. On ike 
aecretarfs refusal to pay the stakes, the owner of At 
winning horse raised an action for pagmetU^'-Beld 
(hat horse racing amis a lawful sport or game^ end Aai 
ihe plea of sponao Indicia did not apply. 

The defender in this action was deaigoed as secnteir 
and treasurer oC, and in connection with, the Biniiad 
Annual Sace Meeting, and the pursuer condaded &r 
payment of £49 10s, being the stakes dnwn for it 
the race meeting in June, 1862, fbr which he hade&tend 
horses, and, aa alleged, had been declared by the jod^ 
at the meeting to be the winner, and thereby enliaad to 
theatakes. 

The defender entered appearance. Inter (iHa^ Be- 
pleaded— (I) The defender being merely secreUrj to Um 
committee of management, the proper partial hid not 
been called to the action; (2) The action was idooib- 
petent, because its purpose was to giye effect to %if^ 
Udicra. To obriate the first plea the puisoer nind a 

supplementary action, calling the meeting oominittoe« 
defenders, and this acticm was conjoined with the ofigiBil 
process. 

The record waa made up by condescendeooe lad 
defences, and having been doaed, and parties^ prooa- 
rators heard, the Sheriff-Substitate ptonoonoed tbe fol- 
lowing Interlocutor: — 

HaTingoonsidcrBd the closed record in the oonjohiedMiifl^ 
together with the pcodactioiiBy and heard parties* proeonM 
fbr the reasons in the subjoined note, Repels the pteBniatfy 
defenoee, and, before farther answer, allows to the porsoer aw 
to the defenders, joinby and aevenUy, a pioal of Mr re- 
Bpeetive Averments, and to eaoh party a joint probstioi^ tw 
porsnsr leading in the proof: Grants diligence to all P*'^^ 
the proof agunst witnesses and havers, and appointi the pto" 
to ptooeed on the 15th July next. 

Note.— Hm first preliminary defence for the defender, NflS 
Gray, has been confessedly obviated by the i^aiskig of tbeail|' 
plementary adioii, which has been ooojoined with the fff 
ginal action at the pursoer^s instance against Gray. 

The second preliminary defence has also been repelled. 1^ 
is troe that the short statement in tiie sommons merelj*^ 
that the pumoer's horses were dedared to be the wisnetfet 
the raoes which they respectively ran, and does not afw tf* 
pressly that they did actoally wm the races. Bat thli tf<| 
defect which is qoite capable of being cleared up and o^^^ 
* in the oondesoendeooe the parsoer mifl tw 



eaoh of his said horses was first at the winning poitoa »■ 
oocnrrenoe of the several races in qnestion, and that it «ii 
declared winner by the jodge; and in his first plea in isv>« 



[oestion, and that it t 

-.v-.^ w— ^ w^ «« J— B^, ji his first plea in Isw 

gives the gkas by which theee words are intended to be feft. 

vi.^ fth^ tlM KoMM h^ omSiMid matA hmA hMi deoisied WO* 



vis., that the hones had gauMd and had been deoisied ^ 
ners. In short, while the pnxsoer^s part of the record ii niy 
slovoily and inaocnrate^ he does distincUy assert and jw 
issne on the qnestion of feet, vis., did the hocsei «u <* 
several races or not t 

The third idea is obvMmdyuataaabla. The alkg«l ^ 
mittee are nowhere named, the defender Gray, tbooghcaUtfK 
himself the secretary and treasnrer of the races, cannot ef» 
name aU the members of the committee himself (n^ awBf 
der's statement of feot^ Axl 1, Defeocei Ko. 5 of FC«ff>*^ ' 
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and the oomimttee aever acted. It may be noted farther, 
that the penons he has named aa committee men repudiate 
the character; and aa Gray is confessedly the sole depository 
of the stakes in question, it should be considered whether 
these aUeged oommittee men — the defenders in the supple- 
mentary action— ought not, by atrangemeDt between the pur- 
Boer and Gray, to be relieved of farther trouble, at least so 
kt as the proof is oonoemed. 

The fourth and last plea is the most formidable. It is said 
that this matter is a mere uponsio ludicra, ginng rise to no 
legal right which can be inquired into, or enforoed in a court 
of hw. But it is thought that this plea rests on a confusion 
of ideas. This is no question of wagering, gaming, or betting. 
T^t defender. Gray, expresses his willingness to pay two of 
the three prizes in question to the pursuer, but he denies that 
the pursuer won the third prize. This third prize was the 
" Vdnnteer Cup" of 20 sovereigns. It was a prize given by 
third parties to be run for on the tenns and oonditioDa adver- 
tind, conform to advertisement No. 6 of process. Hie pur^ 
MMTMjBlni horse ''Garibaldi" competed lor and won that 
prise. Ko other competitor appeara to maintain that he or 
taj one but the pursuer was the winner; and although the 
defender says in the 6th article of his statement of fiMrts, 
thafe the owner of the mare " Geoigina" claimed the stakes, no 
neh person is now aaid to insist on that daim. 

Tlw true position of the defender, in short, is that of a 
trustee. He holds the stakes which were subscribed by third 
paitaei for the purpose of encouraging the race, in order that 
be maj hand them over to the winner of the race. The pnr- 
BQtr aji that he is the winner. Is there any reason why he 
dioQid be refused action at law to recover the stakes or prize! 
The Sheriff-Substitute does not think that a horse race is a 
miloi frehibihmf still less that it is malwm in §e. Any such 
idea wpsld seem to be excluded by the statute 8 and 9 Vict, 
op. 109, which is a British statute. This Act, while it pro- 
hifaiti aD gaming, and provides against the recovery of debts 
thflBoe arising by addon at law, specially declares, sect. 18, 
"that this enactment shall not be deemed to apply to any 
nhscription, or contribution, or agreement, to subscribe or 
eoatiibute for or toward any plate, prize, or sum of money to 
be awarded to the winner or winners of any lawful game or 
iport, pastime or exerdse." It cannot be doubted that this 
Implies to horse races. And accordingly it has been decided 
hjr a unanimous and authoritative judgment of the English 
Jvdges in the Exchequer of Pleas, that "it is dear that, 
ibee the repeal of IS G^rge II., cap. 19, there is nothing to 
pisnnt a race for a sum of money not raised by the parties 
IhBDMeivtf (that being in truth a wager), but given by 
vay of prize by a third person desirous of encouraging 
; Mong. And it was therefore held that the winner of such 
inoe was entitled to recover the sum of money so given as 
a priaa." 1^ Court even indicated an opinion that the 
riakes subscribed by the owners of the competing horses 
night also be recovered by action where they did not ex- 
ceed £10 each; and this did not fall under 9 Anne, cap. 14 — 
nde AppUgarih v. CoUey, 9th December, 1812, 10; Maton 
, V. «%, p. 728, 34. 

- Such is the law of England, and it is not thought that the 
hw of Scotland difiers from it in this matter. But it is said 
that, as the d^ender denies that the pursuer's horse won the 
laoe, and that the question whether it did so or not gives rise 
t» the plea of iponsio Ivdiera, It would be a strange result 
Ihat, while the defender might be sued and decerned against 
ta the summons if he had pleaded any other defence, he 
ibonld be absolutely protected by denying that the race was 
voi, however unfounded that assertion might be; and the 
Sheriff-Substitute thinks that there is no good ground for 
inch a plea. If the daim for a race plate by the winner is 
not in itself illegal, there is no ground for saying that he is 
excluded from proving that he won the race, in order to show 
his right to succeed in the claim. This, it is thought, has 
heen quite fixed by the deddon in the case of Graham v. 
?oUodc and Gibson, 5th February, 1848, 10 Sesnon Reports, 
3d Series, p. 646. There the question was whether the stidras 
or prize belonged to the man who owned the winning grey- 
hound, or to the man in whose name she was entered in the 
couidng list. The question, it was argued, was purdy a 
matter of sporting usage, and not one which the Court coold 
entertain. But tins view was disregarded by the Court, and 
the question remitted to be dedded by a jury. In this case, 
the question is whether the punaer's horse ran the race in 



conformity with the usual rules, for it does not seem to be 
disputed that he was the first to pass the winning-post. In 
point of fact, the diepate appears to revolve chiefly, if not 
solely, into the two questions — 1st., whether the pursuer's 
horse was declared winner by a properly-chosen and recog- 
nised jodge of the races; and 2d., whether the pursuer's horse, 
in running over the course, did or did not keep '' inside of 
three flag-posts at one of the comers," vide defender's state- 
meskt, article 6. These questions are not less fitting for the 
condderation of the Court than the question in Graham's . 
ease above referred to. They are merdv incidental to the 
dbddon of the pecuniary daim to the stsLe preferred by the 
pursuer; and there can be the less hesitation in sustaining 
thOviKstion as the defender does not assert that he had any 
personal right to that stake, but admits that it was placed in , 
his hands for the porpose of being handed to the winner of 
the race. 

The defender appealed, but the Sheriff diBmiaaed the 
appeal, and adhered, adding the following — 

NoTS. — Notwithstanding the hedtation expressed by two of 
the Judges in FauUU v. Tkomson, 10th June, 1857, 19 D., p. 
803, it may be taken as an admitted point that the Act 8 & 9 ' 
Vict., cap. 109, extends to Scotland. It embraqps the United 
Kinralom, and has been under the condderation of the English 
and Irish Courts, as well as the Courts of Scotland. 

In one case which occurred in the Irish CSourts, it appeared 
that a stake was depodted by two parties to abide the event 
of a horse race between them. The winner having claimed 
payment of it, a verdict was found against him on the ground 
of the race being illegal, within the meaning of the Act 8 & 9 
Vict, cap. 109, sect. 18 (d£*BltO(Une v. Mercer, 9 Irish Com- 
mon Law Reports, 13 Cp). In a subsequent case in the Irish 
Courts, the winner of a stake dependent on a horse race was 
hdd entitied to it by the same Court {Ayton v. Colgate, 10 
Irish Common Law Reports, p. 33 Cp. ) In England a foot race 
has been hdd a lawful game within the meaning of the proviso 
in sect. 18 {Baity y, MaireoU, 6 Cb., p. 818); and a horse race 
for a sweepstake of £2 each has been hdd lawful in the case re- 
ferred to by the Sheriff-Substitute (AppUgarih v. CoUier, 10 M. 
and W., 723). In several more recent cases the Courts have 
recognised horse-racing as a lawful game, and have adjudi- 
cated on the rifhts of parties as to the staJce on that footing 
{Pair V. Mwinngham, 28 L. J., 2 B., 123; Carr v. Martin- 
ton, 28 L. J., 2 B., 126; Ellis v. ffoppner, 28 L. J., Exch. 1). 
Holding tiiese deddons to give a correct exposition of the pro- 
viso in the statute, and that by the Conmion Law of Scotland 
horse-radng is a lawful game, the Interlocutor appealed from 
is right, and the case must go to proof. 

The case then went to proof, and having been con- 
claded, and parties* procoratom heard, the Sheriff-Sab- 
Btitnte pronounced the following Interlocator: — 

Having conddered the conjoined processes, together with 
the doeed records, proof, and productions, and heard parties* 
procurators. Finds that the Barrhead Race Meeting for the 
year 1862 was hdd near Barrhead on the 27th and 28th davs 
of June in that year: Finds that one of the races fixed for the 
latter day was described as the race for the Volunteer Cup, 
the stake or prize to be competed for therein bdng a sum of 
£20 provided from subscriptions obtained, or represented as 
having been obtained, from the public: Finds that for this, 
race four horses were enthred, as appears from the book of the 
ruAss'-and the printed cards thereof, the said horses being 
Garibaldi and Tarn Glen, both bdonging to the pursuer. 
Seducer Singleton, bdonging to a Mr Hoplurk, and Georgina, 
bdonging to one Mr Wilson: Finds that the said race was to be 
run in heats: Finds that at the first heat the horse Seducer 
Singleton did not start; that the horse Tam Glen was pulled 
up soon after starting, and that the competitors for the race 
were soon after the start restricted to Garibaldi and Georgina: 
Finds that throughout the whole heat Garibddi had the lead, 
and was the first to pass the winning post: Finds that Mr 
Alexander Graham, of Capdlie, was both patron and judge of 
said races, and that at the end of the said first heat for the 
Volunteer Cup, he declared Garibaldi the winner of the heat: 
Finds that Mr Wilson, the owner of Georgina, wrote out and 
posted a protest, to the effect that Garibaldi was not the win- 
ner of the said heat; and that he and the rider of Georgina, 
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and other penons, uifped their protest upon Mr Gnhun, the 
jad(^, representing that Guibaldi, in the second round of the 
said heat» had ran inside a post after passing the jndge*s box 
the seoond time, and so had not kept the oonrse, but that Mr 
Oraham overruled the said protest, and adhered to his ded- 
sion that Garidaldi had won the first heat: Finds that there* 
after the bell had rung for weighing and saddling for the 
seoond heat of said raoe, that the rider of Garibaldi appeared 
and was duly weighed bj the official weigher at the races; and 
that the rider of Georgina did not appear and was not weighed 
for said seoond heat in answer to the said seoond bell, or hj 
the said official weigher: Finds that Garibaldi was the only 
horse that appeared for the second heat at the starting post, 
and was the only horse started by the proper offidal on the 
course for said second heat: Finds that Garibaldi ran or 
walked over the corase, and was declared by Mr Graham, the 
judge, to be the winner of the second heat» and of the race for 
the Volunteer Cup aforesaid: Finds that thereafter, in the 
oourse of the same day, the defender, Neil Gray, prevailed 
on Wilson to run his mare Georgina for the raoe for beatan 
horses, and that Georgina won that race: and Finds that 
Georgina did not run in any other race at said meeting, ex- 
cept in the race for the Volunteer Cup, and oonld not there- 
fore nin for the stakes for beaten horses aforesaid, unless on 
the footing that she had been beaten in the race for the Volun- 
teer Cup: Finds that the said defender swears that he paid 
Wilson as winner with Georgina of the said stakes for beaten 
horses the sum of thirty shillings, being the amount of the 
stakes, and that he produces Wilson's receipt for said paf- 
ment: Finds, in these drcumstanoes, that Wilson departed 
from his protest against Garibaldi, that the defender Gray 
recognised and de2t with him, Wilson, as the owner of 
Geoi^a, and recognised that horse as having been " beaten** 
at the said race meeting, and paid Wilson, as owner of Geor- ' 
gina, the stakes for beaten horses won by her: thereforo Finds 
that the said defender, Neil Gray, is not now entitled to renew 
the protest or objections to GaSribaldi, or to dispute that he 
was the winner of the said Volunteer Cup, or that his owner 
is entitled as such to the amount of the stakes, being the said 
sum of £20: Finds that thero is no dispute as to the pursner^s 
right to the said sum as the winner of the said race, at 4he 
instance of any of the other defenders, and that no title to 
challenge his right to the same is competent at the instance 
of any other party: Finds it admitted by the defender, 
Neil Gray, that the pursuer was winner of other stakes 
at the said race meeting, amounting to £29 10s ster- 
ling, but finds that from this sum of £29 10s, and the 
snm of £20, the amount of the Volunteer Cup prize, 
amounting together to the sum of £49 10s, there falls to be 
deducted the sum of £3 7s 6d claimed by the defender Gray; 
£2 thereof being for the entry-money of Seducer Singleton for 
the sud Volunteer Cup, the said horse having been entered for 
that raoe by the pursuer's order and at his cost; and the re- 
maining sum of £1 7s 6d, b^g the amount of the fees of 2s 
6d for derk and wdghts paid by the pursuer for each horse 
entered by him for the sud races, as detailed in the defences 
for the said Neil Gray, leaving a balance due to the pursuer 
of £46 2s 6d sterling: and with regard to the liability for the 
said sum. Finds that the said defender, Neil Gray, assumed the 
uncontrolled direction of the said raoe meeting, and held himself 
ont under the name of secretary and treasurer, as responsible to 
the public and all parties interested for the prises advertised to 
be run for at the races, and all other liabilities connected there- 
with: Finds that the other defenders, William Taylor, Fatridc 
M'Cann, Thomas Dick, and PatriiJk Brannan, along with 
some other individuals, assisted the said defender, Neil Gvay, 
in collecting subscriptions for the races, and that they atten- 
ded certain meetings whicbj wero sometimes called committee 
meetings in connection with the races before the said races 
took place, but that thero is no evidence that the said defen- 
ders were regularly constituted as a committee, or that tiiey 
interfered in any way in the management of the races, or 
acted farther in the matter than in the collection of subscaip- 
tions, and in accounting to the said Neil Gray for the money 
drawn by them: Finds that the said money was paid over to 
the said Neil Gray, and that he prooeeded therewith to pay 
the winners of prizes and other parties who had cbdms against 
the race funds, without reference to a communication with 
the other defenders: and Finds that the said Neil Gray never 
took any steps for calling together the other defenders, either 
with a view to ooosult tJ^em as to the pnnaer's daiia in this 



action, or for rendering any aooount of his intromianoDi to 
them, or otherwise, until after this action was nosed: Findi 
that the said Neil Gray, by his representations and actingi 
foresaid, rendered himself personally liable to pay the prian 
announced for the said races, and that the other defenden 
never undertook any responsibility for ther same: Finds tUt 
the said Neil Gray consigned in the hands of the Qerk of 
Court, on 1st September, 1863, the sum of £26 28 6d: Then' 
fore fijnds the pursuer entitied to the said sum of £26 9i M, 
with the interest that has accrued thereon since the dste of 
consignation; and grants warrant to, and authorises the 
Clerk of Court to pay over the same to the pursuer: Deoeros 
against the said Neil Gray for }>ayment to the pursuer of the 
further sum of £20, being the l>alanoe of prinoipal due by lum, 
together with interest on the principal sum of £46 2s 6d, at 
the rate of five per centum per annum, from the date of dU* 
tion to this aotion down to the 1st September, 1863, and 
thereafter, with interest on the said balance of £20, from the 
said 1st September, 1868, till payment: Assoilzies the other 
defenders, William Taylor, Patrick M'Cann, Thomas Dick, 
and Pateiok Brannan, from the whole condnsioDS of the 
action against them, and decerns: Finds the said defender, 
Neil Crray, liable in the whole expenses of process, inconed 
by the pursuer in both of the conjoined processes, and also of 
the whole expenses incurred by the other defenders in the 
supplementary process: Allows accounts of these expenses to 
be given in by the pursuer and the said other defendecs rs* 
spectively, and remits the same, when lodged, to the auditor 
of Coiut to tax and report. 

NoTB.— The Sheriff-Substitute cannot regard the defence put 
forward by the defender Gray in any o&er light than as a 
discreditable attempt to evade complianoe with a just denuad. 
The defender Gray was the undoubted dmninm in the 
matter of the Barrhead Haces of 1862. It cannot be 
doubted that all the arrangements were made under lus sole 
authority; that he was the sole custodier of the funds; and 
that he has disposed of the same as he has seen fit, in paying 
the winners of races, and others, without reference to the 
opinion of any other parties. In fact, it is quite dear thst 
no one but himself had any right of interference or daimed 
it. And as he therefore must be held to have ofiisred the 
prizes, and thus guaranteed that he had them to give, he is 
the proper and only par^ from whom these prizes can he 
claimed. The attempt to throw the burden on the other 
defenders was most unjustifiable; and it is thought that Gnj 
has been most righteously subjected in payment of the^' 
penses to which tiiey have been put by being dragged a^ 
this litigation. The pursuer could not help calling. tl»<> 
parties after Gray had stated his defences. But th^va« 
not so called to serve any object of the pursuer, aod the 
defender Gray knew well that it was at his own aH ^ 
these parties were brought into the fiedd. 

Then, as to the merits of the question, the position of Giay 
is very singular. He selects as judge of the races a geod^ 
man well ^nown for his judgment, experience, and skill in sll 
forms of sports, including racing. The race for the Yolonteec 
Cup takes pUoe, and the judge declares the pursuer's hoM 
the winner of the first heat. A protest is taken. Well, vln 
does the protester and who does Gray appeal to? Whyi to 
the judge. The judge decides against them. Bo they ap- 
peal to any one from the judge's decision, or declare his 
decision incompetent? Why, tlrare was no one to appeal to 
but the judge. There were no stewards of tiie races, then 
was no committee; for although there were meetings of gsq* 
vassers for subscriptions prior to the races, and though these 
were called committee meetings, it is as clear as noon-day 
that there was no committee properly constituted, or at lust 
constituted to any other efiect than that of raising mooej; 
indeed. Gray himself cannot, either on the record or is los 
evidence, say who the committee consisted of. Therefor^ 
there was no one to appeal to but the judge; and it is |»b^ 
tive impertinence in the defender to refer to sporting aothan* 
ties and raoe laws to show that it was not within toe jodge's 
province to decide whether the race was fairly run and the 
course kept by the pursuer^s horse. For to whom did the 
pursuer's competitor, Wilson, and Gray himself appeal for the 
decision of tins very matter but to the judge? And vhat 
happened when the judge decided it? Why, Gray sajs he 
was disgusted and left the course and went into a tent But 
both he and Wilson aoquiescedL The pursuer's bone was 
aUowed to walk round for the sepoad heat^ and to be declared 
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the winner of the second beat, and of the race> by the judge, 
without further protest; and Gray thereupon proceeded to 
loUcit WilaoD to allow his noAre Georgina, which was said to 
hare been wronged in the cup race by the jadge*8 decision, to 
run for the prize for beaten horses. Wilson consented. His 
nare ran as a beaten horse, and won the stakes, and Gray 
produced Olson's receipt for these stakes, which he himself 
paid. It is really the ^ery climax of assurance on the part 
of Grray, who was the party who in truth got up this race 
meeting, to come forward and say that Wilson's mare was 
not "beaten;" that the judge whom he selected was wrong; 
sod that though he actually appealed to him on the subject, 
tiie judge had no right to decide the question. 

As to whether the pursuer's horse ran off the course or not 
the Sheriff-Substitute does not think himself called on to give 
soy decided opinion. It is enough for tiie decision of this 
question, that the only party responsible to the competitors 
for the prize has debarred himself from raising that question, 
1st, by appointing a judge; 2d, by taking the decision of that 
jodge; and 3d, by acting on the opinion of the judge, to the 
efiect of allowing the owner of the competing horse to run 
that horse for another prize, as a horse qualified to run, from 
ha?ing been beaten in the previous race. Again, the owner 
of the latter horse cannot, for the reason last assigned, claim 
the prize, for he has availed himself of the judge's decision 
ibst his horse was beaten. Finally, the Volunteer Cup race 
was confessedly run for, and there iir no one left to claim the 
ptisB bat the party whom the. judge declared to be the winner. 
It is dear, therefore, that the defender, Gray, must hand over 
ttie prize to him. 

But although the Sheriff-Substitute has not thought himself 
eifled on to decide whether the punmer's horse fiftiled to keep 
Ibe course, be thinks it right to explain, that after a very 
niute scmtiny of the evidence, he sees no reason to doubt' 
Iftepoiitive evidence of Mr Graham, the judge, of the pursuer, 
and of Lambert, Wilson, Malcolm, and Kippie, to the effect 
that the horse did keep the eoune. The real evidence of the 
easB is strong in favour of this view. In point of fact, Wilson, 
the owner of the competing hone, candidly enough admits 
that he never expected to win; and it is as plain as possible 
from the general strain of the evidence, that the pursuer's horse 
had the race all his own way, and that Wilson's mare never 
had any chance. The pursuer's jockey, therefore, reaUy seems 
to have had no temptation to run within the course; and 
ibhongh at first sight there appears to be a great body of evi- 
dence to show that he did so, yet when it is scrutinised it 
ennes to be very untrustworthy. Some impression does seem 
to have got abroad that the pursuer's horse did run off the 
ooorse at the comer beyond the judge*s box. The comer 
I there seems very imperfectly defined; the posts making the 
ooutse seem to have been three or four in number, it 
do«s not exactly appear which. These poets were not 
ameh thicker tiian walking sticks apparently, and one 
of them may have been pushed down by the pursuer's 
hofse^ though even that is not dear. If it was so, that may 
explain much of the talk and rumour that got up on the sub- 
, jtet. But whether the post at which the horse is said to have 
\ gone wrong was the poet next beyond the judge's box, or the 
tBBOod post, and whether the horse passed within one post, or 
two, or " three or four posts," are matters as to which the 
witnesses are quite at variance; and when one contrasts the 
•itravagaot and random assertions of many of these witnesses 
as to distances— to wit, the evidence of the defender's own 
vitoess, Matthew Anderson, who is the only skilled witness 
on the subject adduced— and sees that the gain of many yards 
of £stanoe, which various witnesses suppose to have been 
•ttained by the pursuet^s horse running within the course, 
amounts to nothing more than a gain of eighteen inches as 
the difference between going in a straight line from each of 
the posts to the post next to it, and following the posts — ^it is 
imposable to resist the conclusions that the evidence of such 
iritaesses is totally unreliable, that they are the victims of 
jvejodioe or mistake to a greater or less extent, and that it 
would be most unsafe on such testimony to upset the decision 
delivered on the testimony of his' own senses by an experi- 
enced, impartial, and honourable gentleman who was selected 
hy the parties as the judge and arbiter of their sports. 

As to the deduction of £8 7s 6d for the entry of Seducer 
Sngleton, and the dues of clerk and weighing allowed from 
the amount of prizes claimed by the pursuer, the Sheriff- 
fiiibititote need oaly reuuirk that he oMmot^ on the eyidenoe 



of the pursuer alone, as opposed to that of Gray and of Hop* 
kirk, the owner of Seducer Singleton, hold that the pursuer 
was only to pay the said entry-money if Seducer Singleton 
actually ran the race; and, as to the dues of derk and weigh- 
ing, these are stated to be due by the printed bills as well aa 
by the usual rules ef such meetings, and are admitted not to 
have been paid by the pursuer when he was paying his entry- 
money. 

Gray appealed, as did also sereral of the memben of 
Qommittee. Gray gave in a reclaiming petition, to which 
answers were ordered. Thereafter the Sheriff pro- 
i^ounced the following judgment:-^ 

The Sheriff baring considered the reclaming petition for 
Neil Gray, defender, answers thereto for the pursuer, and 
having heard parties' procurators on the appeal for the defen- 
ders William Taylor, Patrick M'Cann, Thomas Dick, and 
Patrick Brannan, and having also considered the closed record 
in the conjoined actions, proof, productions, and whole process. 
Refuses the prayer of the said reclaiming petition, and dis- 
misses the appeal of the defender Neil Gray, sustains the 
appeal of the other defenders, recalls the finding of the Sheriff- 
Substitnte in the Interlocutor appealed from, in so far as it 
finds the defender Neil Gray liable in the whole expenses in- 
curred by the other defenders in the supplementary process; 
and in phbce thereof finds the pursuer liable in expenses to the 
said defenders, William Taylor, Patrick M'Cann, Thos. Dick, 
and Patrick Brannan: Finds the defender Neil Gray liable to 
the pursuer in the expenses which the pursuer shall pav to 
the other defenders under the forgoing finding; qttoad tdtra, 
adheres to the Interlocutor of the Sheriff-Substitute appealed 
against, and decerns: Finds the sud Neil Grray liable m addi- 
tional expenses to tiie pursuer since the date of the Sheriff- 
Substitute's Literlooutor of 7th June, 1864: Allows accounts 
of the expenses to be given in, and remits the same when 
lodged to the auditor of Court to tax and report 

Note. — ^There has been adduced a great mass of unneces- 
sary evidence. There are three questions of fact First, Had 
Captain Graham authority to settle the dispute that arosef 
Seooaidly, Did he bona fide give his decision in favour of the 
pursuer! Thirdly, Has the defender Gray the stakes in his 
hands? 

This Court has no right to review Captain Graham's judg- 
ment, which may be right or wrong, but which is oondusive 
and final if he had authority to pronounce it, and if unfair 
dealing is not charged against him. Hence aU that mass of 
evidence which goes to show that he was labouring under a 
mistake, and that he did not see what the defender Gray's 
witnesses say they saw, is simply irrelevant 

2. The firsfquestion then is, Was Capt Graham, as judge 
of the race, entitled to settle the dispute? The pursuer avers 
that his "horse first arrived at the winning-post, and was de- 
clared by the patron of the meeting. Captain A. Graham, of 
CapeUie, to be the winner." The answer by the defender is, 
"Admitted." In his evidence the defender Gray says, ''Alex* 
ander Graham, Esq., has been patron and judge of these 
meetings for some years past. I was secretary and treasnrer 
of said meeting for 1862, and Graham continued patron and 
judge." Now, what were his duties as patron and judge ac- 
cording to the defender Gray himself? This is seen by what 
the defender Gray did when the race was run. The dispute 
then arose, and the protest was put upon the judge's box. If 
the defender's statement be correct — ^that it was a conmiittee 
who alone could decide such disputes — ^he ought to have 
appealed the matter at once to that committee. He acted 
very differently, however. "I brought the matter, along 
with some others, under Graham, the judge's, notice. Ha 
would not hearken, but said. Garibaldi has first passed the 
winning-post. I said I did not care a damn for him, but wanted 
tiie public money distributed decently and according to jus- 
tice." The defender Gray states that he went to the spot 
where Garibaldi is said to have gone off the course, and 
examined it. *' When I madh this observation, I said as I 
vnm standing at tibe posts, which were very near each other, 
that I wished to know if any respectable person would coamle 
down to me to the judge to testify what we had seen, and 
thirty or forty persons went down with me to the judge. He 
went into the booth for weighing, and the judge, who was 
there, would not listen to ns, saying he had given his deot- 
«ion«" The notion that there was. a <^nunittte who algn^ 
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had power to decide the matter never ooenrred to the defender 
»t the time of the dispute. That was an afterthought, and 
there was no such committee. The committee book has been 
lost, the defender says. This is unfortunate; hot it is un- 
deniable that there was no such committee on the ground 
acting the part of arbiters or umpires; and in a question with 
the defender Gray the Sheriff prefers to ascertain who the 
umpire was through the light of his own oondoct at the time, 
rather than by his averment on the record. 

The next question is, whether Captain Graham c*ve his 
decision in the pursuer's favour in good faith. There m 
nothing said against the good faith of the umpire in the 
record. His opinion is said to be erroneous; and abundance 
of evidence has been led to show that he committed a mistake^ 
but that is alL 

3. In the reclaiming petition for the defender it is stated 
inddentslly at the close — "If it be asked what is become 
of the stakes, the defender may at once state that his expec- 
tation was that when collected and delivered to him tbey 
would, if not paid to the owner of Georgina, be held over till 
a future meeting. In point of fact, however, the defender 
has not, and never had, sufficient fundn on hand to pay the 
■takes. From the view taken of his position, as being the 
daminuM of the occasion, thii may not be material." The 
Sheriff regards this averment as being very material, if it had 
been set forth in the record and a proof of it adduced. The 
ground of action here is, that the defender Gray holds in his 
hands money, which is not his own, to be given by him to the 
person who shall win a lawful game. He can't keep that 
money put into his hands and apply it for his own behoof, 
and a Court of law will interfere to compel him to hand over 
' the money to the winner. 

But if the case had been one where the defender was not 
sued in the capacity of a trustee, but as an obligant, to pay a 
sum of money which he had undertaken to pay to the winner 
of a race, this would be tpontio ludiera, and the Court would 
not enforce it. The basis of the action therefore is, that he 
has trust-monies in his hands; and if this be not true, his 
defence would be undoubted. But it is only in the reclaim- 
ing petition that he brings it out voluntarily. The Sheriff-. 
Substitute saw the point, and accordingly there appears this 
passage in the proof: — " P, Cuream. I am not in possession 
of the disputed stake. I have no money to meet it. I have 
not got it from the committee. I am out of pocket to the 
extent of £23 5s on the race account." This is totally inoon- 
slBtent with the record. In the sixth article of the conde- 
scendence the averment is, that " the defender acted as secre- 
tary and treasurer of, and in connection with, said race meet- 
ing, and is custodier of the funds sued for.** The answer is 
admitted that ** defender was secretary and treasurer, and is 
custodier of the funds in question;** and no plea in law is 
stated by the defender to the effect, that not having funds in 
his possession, he is not liable. The exi^nation of the appa- 
rent discrepancy between the record and the proof is found in 
the sentanoe, *' I have not got it in from the committee.** 
This means, of course, that he has not taken the trouble to 
collect from the persons he calls the committee, the money in 
their hands now waiting to be paid. 

The Sheriff-Substitute finds ''that the said Neil Gray, by 
his representations and actings foresaid, rendered himself 
personally liable to pay the prizes announced for the said 
races, and that the other defenders never undertook any re- 
sponsibility for the same." The Sheriff would rather have 
preferred a more direct finding, viz.: "Finds that the defen- 
der, Neil Gray, has in his hands monies entrusted to hin^. 
sufficient to pay, and for the purpose of paying, the stakes to 
the winner of the Volunteer Cup.** But holding that the 
meaning of the Sheriff-Substitute is, that the defender Gray 
represented himself as having such funds, he cannot now be 
allowed to say that he has them not; there la no difference 
in substance between the two modes of stating the ground of 
liabiUty. 

Neil Gray, the defender, has become bankrupt since the 
date of the Sheriff-Substitute's Interlocutor. The finding of 
expenses against him in fovour of the other defenders will, in 
aU probability, carry very little. It is only right, therefore, 
that the other defenders who have been assoilzied should be 
kept iindemnii by the pursuer, who wrongously called them 
into Court, and who needed not to have done so, although 
prompted thereto by Gray. 

4ct, B. L, HnmiBflov, jLU, J. Caldwell, 



12th Atbxl, 1865. 

SHERIFF COURT, DUMBART0N3HIEE- 
DUMBARTON. 

(SHmvFB HuNm avd Stule.) 

JoHK Frintcr v. Sib Archibau) Islat Cahfbell, 
Baronet. 

Damages— Relerancy— Amendment of the libel— Boad, 
public or private. — A road^ which was not public war 
parochial^ but formed hy a proprietor for theuHo/hk 
tenants., and which led only to a prioate dweUing-ham 
on the propeietor's lands, ran parallel for some distmct 
with a river y from which it was not fenced. The road 
was inadverUntly used by a traveller^ who mistook iti 
way, stumbled into the river, and was injured. 1% as 
action of damages against the proprietor^Held, that 
the road being neither a public road nor a parish road, 
but a private one, the defender was not bound to fesee 
it for the protection of the pursuer or the pubUe, nor wom 
lie liable in damages for accidents.. 

Road, dedication of. — The dedication of a road to Ae 
public by private persons is not known to the law of 
ScoUam/— Smollett, 18th Jane, 1852. 

This was an action of damages for real injaries sostuned 
by the pursner, as alleged in the summons, ^* through the 
culpable negligence, and groes carelessnesB of the de- 
fender, or others for whom he is responsible, in not 
having proper and sufficient fences along the road ksfing 
from Maryhill to Dalsholm across the river Kelm, <v 
along the road commonly called the ^^Back Bead," 
leading from the road above mentioned along the huk 
of said river to a cottage called ^^Bellgreen Cottage,^ 
occupied by Miss Ure, both of which roads are, at t^ 
bridge aftermentioned, on the knds of the defender. 
And in consequence of the said roads, or one or other of 
them, not having been properly and suffidenily danced, 
the pursuer, on or about the date above mentioned, fell 
into the said river Kelvin at or near the comer of tbe 
bridge which crosses the said river upon the road fink 
above-mentioned, where the embankment is perpendicular, 
and about fourteen or fifteen feet in height, and he wa> 
severely injured in his person, and nearly drowned." 

The record was made up by condescendence and de- 
fences. The pursuer pleaded— (1) The defender was 
bound to have fenced the said road, or one or other of 
them, in order to protect the public from danger; (2) He 
having failed or neglected to do so is liable in reparatioa 
for all injury resulting from his negligence; (3) The 
injury sustained by the pursuer having resnlted frooi 
said negligence on the part of the defender, he ((be 
defender) is liable to the pursuer for damages; (4) The 
sum sued for being reasonable and moderate, the punoer 
is entitled to decree therefor, with interest and expeoaes 
as concluded for; (5) The defender's averments aie 
irrelevant-— in respect, first, That it matters not whether 
the roads in question are public or private if there wts 
negligence on the part of the defender; and, second, it 
matters not whether the pursuer was intoxicated or not 
if there was negh'gence on the part of the defender; 
(6) Separatim, even assuming that the pursuer had ao 
right to use the Bellgreen Road, he having used it in- 
voluntarily, this detoce is inelevant. 
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The defender pleaded^(l) The action is irrelerant, 
and the punner s ayermento do not warrant the conclu- 
Boiu of his summons; (2) In particalar, it is irrelevant — 
in respect, first, That it is not sufficiently specific; 
noond, If the roads referred to are public roads open to 
erery person, there is no obligation on the conterminous 
proprietor to protect the public by fencing them. If 
they are priyate roads, the proprietor is not bound to 
fenoe them, and any person using a priyate road does so 
It his own risk, and, separatim, there is no sufficient 
ftTerment of any obligation on the defender to fence; 
tlrird. That the pursuer used the Bellgreen Road, which 
be had no right to use, and which, as well as the Dals- 
bolm Soad, he ayera was dangerous, a circumstance 
vhich must haye been well known to him; and, fourth, 
!rhat there beiog no obL'gation on the defender to fence 
tbe roads for his tenants, there could be no obligation on 
bim to feuce them for the tenants* seryants, who deriye 
their rights from the tenants, and between whom and 
the defender there was no priyity of contract; (3) As 
the accident which befell the pursuer was not occasioned 
by the culpable negligence and gross carelessness of the 
defiender, the defender is not liable in damages; (4) The 
locident which befell the pursuer haying been occasioned 
by bis own reckleasness or carelessness in proceeding in 
tittdark along a road which he knew to be dangerous, 
ttdvhile he was under the influence of liquor, he is not 
entitled to damages; (5) In any yiew, the damages 
<^ibned are exoessiye; (6) Dalsholm and Bellgreen Cot- 
tages bdng both the priyate property of the defender, 
^ roads leading to them cannot be public — in respect 
te roads do not lead to any public place; (7) The 
Sberiff has no jurisdiction to determine that the roads in 
questbn are public, particularly as where the accident 
took place they are situated in Lanarkshire; (8) It is 
iiuxMnpetent for the pursuer to state his claim alterna- 
tively on the ground that the roads are public or other- 
^ are priyate. But whether they be public or priyate, 
tbere is no obligation in law on the' defender to fence 
tbem; (9) It was incompetent to introduce a new and 
•dditioDal ground of action by amendment of the sum- 
BXffis, and the summons being irreleyant as it originally 
*tood, ought to haye been dismissed; (10) £yon as 
tnuDded, the summons and the ayerments founded 
tbereon are irreleyant, in respect that no specific facts in- 
^ug liability on the part of the defender are set forth. 

Hariug reference to the second plea in law for the 
defender, the record was opened up, and the pursuer was 
•Uowed to amend the libel, and the following addition 
vasmade: — ^^ Which roads are under the charge of the 
^eCender, the former haying been formed and made by 
the defender or his ancestors, and dedicated by him or 
tbem to the use of the public, or of the tenants and 
inhabitants in Dalsholm and others, and used without 
uttermption for upwards of forty years, and the latter 
loftd haying been formed and made by the defender or 
^ aocestora, and dedicated by him or them to the use 
<tf Ae public, or of the tenants in Bellgreen Cottage and 
otbers, and used without interruption for upwards of 
thirty years, which village of Dalsholm, and Bellgreen 
^tage, and other houses along said roads, are all on tbe 
^ds of the defender.'' 

The record was again closed, and a proof before answer 



allowed to both parties. The defender appealed, and 
thereafter the Sheriff pronounced the following judg* 
ment : — 

The Sheriff haying resumed consideration of the cause, 
finds that the doctrine of the dedication of i road is not 
recognised by the law of Sootland: Finds, therefore, that the 
amendment of the libel, as at present set forth, is inept and 
invalid: Finds that the parsoer most set forth an allegation 
as to matter of fact that each of the roads specified in the 
Kbel is a public road, or he must set forth that each of them 
is a private road, or that one of them is a public road, and 
that the other is a private road, with the relative plea or 
fAeas in law: Finds that the record must be opened up in 
order that he may so do, and that the defender may set forth 
therein his answers as to the pursuer's allegatioDS in fact and 
his relative plea or pleas in law; and in respect of the preced- 
ing findings, and of the reasons stated in the Note hereto 
annexed, recalls the Interlocutor appealed against in hoc statu; 
opens up the records, and remits the cause to the Sheriff- 
Substitute to have the respective pleadings of the parties 
revised, and the record adjusted and closed of new, and 
thereafter to proceed with tbe cause in common form, and as 
to him shall seem just and advisable, and reserves all ques- 
tions of expenses hine inde. 

Note.— The Sheriff deems that a proper and correct 
amendment would be competent, but that the actual amend- 
ment is Inadmissible. 

* In dealing with the roads specified in tlte libel, the pnrsuer 
says that they were made or formed by the defender or his 
ancestors, and dedicated by him or them to the use of the 
public, or to the tenants in certain places specified. 

The dedication of a road to the public appears to be a doc- 
trine of the law of England. The Sheriff is ignorant what it 
does import, according to tbe law of that country, but it is 
not a doctrine of the law of Scotland. It was expressly laid 
down and held to be law in the case of Cvunming and Others 
V. SmoUett and Others, 18th June, 1852, that the dedication of 
private property to public use is not known in the law of 
Scotland; and the dedication of either of the roads in question 
to the tenants of certain specified places has not a recognised 
or intelligible meaning. The pursuer must explicitly and in 
proper terms set forth that each of the roads is a public road, 
or he must set forth that each is a private road, or that one 
of them is a public road, and that the other is a private road. 
There is to be no ambiguity. The pursuer is to be held, 
previously to his having raised his action, to have ascertained 
what is the character of each of the roads. He is not en- 
titled, by means of a vague and ambiguous statement, to have a 
proof before answer conformably to the result of which his 
argument may subsequently be adjusted, according as the 
roads are stated to be public or private, the effect in law will 
be different, and it may be that by a decision on the law a 
protracted and costly proof may be saved. 

By reason of the inept and invalid nature of the amend- 
ment, the Sheriff would have been warranted in dismissing 
the action; and, had tbe case been before the Court of Session, 
it is not unlikely that such would have been dismissed. But 
the law holds, that in the Inferior Courts there is not copia 
peritorum, and therefore that where an error in law has been 
committed, the Judge has it in his power to save the party 
from the severe penslty of dismissal, as it is equitable that he 
is not to suffer such detriment through imperitia. 

The Sheriff has not made previous payment of expenses a 
•condition precedent to the admission of the amended allega- 
tions and pleas, because he deems that it is more advisable 
that questions of expenses should be reserved until the final 
result of tbe case. 

On the case coming back to the Sheriff-Substitute, he 
pronounced the following Interlocutor, which has been 
acquiesced in: — 

The Sheriff-Substitute having resumed consideration of the 
process, and parties having declined to be heard viva voce, 
Finds, for the reasons set forth in tbe annexed Note, that the 
summons and condescendence, as they now stand, do not pre- 
sent a relevant case of damages against the defender: There- 
fore sustains the defences, and assoilzies the defender from 
the conclusions of the action: Finds the pursuer liable in es< 
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penses: Appoints an aoconnt thereof to be given in, and 
remits to the auditor to tax the same, and to report, and 
decerns. 

NoTB. — ^The pursuer claims damages on account of bodily 
injuries which he states he sustained by falling into the Biver 
Kelvin from a road running along its bank, and which road is 
the private property of the defender. The pursuer makes the 
following averments upon the record. He is a workman em- 
ployed in the paper manufactory at Dalsholm, and he resides 
there. Balsholm is situated upon the banks of the river Kel- 
vin, and the road from it to the neighbouring village of Mary- 
hill is carried across the river on a bridge. On the night of 
the 17th January, 1863, the pursiier, who had been at Mary- 
hill, was proceeding homewards by the said road, bnt on 
reaching the Kelvin, instead of going along the bridge as he 
ought to have done, he turned by mistake into a road which 
rnns along the bank of the river, and leads to a private dwell- 
ing-house called Bellgreen, and while upon that road he missed 
his footing, and fell into the river at a place where the bank 
was from ten to fifteen feet deep. Both of the said roads are 
the private property of the defender, and Dalsholm and Boll- 
green are also his private property. The Bellgreen Road is a 
cart or carriage road, and joins the Dalsholm Road at nearly a 
right angle. For two or throe years prior to the date of the 
accident, there was no fence upon the Bellgreen Road at the 
place where the accident occurred; but before that time, and 
at the date when the pursuer first went to the works, there 
was a kind of fence there. The night of the 17th Januarv 
was dark, and thatiwas the cause of his mistaking the road. 
He might have gone home by the parish road and thus avoided 
ihe junction of £e Bellgreen and Dalsholm Roads altogether, 
but the parish road is inconvenient for him, being more dr- 
caitons than the Dalsholm Road. The pursuer had no occa- 
sion to be upon the Bellgreen Road, and he went upon it in- 
voluntarily, and by mistake. 

These are the averments of the pursuer as matter of fact, 
and his contention in point of law is that the defender was 
bound to fence the Bellgreen Road from the River Kelvin, 
and having failed to do so, he is liable in damages. 

The doctrine that a private road along a river must as a 
general rule be fenced, in order to save the proprietor from 
responsibility for accidents, is novel, and were it to be 
aoworitatively established it would seriously afiect the posi- 
tion of many landed proprietors and others throughout the 
conntry. Nothing is more common than the combination of 
a road and a river, the road in many cases being necessary 
for the proper use and enjoyment of the river, by affording 
convenient access to it, and otherwise. This is especially 
true where the river is used for the purposes of fishing or 
boating, or for the industrial operations of washing and 
bleaching, or simply as an adjunct to private walks, or to the 
approach to a mansion house. In all these cases the inter- 
position of a fence between the stream and the road or path- 
way with which it is associated, would materially interfere 
witii the proprietor's use of the river, as he has hitherto been 
accustomed to enjoy it. Whatever may be said of pMic 
roads, and the responsibilities attaching to them, the rule of 
law seems to be that as regards private roads the proprietor 
is not in the ordinary case responsible for accidents, and that 
parties unng such roads do so at their own risk. The pursuer 
nas failed to indicate any authority for a contrary doctrine; 
for the cases of disused coal-pits left open and unfenced by the 
proprietor have obviously no analogy to the present case. 
On the other hand, an important authority has been referred 
to by the defender, namely, the recent case of Itobertton v. 
Adanuon, 8d July, 1862, where the Court held that the pro- 
prietor of a private bridge crossing a lade or running water is 
not bound to fence it with parapets, so as to secure the safety 
of persons making use of it. This rule must be held to apply, 
a fortiori, to a road running along a stream, for if a bridge 
with two sides exposed to danger requires no fencing, a road 
with only one exposed side cannot be in a worse condition. 

Such, then, being the general rule of law, the only remain- 
ing question is, whether there are any specialities in the case 
which can be held to modify that rule. The facts stated by 
the pursuer (and in a question of relevancy these must be 
conceded) seem all to have a contrary tendency. He had 
been employed at least from two to three years in the 
Dalsholm works, in the immediate vicinity of the spot where 
the accident occurred. He knew that the Bellgreen Road 
yna not fenced, and that it had not been fenced for the whole 



of that period. The Bellgreen Road is a cart or carriage mad, 
and therefore of considerable breadth, and it joins the Dali- 
holm Road at nearly a right angle, and the diver^noe ii 
therefore not insidious, but marked and palpable. The pD^ 
suer had no occasion to be upon the Bellgreen Road, and Imb 
being upon it was the result of his own inadvertency. Last 
of al^ the pursuer had another road by which he might have 
gone home without approaching either the bridge or the 
Bellgreen Road, and thus all danger nught have heaii 
avoided. 



Act. J. 0. M'Abthub. 



Alt, W. Babtel 



15th April, 1865. 
SHERIFF COURT, LANARKSHIRE-GLASGOW. 
(Shebiffs Sib A. Alison, Bart., Am) Bell.) 



William M*Lellan v, George Wigg. 

Seaman^s Wages— Incompleted voyage, vi majinre-' 
Blockade — Arrestment — Jurisdictione/undandacavsa* 
— ^ seaman was engaged under sMp^s articles for a 
voyage from Glasgow to Nassau. Within a short 
distance of the latter port the vessel was seised bg at 
American gun boat^ and taken into an American port, 
and the crew imprisoned. After a time the crew wa 
liberated^ and returned home — the vessel being mem' 
time detained^ and put into an American Prize Covt 
Before adjudication there^ one of the crew raised an 
action for wages for the entire voyage^ less certain jMy- 
ments to account^ besides a sum agreed to be paid to each 
seaman by the articles on arrival at the port of destina' 
Hon, The case was at first sisted by (he Sheriff-StM- 
tute in order to give time to cucertain the judgment inike 
Prize Courtj as that might indicate whether the sauH 
was lawful capture or otJierwise^ hut this was recirm 
by the Sheriff'Depute^Held by the Sheriff-SubttM 
that as there was no averments on record^ nor any »'• 
dence to show that the voyage was illegally termM^ 
and that as the pursuer had not reached the port of 
destination^ nor kept by the vessel^ no wages wert dv£ 
beyond the date of the seizure of the vessel On appf^^ 
—Held by the Sheriff-Depute that as the voyage ^ 
been interrupted ex vi msjore no wages proper ««« 
due subsequent to seizure^ yet the extra sum agreed to he 
paid under the articles, had been earned, and decr^ 
given for that sum. 

The defender was designed as formerly of LiverpoA 
then of Nassau, New Providence, and as the reputed 
owner of the steam vessel " Pearl." Arrestments, jui«- 
dictions, fundandce causa^ had been used against him in 
this country. The action was raised for recovery of a 
sum of £15 38 2d, the balance of wages alleged to be due 
to the pursuer under articles for a voyage from Gla^go^' 
to Nassau; but the voyage was never completed, w 
consequence of the vessel having been seized by an 
American gunboat before reaching its port of destination. 
The pursuer pleaded— (1) The pursuer having fd- 
fiUed his contract of service, in the circumstances stated, 
is entitled to decree for the sum concluded for wit^ 
interest and expenses; (2) The pursuer having no 
interest in the venture of the defender under the voyage 
in question, or any concern therein other than as au 
servant, is entitled to decreej (3) The pursuer's cWm « 
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not btiTed by the &ot that freight WM not earned by 
the Yoyage, both in terms of the statute and also seeing 
that the ship took no cargo for which freight could be 
earned; (i) If the vessel were legally seized in conse- 
qoenoe of the illegal acts of the owners or master, the 
panmer had no share in these acts, and is entitled to his 
wages; (5) If the voyage in question was lawful, and 
haa been violently and illegally interrupted, the de- 
fender, as owner of the ship, and employer of the crew, 
has recontse against the Government of the United 
States, and is not entitled to plead the illegal act of that 
Gofemment in defence to a claim for labour hired by 
himself; (6) The defender was bound, under the Mer- 
chant Shipping Act, either to provide the pursuer with 
employment on board a ship bound to the port at which 
he was shipped, or furnish the means of sending him 
home to such port, or to provide him with a passage 
home, and having failed to do either, is liable in the 
idditional sum of £10, as stipulated in the ship's articles. 

The defender pleaded — (1) The voyage having been 
stopped from a cause for which the defender was not 
mpooaible, the pursuer's wages must be held to have 
Maed npon the seizure of the vessel, and any daim he 
may have subsequent to that date must be not against 
ihe defender whom he had ceased to serve, but against 
^ persons who took possession of the vessel, or their 
Comment; (2) The vessel never having reached 
^MMi, the pre-mium, stipulated to be paid on arrival 
^le was never -earned. 

The record was then closed, and parties' procurators 
Mng been heard, the Sheriff-Substitute pronounced 
the Mowing In terlocutor : — 

Haying again heard parties* procurators, Finds that it is 
Btttsrial to the iBsne of this cause to ascertain whether the 
idxQzeof the "Pearl" by the United States gun-boat was 
hwM or nnlawf ul, and of mutual consent appoints the defen- 
der to lodge a note within one month from this date, stating 
vhat itept have been taken with the view of determining the 
!*S>lity of the seizure, and in particular whether that matter 
k likely to be adjudicated upon by any competent Court in 
the United States or elsewhere. 

This minute was lodged, and on consideration thereof, 
the SherifT-Subfititute pronounced this Interlocutor : — 

Haviofir resumed consideration of this prooees, in respect it 
appears .from the minute for the defender, No. 8, lodged in 
twos of the preceding Interlocutor, that the question of the 
kgality of the seizure of the '* Pearl," is presently tub judice 
of the Supreme Court of the United States, sists this process 
^til the judgment of said Supreme Court be obtained, but 
with certification that either party may move for a recall of 
the sist after the lapse of four months from this date. 

The defender appealed; and, after a hearing, the 
Sheriff pronounced this judgment : — 

HsTing considered the Interlocutor appealed against, and 
heard patties' procurators at great length thereon under the 
defender's appeal, and upon the whole cause, for the reasons 
stated in the following note. Finds that the question between 
the pursuer and the defender has no reference to any judg- 
swat which may be pronounced in any Court, supreme or in- 
ferior, in America, on the question of the legality of the seizure 
of the '* Peari," in which the pursuer was engaged to serve as 
a seaman: therefore, and in respect the present case is one for 
seamen's wages, and requiring despatch. Alters the Interlocutor 
complained of, recalls the sist of the process, and remits to 
the Sheriff-Snbstitate to proceed and do therein as to him may 
seem just. 

Note. — ^The main facte of the case are here admitted on 
both rides. The pursuer was engaged by the defender as a 



seaman or fireman on board the " Pearl," for the voyage to 
Nassau, in the West Indies, where she was to be discharged. 
It is not pretended that there was anything contraband on 
board when the vessel left the Clyde, but the pursuer alleges 
that some packages, contents unknown, were put on board 
when off Queenstown, after which Rhe proceeded on her voy- 
age, until she was stopped and taken into an American har- 
bour by one of the war vessels of the United States, and the 
case has been brought before the American Court for the 
seizure of the vessel, which process is still in dependence. 
The pursuer and the rest of the crew were at first thrown into 
prison at the harbour at which they were taken, but they were 
liberated by the efforts of the British Consul, and most of them 
found their way back to this country, among whom is the pnr* 
Buer, who is now in Glasgow. He has brought the present 
action for the wages said to be due to him for the voyage, 
during a period of four months and seventeen days, amount- 
ing, at £4 5s a month, to £\6 lis, and £10 additional on the 
vessel being discharged at Nassau, under deduction of £8 10s 
lOd, admitted to have been paid to account. The Sheriff- 
Substitute has sisted process for four months, in order to see 
what is the result of the prooeediogs for the seizure of the 
vessel in the Prize Court in America, upon the ground that the 
decision may be a material element in determining the present 
case. The Sheriff, however, cannot see what contingency there 
is between them, or dependence of the one case on the other. 
It is admitted that the voyage came to an abrupt termination 
by the seizure of tiie vessel, and it appears to be immaterial 
whether the seizure of the " Pearl " was legal according to in- 
ternational law, in consequence of her having attempted to 
mn the blockade of the Confederate States, or was a mere 
piratical act, to be dassed with accidental fires or loss of the 
ship. In either case the voyage was abruptly terminated vi 
majore, and the rights of parties must be judged of as they 
stood at the date of such termination. The legality of the 
seizure by the American gun-boat is immaterial in this ques- 
tion, when the fact of the forcible seizure of the vessel is ad- 
mitted# It may be a question on the merits, when they come 
to be considered, whether, in the event of its being proved 
that contraband articles were put on board at Queenstown, 
the liability of the defender has been rendered more stringent 
in a question with the pursuer — one of the hands on board — 
than it would have been if the seizure had been made without 
any attempt at an illegal act on his, the defender's part. That 
is a matter to be determined by the facts and evidence in this 
process. The proceedings in the American Court between the 
owners of the vessel and the American authorities, are res 
inter alio$ in the present process, just as much as the verdict 
of a jury in a criminal charge of murder is, in question of 
assythment, claimed by the relations of the murdered party. 

Parties were again heard by the Sheriff-Substitute, 
and thereafter the following Interlocutor was pro- 
nounced :^ 

Having heard parties' procurators, and resumed considera- 
tion of the whole process. Finds that the pursuer subscribed, 
on 4th October, 1862, articles, of which No. 6/1 is a certified 
copy, to serve on board the steamer " Pearl," for a voyage 
from Glasgow to Nassau, ** there to be discharged with con- 
sent of the local authorities," at the wages of £i 6s per month, 
and " £10 additional to be paid each man on being discharged 
at Nassau:" Finds that the *' Pearl" sailed in ballast from the 
Clyde, but went into Queenstown in Ireland, and took certain 
bales of goods on board there: Finds that it is not averred or 
offered to be proved by the pursuer, that said goods were con- 
traband of war: Finds that, after leaving Queenstown, the 
*' Pearl" proceeded on her voyage to Nassau, but when she 
had reached within 80 miles of that port, she was seized on 
the 20th January, 1863, by an armed vessel of the United 
States of America, and taken to Key West in the Gulf of 
Florida, which she reached on the 23d January: Finds that 
the pursuer was kept in confinement there till the 21st February 
following, when he was liberated, and he then went to Nassau, 
which he reached on the 23d February: Finds that he was 
there paid the sum of £4 16s to account of wages, making, 
with previous payments, the sum of £14 13s 4d, being pay- 
ment in full at the rate of £4 Ss per month from the date of 
his engagement till the seizure of the "Pearl" on the 20th Janu- 
ary, 1863: Finds that the pursuer claims in this action decree 
for the additional sum of £15 Ss 2d, which sum is made up of 
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wigea at the abo^e rate from 20th Jaauaiy tUl 28d February, 
and the £10 eitra to be paid on dischai^ at Nassau: Finds 
it instmcted by the defender's minute (No. 8) the statement 
i>' which is not denied by the pursner, that the legality of the 
seizure of the "Pearl** has been adjudicated upon by the 
United States Prize Court at Key West, and the vessel was 
ordered to be released, but this judgment has been taken by 
appeal to a higher court, where ihe matter is still tub judice: 
Finds that, in these circumstances, aud in the absence of all 
averment to the contrary on the part of the pursuer, the 
seizure of the " Pearl** must be held to have been an illegal 
interference with the voyage of that ship: Finds in point of 
Iaw,/r<^, that if a voyage be lost in consequence of a ship 
bttng seized for debt, or for having contraband or prohibitej 
goods on board, or from any other cause proceeding from mis- 
conduct in the master or owner, the seaman is entitled to his 
wages not only to the time of the loss of the voyage, but for 
■udi additional time as shall be judged reasonable in the cir- 
cumstances {KerU*t Com,, voL iii., p. 267, ISth Ed.): Finds, 
second, that the right to wages ceases from the moment a ship 
is captured by a hostile power in time of war, but that seizure 
though hostile, is not necessarily capture, and the ultimate 
act or adjudication of the state by which the seizure is made, 
assigns its proper quality to the proceeding, so that if the state 
condemn the vessel, it is a capture ab initio, but if it award 
restitution, it pronounces upon its own act as one of temporary 
seizure and detention upon grounds not warranting the con> 
demnation of the property, or the dealing with it as captured, 
and in that case damages are or may be doe for the loss sus- . 
tained by the seizure (See Lord jRlenhorougk in BeaU, Feb. 
3, 1864; Eatft Hep,, vol. iv., p. 546; and KeiU, ni supra, 
Note G): Finds, third, that where a ressel is so ill^ally 
seized and detained, and afterwards liberated so as to be able 
to conclude her voyage, the seaman who adheres to the ship, 
and proceeds with her to the original port of destination 
where freight is to be earned, is entitied to his wages for the 
whole time, including the period of the ship*s detention, and 
his own imprisonment (Scale, ut ntfxra): but Tindt, fourth, 
that where the seaman does not rejoin the ship after her 
liberation, and perform his stipulated duty till the end of the [ 
voyage, he forfeits all claim for wages from the date of the 
seizure {BeWt Com,, voL i., p. 516; and Abbott on Shipping, 
p. 468, 10th Ed.): finds, therefore, that as in the present in- 
stance the detention in the course of the voyage was not attri- 
butable to any fault on the part of the master or owner, and 
as the pursuer did not, aiter the seizure, rejoin the ship in 
order to complete his voyage with her, but found his own way 
to Nassau, and afterwards to this country, he is not entitied 
to recover mther the wages sued for, or the sum of £10 pay- 
able to him at Nassau d^r his arrival there with the diip; 
sustains the defences, and assoilzies the defender; but in the 
whole drcumstances, and considering the nicety and novelty 
of the case, finds no expenses due, and decerns. 

Note. — It is a matter of regret to the Sheriff-Substitute 
that this action did not remain sisted till the final issue of the 
procedure regarding the "Pearl" in the American Courts, see- 
ing that if it were to be ultimately found there that the seizure 
was lawful, a presumption ^'ttrt> et de jure would thence arise 
that it had been brought about by the unlawful act of the 
defender; and, in that case, the pursuer would have been 
entitied cither to the sum sued for, or, at all events, to a 
reasonable sum, for the loss he sustained through said act, 
for which he was in no way responsible. Being driven, how- 
ever, to an immediate decision, it is necessary, for the reasons 
stated, to proceed upon the footing that the seizure was im- 
warrantable by any fault committed by the defender. *rhat* 
being so, the weakness of the pur8uer*8 case, and that which 
distinguishes it from the case of Beale, as well as that of 
PrcUt, referred to in Beale, and reported at page 43 of the 
same volume of East's Reports is, that the pursuer abandoned 
the " Pearl** after her detention. ** The claim for wages,** says 
Professor Bell, ut tupra, ** which is lost by capture will revive 
on re-capture, and the ship earning her freight** (and the 
same principle is applicable to seizure and subsequent libera- 
tion), " if the seaman has not been separated from the ship on 
the capture; but if he be separated from the ship, and have 
not rejoined during the yoyage, however imfortuuate to him 
the accident, it is an evil of war, to which, as a British sub- 
ject employed in navigation, he is subject.** This doctrine is 
entirely borne out by contrasting the cases of Be€de and Pratt 
with that of the Friends, 14 Rob. Reports^ p. 143. In the 



two former the seaman's dum was sustained, bsoaoss ht had 
returned to the ship after the seizure and completed the vox- 
age with her; in the latter, the claim was repdled beeaniein 
did not rejoin the ship, and the owner had been obDgcd to 
hire another person. Now, the pursuer here, the momestbo 
was liberated at Key West, wiUidrew from the "Peail' alto- 
gether, and having thus by his own act severed his oonneetiaB 
with her before freight, wliich is the mother of wagei^ vu 
earned, he cannot claim wages for any time subsequent to the 
sdznre, nor can he claim the £10, which, whethtt it «ai io 
be regarded as wages or not, was payablQ only after his 
arrivid with the vessel^t Nassau. 

Both parties appealed, and after a hearing the Sheriif 
pronounced the foUowing judgment : — 

Having heard parties' procuratoni under their motnal v^ 
peals upon the Interlocutor appealed against, and made am- 
andnm, and oonaiderad the rcM»fd, prodoetions, and whole 
process, for the reasons stated in the following Note, Altenthe 
Interlocutor oomplained of, decerns against the defender for 
the sum of £10 sterling, being the sum stipnbted to be pud 
to the pursuer, under the ship's articles, on the arrivsl of the 
vessel at Nassau, with interest, as libelled; but» ^wiad ii2Cr«, 
assoihdes the defender: Finds expenses due to the ponoer, 
subject to slight modification, of whidi allows an aoooont to 
be given in and taxed by the auditor, and decenu. 

NoTB.— The Sheriff has had conaUerabla diflBeoIty with tUi 
.case, owing to its novelty, at least in this Court, and the eon- 
trariety of decisions in nmilar cases in the Courte in Engbad. 
But the grounds on which he htm ultimately fonsed his 
opinion are these — 

1. It is admitted on both sides that the pursuer was hM 
under the ship's articlea, for a voyage from Glssgov to Kaavii 
and there to be discharged— £10 in addition to the atipolated 
wages to be paid each man on being discharged at Namo. 

2. The venel was seized, when on her voyage, within eig^T 
miles of Nassau, on 23d Januaiy, 1868, by an armed Aaen- 
can gun-boat, and carried into TSiey West, in the Gulf di 
Florida, where proceedings were adopted to have the ml 
condemned, and the pursuer and the rest of the cnw were 
thrown into prison, and detained till 23d February, when kfaey 
were liberated. 

3. There is no evidence that there wero any artidei ooottap 
band of war on board the vessel when aeiaed. The poosBr 
being forcibly separa^ from the Tessel for wbidi be wai 
engaged, and thrown into prison, was unable to r^oin the 
vessel or proceed with it to Nassau, and the veawl new 
reached Nassao at alL Bnt the pnauer being alisrwardi 
liberated from prison, made his way to NasMO, and caioe te 
this country. He had been paid his wages up to the datefli 
the seizure of the vessel, but no more — the £10 additional to 
be paid on arrival of the vessel at Nassau having been refoM^ 
as the condition of its arriving at that harbour had not beet 
fulfilled. 

4. It seems to be settied in the English law that if-a vead 
is seized, taken into a hostile harbour, and the craw detamed, 
but they are afterwards liberated and again rejoin the ntsd, 
they are entitied to their wages for the period of their deten- 
tion and separation from the vessel, as well as any extra pay 
ment stipulated to be paid on the vessel arriving at the port 
of its destination; but that if any of the crew, in socfa aa 
event, after being liberated, do not return to the vesaeU whkh 
completes its voyage without them, they have no daim fof 
wages during the time of their detention or any soch atipnlated 
extra sum. 

5. The foresaid case differs firom either of t^ese, in npri 
to which the law appears to be fixed, becaose it ia sda^ted 
on both ndes that the "Pearl," in ooosequenoe of the sdssra^ 
never reached Nassau at all, and the pursuer, in oonseqtNOoe 
of being thrown into prison, was forcibly separated from tha 
ship, and left to find his way back to this country ss beat ha 
could, having received his wages down to the date of the 
capture. Quid juris in such a case when the vessel, by no 
fault of its own or the owners, was prevented firom completiDg 
its voyage, and the pursuer by no fault of his was disaUed 
from rejoining it after the capture, there appears to be no 
express decision on such a question in the Knglish Coorta. 
It is no doubt true that the completion of the voyage is the 
mother of the freight; but the wages of the crew is a diffennt 
thing from the &ight due to the owners. The wageiin 
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doe pro rata itimeritj whatever may be the caae with the 
frdghk This being so, the Sheriff thinks that the £10 
additioiial stipulated to be paid on the arrival of the yessel at 
NiSMQ is in. reality to be regarded as so much extra wagei 
lobe psid on the completion of the voyage, and that as tile 
TOjagB was terminated tx vi majore, after at least 29-80ths 
of it had been completed, and the pursuer was forcibly pre- 
iwtsd from completing it by detention in prison, it appears 
tbt the extra wages stipulated to be paid on completion of 
the voyage have become doe and are exigible. As only 
•ghtjr n^ remained to complete the voyage when the 
tcmI was seized, oat Of about 3000, of which the voyage 
coBMited, it is not worth while to make any deduction from 
Ihe £10 decerned for, the more especially as the £5 8s 2d 
addilionsl wages claimed itom the seiznre of the vessel at 
Key West» till the pursuer's liberation from prison, have not 
bemaOowed. 



id J. MniBHBAB. 



AU, J. I^AISMITH. 



18th ApbUi, 1865. 
SHERIFF COURT, RENFREWSHIRE— PAISLEY. 
(SHumre Patrick Fbabib and Caicpbxll.) 



Robert Mabtik if. Wm. M^Imtybb and Robert 
Chbistie. 

^ «st ^ip o a j io ZiMKero— Lottery.— CireiimstoMei tn wkiA 
yOkat an artide tfertd far $ale by way of raffle was a 
^IfpteU, and had not beecme the property of the holder. 

^ wiB an action for delivery of a harmoniam alleged 
to We been placed in the defender M^Intyre's shop for 
^ ttd afterwaids offered for sale by tickets or Bub- 
KriptiooB; but, as was alleged, though the sale was not 
dttried out, the defender Christie took posBessioir of the 
initrament, or it was delirered to him by M^Intyre, and 
^ in the posMflsion of one or other of the defenders. 
AemnuDOiia oondndad altematiTely for deliyery or for 
iSOdttiageB. 

% reoord haTing been closed, a proof was allowed 
*bA led; thereafter parties* procorators haying been 
^^ thfd Shexiff-Sabstitute pronounced the following 
Iiiteriooutor:-- 

Hifinff considered the dosed record, proof, productions, 
•Bd wbole process, and heard parties' procurators thereon, 
'lodi that the original pnrsaer, the deceased Robert Martin, 
Bov represented by his execators, Walter M'Gibbon and 
•vnei Martin, the present pursuers, was proprietor of a 
muMuom, which forms the subject in dispute: Finds that 
^ WM resolved by the said deceased Robert Martin to dis* 
P"e of the Bud harmoninm by raffle or lottery, as he had 
^j^ to get it sold by private sale in the shop of the defender 
V'Intyre, where it had stood from Jane, 1861, exposed for 
H«^ parpose: Finds that the said defender undertook the 

B of advertising the intended raffle or lottery, and 
the requisite tickets printed, and taking chaige of 

I of the tiekets: Finds that the other defender Christie, 
I'ljo was Us, the defender M'Intyre's, shopman, was in that 
^**ncter a participant in these proceedings: Finds that the 
^w of the harmonium was fixed at a sum of £40; that 160 
^ets or lots in the raffle or lottery were printed and offered 
^ mJk at M'Intyre's shop, and some other places in Paisley, 
*t the mice of 5b each: and Finds that the defender M'Intyre 
*^»tii the amount of these sales at £18 158, of which £16 58 
^1^ rsalised by sales effected by himself, and that a balance 
^ ash remains in his hands, after deducting all charges and 
^>n*nM8, including a commission of 10 per cent, on tiie sales, 
•BDoonting to £14 4s 6d: Finds that the drawing of the lots 
« tickets waa finaUy arranged to Uke pUoe In the HaU of 
y Artiama*' Booms, Paisley, on the evening of 18th 
"^^aAmt, 1801: Unds that on that eveniog Xb» present 



pursuer, M'Gibbon, who had taken an interest in the lottery, 
and looked to the proceeds thereof as a source from which he 
might be reimbursed in the amount of money <iwing to him by 
the deceased Bobt. Martin, and the defender Christie attended 
thesaid meeting, at which some tenortwelveof the ticket'hoUers 
were also present: Finds that Christie brought to the meeting the 
papers and documents connected with the transaction, and re- 
ceived payment in the said hall of 6s from one Urie^ being the 
price of the ticket purchased by that person: Finds that Christie 
thereafter moved the appointment of a committee to take 
charge of the drawing of the lots, and that a committee waa 
appointed accordingly: Finds that before the drawing oom- 
mesioed, a question arose as to the disposal of twenty or 
thereby of the lots or tickets, being the ostensible number of 
those unsold, and that M'Gibbon offered to buy the same 
nominally for himself, but really for behoof of the said 
deceased: Finds that one Richmond, the holder of a ticket. 
No. 33, objected to M'Gibbon being allowed to purchase said 
tickets, on the ground that he was a party interested: But 
finds that the meeting generally agreed to the proposed pur* 
chase: Finds, that as Richmond still protested against this 
course, it was proposed by M'Gibbon and Christie, or one or 
other of them, and with the assent and concurrence of both, 
that Richmond should bring his ticket and receive back Ss, 
being the price thereof: Finds that Richmond thereupon left 
the meeting to fetch his ticket, which he had not with him, 
and that the drawing of the lottery commenced: Finds that 
in the course thereof Richmond returned with his ticket, and 
tendered it to M'Gibbon, who pointed to him to go to 
Christie: and, Finds that he thereupon went up to Christie, 
who was sitting by the table, and received from him repay- 
ment of the sum of 5s in exchange for his ticket, which was 
then laid down on the table: Finds that in making the said 
repayment of 5s, and receiving the said ticket, Christie was 
acting for the exposer, the said deceased, and that the said 
twket, when received by Christie, on making such repa^ent, 
was an unsold ticket, and was the property of the said de- 
ceased: and Finds that it was not bought by Christie for him- 
self, and was not his property to any effect: Finds that soon 
after, the said ticket No. 38, returned by Richmond, as afore- 
said, was drawn as the prize ticket: Finds that the same 
night the pursuer, M'Gibbon, wrote to the said deceased 
Robert Martin, who resided in Glasgow, and that the 
said deceased, who was in bad health, thereafter on 18th 
December, 1861, wrote to the defender M'Intyre the letter 
No. 11 of process, stating that he would "make arrange- 
ments to have the instrument removed by the end of the 
week :" Finds that when this letter was received by M'In- 
tyre, the instrument was still in his premises and under his 
control : and Finds, that while it still was so, the defender 
Christie read the said letter of 18th December: Finds that 
thereafter, though at what predse date is not suffidentiy 
established, the defender M'Intyre agreed to give to the 
defender Christie, and the defender Christie agreed to take, 
possession of the harmonium in question: and Finds that the 
said harmonium was conveyed from M'Intyre's premises to 
the dwelling-house of Christie: but Finds that the said deceased 
never directly or indiiectiy assented to such change of posses- 
sion of the harmonium, but was at the period thereof, in the 
knowledge of both of the defenders, claiming restoration of the 
same from the defender M'Intyre, with whom the deceased 
had deposited it; and in respect of the foregoing findings in 
point of fact. Finds, in point of law, 1st, that the defender 
M'Intyre was the depository of the said harmonium, and was 
bound to deliver it to the said deceased, as the depositor and 
owner thereof, or to his order, unless some good and valid 
right of possession flowing from the said depositor were 
known or intimated to him; and that the defender Chris- 
tie, his servant--;-who was in the full knowledge of the 
mutual relations' between the deceased and his master, 
the defender M'Intyre — was precluded by his position from 
doing anything which could vary or alter the rights of the 
deceased as depositor and the obligation towards him of the 
defender M'Intyre as his depository: and 2d, Finds that the 
possessor of the lot or ticket No. 83, although it was drawn 
as the prize or winning ticket, conferred no legal tiUe on the 
owner thereof to demand delivery of the said harmonium, 
the transference of the right of property by lottery being 
illegal; and applying the above findings in £sct and Isw, 
Finds that the defemler M'Intyre was bound to have kept 
ihe said harmonium after leoeiYing the deoeaaed'a laid kttev 
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of 18th Deoember, 1861, and to ha^e delivered the mme to 
him or his order; and Finds that after reading the said letter 
the defender Christie was precluded from talung or receiving 
the said harmonium: Finds, ieparatim, that the defender 
Christie was not the frorchaser for his own behoof of the satd 
tieket No. 83 in the lottery, and that the same fell back 
amongst the other unsold tickets, and, as such, belonged to 
the said deceased, but resendng always the said defender's 
daim for the five shillings advanced by him in repayment 
thereof against the said deceased, and the pursuers as his 
executors; and on the above grounds, and in the circum- 
stances under which the said defender became possessed of 
the harmonium, Finds that he cannot found on his possession 
thereof as an answer to the pursuer's claim upon him in this 
action: Therefore ordains the defenders, jointly and severally, 
to deliver up to the pursuers in Paisley the said h'krmonium 
libelled, and that within ten days of this date, and to report 
that such delivery has been made, with certification, and 
deoerm; quoad ^ira oontinnee the further consideration of 
the remaining oonohinoaB of the libel, and reserves all qiies- 
tioDs of expenses. 

KOTB.— The Sheriff-Substitute regrets that persons, other- 
wise of respectable character and sooal standing, should have 
taken part in a transaction so notoriously illegal as the lottery 
in question. The present case affords ample illustrations of| 
the truth, that such schemes are too apt to be attended with 
deception and tridLery, and to end in disputes which Courts 
•f law have much difficulty in extricating. 

The SberiffSubstitnte thinks it dear for the reasons aasigMd 
in the above Interioeutor, that the defender M*Intyre was 
not entitled to part with the harmonium after getting Mar- 
tin's ktter of 18th December, and that the defender Christie, 
who read the letter, was not justified, after doing so, in taking 
possession of that instrument. Had Christie really been the 
owner of the winnine ticket, and had he got possession in 
respect of being so before his master, M'Intyre, had been in- 
terpelled from parting with it by the owner, there might have 
been good grounds for pleading that in turpi cau$a melior at 
mndilio pwideiUii vd deftndentia. But it is thought the 
position in wfaidi Christie stands to M^Intyre, and his know- 
ledge of the fact that Martin intimated his intention to -re- 
move the haimoniom aa his own property from M'Intyre's 
premises after the drawing of the lottery, and while the in- 
•tmment was still in M*Intyre's hands, predude any such 
plea, and render the fact of Christie's possession of as little 
avail as if he had stolen the artide in question. 

But in regard to the defender Christie, there is the less 
difficulty, beoftuse in spite of the conflicting views of the wit- 
nesses on some points, it seems to be quite dear from the real 
facts of the case, and the great preponderance of the evidence, 
that he, Christie, was not truly the proprietor of the winning 
ticket. No. 83, at all, and that that ticket, when returned by 
Biohmond, just fell back as an unsold ticket into the hands 
of the owner of the harmooiom, and those acting for him. 

There is no doubt that the prooeedings on the night of the 
fettery were managed by M'Gibbou and Christie, the latter 
taking the lead, and there is every reason to think that both 
those parties foresaw the difficulty which would be raised by 
Kiehmond, and the natural way of obviating it. Then it is 
dearly proved by the evidence of M 'Gibbon, Cameron, and 
Parlane, that before the drawing commenced, Christie got 5s 
from a lad called Urie as the price of his ticket. When the 
offer was afterwards made to buy up Richmond's ticket by 
Christie, with the assent and approbation of M'Gibbon, it 
was only natural that Christie, who not only was in possession 
of the 6s drawn by him from Urie, but was the alter ego of 
M'Intyre, who had the price of upwards of £16 wortii 
of other tickets in his shop, should be the party to re- 
pay Bichmond the 58 which he had piud for his ticket 
ifow Bichmond is a decent tradesman; whose feelings 
would natnrally lead him to look with prejudice on M 'Gib- 
bon, whom he regarded as the person truly interested in 
the lottery; and Richmond swears that he understood at the 
time that he was returning his ticket to M*Gibbon as the 
owner or the representative of the owner of the harmonium. 
And, accordingly, when he brought his ticket, he went up to 
the fire-plaoe and ofiered it to M 'Gibbon, who was sitting 
there, althongh in doing so he had to pass by Christie, who 
■at nearer the door by which Richmond enter^. M 'Gibbon 
naturally enough pointed to Christie, as being the custodier of 
tfie fondii^ and, aooordingly, Bidtmond went to him and got 



repayment, and the ticket was thereupon thrown down oa tho 

table. It is farther proved that even after the drawing Biob* 

moad both thought and said that M 'Gibbon, whom hstagvded 

as the real owner or dominik of the soljeot of the bttexy, Jud 

got the benefit of his ticket Hie same impresnoa— dumIj, 

that Christie had merdy rep^d Ridunoad and takm back ha 

ticket as an unsold one— was that, not ody of M'GiirtmtiMl 

Richmond, but also of the deceased David KirkUni, vho 

before his death said so distinctiy to his father. Bailie lUik- 

i land, and likewise of Cameron and ParUae, two of thecooi- 

• mittee men. M 'Gibbon's impression is dearly proved b; the 

, fact that he wrote the same night a letter to Msrtin, deanaf 

I him to get the harmonium removed. The dispatch tod n- 

. ceipt of this letter are proved by the evidence of the praat 

I pursuers, James Martin and M'Gibbon, and the letter itieif 

' was exhibited at the proof, though from some orersi^t it mi 

not handed to the Sheriff-Clerk or entered in the inventory of 

process, and cannot now be found. That Christie himself ni 

originally of the same impression is pretty manifest from Ae 

evidence as to his conversation with Parlane on the sight of 

the drawing, as given by that witness, and even by Christie 

himself. l%e peculiarity of the drcumstances, and theeoooiog 

of Christie, .... accounts for the view which soch of 

the other witnesses entertained, as Christie seemi to have 

encouraged, or at least allowed them to suppose, that he had 

reaUy purdiased that ticket from Bichmond with his own 

money and on his own aooonnt. 

The Sheriff-Substitute has in the meantime ordered the 
harmonium to be restored, and has lyyt dispaaed of the po^ 
suer's daim of damages, or of the question of eipeniei. He 
does not consider, however, if the harmonium is sow natored 
without further deterioration th&n what might be inppQsed 
to arise from the mere lapse of time and orchnsry wear and 
tear, that damages will be due for the mere detestiDnef the 
instrument On the other hand, fall expenses are muMj 
doe to the pursuers. Farther, the Sheriff-Substitute cssaot 
reserve the daim for aooountixig against the defendeisftiths 
price of tickets sold by them in this lottery, as concbdei for 
in the summons, because he r^^ards the whole traosactioaas 
illegal. If the claim, however, should be a good w^ it 
reserves itself, for it has nothing to do with the presi^ 
daim. .... 

The defender appealed, and afW a hearing, (bo Sheiiff 
dismissed the appeal and adhered, adding the foUowiif 

Note. — ^Raffles are very common, bat, except hi theeiN 
of Art Unions, tiiey are ilIegaL The LegUatutehas thsigbt 
fit to make an exception of Art Unions, but the kw hw beea 
no farther relaxed; consequentiy, the winner at a rafBe can 
have no action to enforce delivery of the article which he bas 
gained, and this would be quite suffident to dispose <f the 
daim of Christie. After the letter of Idth December, ^ 
Martin, M'Intyre had no right to give, and Christie had as 
right to take, possesdon of the harmonium. The artide ^ 
still be considered as in the possession of Mlntyre, held bf 
him on account of Martin; and, therefore, even sMOSiiog 
Christie to have bought the ticket No. 3S from Bichmond « 
his own account, he could not enforce delivery of it &o^ 
the owner by any action at law. It is quite true, that by Iw 
own lawless act he has possession at the present moment; bat 
the way he obtained it deprives him of the privileges of s 
possessor, and the case, so far as regards him, must be treated 
in the same way as if he were the pursuer demanding ^ 
session. 

The Sheriff may, however, add, that he ooncars in th> 
whole findings in fact contained in the Sheriff-Sobstitatei 
Interlocutor. It is in vdn to say that Christie was actiog st 
the meeting as the servant of M'Gibbon. He appeared there 
as the representative of M'Intyre, who represented the owner 
Martin. The money which he repaid to Bichmond vtf 
intended to come from the fund then hdd b^ his master, oo 
behalf of the owner of the harmonium, ift was ^n after- 
thought to pretend that it was a private specdation of 
Christie's own. Had No. 83 not been the winning ti(M 
there is very little doubt that the 5s advanced by Chris&s 
would, as a matter of course, be deducted from the fond ifi 
the hands of his master, or be oompensated by the 5s w» 
he had got from Urie. 



BHEBIFF COUBT BEPORTS. 



Id 



25th Apbil, 1865. 
STEWARD COURT, KIRKCUDBRIGHT. 

{SBSBIVrS HlOTOB AHD DUICBAB.) 

WCxjBBTsxa V, Spalding. 

Laadkfd aad TeiUHi1r—B«fereiice— Hypothec.— /i farm 
taunt renounced hU lease^ and his waygoing crop was 
remitted to arbiters to value. Pending the valuation, 
(he landlord applied for sequestration, and under that 
process sold portions of the crop — Held (1) that the 
crop twst now be fixed by ihefiars* prices of the county; 

■ and (2) that ta 4he circumstances sequestration was 
xscowipetent, • 

Ih this action the pnnoer pleaded— (1) The defender 
bifing, by the pnisner's renunciation of hi» isava, agreed 
to tike the pursuer^s outgoing crop at a rahiation by 
ubiten mntually named, and having homologated that 
agreement by concurring in having the crop measured 
ud valued, was bound to implement that agreement, 
od was not entitled, in virtne of any right he might be 
apposed to have, either of hypothec or otherwise, to 
nolfiiy that agreement; (2) That the sequestration of 
tbe crop in question, resorted to by the defender after it 
^ been measared and valued in terms of the agreement, 
^iUegftl, notwithstanding the arrears of rent due, and 
flaftiee months about to expire— in respect, first, the 
nop was still on the ground, and liable for the rent; 
tteond, there was no diligence against the pursuer by 
oedltois who were likely to attack it; third, the de- 
fender had forfeited his right of hypothec, at all events 
h hid either barred his right to exercise it, or was 
Inted personali ezceptione from resorting to it; and 
foorth, that after the crop had been valued it was wholly 
at the defender's disposal, he having thereby acquired a 
n(^ ad rem specificum; (3) That the arbiters, not having 
fad the money value of the (»K>p— merely the number 
<tf bosheb to tbe acre— a remit ought either to be made 
V> them yet to do so, or that the same ought to be fixed 
Meordmg to the fiars' prices of the year in question. 
^Qiere were other pleas as to the second conclusion of the 



The defender pled — (1) That not having expressly re- 
jvmBoed or forfeited his right of hypothec over the crop 
^ qaestion, and the three months being about to elapee, 
lod a considerable baUnce of rent due him, he was 
atitled to exercise the right by applying for seques- 
tration as he had done, and selling the crop to recover 
that rent; (2) The pursuer, not having opposed the 
sequestration nor the sale under it, although it had been 
Bitioiated to him, he must be held to have acquiesced in 
iti and was only entitled to have accounted to him the 
>am realised under the sequestration. 

The record having been closed, and parties' procu- 
latois heard, the Sheriff-Substitute pronounced this 
Interkxsutor:— 

Having advised the record and productions and heard 
parties* procurators thereon. Finds that in 1852 the defen- 
der, Mr Spalding, proprietor of the farm of Cabbox, let 
the same on a lease of 14} years, with entry at Martinmas 
1852, to John M^Cubbing, senior, then residing in-Dry- 
horgfa, at the yearly rent of £155 128, payable balf-yearJy 
at the tenns of Martinmas and Whitsunday, beginning 



the first term's payment at Whitsunday 1853 : Finds that 
on 18th January, 1854, the said lease was transferred by 
the defender, with the tenant*s consent, to his son, tbe 
pursuer in this action, who entered into possessionand con- 
tinued to manage the farm as tenant, till his renunciation 
of the lease as aftermenUoned, in aocordance with oon- 
ditions and obligations of said lease: Finds that the pnr- 
suer having fail^ to pay the rent dueat Whitsunday, 1862, 
amounting to £77 IGs, the defender, on 6th August, 1862, 
sequestrated his crop, stock, etc., on the farm for pay- 
ment of that rent, and in security of the half-year's rents 
to become dueat Martinmas, 1862, and Whitsunday, 1868: 
Finds that on 30th December, 1862, the defender carried 
through under a warrant of this court, a sale of these 
sequestrated effects and from the amount realised thereby 
received payment of the rent due at Whitsunday, 1862, 
and £51 9a 6d, towards payment of the half-year's rent 
due at Martinmas, 1862, leavins due of the latter half* 
year's rent the sum of £26 6s 6a : Finds that the pur- 
suer, finding himself unable to continue the occupancy 
and management of the farm, entered into an agreement 
with the defender on 8d December, 1862, embodied in a 
written deed of renunciation (of which No. 4 is a copy), 
whereby he renounced and gave up to the defender hk 
lease of the farm, and oblig^ himself to remove from the 
houses and grass lands of the farm at Whitsunday, 1863, 
aad from the lands under tillage at the separation of the 
crop of 1863 from the ground, and to leave at his 
removal the houses and fences on the farm in as good a 
state of repair as he found them at his entry: Finds that 
the defender, inter alia, agreed by the acceptance of said 
renunciation of the pursuer's lease to take the pursuer's 
white crop on said £urm of season 1863, and the manure 
left on the farm at a valuation by arbiters mutuallr 
named by them, and to pay to the pursuer in April, 
1863, the sum of £30 sterling to assist him in purchasing 
seed oats for the waygoing crop: Finds that in terms of 
said deed of renunciation the manure on the fma 
belonging to the pursuer was taken and paid for to the 
pursuer at the valuation of arbiters mutually chosen, and 
the defender further paid to the pursuer the £30 in 
April, 1863, to assist in purchasing seed oats for the 
waygoing crop, and the pursuer removed from the 
houses and grass lands of the farm at Whitsunday, 1863: 
Finds that in terms of said agreement and deed of renun- 
ciation, two fields of the farm, in which grew the white 
crop of 1863, were duly measured by Alex. M^Michael, 
Whiteneuk, with the concurrence of the defender's fiactor 
and the pursuer, and the defender's said factor and th» 
pursuer thereafter mutually chose as arbiters to fix the 
value of said white crop George M^Michael and John 
Reid, and David Campbell as oversman, who valued or 
estimated tbe said crop per imperial acre: Finds that the 
«aid Alexander M^Michael's report of the measurement 
of the two fields in white crop in 1863, being No. 5 of 
process, is dated 24th July, 1863, and the report of the 
arbiters mutually chosen on the valuation of the crop, 
being No. 6 of process, is dated 25th August, 1863: Finds 
that the said arbiters did not fix and determine the price 
or money value of said white crop, which by the said 
renunciation they were empowered to do; and it was 
neither a condition of the porsuer*s lease, nor of the said 
renunciation, that the price of said crop was to be fixed 
according to the fiars' prices struck at Kirkcudbright in 
1864: Finds that in August, 1863, the defender applied 
for and obtained sequestration of the pursuer's crop, etc., 
in payment of the foresaid balance of £26 6s 6d of the 
half-year's rent due at Martinmas, 1862, and of the half- 
year's rent due at Whitsunday, 1863: Finds that on 27th 
Aug., 1863, the white crop of that year belonging to the 
pursuer was sold by public roup under a warrant of court 
in said sequestration at tbe amount in cumuh of £147 
lis 9d: Finds it not alleged that the pursuer offered any 
opposition, judicially or otherways, to the said hist-men- 
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tkmed aeqiMstrfttioii and mle, nor that he homologated 
or aoqaieeced in then prooeedingK FiDds that snbee- 
qaent to said sale on 27th AngoSb, 1863, several small 
payments were made by the defender's factor to the par- 
mer to accoiint of ^* what crop belonged to him at Cab- 
botf:" Finds that while the seqnestration of the partner's 
waygoing white erop by the defender in Angnst, 1863, 
was both competent and reasonable*, in order to secnre 
the defender's preferable rights over that' crop, both as 
landlord and parchaaer, the sale of that crop on 27th 
Angost, 1863, by a warrant in the seqaestration obtained 
at the defender's instance, was not necessary for the 
defander's protection, and was a riolation of one of the 
material conditions of the foresaid agreement of renun- 
ciation, and of the defender's obligation to take the said 
crop at a ralaation by arbiters matually chosen: Finds 
that it is still the daty of the foresaid arbiters and oven- 
man— Mem M^Michael, Reid, and Campbell— to ez- 
haost the sabject-matter remitted to them, if then an 
the means of doing so, bjr fixing and reporting the valne 
or money price of the said crop, and before further an- 
swer on this branch of the canse, remits to the said Messrs 
M^Michael, Beid, and Campbell to make that valuation, 
if possible, and report quam primum: Allows to the par- 
soer a proof of the averments in the 12th article of his 
revised condescendence, so far as disputed, and to the 
defender a conjunct probation. 

NoTB. — It is fully and candidly admittedby the defender 
(revised defences, answers to 8th article of revised conde- 
scendence) that he ^'affreed by the acceptation of the said 
deed of renunciation (N'o. 4 of process) to take the pur- 
suer's white crop of season 1863, also the manure on the 
farm, at a valuation by arbiters mutually named by 
them." It is also explicitly admitted (revised defences, 
answers to 9th article revised condescendence) that the 
porsuOT implemented the conditions of the deed of renun- 
ciation incumbent on him by removing from the &rm at 
the time stipulated, and thus enabling the defender to 

S'va possession of it to his successor. The defender on 
s part validated and partially implemented the con- 
ditions of the contract which were laid on him, by taking 
possession of the farm at Whitsunday, 1863, by inducing 
the incoming tenant to take the pursuer's manure on the 
farm at the valuation of arbiters mutually named, and 
by concurring, through his fSftctor, with the pursuer in 
the appointment of Alexander M*Michael to measure the 
white crop fields, and of Messrs M^Michael, Reid, and 
Campbell, as arbiters and overaman, to estimate the pro- 
duce of the said white crop, in terms of the said renun- 
ciation. By these acts, if not at the date of the renun- 
ciation, the contract, as regarded the pursuer and de- 
fender, was irrevocably ratified in all its conditions. It 
was no longer in the pursuer's power to sell his white 
crop to any other person than the defender, or deprive 
the defender of it, and the defender was under as strin- 
gent a reciprocal obligation to take that crop at the 
valuation of arbiters. It appears that after the white 
crop fields were measured by the mutually appointed 
measurer, M^Michael, and his report drawn up on 24th 
July, 1863, the defender saw fit to sequestrate that crop 
for rents then due. The competency of that proceeding 
cannot, it is thought, be reasonably disputed; for 
although by the previous deed of renunciation, the de- 
fender was the purchaser and virtual possessor of that 
crop, under a contract with certain suspensive con- 
ditbns, it had not then been valued, and the defender 
was therefore entitled to secure by his diligence a lien 
over the whole crop and stocking of the farm in security 
of his rents, and also to prevent, by that diligence, any 
attempt by the pursuer to dispose of that crop other 
ways than in the terms of the renunciation. But, hav- 
ing thus prevented improper interference with the said 
white crop by the pursuer or his creditors, was the de- 
fender entitled, at the very time when, with bis concur- 



rence, the arbiten were estimating with the view of 
ascertaining the price to be paid by him for that crop, to 
apfltf for a warrant of tale, and dispose of it bj pabHe 
sale under that warrant, two days after the srbiMB kid 
made up and sabeeribed their report, and thnnodar 
nogatory his obligfttaooa nnder the contract of ramdi- 
tion? It is not alleged that that jodidal nk vh 
rendered neceasary by any proceedings on the put of the 
panaeror hiseroditora, nor that the poxsaeroQDBentBdto 
it. When he entered in to the renunciation coatnct, the 
defender knew that the white crop of 1868, which ^tbe 
renunciation was sold to him, was the priDcipsl, if not 
the only means, from which the rents due to lum by the 
pursner in Aagost, 1862, ooakl be paid. Until thi 
arbitera thefefore fixed the price of that crop, the Fa^ 
soer was not enabled to pay these rents. The defeuder 
was not therefore obb'ged to sell that crop under jocU 
warrant fer his protecfion from possible los^ by sdhcng 
to the renandation ccmtract, and by disposing of the m 
in that manner, he voluntarily and unneoesBsrily riohted 
the renunciation contract; and, it may be, salyected the 
pursuer to considerable pecuniarv injury. The Sheriff* 
Substitute is not of opinion that the pursuer has homolo- 
gated that judicial sale of the white crop, or rsDOoaoel 
his rights to the full nature of it, acoordiDg to the irU- 
tera, by accepting from the defender^ factor psynMBt of 
Boms to accoont of the balance doe to him bjthedefen- 
der from the proceeds of that crop. The leoeipti for 
these payments, which seem to have been dnwn by the 
defender's £i^ctor, are all, with one exceptioo, in geii«sl 
terms; and that exceptional one, dated IstDeoemuri 
1863, being No. 16 of process, though refening totow 
sale in August, 1863, at Cabbox, may feirly he i^gimH 
aa a receipt for part of the balance due to the puw 
from the sale of his crop to the defender, carried thn^ 
by the report of the arbiters, dated 25th August, 1^; 
moreover, homok^tion is ndther alleged nor jdeMkdia 
the record. With regard to the asoertainnieBt of the 
value of that cwp by the arbiten, difficaltieBmayoov 
occur; but it was contended by the pursoer, li we 
debate, that if these difficulties shall influence the irh- 
ters to decline farther prooednre, he is entitled to tM 
value being fixed according to the fiais' prices. I* ■ 
unnecesBary to indicate at present an qnmon on w 
point; meantime, if the arbiters consider that the qaafig 
of the white crop estimated by theni was such ss to oan 
thefiars* prices a fisir criterion of its value, it iBOompe- 
tent for them to report to that effect. 

The defender appealed, and lodged a reclaiming peti* 
tkm, to which answers were ordered. Thereafler, tbe 
Sheriff pronoanced the foUowing Interlocutor:— 

The Sheriff having resumed coosideratkHi of the iio- 
oesB, with the appeSant's reclaiming petition snd m 
answers thereto, in respect the defender, in his aufff 
to the 11th article of the pursuer's condescendence, m 
denied the pursuer^s averment regarding the 7*^." 
the crop in questioo, according to the fiars' prices, b^ 
fore further answer, remits to Mr Hamilton, ^^^^ 
Clerk, to calculate and report the value thereof, sooow- 
ing to the fiars' prices, and having regard to the meMWJ- 
ment by Alexander M'Aiichael, dated 24th July, 1865, 
No. 5 of process, and to the statement by Messrs OeogJ 
M^Michael, John Reid, and David Campbell, dated m 
August, 1863, No. 6 of process, and recommends to m 
Hamilton to lodge his report within aght days, »» 
directs the process to be thereupon re-transmitted to tw 
Sheriff: 

Mr Hamilton having reported, the foDowmg IM- 
locutor was pronounced: — 

The Sheriff having resumed oonsideratioii of *e jW 
cess, with Mr Hamilton's report, No. 27: Finds thst t" 
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paimer, in relianoe on the oonditionfl in the deed of 
leonocittion dated 3d December, 1862, of which No. 4 
of process is an admitted copy, gave up his lease and 
povesBioa of the farm of Cabbox in 1863, and left the 
dweUiDg-house, offices, and other premises void and ready 
fbr oocapation by the defender or an incoming tenant at 
Whitsmiday in that year: Finds that it was one of the 
eondilioDS of said renunciation that the defender or an 
incoming tenant would take the white crop from the 
panoer at a valuation by arbiters mutually named; and 
thai thereafter, in pursuance thereof, the d^ender, as the 
party who was to take the white crop, concurred with 
the parsuer in appointing Alexander M^Michael to mea- 
flore the hmd under white crop, and George M^Michael 
and John Reid as referees, and David Campbell as 
OTetsman, to value the crop: Finds that, acting under 
the nid appointments, the said Alexander M^Michael 
nude the measurement set forth in the writing signed by 
Urn, No. 5 of process, dated 24th July, 1863, and the 
and George M'Miohael, John Reid, and David Gamp- 
bell, therwfter examined the said white crop, and agreed 
on what is set forth in the writing. No. 6 of process, 
dated 25th August, 1863, and subscribed by them: 
Finds that the extent of land under the said white 
crop, and the number of bushels per imperial acre, 
vere thereby ascertained, leaving only the money value | 
n&flied: Finds that the defender was not entitled to | 
niort to any proceeding for the purpose of interruptiog { 
thevalnation of the said crop by the persons named by 
^ puties, or of defeating, or attempting to defeat, 
the laid onerous transaction betwixt them (the de- 
Mtt and the pursuer): but Finds that, notwith- 
^teiding thereof, the defender, on the 10th August, I 
186S, sought and obtained sequestration of the crop ; 
on siud farm, and a warrant to inventory, and set 
*put as craved; and that on the 11th August that 
warrant was executed at the defender's instance: 
Finds that the said warrant was procured and ex- 
ecuted without previous intimation to the pursuer, 
and on an ex parte statement by the defender in a 
petition which old not disclose the obligation on the 
defender to take the said crop from the pursuer at a 
Tsloation, but represented the pursuer as debtor to the 
de&nder for rent in arrear, without discloiiing that the 
defender was debtor to the pursuer in a larger sum as 
the value of the said crop: Finds that the defender 
forthwith sought and procured a warrant to sell the 
^rop, and sold the same, under the colour of said war- 
iMt, to various parties on or about 27th August, 1863 : 
Pinds that the defender has not recorded any averments 
releyant to infer that there was any necessity for the 
8aid sequestration and sale, or that such proceedings 
vere justiilable at the time and under the circum- 
stances : Finds that such proceeedings cannot be held 
to have been at the risk of the pursuer, or to have 
liberated the defender from his aforesaid obligation to 
take the said white crop, and to pay its value to the 
parsuer: Finds that the defender has in his reckim- 
ing petition. No. 24, p. 31, objected to the money 
ulue of said crop being now ascertained and fixed by 
the referees named by the parties as before mentioned; 
and that it is just and proper in the circumstances that 
the same should be fixed in conformity with the fiars* 
prices ascertained according to law: Finds that Mr 
Hamilton's report instructs that the value of the white 
crop in question was, according to the fiars' prices for 
mi year, £186 178 4d, due regard being had to the fore- 
said measurement and statement by the referees: Finds 
that the defender is chargeable in this process with said 
Bum, as the price or value of said ci*op, and interest 
thereon, under deduction of payments made to account, 
and of rents payable by the pursuer, and interest; but 
that the pmrsuer is not chargeable with any expeuti^s of, 
or oonneeied with, the said judicial sequestration and 



sale of said crop: And in so far as the Interlocutor 
appealed against is consistent with the above findings, 
and in so far as it allows a proof regarding the matters 
referred to in the 12th article of the pursuer's conde- 
scendence, dismisses the appeal, and affirms the Inter- 
locutor; but quoad ultra alters the Interlocutor, *and 
particularly in so far as it finds the sequestration of said' 
crop by the defender in August, 1863, competent and 
reasonable, and in so far as it remits to the referees 
named to make a valuation of the crop if possible: Re- 
mits to the Steward-Substitute to proceed in ascertain- 
ing and decerning for the debt due by the defender to 
the pursuer, in accordance with the above findings, and 
to do further in the cause as shall be just; and finds 
the defender liable in the expenses of process hitherto 
incurred, as these shall be ascertained before the Steward- 
Substitute. 
Act. R. Broatch. Alt. D. Jrnkins. 
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(Shebipf Bobison.) 



Tod v. Steele. 

Process — Agreement — Proof— Writ or oath. — A defen- 
der having alleged that the pursuer had agreed not to 
charge more than Sinall Debt expenses if an action were 
allowed to proceed in the Ordinary Court — Held that 
this could only he proved by writ or oath. 

THii$ action was raised for a sum above £12, but the 
pursuer subsequently restricted his claim to a sum under 
that amount. Some procedure afterwards took place, 
and in the matter of expenses the defender alleged that 
the pursuer had personally agreed not to ask more than 
Small Debt Court expenses if the defender allowed the 
action to proceed iu the Ordinary Court, in consequence 
of which he had abstained from asking a remit to the 
Small Debt Roll. The pursuer stated this was promised 
only on the footing of the case being referred to his 
oath (that being the only mode for its disposal) before 
he removed to a distant part of the country, and when 
the only expenses incurred were those of raising the 
summons. The pursuer having pleaded that the defen- 
der's allegation could be proved only by writ or oath, the 
Sheriff-Substitute pronounced the following Interlocutor, 
which, after an appeal lodged and withdrawn, was 
acquiesced in. 

The Sheriff-Substitute having heard parties* procurators on 
the minute No. 17 (supplementary of No. 8 of process), Finds 
that the agreement imputed to the pursuer, not to insist for 
expenses ^yond what the Small Debt Court regulations allow, 
admits of being proved only by the pursuer's writ or oath. 

Note.— The Court was referred to the two undemoted 
cases, which seem quite in point: — Taylor v. Forbes, etc., 
(Court of Session) 13th January, 1853, (reported in foot note, 
p. 19, vol. xxiv. of Dunlop); Welsh v. Henderson, (Sheriff 
Court) 12th January, 1864, (reported in Scottish Law Maga- 
zine, vol. iii.^ p. 80). 

Act. C. B. Rowan, Ayr. Alt, John PoiiLOcx, Ayr. 
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SHERIFF COURT KINCARDINESHIRE- 
STONEHAVEN. 

(Shkbitf Dove Wilson). 



Bamvbricak Kban v. Jamss Hall. 

Master and Senrant-^Compensation— DaowgeB.— /n an 
action for wages^ a claim of damages alleged to have been 
suffered by the master through the servants misconduct 
allowed to be pleaded by way of compensation. 

The puisner raised this action for payment of his wages, 
as a senrant to the defender. The amount of wages and 
the time served were admitted. The defender averred 
in defence, that in consequence of the pursaer's miscon- 
duct, in his duties as a servant, he had been found liable 
in payment of a sum of money as damages. The decree 
finding these damages due, was pronounced a few days 
before the expiry of the period of service. The defender 
farther stated that he bad employed the pursuer to collect 
certain payments dnc to him, and that he had retained 
some of these payments on leaving. The amount of the 
damages, and the amount thus said to have been retained, 
were together more than the amount of the wages, and 
the defender pleaded that he was entitled to *^set off" 
his claims against the pursuer's claims for wages, and 
asked a proof. The pursuer objected that the defence 
was irrelevant, and claimed decree on the closed record. 
The Sheriff -Substitute pronounced the following 
Interlocutor : — 

The Sheriff-Snbetitate haying heard parties* procuraton, on 
the dosed record, allows the defender a proof of his defence, 
and to the pursuer a oonjonot probation, and appoints the 
defender to enrol the case that a diet for proving may be fixed. 

Non.— The Sheriff-Substitute has felt some difficulty in 
allowing a proof in this case, as the ooly grounds of defence 
which seem to him relevant are not distinctly stated, but are 
left to be inferred. 

On reading the record no one would gather that any other 
defence was meant to be stated, than a simple defence of com- 
pensation. The action is one for wages. Their amount is 
admitted; and it is admitted that the pursuer served his fuU 
period. Indeed, in one article of the defence, the wages are 
spdcen of as being " due" to the pursuer. To the claim, the 
defender's answer is, that in consequence of certain acts of the 
pursuer he suffered certain losses; and he pleads that he ia 
entitled to '' set off" these losses against the wages. Looldng 
at the action as one in which a simple question of compen- 
sation is raised, the defender has not the shadow of a case; 
for the pursuer^s daim in such a view is liquid, and the de- 
fender's illiquid. 

On examining the defendera case more minutely, it wiU be 
found, however, that it raises more than a mere question of 
compensation, and that truly it raises the question whether 
wages are doe to the pursuer at all. The allegations which 
the defender makes as to the conduct of the pursuer in causbg 
the losses complained of, are such that if they are proved to 
their full extent they may form a complete answer to the 
demand for wages; and though it would certainly have been 
more distinct ]»d the defender (in as many words) pleaded 
that the pursuer had forfeited, by misconduct, all daim to 
wages, there is the authority of the Lord Justice Clerk for 
holding tliat it was not incompetent for him to state the defence 
in its present form {Scoitith N. Eastern Bailway v. Napier, 
10th March, 1859, 21 D., 705). The Sheriff-Subetitote has 
therefore allowed the proof. In doing so, he has the satis- 
&ction of thinking that he has taken the course that will ulti- 
mately be most beneficial to both parties, for if tiie defender 
really has any claims against the pursuer, it is better that they 
ehouU be settled just now, when the case is ready for prae^ 



than that the delay and expense attendant on the wangtf i 
new summons and framing of another leoord shooM be 
occasioned. 

The parties acquiesced. 

Act. Caou). AU, Falookb. 
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! SHERIFF COUBT, LANABKSHIBE-GLASGOW. 
(Mb Shibiff Stbathsbh). 



Po(»*— Joseph Cumkinob v. Goun Dunlop & Co. 

Master and Senrant — Damage— Injnria»—Lihel— Sele- 
Taney. — A miner ^ in extricating afeUow^workmoMfrm 
rubbish which had fallen on him from a road mf^ 
ignited choke dgmp^ and was injured. In, an aetim of 
damages against the coalmasters^Held^ by the Sheriff- 
Substitute, and acquiesced tn, (1), that the cam wot 
too remaU; (2), that the miner*s own ad hoi esMsed 
the injury. 

The pursuer sued for damages to the extent of £25^ and 
as solatium due to him by, through, and in cooseqwnoe 
of the culpable negligee, uoskilfulness, and groBBcaie- 
lessnesB of the defendien or their serTants, or othflnir 
whom they were responsible, in failing to provide nd 
maintain good and sofident gearing and support fottbe 
roof of a branch road leading off the lerei or main md 
in the ironstone pit belonging to, or occupied and woiked 
by, the defenders, situated in the Pariah of Caddff, iiid 
commonly called and ki^pwn as Ballomock Pit, I^o. 1, 
whereby the roof of said branch road or part theieo( 
did, on or about 31st May last, fall in and indoBeaminer 
named James Cummings, then in the employment ot 
and engaged at his work, under the defenders, vherebfi 
and under the following circumstances, the ponmrn- 
ceiyed the damage and injuries aftermentkmed, and w 
entitled to damages and solatium as aforesaid— m, the 
said James Cummings, being engaged at his work, » 
aforesaid, ezcayating ironstone in a wall leading off nid 
branch road, was indosed or shut up in said wall, hf^ 
roof of the said branch road falling in, by, tbioogbi ai^ 
in consequence of the defenders not supporting the same, 
as aforesaid; and the pursuer, who was thus then in (he 
defenders' employment as a miner, and working in said pit, 
at a short distance from the said James Cummin^ 
believing him to be in great danger by said falling of stid 
roof, hurried to said wall to extricate him; and while id 
the act of clearing away for that purpose the debris &nd 
rubbish that had fallen from the roof, fire-damp or other 
inflammable gas, which had collected, by, through, and in 
consequence of said falling in of the roof of said branch 
road, took fire and exploded, whereby the pursuer had 
his arms, shoulders, neck, and face severely burned, his 
health and physical system damaged and shattered, 
himself demoralised as to the courage and uUrqn^ 
necessary to his calling, and his ability to earn a UveH- 
hood taken away. 

Appearance was entered, and a minute of de&ncelod^ 
in which tlie defenders i^eaded, (1) A denial that Oefiill 
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from the roof referred to, occurred through any culpa on 
the part of the defenders or those for whom they were 
responBible. (2) An explanation that the duty of at* 
tendiog to that part of the roof was incnmbent on the 
mioen there employed themselves; but (3) an ezpkna- 
tion that so far as the dnty of attending to the roofe 
did rest with the defenders, or others than the miners, i 
Peter Gordon and Abraham Love were employed as 
roadamen for that and other duties; that they were 
pensoDs of skill and experience, and fitted for the dnty, 
or were held and reputed as such, and were carefully 
ud properly selected, and these persons were fellow- 
▼orkmen with the pursuer. (4) A denial that pursuer 
Tag called upon, or had any right or occasion to expose 
himself to danger in the way described, and an expla- 
niti<m, (let) That it being well known that where'^a fall" 
oocnrs there is danger firom fire-damp, especially if 
tpproBched with a naked lamp, by the rules and practice 
of this and other mines, ordinary miners or colliers are 
pfohibited from approaching such falls, and the dnty of 
attending thereto, is expressly reserved for the roadsman ; 
ttd (2d) That pursuer caused the explosion referred to, by 
itt own recklesenesB or carelessness in attempting him- 
Ktf to dimb over or assist others to climb over the fall 
vhg a naked lamp, in place of applying to the roadsman. 
9^) A denial that the pursuer sustained any material 
njny. 

Ae record was then closed and parties* procurators 
Wd. Thereafter the Sheriff-Substitute pronounced 
tbe following Interlocutor, which has been acquiesced 
in:— 

Ha?ing beard parties' procaraton on the closed record, Finds 
watthepanuer denuuids solatium for bodily injuries whi<^ 
00 iMtamed on the day libelled, by an explosion of fire-damp 
milch happened at a &11 from the roof of a branch road in 
the defenders' pit, where the pursuer wrought, and which fall, 
It is alleged, occuzred through want of sufficient supports, and 
m rabUsh or debrU shut up said branch road, in which at 
tos time, another miner named Cummings was working, 
wd was thereby inclosed,- and the pursuer, who was working 
ttsflhort distance off, but dear of the fall, hurried to the place 
t» extricate him, and while in the act of clearing away said 
robbish, fire^lamp, which had collected in consequence of the 
H exploded, and injured the pursuer as libelled: Finds it 
Pbd M(er alia in defence, that there was no obligation on the 
Pnaaer to attempt the remoTal of said rubbish, or to extri- 
^ Cammings, ihere being persons then in the pit chaiged 
with the due performance of such work, to whom the pursuer 
vaa bound to have given notice of the occurrence for that 
parpose; and that said explosion of fire-damp was occasioned 
by the pnrsner's rashness in going to and working at such a 
Pwe with a naked or uncovered lighted lamp: Finds that the 
•pecial rules of the pit produced, prima faeie, instruct the 
ulegstions in defence; but whether there were persons 
*etaally in the pit, whose immediate duty it was to remove 
ue rubbish and extricate Cummings or not, ^e fall in the roof 
^ee neither the direct nor proximate cause of the pursuer's 
''Uary, which was attributable solely to the spontaneous and 
jnanthorised but generous endeavour of the pursuer to relieve 
ns fellow-workuian from supposed peril: Therefore sustains 
w defence and assoilzies the defenders from the conclusions 
of the action, )>nt, in the circumstances of this case, finds no 
expenses due, and decerns. 

KoTE. — Injure nonremota eatua, aedproxima spedcUur, is 
a maxim by which claims for injuries sustained are usually 
teited. That rule is laid down in the way of illustration by 
the Lord Justice Clerk in Hoxddkumrth v. Briiitk Linm Co., 
19th December, 1860, 13 Session cases, p. 383. Having stated 
that it is only direct damage which procures right to ask 
Mpuation, his Lordship proceeds to deBne what direct damage 
u; his words are, that it must have <' flowed at once from the 



original wrong as part of the act of the author of that wrong, 
wiwout any act on the part of the individual entitled to he 
relieved of the consequences and damages flowing from that 
wrong." Applying the rule to the present case, and supposing 
the &U from the pit roof to have been attributable to the de- 
fenders* neglect, in failing to have it properly supported, that 
neglect did not, either directly or neeesaarily, cause the pur- 
suer's injury without any act of hit; it was his own act, however 
commendable, which brought him into danger and hurt, and 
which he had the option of avoiding. Tl^re are numerous 
cases in the books, which have been decided on this principle, 
one instance may be stated and sufiice. Thus the manager 
of a theatre brought an action against the defendant for a 
libel on an opera-singer, who had been employed by him to 
sing at his theatre, and who had been deterred from eioging 
by reason of the publication of the libel, whereby the pUulntin 
lost the benefit of her services; it was held that the damage 
was too remote and was not recoverable by the plaintiff, for 
the operawsinger was deterred from singing, not directly in 
consequence of anything done by the defendant, but in con- 
sequence of her fear that what he did might induce somebody 
else to assault and illtreat her (AMep v. Sarriwn^ I Exch., 49; 
Addison on Wrongs and their Remedies, pp. 4-5; see also the 
recent case of Allan v. Barclay, 13th March, 1864, 2 Session 
Cases, 3d Series, 878. Then instances may be suggested bear- 
ing a closer analogy to the present, where it would be im- 
possible to contend that right of action lay. Suppose, for 
example, that through the careless and criminal act of one a 
house was set on foe, and a bystander disinterestedly, and 
of his own accord, rushed into the building to assist in ex 
tinguishmg the fire, and, in the endeavour, to get severely 
bruised or burned, he coald have no daim against the in- 
eendiary, because his culpability did not necessarily and 
naturally cause the injuries — the complainer was hurt by his 
own act. So if one man recklessly jostled another, and 
caused him to fall from a breastwork into the sea» and a 
third man chanced to witness the occurence and the struggles 
of the sufferer, and being afraid he might drown, plunged 
into the waves to save him, and in the attempt was himyielf 
drowned, the representative of the latter could not reasonably 
nor agreeably to the rule stated, daim assythment from the 
origimd wrongdoer. The Sheriff-Substitute abstains from 
awarding costs to the defenders, first, because what the pur- 
suer did was in itself a praiseworthy act; and second, in per- 
forming it he has suffered,/ although from a mistaken view be 
does not succeed in procuring indemnification, and does not 
seem to have right to claim it anywhere. 

Act, ASOHIBAU} FXBGUSOV. Alt. ABTBUB AlZSON. 



llTB Mat, 1865. 

SHERIFF COURT, LAKARKSHIRE— GLASGOW. 

(Shebiffs Sib A. Aubon and H. G. Bbll). 



GuTHBiE V. Gentles. 

Landlord and Tenant — ^Naiaance — ^Damages — Liquid— 
Uliquid. — The tenant of a dwelling-house left after 
three months' possession^ alleging that the house was not 
tenantahle, in consequence of a nuisance brought to it by 
the landlord. In an action for the rent-^Held that the 
tenant was justified in leaving, and no rent was due for 
the period of the set after leaving, but that it was due 
for the (hree monihtf of the occupancy. 

The facte €i this case are set forth in the Sheriff- 
Substitute^B Interlocutor: — 

Having heard parties* procurators, and resumed con- 
sideration of the proof, productions, and whole process. Finds 
it proved that sometime prior to Whitsunday, 1863, the pur- 
suer's factor, Alexander Steuart, with oonseut of the mansging 
pursuer, WUUam Burrell, let to John Leckie & Company a 
|QRtion of a tenement in a court at the hack of the house ia 
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which the defender was tenant, approached by the same 
passage or entrance, and into which his windows looked: Finds 
thftt the pursners, through their said manager and factor, knew 
at the time of entering into said let that the said tenement 
was to be occupied by Leckie & Company as a smith and 
chain-maker's shop, and they also knew the character of that 
bnsinefis: Finds ihat Leckie & Company having taken 
possession about 28th May, 1863, the operations carried on 
by them were such as materially to affect the comfort of the 
tenants in the immediately adjoining houses: Finds, more 
particularly, that the noise made by their workmen both by 
day and night, and often through the whole night, was in- 
cessant and deafening; that the smoke which issued from 
their premises filled the court and got into the defender's 
hou»e, and created great annoyance by blackening and cover* 
ing with soot clothes and other articles; that a very noxious 
smell was sometimes occasioned by dipping hot chains into a 
composition of naphtha and tar; that there was a greatly 
increased risk of fire; and that, in point of fact, Leckie & 
Company's premises caught fire twice within a short period of 
their occupancy, and that the back court, which had formerly 
been common to the defender and other tenants, was ren- 
dered unavailable for any purposes except of those of Leckie 
& Company: Finds that what amounted to a nuisance, ren- 
dering life snbstantiaUy uncomfortable, was thus brought by 
the pursuers to the defender, or at least in dose proximity to 
the dwelling house which they had let to him: Finds, that the 
defender and other tenants warned the pursuer by their letter 
of 28th May, 1864, of which there is an admitted copy in No. 
1 4, that their respective tenancies were so much inverted by 
said nuisance that they would throw them up unless a remedy 
was applied: Finds that the defender, having waited till 16th 
July thereafter, without any abatement of the nuisance, wrote, 
of that date, the letter of which there is also a copy in No. 14, 
and finally left the house towards the end of August there- 
after: Finds, that as the defender had retaken said house from 
Whitsunday, 1863, to Whitsunday, 1864, and as no othpf 
tenant was obtained for the rest of the year after the defender 
left, the question now at issue is whether the pursuer is en- 
titled to decree against the defender for the whole of said 
year's rent, the other conclusion of the original petition having 
become inept by the lapse of time: Fifuh, in point of law, 
that if a tenant is subjected to a nuisance to which he did 
not come, but which has been brought to him by the act of 
the landlord, and if said nuisanoe so alters the state of pos- 
sea«on as^ to render life substantially uncomfortable^ and 
if the nuisance be not removed on warning being given, 
the tenant is entitled to abandon the premises of which the 
possession has been thus inverted— (See Kippen v. Openheim, 
18th December, 1847): Finds that the nuisance complained 
of by the defender was of the above description, and justified 
the defender leaving his house: Therefore sustains the de- 
fences; but under this modification that the defender is liable 
in payment of rent for the three months in which he continued 
in the house subsequent to Whitsunday, 1863, and decerns 
against him for the rent referring to said period, being £2 128 
6d., and quoad ultra assoilzies him: Finds in the whole circum- 
stances no expenses due to or by either party, the more es- 
pecially considering that it is in evidence that the nuisance 
was abated after the defender left, and decerns. 

Both parties appealed, and after a hearing the Sheriff 
pronounced the following iadgment:— 

Having heard parties' procurators under the appeals upon 
the Interlocutor appealed agaipst and whole process, adheres 
thereto: but with this variation, for the reason stated in the 
following Note, the defender is found entitled to three-fourths 
of his expenses; of which allows an account to be given in and 
remits the same to the auditor to tax and report, and that the 
pursuer's right of relief is reserved against the party, Leckie 
h Co., whose operations oocasioned the nuisance in question. 

NOTB. — ^This is an important case in point of precedent, 
especially in a manufacturing district like Glasgow and its 
vicinity, where nuisances are so frequent, and questions as to 
liability for them are of constant occurrence. The view which 
the Sheriff takes of the case is this— The pursuer is the land- 
lord both of the defender and Leckie k Co., the alleged 
nuisanoe producers, and the question is whether the defender is 
entitled to plead in defence against an action for admitted rent. 



a dium of damages against his landlord for the conseqoooeof 
having brought into the immediate neighbourhood of lui pR- 
mises an intolerable nuisance, which rendered the honn let to 
the defender untenantable and compelled him to leave it. It 
appears to the Sheriff, as it did to the Sheriff-Substitote, tbst 
he is clearly entitled to plead this compensation, or, niha, 
that the landlord has forfeited his right to daim tbe mX, 
which otherways would be due, in consequence of haviog, \ij 
his own acts, rendered the premises let untenantable. Itii 
true that the operations which produced the nuiaaoce mn 
not carried on by the landlord himself, but they were cinied 
on by his tenant, whom he brought into the premisei in op- 
position to a signed requisition by five of the tenants thsthe 
should not do so, as they apprehended danger and a nuiumK. 
The shop was let to Leokie & Co. for a workshop, and thtir 
lease itself contains evidence that the parties were aware tbst 
the operations to be carried on by Leckie & Co. would be it- 
tended with danger, for the lease contains stipolationB thtt, in 
the event of the rate of fire insurance being raised by the 
operations they carried on, they, Leckie & Co., sboold make 
up the difference. It is in evidence also that the puisaer wm 
perfectly aware what sort of business it was which Leckie ft 
Co. were to carry on, for his factor had inspected similar ope- 
rations in Howard Street and at the back of Stodcwdl Stmt, 
where they are at this moment in full activity. The puitoer, 
however, persisted in his determination to briog this hmrdooi 
workshop into the close proximity of the defender's home; 
and it not only proved to be a most serious nuisance, but it 
twice took fire within the next three months, exposing aU the 
neighbourhood, and the defender among the rest, to Hrioa 
danger. The pursuer's able procurator, Mr Lang, folly *A- 
mitted the magnitude of the nuisance i^hich Leckie & Go. hid 
oocasioned, and which he has made the ground of a sepuite 
action against that party, which, since the defender hn left 
the premises, has led to a considerablo abatement of tbe nail* 
ance, by stofiping the working during the night. Tho ^^' 
der intimated to the pursuer, on I8th July, that the noiisnce 
had become intolerable, and that he must leave tbebonie 
unless it was stopped, and upon that he went away, leiTiiig 
the key with the pursuer's wife, after he had not been qmte 
three months in possession under the existing leasee In then 
circumstances, it appears to the Sheriflf there can be no donbt 
that the pursuer has, by his own conduct, forfeited his diiiQ 
for rent after the period when the defender was obliged to 
leave his house. It is no answer to the defender's daiffl w 
indemnity for the nuisance that the pursuer did not c^°*J 
himself. He, with his eyes open, brought in the part^ ^ 
did the mischief, knowing what effect it would P^^^ 
and qui f<teit per alium faeit per sr. If the ^•^*"')*II 
defence to the extent of three-fourths of the rent is ^ 
founded, it must draw after it a similar finding in hie bwor 
of expenses. It is stated the Sheriff-Substitute was indoced 
to find no expenses due because the pursuer had exerted bioi- 
self after the defender had left the place, and with someeoc* 
oess, in getting the nuisance abated. But th»t appeart to be 
no suflScient reason for refusing expenses to the defender *» 
totOf though it may afford some countenance to a cl«m ^ 
modification; lor it is no answer to one party's dtim nr 
damages to say that another party had been relieved from a. 
Act. J. L, Lako. AU, Willuk Mobdoch. 



15th Mat, 1865. 

SHERIFF COURT, AYRSHIRE-AYR. 

(Shibifp Robibon.) 



Murdoch r. M^Brtdx. 



Process— Petition — Service— Act of Sederunt, lOtk 
July, 1889, sec. 189.— /n the service copy ofapt^^ 
the procurator's name was not addedj htU^ as req"^ 
hy Act of Sederunt, the name was on the back o/^ 
petition. Objection^ that afiiU copy of the petition had 
not heen served — repelled. 
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liOB was an action of seqaeairation for rent. The copy 
petition aenred on the respondent did not l)ear that the 
principal had been signed by the pursuer's procurator, 
bat condoded thus:—** according to justice,^' etc., omit- 
ting the agent's name. The copy, howeyer, bore at the 
end, on the left-hand dde, the words, '^ drawn by C. B. 
Bovan, writer, Ayr; the procurator's name was also in* 
doned on the back of the copy. The principal petition 
iru properly signed. The defender pleaded that no copy 
of the petition had been served on him in terms of law, 
and ^*the deliverance of Court;'' the copy served "not 
beuing to be tho copy of any petition bearing the sig- 
mtare of the petitioner, or any procurator for him,'* etc. 
He pleaded that the Act of Sederunt, as well as the 
ddiferance itself, required a fall copy of the petition to 
1)6 eerred; that it was essential for the petition to be 
' aigsed ; and that what was served was not a full copy, 
mleaB it bore that the original was signed by the pro- 
cantor. The service was not sufficient. 

The pursuer pleaded that a full copy of the petition 
had been served, and that what was objected to was 
amply the want of information whether the petition had 
beon signed by the party, or by a procurator; that 
Beitber the Act of Sederunt nor deliverance enjoined 
Alt any statement should be made on that point ; and 
Ait the service of the copy petition, and of the warrant 
bwiDg the signature of the judge was sufficient, a& show- 
iii| that the petition was duly presented ; further, the 
copy named the procurator by whom the petition was 
drawn, which indicated the piurty who signed it, or pro- 
cored the warrant ; that the omission was a mere clerical 
orerngbt, and not a fatal defect, it having been held 
under the dauae of the Act of Sederunt, directing the 
agent's name to be mentioned on the copies of summonses, 
^t the omiasion to do so was not fatal. The pursuer 
cited if Vie, 28th May, 1856, High Court. The Sheriff- 
Snbsdtute pronounced the following Interlocutor, which 
vas acquiesced in. 

The Sheriff-Substitilfce having heard parties' proooraton in 
tona of appointment, Repels the fint of the defences stated 
ftr the deftoder, which wm not insisted in: abio Repels the 
■eood of these defences as being not foonded in fact, a faU 
copy of the original petition having been served on the defen- 
w; appoints Uie case to be enrolled for further procedure. 

NoTX. — ^The copy of the origfinal petition served on the de- 
kodtr in this case, contains in the end of it the name of the 
sgeot by whom the petition is stated to be drawn, and has 
«Iso the name of the same agent indorsed on the back of it. 
Bat becaase in the service copy there is not added the name 
of ibe party who signs the original petition, which is subscribed 
by the same agent whose name is contained in the end, and 
i« i&doraed on the back of the service copy, it is objected 
"that no copy of the petition has been served** on the defen- 
^ in terms of law— that is, that as required by section 139 
of tile Act of Sederunt (10th July, 1839), a full copy of the 
petition has not been served. 

While the service copy here is an accurate manuscript of 
the original petition, and only omits to add the name of the 
ttubscribing agent, whose connections with the petition is, 
however, made snfficientiy to appear otherwise, this mere 
omission was thought not to be of importance enough to give 
truth to the statement that tiie defender had not been served 
with a full copy of the petition as required by law. The pre- 
sent objection, therefore, which amounts to a plea of no pro- 
coB, being baseless in fact, falls to the ground. 

In sapport of the validity of the citation, reference was 
nuide to see. 139, Act of Sederunt, (lOtii July, 1838,) aud to 
the following oases:— j^tcc^nan cfe Gray v. YuiUes, Jiui. 24, 



and May 22, 1882, 10 Sh., 235, 555; Bobifucn A Nivm v. 
WiUa^urg, Dec. 15, 1860, 33 Jor., 84. 

Act, C. B. Rowan, Ayr. AU. R. IC Bcvbbiooe, Ayr. 



15th Mat, 1865. 
SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(Sheriffs Sib A. Alison aztd H. Q. Bell.) 



A. t;. B. 



Damages — Slander — Veritas convicii — Privilege. —-4 
preacher brought an action of damages for slander 
against a liotel keeper. In defence, it was pleaded (Ij, 
that he made die statement in answer to inquiries, and 
on the faith of information given by his itervanis, and 

I was therefore privileged; (2), the statements were true. 

j Held, after proof that the statements were true and 
privileged. 

Thls was an action of damages for the nominal sum of 
£500, and also for solatium for verbal slander. 

Appearance was entered for the defender, and the 
record was made up by condescendence and defences. 
Both parties were allowed a proofl 

The pornier pleaded— (1) The defender having mali- 
donaly and without probable cause uttered and drcu- 
lated the foresaid false, calumnious, and injurious words, 
and statements of and concerning the pursuer, he is 
liable to him in damages therefor; (2) Tlie said words 
and statements having at least been false, calumnious, 
and injurious, the defender is liable in damages to the 
pursuer for having uttered and circukted the same; 
(3) The words and statements uttered and circulated by 
the defender as aforesaid are in themselves, and accord- 
ing to their ordinary acceptation and meaning, calumni- 
ous, but if explanation were neceflsary, they have the 
meaning attached to them in the summons ; (4) Gene- 
rally, in the circumstances, the pursuer is entitled to 
decree as concluded for, with expenses. 

The defender pleaded— (1) The words uttered by the 
defender in regard to the pursuer, as aforesaid, not being 
in themselves libellous, the present action is incompetent; 
(2) The communications made by the defender, in regard 
to the pursuer's conduct as aforesaid, having been made 
by him only in answer to inquiries regarding the moral 
character of a person representing hiooself to be an 
ordained mmister of the gospel, were, in the droumstances, 
privileged, and as such not libellous or sufficient in law 
to sustain the conclusions of the summons; (S) The 
statements made by the defender in regard to the pur- 
suer as aforesaid, not having been made maliciously, or 
without probable cause, the present action is incom- 
petent; (4) The statements made by the defender in 
regard to the pursuer, having been made without malice 
or want of probable c^use, were, in the whole circum- 
stances stated, justifiable; (5) The statements made by 
the defender in regard to the pursuer as aforesaid being 
true, the present action is incompetent; (6) In the whole 
circumstances stated, the defender ought to be assoilzied 
^m the conclusions of the summons, with expenses. 

f2» 
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The proof allowed baTing been led, and partiQi^ pro- 
curators heard, the Sheriff-SnlMtitiite pionoiinoed the 
following Interlooator: — 

Having heard parties' ptoeuraton^ and raramed ooniidera- 
tion of the proof and whole pr ooew, Finds that the sommons 
oondndes for the sum of £500 of damages, in respect of the 
defender having, in Novemher, 1863, made to three different 
persons certain false, calumnions, malicious, and injorioos, or 
at least false, calnmnious, and injurions, statements respecting 
the parsner Finds that the defender admits in his defeaoes 
that he repeated at least a portion of the statements com- 
plained of as libellous, hot denies that he made them malici- 
ously, and avers that it was only in answer to inquiries 
reguding the pursuer's moral cbaraeter; and further thsi he 
had prokMbble cause for what he snid, and that his statements 
were true: Finds that the statements which it is proved the 
defender made oonoeming the pursuer were calculated seri- 
ously to affset his character, and contain libeUoos matter: 
Finds, however, that it »ther appears they were not volun- 
teered by the defender, but were made in answer to inquiries 
oonoeming the pursuer or his affidrs: Finds farther that ih» 
aaid statements were avowedly made by the defender aolely 
in respect of certain communications whidk had been pre- 
viously made to him by two of his female servants, and he 
gave the persons to whom he repeated said statements to 
understand that be spoke of the pursuer in the way he did 
on the supposition that said communications were true: Finds 
that the said female servants, being the witnsssss J. K. and 
J. 8., have upon oath fully borne out the defender's state- 
ments regarding the pursuer; and as there is no ground for 
disoreditiDg the testimony of these witnesses, which has not 
been shaken in any material oiroumstance by the pnrsiier's 
ooi\jnnot proof, ths veritoi ammeii has beien established: 
Finds that it is settled law that weritoi eomvieii, when esta- 
blished, is a good defence to a claim of damages for slander, 
M'KeUar, January 14, 1869; Therefore, and upon the whole 
cause, sustains the delenoes, and assoilries the detodeR 
Finds the pursuer liable in expenses; allows an account 
thereof to be given in, and remits the same to the auditor to 
tax and report, and decerns. 

The punoer appealed, and thereafter the Sheriff pro- 
noanoed the following judgmeiit: — 

Having heard parties' proouatois at great kngth under 
the pursuer's i^peal, upon the Interiocutor appeided against, 
doeed reoord, proof adduced, and whole process, adheres to 
the Interlooutor appealed against) for the rsasons stated by 
the Sheriff-Substitute, and thoee in the following Note, but 
with this variation or alteration, that in Ihe whole droum- 
stances of the case, no expenses are found due, ifnd decerns. 

Non. — ^This is a rny singular case, and presents many 
features of a strange, it may be said, of an unprecedented, 
duuraoter. The pursuer, who states himsdf to be a native of 
Central Africa^ and who had been kidnapped in infancy, and 
carried off as a slave to Maryland in America^ and laboured 
as such there for a period of nineteen years, asserts that, 
having afterwards got nis liberty, and received a liberal edn- 
catimi, he was admitted as a minister of the gospel in oon- 
neotion with the Baptist Church in America, was afterwards 
sent as a missionaiy to Abyssbia, and having come to this 
country, he appears in Gla^fow as a preacher of the gospel in 
oonnection with some religious denominatieii. He now in- 
sists in this action against Uie defender, who is the keeper of 
a temperance hotel in the Candleiiggs, where the pursuer had 
been as a lodger during the autumn far some weeks, ftlMt«s«g 
damages for slander on the ground of the defender having 
calumniated and injured him in his reputation, by sttting to 
certain parties that he, the pursuer, had, while in the de- 
fender's hotel, attempted to use improper freedom with two 
of the defender's servant maids, and h»d dtand the one of 
them £3 to have oonueotion with him, and lor having called 
him a villain or scoundrel, or words to that efieot. The pur- 
suer farther alleges that these allegations were all fiUae; but 
that in consequence of the defender having made them in a 
public way, he has been eerioualy injured in his profession, 
fedings, and character, and thrown out of employment^ which 
he otherwise might have had in preaolung thegoepeL and 
oonverting the heathen. The defender does not deny that 



the wQtde uttered, if falser would be aotHMhle; but he aD«pi 
in d^hmoe the fferitoi eommcU, and statss that he only atid to 
persons makiiig inquiries about the pursuer what ke bid 
been told by hn, the defender's, servant giris, and thak vbt 
th^ stated was perfectly true, and could not be actiflaiUa. 

There are many particulars in the pursuer's aoooont of bit 
previous life and history which are in themsslvss soDMvfait 
improbable, particularly that of his being ssnt ttaoL MaiThsi 
•to Abyssinia as a missionary. But it is unneoesniytBit 
into these partioulan^ because no evidence whatsver \m ben 
adduoad to support the pursuer's statements of his prenou 



history and status in society. All that is eertain is that la 
appears in Glasgow, lodging in the defender's hotel, m i 



preacher of the gospel in connection with sosse religkNa body, 
and that he must not be calumniated in that character or b 
any other. The mere allegation that the defender hid itited 
diat the pursuer had oflered money to a servant gid in tbe 
del endbr's hotel for improper p urpo ses, without saying M 
it had been aooepted, or that anythins had foOowed, wM 
not in the ordinary case be libeUons, however improper is 
itself. But coupled with the averment that the de&ndtr bid 
called the punoer a "viUsia,* or sooundreL, or wodi to tbit 
effBct, and ssiring, whatever he may have beea fomwly, be 
was at the time EbeUed on, at leasts a preadier m oonneotka 
with a religions body, it beoo me a a suflBoieDt ground for 
damages if the dafiunatory words are proved t» baie been 
uttered, and are proved to have been fiUse. It booopei 
neoeasBiy, therefore, to consider the evidence on tbis poin^ 
and when this is done, there appears to be eridaios of i very 
serious nature on both sides. 

On the pe«t of the pursuer, the main dUBedty Ihststoon 
prssents itself is, that so fiur from having proved tbs lOeged 
statements uttered by the defender to be fidse, thedelnder 
under his proof, if the witnesses are to be believed, bii 
proved them to be true. The only witness addooed hji^ 
pursuer to prove that the defamatory statemeati attend i^ 
the defender were fidse, is the poraner himsd^ idndnui 
the whole story. On the other liand, the defender bn id- 
doced the two servant maids in question, who both conenrm 
swearing that the pursuer attempted to take impniMi 
liberties with them, and that he offisred one of thennoMf 
to have oonnection with her. There is some corrobonte 
also^ as to the £2 being oflbred, by the testimony of tbe pH, 
who said, in allusion to the £% when her ahest wn Unf 
searched, that it would buy a very good one lor the utide 
which was stated to have gone amissing. There then ii ^ 
evidence of Aee witnesses to one, and that one a party tone 
suit. 

In addition to thii^ it appears to the Sheriff Hut tbe 
probabilities of the case are in favour of the statement by^ 
defiender's witnesses on this point beinf true. ThestoiTfl^* 
pereon in the punoer's condition, who oaya that he bMeny 
1/6 in his possession, when leaving the hotel fiir BeUM^ aftv 
payfaig his passage, oflMng £2 to one of the girls in tbe nne 
hotol where he was living with hia wife, is so «hvm 
absurd and improbable that it never could have beai w 
jM^faeC of innmUion or wuMmaUim iy the girU, Itiiiooi* 
likely that they would rather have got up a stoiy mnehiaiB 
probable and likely to have been believed. The weUbnovB 
adage in sudi cases, "too improbable not to be tie^ 
appears to be strictly appHcaUe. The Sheriff is satidied tbit 
the servant girls must have had some foundation for wfaittbey 
said, though very probably they may have added sometbiDgte 
it It wiUbe obeerved that they do not say that the ponoa 
tmdertd them any money, or that they nld it. They ovj 
say that he ^glared it, which he might have done, althoogb be 
had not one penny in his pocket 

But if theee serious obstacles dog the pursoer^s ose^ 

difficulties not less serious beset the defender's. 
It is in the ihnt phice not a Uttle remariuble that altkosgb 

the servant gfads aaid that tbe pursuer had been addicted to 
theee improper practioeB with them during both the tiinolf 
was Hving at the hotel, yet they did not say a word abo^ 
to any one tall some weeks after he had iSnally left tbe bota. 
on the 16th October, and that then they mentioned it »it ^ 
the defender's wife, but to the defender himself. Inthe^ 
place, before the matter was divulged, tiie porsoer statsd W 
he had lost in the hotel some trinket or artidesof hiiwifti 
dress, for which he had got with thesanctioa and aid of tbe 
defendnv the servanti' tranks i»*i«1miL wham notbtitf «v 
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flmnd. lUi pitioMdiiig wm not liMj to aoften the feelings 
of the {wrtiee towards esch other. In the thiid plsoe^ smd 
whst u most nuiterisl of all, the defender is proWd to hare 
nid to one witness that the porsoer was a "▼illaia*" and 
although the other witness who came vp on the ooeasion, in 
ft itair in Baohanan Street^ cannot swear to the word 
NyiOam* haTing been need, jtit he swears that the defender 
SA utter some words to that effect. Now, in using snch 
exDiesdons in relation to the matter in question, he appeam 
to hsTe giten way ratiier to a nataral feeling of indignation 
St a peison in m pnrsaer^s oircamstanoes, and engaged in 
neh a celling as preaching the gospel, being involTed in sneh 
mfttteis at idl, than to have jostly weighed in the baknoe 
what it was tiie servant girls stated, supposing iHiat they 
aid was troe, really amounted to; at the most^ it was nothing 
more than a charge against the pursuer of an imnropsr pro- 
posal, which, happily for all conoemed, if made^ pro?ed 
•bortiTe. That eoiUd nerer authorise the applying the 
epithet " villain " to the pursuer, which is apfiropnate only 
to ooDBmitting crimes. 

Upon the whole, tiie pursuer^s case appean to fiul, beoause 
it Ib proved that the allegation whi<di formed the sukgeot 
natter of the charge was substantially founded in faet» 
lASk the defender is not entitled to his eocpenses, because he 
was not called upon to diaooss that matter at all, even 
ahboogh he was asked by parties about the pursuer's 
chaiaeter, and because, in giving the information, he used 
ttproMians of a much st r onger kind than the feota of the 
CMB^ even as he had been told theniy wammted. 

iA J. SnuoBAH. AU, T. Abkot. 



17th Mat, 1865. 

SHBBIFF COUBT, LANABKSHIBE-GLA8G0W. 

(Mb SfiBBZFF Glassiobo Bbll.) 



HVapdlb'b Sbquestsatiok. 
Shaw and Wylie competing. 

Evidence— Affidavit. — A hUl drawn hy the mo^er-m- 
lawofa bankrupt^ and endorsed by her wUhout reconree 
to her jDit, is not legal evidence of a debt^^laiM re* 
juted. 

AiBdaTit— Form of. — An affidavit refected because not 
signed eUher by the dahnant or by a magistrate. 

Voucher.— A biU paid by the debtor^ though pro forma 
borrowed by him^ is truly his document^ and a good 
voucher on which to claim, 

Bectified OtAh.-^Arrestments had been used on a diU-* 
genee^ but in the claim and affidavit no value had been 
put on ihem» — Held that the arrestments were securities; 
<&at an amended affidavit was competent, and the same 
oUowed. 

BiDft— Indoraationa Beared.— ii bankrupt granted biUs. 
These were blank endorsed by two holders^ one of whom 
claimed to rank on the bills^ but before claiming both 
indorsations were scored, — Held that the mereposses' 
iion of (he bitts thus scored instructed no right to them, 
and fAa< the original petyee was reinvested. 

The oompetitor Shaw gare in the fdllowing olgections to 
the Totea tendered for Wylie:— 

Alexander Orant^ bill, £66 19b 7d— The bill produced 
with the affidavit docB not inBtmet any indebtedneflB by 
(be bBDkmpt to the claimant. Said bill is the property 
of the Natkmal Bank of Scotland, and waa diaoounted 
hy the claimant with their agent, Mr John PariB, St 



BoUox branch of Baid bank, from whom it wbb borrowed 
by the claimant for the purpoee of voting. The said 
bank are the true holders of said bill, and are the only 
partieB who can competently vote thereon. 

Alexander Grants acoonnt, £5S 7b 5d — ^The oath pro- 
duced sets forth that the bankrupt ib owing the deponent 
the Bum of £53 78 5d, conform to account produced. 
No Buch account Ib owing by the bankrupt; the claimant 
having received from the bankrupt Bome time ago billa 
for the whole, or at least fw a large portion of said 
account, which bills the claimant paid away to Archd. 
M^Lauchlan as payment of an account due by the 
claimant to him. Said bills are still in the circle, and 
the holder of them will be entitled to rank on the 
bankrupt*B estate therefor. The claimant himself hav- 
ing been present at said election, and when said vote 
was taken it was incompetent for his mandatory to vote 
—Bee section 68 of the statute. 

James M^CaUj £29 lis Ud— The document alleged 
to be an oath is not such, not being signed either by the 
said James M^Call, or by a justice or magistrate, as 
required by the statute. The alleged oath does not bear 
that any Irfll is produced along with it. Said bill does 
not instruct any indebtedness to claimant; it is specially 
indoraed and transfisRed, and belongs to the Commerdal 
Bank of Scotland. 

John Forgie^ £79 4s lld-^The oath produced does 
not bear that it was taken before a Justice of the Peace 
«r magistrate, as required by the statute, and the name 
of no justice or magistrate is inserted in the affidavit, 
as required by the statute. The claimant is owing the 
bankrupt's estate a contra account, amounting to £19 
2b 4d, and the amount of this contra account should 
have been deducted £rom claim. The following items 
in the account produced are objected to as unvouched:— 

1864.— December 29— To Cash, £2 

1865.— February 14— To Gash, £0 14 

The oath sets forth that the bankrupt is owing the 
amount claimed conform to account docqueted as 
relative thereto. No such docqueted account is pro- 
duced with said oath. 

James Boyd^ £50 lis lid— The state of debt produced 
with the oath sets forth that the bankrupt is owing the 
claimant the sum of £20 10b, contained in a bill ac- 
cepted by the bankrupt, and payable 9th January, 1865. 
The sum of £8 was paid to account of said bill on 9th 
January, 1865, but no credit is given for said payment 
On 5th August last the bankrupt made payment to the 
ehumant of £10 to account of the account claimed, and 
on 28d August he paid the further sum of £3 to account, 
but no credit is given for either of said payments in the 
account produced with said oath. The said bill is not 
stated, SB produced in said oath, or in said account, as 
required by the statute. The mandate in favour of the 
party who voted is not dated, and does not contain the 
name of the bankrupt. The claimant recently used 
arrestments upon an action raised upon said bill in the 
Sheriff Court, in the hands of MeSBrs James McClelland 
& Co., accountants, Glasgow, as representing the Monk- 
land Iron and Steel Company, to attach funds in their 
hands belonging to the bankrupt, and upon which arrest- 
ments the claimant has failed to put a value as a security 
held by him, in terms of the statute— IfbocMdIs, 15th 
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July 1847; Gibson v. Greig, 17th December, 1858; 
JPCowan ▼. CUugh, 7th December, 1842; Hay ▼. Dur- 
ham, 5th February, 1850. 

Charles Tenant Grierson, £9 lOs ltd— The oath aeta 
teth that the bankrapt is justly indebted and owing the 
claimant the sam of £9 lOa 11^ per account annexed. 
No such sum is owing by the bankrupt's estate to the 
claimant, the whole amount owing having been already 
paid by the bankrupt to the claimant's agent, Messn 
GalbieaUi and M'Lay. The expense charged, not hav- 
ing been paid, does not form a proper item upon which to 
vote. The subscribing justice is not the' same as the 
one mentioned in the preamble of the oath. 

Archibald Graham, £11 5s 2d— The oath sets forth 
that the bankrupt is owing the sum of £11 56 2d to the 
cUimant, as per account produced therewith. On 18th 
January last the bankrupt paid the claimant the sum of 
£11 to account of said account, but the cbiimant has 
fiuled to giye credit for said payment in his account. 

Alexander Neilson, £18 9s OJd — There is produced 
along with the oath an extract registered protest, bearing 
that a bill for £ , accepted by the bankrupt, was 

protested on the day therein mentioned, but no such bill 
is produced along with the oath or said extract registered 
protest. The claimant recently used arrestments upon 
said extract registered protest, in the hands of Messrs 
McClelland, Son, & Co., accountants, Glasgow, as re- 
presenting the Monkland Iron and Steel Company, to 
attach funds in their hands, belonging to the bankrupt, 
in satisfaction of the debt due by the bankrupt to him, 
and the claimant in said oath has fkiled to put a value 
upon said arrestment as a security held by him in terms 
of the statute— TToocificfe, ut supra, 

William AUken Davidson, £85 8s 8d-- The oath sets 
forth that the bankrupt is justly indebted and owing the 
claimant the sum of £36, contained in a bill drawn by 
Mrs Janet Davidson upon and accepted by the bank- 
rupt, and endorsed by her to the claimant. Said bill 
was granted shortly before the bankrupt's sequestration 
in favour of Mrs Janet Davidson, the bankrupt's 
mother-in-law, and the chumant, to whom it is en- 
dorsed, is his brother-in-law, and both are conjunct 
and confident with him. Said bill was not endorsed by 
the said Janet Davidson to the claimant for value, and 
the words, ^^ without recourse," were added after the 
sequestration of the bankrupt. 

The competitor Wylie gave in objections to certain 
votes tendered for Shaw. 

Alexander APKinlay— The bills produced with the 
affidavit bear to have been granted by the bankrupt 
in favour of James M^Kinlay, to whom they still 
belong, the said bills never having been indoned to 
any person; at all events, the said biUs are not now 
endorsed to any person, and the said James M'Einlay 
is the creditor, if the debt is still owing. The claimant 
is not in right of the debt, there being no indorsation of 
the bills, and no other assignation of the alleged debt 
in his faYOur~-Nicol Y. Romansj 20th December, 1855; 
Kam V. M^CSibbin, 18th December, 1858; lirown v. 
M'CaUum, 7th March, 1845. 

Parties' procurators having been heaid on their re- 
spective objections, the Sheriff-Substitute pronounced the 
following Interlocutor:— 



Having again heard parties* pcoearatots on the notai of o)h 
jectioDS for James Shaw, acconntuit, GlMgow, whom ftifing, 
Alexander M'Kinlay. hone dealer tbece, and Aleiuds 
Wylie, accountant, Glasgow, oompetiton for the offies of 
trustee on the sequestrated esUtes of John Waddell, ooatne- 
tor, Townhead, Glasgow, finds and declares, fat Hm tmm 
stated in the annexed Note, the said Alazander Wjiie to 
have been duly elected trustee on said sequestrated eitata: 
Finds the unsuccessful competitors, Shaw and M'Kinlay, liiw 
in expenses, but subject to some modification, in res(»et tbik 
amended affidavits had to be given in by two of the daimiiilii 
who voted for the competitor Wylie before eflbot codd bo 
given to their votes: Allows an aooount of said sxpenM to 
be k)dged, and remits the same to the auditor to tszsndn- 
port, and decerns. 

NoTB.— At the meeting for the election, the votes for Shiv, 
whom Ruling, M'Kinlay, amounted to the sum of £884 li, 
and thoae for Wylie to £462 78 9d, giving the Utter as 
apparent majority of £68 Os Od. At the scrutiny, the Shenlf 
sustuned the foUowing objections to votes: For Wjli»-li^ 
to the vote of Alexander Grant, olaiming for £S3 7i 5d^ 
the extent of £45 3s, in respect it was instructed and adnnttsd 
that he had been paid the accounts referred to in his sffidsTi| 
to that extent; 2d, to the vote of John Foigie, dsimiof fo 
£79 48 lid, to the extent of £20 14s, in respect itMM totto 
amount of £2 14s were unvonched, and it was admitted thit 



Forgie owed the bankrupt a contra aooount amounting to £1(^ 
for which credit feU to be given; 8d, to the vote of Wilhsa 
Aitken Davidson, olaiming for £35 8s 8d, in respect theool^ 
voucher for said debt was a biU drawn by the baaknipti 
mother-in-law, shortly before the sequestraticn, upon tho 
bankrupt, and endoned by her, without reoouise to ti» 
claimant, who is the bankrupt's brother-in-law; and aoeh bul, 
inter conjvmetiu, is not, per te, sufficient evidence of a bom 
fide debt; 4th, to the vote of James BCCali, cUiming ftr 
£29 lis 1 Id, in respect that the affidavit was not signed eithflr 
:,by the said claimant or by a magistrate, as required by tte 
statute; 5th, to the vote of Charles Tennant GrieisoB, diim- 
ing for £9 10s 1 id, in respect it was instructed that t hewbjo 
account claimed on, with the exception of an item of espeoM 
which was not vouched, had been paid by the bankrapt t» 
the claimant's agents; and 6th, to the vote of ArcMbiU 
Graham, daimfaig for £11 Ss 2d, to the extent of £8, la 
respect it was instructed and admitted that the aooount «m 
overstated to that amount. The ewnulo amount of thoM de- 
ductions from the gross value fw Mr Wylie being £143 8s flOi 
left him in a minority of £68 6s Pd. It was farther oos- 
tended for the competitors Shaw and M'Eanlay, that the nto 
of Alexander Grant, claiming for £66 19s 7d, was bed» i^ 
respect that the National Bank of Scotland were the tne 
holders of the bill produced to vouch the daim, and tbit ttt 
oUdmant had merely borrowed it from the bank, where it bw 
been discounted, for the purpose of voting. A diligenoe «M 
granted for the recovery of writs to instruct thu objcotioo, 
and a receipt was discovered, granted by the cUdmsnt to the 
bank, acknowledging that he had received the bill from the 
bank of that date *' in law," the biU itself haviqg been doe 
and payable on 29th January preceding. But as ccnijanct 
to this receipt the bank books themselves were exhibited to 
the Sheriff by an entry, in which it appeared that the bill bid 
been paid by the daimant to the bank when it fell due; tad 
the Sheriff therefore held that the terms of the receipt i&b- 
sequently granted could not cut down the pre-existing fiMi« 
payment which reinvested the right to the bill in the 
claimant. It was also objected to the votes of James Bofl» 
eLaimmg for £50 lis 8d, and of Alexander Neilson, dsiffiing 
for £18 198 0}d, that arrestments had been used by the 
claimants to attach funds in the hands of debtors to the 
bankrupt, and that said daimanto had fuled to put say 
value on said arrestments. The Sheriff held that the STreet* 
ments fell to be valued as securitiee, but that it was com- 
petent to allow a valuation to be znade in rectified oathi, 
which was done accordingly, and as it only todc * ^ 
shillings off the respective amounts of the dainu, the ob* 
jection had little or no effect on the issue of the oompetitioii. 
Proceeding then to the objection stated by Wylie to tbe 
votes for Shaw, whom failing, M'Kinlay, the vote of Alss* 
M'Kinlay, daiming for £100 IDs 9d, was held bad, in respe^ 
that the only Touchers produced in suf^tort of the. claim 
were acceptances by the bankrupt to James M'Kinlay, by 
^whom they had been blank endorsed, and had beeniA"' 
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wBidi likBwisa blank endoned by the claimant; bat the 
UMkuntioBS of both were scored, bo that, ex fade of said 
bilK when prodooed they were not dooaments of debt 
iTtOftUeto the daioiant, seeing that wherever a bill is made 
ptyshie to a eertun individual, his name must be subscribed, 
Oft the bsek of it, to complete a transference to another 
jwty, and the scoring of the indorsation reinvests the 
mdorwr in the same rights that he possessed previous to 
gwng the bill [Tkanuon on Bills, page 256; and ^^ on 
BilH page 136). The scoring of the indocmtion, therefore^ 
OQ the bills in question, reinstated the original payee in the 
ijC^t to them, and the mere holding of the bills by the 
cUmsntinstmoted no right to them, because they were not 
a»de payable to -the bearer, and were not blank in the 
creditor's name, but were payable to another individual 
vhoie Usnk indorsation no longer stood upon them. It was 
nuwoesBsry to proceed further with Mr Wylie's objections, 
ttttsthrowiag out of Alexander M'Kinlay's vote restored 
mato a minority in value of £26 17s Ud. 
ftr«ai»-.T. Abhot. Far Wylie—J. M*Bbidb. 



25th Mat, 1865. 
^HttPP COOBT, LANARKSHIRB-GLASGOW. 
(SHSRipia Sib A. Alison and St&atrbbn.) 



Templeton 17. Hahiltok. 

^ fides ^YrMd—Depoat—yitium reaZe— TroBt— 
^ were consigned with an auctioneer for sale. He 
*W or pledged them^ and retained the advance. In an 
«<w» of interdict^ and for restitution against the 
P^r^ who had made the advance—Held that the con- 
^ffliment was trusty and that the Ukgal disposal of the 
PwAi and the appropriation of the advance^ did not 
flffaci Titiam reale to the transaction^ so as to 
(oithonse reslUution. 



HAM & Co. were auctioneerg, of which firm 
^ Canninghftm was the sole partner. Kinloch, a 
w in the employment of Cunningham & Co., was in 
*«MB with his salary. To pay theeoi and obtain some 
'^y for himself, Cunningham made a sale of certain 
Wi which had been consigned to him for sale, and 
*•> goods Kinloch resold or pledged for £11. Can- 
^K'wn, immediately after the sale, left the country; 
•"thereafier the owner of the goods, finding out 
*w they were, raised this action against Hamilton, 
» vhom Kinloch had sold and pledged them, for resti- 



J^ the record had been closed, the Sheriff-Sub- 
r^ paponounced the following Interlocutor:— 

Bating heard parties' procurators on the condaded pwof 
JV«>» cause, Finds, in point of fact, that in June last the 
^^^ ssnt to the auction room of D. Cunningham & Co., 
^^ 8jeet> Glasgow, the articles of drawing room fumi- 
^***»oned in the petition for sale on commission, either 
luS ^^^^ ^ pivately, provided a certain price then 
T|*««>«ld be obtamed therefor: Finds that the furniture 
■^^idingly afterwards exposed several times, by pubUc 
■««»» within said rooms, but withdrawn, because the prices 
JJ^aot be obtained: Fmds that, on 3d August last, Da?id 
JJJ^ham, the sole partner of said company, being then 
u Jr •'• ^ abeconding from Glasgow, delivered said articles 
^*r*^Kinlooh, who had acted as an occasional clerk and 
7^^ m the premises, that Kinloch might pledge or raise 
rnfjupon them; and he made out and gave Kinloch an 
«^wo SB if the artides had been bought by him, although no 
««»y whatever had been paid, and Kinloch was in the 



knowledge that the furniture bebnged to the pursuer: Finds 
that said artides were thereupon conveyed by Cunningham's 
porter to the auction rooms of the defender, in Argyle Street, 
where Kinloch shortly afterwards followed, and presenting the 
invoice to the defender, the latter, on Kinlooh*s request, made 
him an advance thereupon of £11, taking the receipt contain- 
ing the power of unrestricted sale therein written. No. 6/1 ; and 
the defender received into his possession, and he still keeps 
the effects: Finds that Kinloch, on obtaining the money, 
returned with it to Cunningham, and handed him part 
thereof, and in the course of that evening Cunningham 
disappeared from Glasgow, and has not since been heard of, 
and his place of business was dosed next day: Finds that 
while there is some evidence that Cunningham was, at the 
time of said transaction, indebted to Kinloch for the price 
of a Carron grate, which had been sdd at 2b, the price of a 
fly-whed, which had been sdd at 8s 6d, and the price of an 
old engine, which had been sold at 50s, and for certun 
services alleged to have been rendered as a derk, yet the 
true extent of the olaim has not been established, and no 
account of it had been rendered to Cunnmgham before his 
flight, and except by Kinloch's own testimony, there has been 
no evidence adduced to show that the latter did purchase the 
pursuer's said effects: Finds, therefore, that the pledging 
thereof for an advance was an act of oonversion thereof, done 
by Cunningham through the instrumentdity of Kinloch: 
Finds that the pursuer has not proved that the defender was 
awaie that said effects werp her property, and it has been 
shown that he made the advance in pwfeot good faith, and in 
the ordinary course of his business: and, in these circum- 
stances. Finds, in point of law, that as the pursuer had 
voluntarily delivered the furniture in question to Cunning- 
ham, with powers of sale, and as he thus acquired the lawful 
possession thereof, the defender, in dealing with him through 
Kinloch, and advancing said sum on the security thereof, is 
not bound to make restitution without recovering payment 
of his advance and interest; therefore recalls the interim 
interdict, refuses the prayer of the petition, and Finds that 
the pursuer is only entitled to delivery on payment of the 
advance and interest: Finds the pursuer liable in expenses, 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report^ and decerns. 

Note. — ^Xhe owner of goods of which he has been de* 
prived by theft is entitled to reclaim them even in the 
hands of an innocent third party, who may have purchased 
them in bona fides; Bell's Principles, sec. 527—*' but if one 
in lawful possession of a thing sell it to another without 
notice, the sde is good," lb., sec. 529. And that lawful pos- 
session protects also a party who makes advances on them, 
which the true owner must repay before being entitied to 
restitution. See Colquhoun v. Finlay <fc Co,, 16th Nov., 1816» 
F.C.; JSde & Bond v. Finlay, 15th May, 1818, F.C.; Johsih 
stcn V. ScoU, 14th Nov., 1818, F.C. Cunningham, it has 
been seen, was the pursuer's agent, to whom she entrusted 
the lawfd custody of her goods; and as he committed a fraud 
it is more reasonable that she should suffer the loss which 
was thereby occadoned than the defender, who knew nothing 
of their relation, nor of the circumstances. At the same 
time, as it is sufficientiy pldn that the sham transaction be- 
tween Kinloch and Cunnmgham was only a scheme concerted 
to procure the advance, the pursuer will be entitled, on 
satisfymg the defender's demand, to recover from him her 
property; and he will be to blame if, after this litigation he 
does not afford her a reasonable opportunity of doing so. ' 

'The pursuer appealed, and after a hearing, the Sheriff 
pronounced the follotiring judgment : — 

Having heard parties' procurators under the pursuer^s ap* 
peal upon the Interlocutor appeded against, proof adduced, 
and whole process, for the reasons stated in the subjoined 
Note, Adheres to the Interlooator impeded agabst, and dis- 
misses the apped. 

Note,— The facts of this case are extremely nmple. and 
so far as they bear upon it are shorUy these:— The pursuer 
having some artides of furniture to dispose of, took them to 
one Cunningham, an auctioneer, and left the furniture with 
him in his auction rooms, with power to sell the same either 
by public sde or by private bargain on her account In- 
stead, however, of carrying out the trust thus Mposed in him. 
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C nnahi g Tmm made oT«r the laniilarat midor m kind of mUs^ 
to ono Ejolooh, who mwMinnilly aefced m hk dork, for no 
Talae pud al tho tuna^ bat, aa (hay lay, in pmnmt of Mma 
old balanoM gtaading batwaen (ham, and Jiialooh having 
got poaMMion of the fninitara took it to tha dafendar Hamir 
ton, zapraeanting it aa hia own. Hamilton raod?ad it into 
hii pcanuMain perfaot boma^fi^e, and adtanoad XU upon i(^ 
whioh waa paid ovar to Kinloch, and nazt day Conningham 
■hot np hia shop and abaoonded; and tha pcaiant action ii 
bionght by Mn Tamplaton, the original owner, for roetitn- 
tioQ of (he fomitore from Hamiltoii, and to interdict him 
from eeUing it, npon the ground of Ua being affected with a 
viUnm reale, from the frauddent oondoet of Connioj^iam and 
Kinlooh in the diapoaal of it In thoee oiioamstanoei the 
Sheriff haa no doubt that no vUkm rmUe attaohea to the 
fnnitare, and that whatarer daim or action the poraoer may 
haTe againit the perpetmtora of the fraud, the pnnuer ii not 
antitlad to daim the Ibniitara m tpeeU from the defandw, 
who aoquirad it in tha ordinary oouraa cl burinam, at least 
without paving him tha advance made npon it. 

UlMirU%jmru diat (halt or robbeiy affizei a aOMM fva2« 
to any property thne fdonioiHly aoquiiad, and that tha owner 
ia not bound to xeimbnme the pommeor of any adfaaoa *n^t 
upon it. But breach of trust has no sndk aebot Hie ease 
therefore turns upon (he point whether the mis«ppropriatioi& 
ol the fnmituia, or its prios^ by Gunnini^iam and KSni/w^^^ ^ 
was theft or breach of feruat It appaara dearly to be the 
lattsr, only because Cunningham acqursd the pnssssrian of 
the lamituza, not by theft or videoce, but with the full 
ooosent of (he owner, who authorised him to seU it dther 
1^ public roup or private baigain. When Guanimdiam, 
tfaerafora^ seat the fumituie i»udulmay by msMs of 
Kinlodi to (ha defender, and appropriated the money 
got frr it to his own purposes^ he oommitted an illegal and 
frandulant act, bnt it was not theft. It is the taking an 

nrlida without consent of (ha owner that constitutes thefts not 
the frandulenl misuse of it when got Thb ^j^v f^'^ nm 
be thin, but it is quite ooosiatant with prindplfl^ and runs 
through all the oases in (he Justiciary Courta on the sub- 
ject Thus a butler who pledges silver plate oommidad to 
his diaige, or a footman who makea awav with Us maatsr^s 
Every, or a watduiaker who sdls or pledges a watoh en- 
toutted to him to be deaned or repaired, undoubtedly commit 
thefts and the articles taken become afieoted with a vUkm 
nOe, and may be vindksated by the owner, in whcee hands 
aoever th^ may be found. Bnt if the watoh is put into (he 



watdmiaksr^s hands, not to dean or repair, but to be disposed 
of to tiia bjaat advantage, ftnd he sells it aocordinfi^y, and 

- -^ ~^^ **^ . .- oajeweUsr 

advantage, 
I money, 
lagainst 
dther 
> ftaUf 
eannot be redaimad by the original ownsr from the 
holder, as stolen goods may. Thb distinction bears die- 
tinotly upon the present case, aa Cunningham was in the 
kwfiil pn ss e s ri o n of the furniture, having recdved it from the 
pursusr, the owner of it, with full power to ssU it dthsr by 
publie sale or private baigain. 

Act. W. B. LnoH. AU. J. L. Lavo. 




S7tb Mat, 1865. 
SHEBIFF OOUBT, PBRTHSHIBK-^PBBIH. 

(SBtBIitB Q0BDOM AMD BlBOLaT.) 

John Malloch, PetUioner. 

Aliment — Civil — Criminal-— Salmon Poaching— Sum- 
mary Prooedoxe Act— il partif convicted of a breach 
of the Salman Fuhenei^ Aet$^ IBM and 1862, wot 
imprieaned. He appUed for aUment mder the Act of 
Qrace.'^ffeld, 6y the Shenff-SubttUute, (hat ihe ap- 



pUcant wiu entUled to aUrnenL On o^pedl^ revmtd^ 
and held (hat, as the proeedure woe crtMMoi, lo 
aliment was due. 

A PBH0OK conrieted of ooBtr«?«otion of the Silon 
Pishcry Acta was imprisoned for payment of peoahjuid 
eipenaea. He applied to the Sheriff for aliment under 
the Act of Once, and was opposed by the inoarantor. 
An agent being assigned to the d^>tor, and npm a 
hearing, the following Interlocutor was praDOianoed by 
the Sheriff-Sohstitate (Dr Barclay):— 

Having heard parties procurators, snd made sfbudon, 
In respect of the reasons set forth in the snnezed Nofeai, fbdl 
the petitioner entitled to an aliment from hii ianieentor, ft 
the »te of six pence steriing each day so long ae detained ia 
prison, unless ttie same be sooner readied, and gnatieaoaBi 
lor mtiaBating this deliveranoe to the iaQsraemtai| asd d» 
taining creditors, in order that immediate oooaignetHn of tea 
shillings in terms of the statute be made, and fotan alimnt 
provided within tiie spaoe of ten days after iatimatim, riA 
oertifioation that friUng in such proviaien the petilMwr viB 
be set at liberty in terms of law: Finds no egprnm doe op 
to this date. 

Noffs.— Tliis is an appUoation for aliment wider tiie Art 
of Graoe, 1696, e. 82. It la oppoeed by tiw iooaiwetor. 
The appUoant is inoaroerated for £S of modUed peoaltiei, 
with £2 of expenses, under a conviction obtabed brfora tbe 
Sheriff at the instance of "William BUir, writw is P«, 
authorised to posecute in virtue of the Act of Psriinawt. 
Theee penalties are for contraventioa of tiie "SiIbkb 
Pieheries (Scothmd) Act, 1862," sections 9 snd 11» asd '^A* 
Tnj Pieheries Act^ 1858/ sect. 4. The oflimoe ii ''9^ 
in doee time." 

Hie question is one of public impoitaaoe^ end ii itt*M 
with considerable diflBcolty. Stherto such conridioM wt 
been treated as civil, to the effect of the convieted pHWi 
when imprisoned, receiving aliment from the ^^^''^'''^ 
In Perth, the statutory oonsignation of les, leqaned by Aa 
6, Geo. lY., o. 62, was usually made, and for eerenl pm 
the piieoners applied and obtained the benefit of afinw 
under the Act of Qsaoe without opposition. latte^r * 
Blair, the derk of the board, made an ammgement ritk im 
keeper of the prleon to refund the expense ci sIIbmbI at 111 ; 
VBual rate without putting prisoners to the tnmUe esd * | 

rae of making separate applications. In the pnaait a* 
haa not mwle the statutory consignaticn, ud he i^ 
insists that the prisoner is not entitled to aliment ai s «•> 
debtor, but that he falls to be alimeaited from the piiis* 
public funds as a oriminaL 

As the case was one which obviously intereeted tbe Wt^ 
board, the Sheriff-Sabstituto ordered notice to be madiV 
them that they might appear for their intereet, beteW 
after a meeting, they have declined to do. Ae the pi^ 
had also separate interests, an agent was saeigwed m^^ 
the case has been very aUy argued on both lidea Aa » 
portent qoestion ia also involved, whether the keeper « "* 
prison can receive eoch priaonere without the etst ittwy^ 
eignation of the alimentary fund? Whether he leAaii 
receive them unless with such consignation, or reoaim w 
without the afimentary Amd, he is exposed to reeponaHS 
And the question therefore is important in that viev, eon 
regulate future procedure. 

In support of the appUoation, there stands the udbidM 
and unrevetned dedsfon of the Supreme Courts 16th ?<!*«■ 
1837— iZoftuwoii V. OoUm, Omi ofSeaion Otm ^ ^I 
p. 572. That case waa very maturely comide red ^ 
printed informatians, and although the judgea did ei^ 
difficult, yet foUowing upon a long trsot of dedaiosa taj 
effect that where a fine was awarded to a pri^g 
although for a criminal offence^ they unanimonaly t^w 
waa a mere civil debt» and the peraon imprisoned for p^ 
at the private instanoe was entitled to aliment under tse^ 
of Grace. Accordingly, in the case of Robinson tbe^ 
affirmed the judgment of the magistrates of Aberdeen, i^ 
ing aliment to a priaoner under the conviction fo* ^ 
salmon in dose time— the identical oflbnoe for whkhMawe 
the petitioner, is now saffHing impiiaoament I t ^. j 
observed that Robinson, the prosecutor, was undariaw 
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affgooM ^ voder seetion 10 of the Statate by the proprieton 
of lahnon fisheries in the river Doyercm •>-» title quite 
•ul^goiis to thftt of Mr Bhur in this oMe. 

So fu from the dedrion in BoUnaon** case having been 
spwt, it reoeitee confirmation b j the more reoent onanimou 
MdoB by the Judges in Exohequeor, 1860, The Advocate- 
SmtMl V. The Magittrata of /nvemcn, 38 Juritt, p. 303. 
hi that caw a man wae imprisoned for kSling game mthoot 
• certificate, whereon he incuned the penalty of doable asMis- 
nent, for non-payment of which he waa imprisoned at the 
Muce of the (kowiL, Hie Court unanimously afiSrmed the 
jsdgment of the Magistrates of Inverness, allowing the man 
aSnMot ss a civil debtor. No doubt this man was not im- 
priaooed eaq[>nssly on a conviction ibr the penalty for shooting 
vithrattbelioeiise. Tet the aanesment of double duty was 
iuAj of a penal nature, founded on the contravention of the 
Hatats^ and yet it was held to be a civil debt. 

The aigument of the incaroerator for immunitjr fkom the 
obGgatioa to aUment was founded on a reoent decision of the 
Covrtof Justioianr in a case which went from this county. 
It VIS there decided that a party prosecuted under the Sal- 
noo Kahiag Statutes was not entitled to aSSat himself as a 
witaeo. The case is that of ITJatr v. ifttalUtt 4lb ifo^toeft, 9th 
Hy, 1864. As reported in the JuriU, YoL izzvi., p. 714 ,it 
irill bo obwrved tliat the case of Robinson was not mentioned 
by 107 of the Judges, or any observation made by any of 
tin that it had beoi ill decided, and was no longer to be 
Ud a& authority, and therefore it cannot be said ttiat Mit- 
cUTi caie upset the authority of the well-considered decirion 
is BoUasen. Tbe question arose under the Evidence Act, 
U Tict, c 20. Previous to that Act no party in anv cause, 
nil or criminal, could be a witness for or against himself. 
1^ Aet removed tins objection witb the exception " of any 
pens vho in anj criminal proceeding is duurged with the 
wiWMiiuii of any indictable offence, or any offence puamhabU 
« maofy ecmemetum," The question, therefore, was simply 
fleofadn^Bsion of evidence^ and to decide which it had to 
Wnevtained whether the action was one purely of a civil 
Mtore or &U witliin the exception of a prosecution for offence. 
'^ Shuiff-Snbstitute held that the case waa of a mixed char- 
Mier, hut partating much more of the civil than of the 
^BBuial elements He was led to this conclusion, firstly. By 
ftolaotthat the ofienoe was one merely fiMfiiai prokSritmi 
imI not malvm im ee, although he was quite aware that this 
Moetion, perfaiaps unwisely, has not of late been allowed so 
9uk as formerlj to prevaL Secondly, The complaint was 
It the instance of a private party, and the P^iuJty did not go 
l» the public funds but to a proprietary body. Tmrdly, That 
ttacQB?ioted party did not reqube to be present when the 
MkbmhI was gi-ven, and he had fourteen days within which 
h aught satisfy the award. Fourthly, That the penaltv 
nrvded could be recovered by poinding of the defender^ 
•ombiss a mode of punishment unknown in strictly criminal 
W; and, IiasUy, lliat when imprisoned, it had been solemnly 
mod that he was entitled to the benefit of the Act of 
"Aiaoo, olearly applicable only to civU prisoners. The Sub- 
ititnto is now aware that in the huny cl the trial he placed 
tiio caie on the record under the somewhat unmeaning titie 
«f one qvaei eMl, but his meaning he fully expressed orally. 
•Ba meant that the case was not strictly crmiinal, but only a 
an! suit for a civil penalty founded on a qum 'deliet. The Sob- 
-ititote of course respectfully bows to the judgment of the 
aajority of the Court finding that in such a case a defender can- 
tot ofier himself as a witness, but he refrains from carzying that 
deorion one deoree &rther, so as to set aside the unanimous 
nd solemn decirion of the Supreme Court finding a party, 
tDdor the same droumstsnces as the applicant hen, entitled 
to alonent under the Act of Oraoe. The Substitute has 
ilvays felt tbe danger of local magistrates extending the 
Aogo of decisions so as to include oSier extraneous matters 
^ apparent analogy. In this case it is obvious, if he was to 
dsteonnine inf erentially on the reoent case given by a minority 
of the Judges, and to refuse the applicant aliment, it would 
he directly to reverse the unanimous decision in the case of 
Botinson. 

The incarceration of Malloch is both for penalty and costs. 
Bot it was nnanimouslv proved that a party found liable in 
coits, in addition to a fine, for the perpetration of a criminal 
offimoe, charged at the instance of the Fiscal for the public 
j&tenst^ eouM not be summarily imprisoned to enf oice pay- 



ment of costs (15th July, 1843, Graham, 1 Srcwn, BIO; 
see^ to same efibot, 30th June, 1862, Speace, 4 Juriet, 200). 

Mr Blair very ingeniously argued that there were a variety 
of matters in the reoent statutes which virtually upset the 
grounds on which the Judges proceeded in the case of Rolun* 
son. There can be no quwtion but such exist, and perhaps, 
when brought under the notice of the same Court as gave 
the derision in Robinson's case, they may see their way to 
introduce another rule. But the Substitute repeats that such 
procedure on the part of a local Judffe would be rash and 
unoonatitutional. It might lead to ttie result that in one 
county a salmon poacher would be held a dvil debtor, 
entitled to aliment from his incaroerator, and, in the next 
county, be dasrified as a criminal, supported on the same fund 
that sustains the thief. 

The Substitute may shortly notice the pleas urged by the 
inoarceiator. 

1st. It was pled that Collins (m Robinson's case) was 
incarcerated on a conviction under the Act of George IV., 
whereas Malloch is in prison on a conviction under the Act^ 
1862, and the Tay Act, 1858. The answer is, that the Act 
of George IV. is not repealed by any subsequent Act which 
merely make/oKAer provieUme for the regulation of fisheriei^ 
and the removal of obstructions, and the prevention of 
illegal fishings. 

2d. It was pled that, under the Act of George IV., any 
person may prosecute as informer, and who might apply the 
penalty for his own benefit. But under the subwquent 
statutes the derk of the district board is first mentioned as 
the prosecutor, but with the addition of " any other person;" 
and where the clerk prosecutes the penaUiee are to be paid 
over to the dirtrict board towards defraying the expenses 
incurred in oairying into exeoutien the provirions of the 
statute, and where an informer recovers, Uien the Sheriff or 
Justice may direct the application. But in that case the 
sum may be given to reward the diligenoe of the private 
vindicator of the statute. The answer to this is obvioua. 
The diaracter of the ofiElmoe is nowise changed b^ that of the 
prosecutor, nor the final application of the iMnalties. Itnever 
can be supposed that the same offence is criminal when 
prosecuted by one party, and dvil when the proeeeution is at 
the instance of a different party. One thing is apparent^ 
that the Fiscal is not cnoe menticined in aa^r <i the s t atu t es^ 
nor can the penalty be applied to the puUio tanda which go 
to aliment criminal prisoners. 

3d. It was pled that, whilst under the Act of Georse lY, 
fourteen days was imperatively given to the convicted party 
to satisfy the oonvMstion before execution could proceed 
dther against his person or property, by the recent Adf, 
1862, offenders under one section (27), for the spedal oflbnee 
of night salmon poaching, who are convicted in the penalty, 
must make instant payment, foiling which, immediate exeoa- 
tion by imprisonment is permitted. It is also argued that, 
whihit under tiie prior Act, the case might be tried before 
the Court of the county of the offence^ or that of the domicae 
of the ofifander, in the latter Act the fbrmer is only stated, 
which, it is said, recognises the loeue delieti. But the general 
answer applies to all these observations, that the charMter of 
the ofifonce remains un^sturbed; and spedally, that boUi 
statutes are still in observance, and the Act, 1862, gives still 
more a dvil aspect to the nature of the penalties, by enactiog 
that ihey may be recovered by ordinary actiim, or in the 
Small Debt Court of the Sheriff (section 31). 

One exceedingly strong argument will be found in the 27th 
section of the Act above noticed. Kight poadiing is thereby 
expressly declared to be "a criminal offence," and the ofiender 
is deprived of the privilege of fourteen days to |^y the fine^ 
but ui sulneot to immediate imprisonment: this exception 
deariy impoes that the other offences under the Acts are to 
be still dealt with as dvil debts. To hold that all ofiendets 
under the Sa^wn Fishing Acts are now to be hdd criminal, 
would lead to extraordinary results. Taking an undean 
salmon— nay, even presenting it on the table of hospitality — 
leaving a fishing boat or net on the beach— using salmon roe 
for bait— throwing sawdust into a river, and many other 
ofiencea the most trivial, must henceforth be hdd as criminal, 
and the unfortunate offender dealt with in prison in the same 
dasB as the most abandoned citminaL 

In addition to these pleas set up by the incaieei»tor, the 
Substitiite mftj mention two other points wortby of oon* 
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ndention. First, In the Prunn Act» 1860, then is a defini- 
tion of dvil And criminal priBonera. The former is specially 
enumerated, the latter is made to comprehend all other 
descriptions of prisoners. Ciril prisoners are declared to in- 
dnde ** all those imprisoned for non-payment of civil debts doe 
to subjects." In the present case the penalty is doe to a 
subject. The question remains, Is it a civil debt! A crimi- 
nal debt is a solecism. The next clause specifies as civil 
debtors, " prisoners for debts and taxes due to the crown, aoi 
being fines or penalties inflicted on conviction of offences." 
TbJM latter part of the clause no doubt covers this esse as being 
a fine or penalty "inflicted on conviction of an offence. 
But it is impossible to disjoin this part of the dause from the 
leading words which imports that the fine or penalty must be 
to the Crown and not to a subject. 

The Substitute may lastly refer to the recent Summaiy 
Criminal Prosecution Statute, 1864, for a definition of crimi- 
nal* and dvil cases; but so far only as the same is to regu- 
late the Court of Appeal Under that dectsion any appeal 
from the conviction under consideration would dearly be to 
the Justiciary. But the Prison and the Procedure Acts only 
regulate the economy of the prison and the appellate juris- 
diction, caving the question of aliment of prisoners quite open. 
Indeed the Prisoners' Act expreedy excepts the aliment of 
prisonen from the enactments (sect. 76). 

Tlte incaroerator pressed the seeming contradiotion of 
offenders against the game laws on land being dealt with as 
criminals, whilst the offenders against the protecting laws of 
fish are to be dealt with in a more dignified style. Hie 
answer is, that a judge has only to administer and not to 
attempt to reconcile the law. Tlie question as to the right 
of ofiiniders imprisoned under the Day IVsspass Act to be 
alimented at the cost of proprietors has never yet been tried, 
and therefore is an open question. Under the Night Poach- 
ing Act the conviction is at the instance of the fiscal, and 
expresdy declared a criminal offence, so there can be no 
question of the proper denial of aliment. Bendes, the pursittt 
of game generally involves a trespass on land being private 
property. Game itself forms no distinct estate, but salmon 
fislungs are actual heritable estate, though the fish that pass 
through the localities are not property until caught. Thus a 
distinotion, however shadowy, may be found to exist between 
the prindplea of the two codes of laws regulating game and 
fish* 

On the whde, the Substitute, with much consideration, and 
not a Uttie hedtation, has come to the condudon that he is 
bound to follow the authority of the case of Robinson nntil it 
is set adde by the same authority as gave it sanction. Not- 
withstanding all the alterations of form in subsequent 
statutes, the ofifence for which Malloch is now in prison is 
identical in every particular with that for which Collins stood 
committed. If Collins was hdd entitled to aliment so should 
Malloch. The salmon proprietors were quite aware of the 
fight to aliment as recognised in the case of Robinson. If 
they desired a change of tiie law, it was easy in subsequent 
statutes expressly to have dechired that offenders against the 
fishing laws were henceforth to be dealt witli as criminals, 
and not to be entitied to the privileges of dvil debtors. Ph>- 
vidiug lor so many alterations of the law, and never once 
toudung this dearly established right to aliment, it must be 
held that it was not inadvertentiy allowed to stand as it did. 

The incaroerator in this case views the recent decision by a 
majority of the Justidanr Court as a legislative aot amending 
the Fishery Statutes. He argues that tiie Court, having hdd 
that the offence is criminal to the efl^ of exdnding the ac- 
cused from bemg a witness, so he in all other pdnts must-ba 
strictiy dealt with as a criminal. The incaroerator therefore 
maintained that the ofiender must now be penonally present 
at the giring of judgment, and therefora he insists tiiat when 
an accused party pleads not guilty, and an adjournment be- 
comes necessary, he must be committed to prison, unless he 
finds bail to appear at all future diets. The statutes have no 
such providon, and the practice has hitherto not been as is 
now sought to be introduced. Having the Act 1701 in view, 
and the prindples of constitutional liberty and justice, he will 
be a bold magistrate who will for the first time thus tamper 
with the liberty of the subject. (See the case of Linton as in 
this, SOtii Nov., 1860, 83 Jitritt, p. 37.) 

It is worthy of remark that the Prison Board has now less 
interest to contend the matter than formerly. Under a re- 
cent rule in Bxdieqner, all prisoners who stand convicted "hf 



I the Skerifmn alimented in prison by Bxdwquer. Hoi^Inv' 

ever, will lead to this fitrther anomdy, should theiocvoKsts 

; in this case prevail, that those convicted of salmoD potcfaing by 

, the Sheriff will have thdr maintenance in prison defrajd bj 

' the national exchequer, but when convicted bj Jjotkm, 

i the burden will fall on the prison funds. If the dadnaia 

I Robinson's case be still hdd to rule, then it will fiOlooneidMr, 

! but on the proprietary, whose property is sought thus ipedil^ 

' to be protected. If such prisoners are to be hdd uaotes- 

I titled to aliment from tiidr indiridud incaroerston, dm 

equally so should all who are imprisoned for the naownv 

pendties for offences under generd and locd statote^ dm 

- sued for by private parties for their own individiul benefit, 

I and not for vindication of public justice and safety. 

The sdidtor assigned to the applicant seesM to have s int 
daim for costs, and should the contention be carried tetter, 
after the above dear indication of opinitai, his daim ought ts 
be rsoogniaed. 

On an appeal and rodaimiug petition, folbwed wiih 
I answers (drawn by ooonael), ibe following jndgnent 
was pronounced by the Sheriff: — 

The Sheriff, having oonddered the defender** appeil, dtb 
reclaiming petition in support thereof, and ansven for the 
pursuer or applicant, sustains the appeal, reosUi the Inter 
locotor appealed from, dismisses the petition Knde so ex- 
penses due to dther party, and decerns. 

Note.— The applicant was incarcerated in firtoe of s 
sentence of the Sheriff-Substitute, pronounced under a con- 
plaint at the instance of Mr Blair, writer, foanAd vponj 
breach of the Sahnon Fisheries (Scotiaad) Ad, 1^> j^*°" 
26 Vict. The present application was made for an order es 
Mr Blair, as incaroerator, to pay aliment to the H^^ 
and the Sheriff-Substitute ordered Mr Blair to W^ 
to the applicant at the rate of 6d per day. A^ «> 
judgment Mr Blair appealed,^d lodged a '^^^^'^^'S^^^ 
m St 
the _ 

(even if the judgaient t 

no injury by tbls delay, as he was alimented bf ^.ff"? 
authorities on fuUy as good fore as he oonld poran wtti 
fid. The Sheriff oonddered the pohit raised of ubP;^ 
as invdving the question whether the procesdiDgi omv tM 
Salmon Fisheries Aot are dvil or criminaL In thefiff* 
case, the party sentenced to imprisonment wodd be eaiuM 
to aliment; in the latter case he would not, and tiie jw 
authorities would require to aliment him as s 0>b>* 
prisoner. The Sheriff intimated his opinioB to be *d^J| 
the applicant's claim for eJiment — ^first, in ^^^^fji 
deddon in the case of Blair v. MiteheU and 3fdlM> ^^ 
July, 1864, where it was hdd that a party »oemddj^ 
offence under the Sahnon Fisheries Act codd not <w | 
evidence in hts own favour, as the Evidence Aot tfo*" ; 
from the privilege of giving evidence "any p^won "•■ 
any crimind pr^)eeding is chai^ged with the oanmitffl^ 
any indictable offence, or any offence punishable on """"J 
conviction;" and second, in respect of the 28th >»t« j; 
Summary Procedure (Scotiand) Act, 27 k 28 Vict, !^' 5 1 
which, according to the Sheriff's opinion, indudee ^^^ 
definition of criminal the procedure under the 25 aDd28 vin 
Able answers;i,to the reclaiming petition have ben lo 
in which every argument whidi oonld be submitted inn 
of the Interlocutor has been urged; but these sigamei^ 
not remove the doubts expressed by the Sheriff tjiw' 
soundness of the Interlocutor. He, however, <^7^ 
Boundng judgment, as he understood there was an sjfoitf 
the Circuit CJourt of Justidary, which to some «***'5!«i 
this question, and he was averse to pronounce * J!^ 
whidi might have the effect of changing the ooone of Jf^ 
ure which has been hitherto foUowed in tiiis Court m « 
cases as the present, while there might be di^^^JJ 
taken by the Supreme Court. The appeal has now, hofWf 
been disposed of, and in the direction of the views etp^ 
by the Sheriff. He, therefore, does not hedtate to i wj 
Interlocutor which ordered the incaroerator to g**® •*"?"f 
theappUcant. The Sheriff wiU only fbrtiier rsmark, tw 
thinks the case of Bldr cannot be explained upon any on 

ground than that conviotions under the Salaion FbJ«^ 
are pronounced in a " criminal pcooeeding," while the deop 



n support of his apped. Before l£e answers *^]^J^. 
ihe period of imprisonment had expired, but the tVf^^ 
[even if the judgment shoidd have been adhered to) m^ 
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tt RiAautm v. OoUint (which perhaps would not now he j 
Teported eren with reference to the proceedings under that ; 
Act) was pronoanced with reference to a sentence obtained , 
Quder ft provision in a different statute. The latter case is ; 
therefore not an authority directly applicable to the case under , 
the 25th and 26th' Vict., while the case of Blair rules that | 
meeed^ under the latter Act are of a criminal nature. ' 
Ftrther, the 28th section of 27 and 28 Vict, cap. 63, appears ' 



I eriminal nature, and, 
from the incsrcerator, 



if so, aliment cannot be demanded 



agent obtuning, on the let current, the witness* signature to 
the officer's execution. 

So standing, the facts and the officer's execution being now 
assumed to be complete, the Court was asked, in terms of the 
pursuer's last motion in the case, in effect to sustain it. This 
the Sheriff Substitute was unable to do, being of opinion that 
the execution was a6 origine null for want of the witness' 

*-.»^. —w - .^ -. , — r .. signature, and that the attempted mode of remedying this 

tolefctle coDcfi^vely (if anything fiirther were necessary)' that ^defect, after contention taken on the question of its invalidity, 
I eoQTiction under the 25th and 26th Vict, is a proceeding of was inadmissible. 

Two things are, by the positive requirement of law, made 
necessary to constitute a formal and valid execution of citation 
— the signature of the offioer-executor, and the signature of 
an attesting witness to the fact of service. The signature of 
each of these parties is enjoined equally imperatively by statute 
and by Act of Sederunt. The Act 1 and 2 Vict., c. 119, sec. 
23, declares that " both shall attest the execution by their 
subscriptions in common form;" and by section 15 of the Act 
of Sederunt, July 10, 1889, it is declared that ''all executions 
and returns shall be signed by the officer and the witness who 
was present at the execution. These are among the conditions, 
compliance with which, in terms of the said statute, is essential 
in order to any summons being " deemed to be duly served 
and executed." 

Such being the peremptory rule of law on the matter in 
hand, it was thought that the original informality amounting 
to nullity, attaching to the officer's execution in this case, ad- 
mitted not of cure, by the obtaining in the manner before 
explained of the witness' signature thereto ex intervaUo and 
after actual contention tt» foro. 
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Ettcation— WitneaB— Act of Sederunt, 10th July, 1839, 
«c 15—16 and 17 Vict., cap. 80, sec. 9—1 and 2 
Vkst., eap. 119, aec. 23.— TAc execution of service of 
Q ordinary summons was not signed hy the witness. 
J^ execution was objected to as informaL The pur- 
^ by motion, offered to supply the omission, and 
^ ex proprio motn, get the witness to sign. The 
Sf^ff-Substitute dismissed the action. On appeal, the 
S^ff-Deputy sustained the execution and repelled the 
pnHmhutry defences. 

I^ record was dosed on a minute of de^oe, in which 
^ ns inter alia stated that the execntion was not in terms 
tf the Sheriff Court Act, the execatiou annexed to the 
*UUD0D8 not being signed by the witness — otherwise the 
*ttCQtion was correct. Thereafter a disciiBBion took place 
^ a motion for the pursuer, at which he stated that he 
twld supply the omission, and the case was continued, 
^^^erwaxds the execution was signed by the witness, and 
*> the closed record and preliminary pleas, the Sheriff- 
nktitnte pronounced the followiug Interlocutor: — 

* ^'Sheriff'Snbstitnte having heard parties* procurators on 
2fPKliminary defence, sustains the same: Finds that the de- 
*>K^ have not been lawfully dted, and therefore dismisses 
y action: Finds the defenders entitled to expenses and de- 

KoTE.-^bjection is taken to the yalidity of the officer's 
2^tion of citation in this case. When returned hy the 
I ^Boer it had the signature of himself alone. There was no 
, ^icribing witness to it. And so it remained at the date of 
itte first calling of the cause on 14tb Feb. last, of the minute 
'l^^efences, and of certain further procedure intervening be- 
«*<en the said 14th of February and the 1st current. These 
Pjoeediogs led to diKussion on the merits of the prdiminary 
"fence which has been stated to the action. This defence 
P||oeeds upon the ground, which was then true in point of 
^ that the officers's execution was without the signature of 
jj>> witness said to be present at the serving of the summons. 
*s» defect is taken in point of law to invalidate the execution. 

At the last discussion but one the Sheriff-Substitute was 
tttsd, in terms of a motion lodged for the pursuer, to author- 
■a the witness, who was stated to be in attendance for the 
P|^pose, to ngn the execution, but this he declined to do, 
mking it better that the pursuer himself ought to be left to 
wM his own eooise. He has aooordingly now done so by his 



The pursuer appealed, thereafter the Sheriff pronounced 
the following jadgment : — 

The Sheriff having heard parties' procurators upon the 
appeal for the pursuer from the Interlocutor of 3rd Mardi 
jUst» and considered the proceedings, sustains the appeal: 
Itecalls the said Interlocufeor, and io respect that the execution 
objected to is now signed by the witness therein named and 
designed in terms of the Act 16 and 17 Vict., cap. 8, sec. 9, 
Re(^ the preliminary defence and remits the cause to the 
Sheriff-Subetitute to proceed therein as to him shall seem just. 

Note. — It is nowhere stated that the summons was not duly 
served, or that anything contained in the execution is untrue. 
The objection is simply this, that the execution is not in terms 
of the statute 16 and 17 Vict., cap. 80, sec. 9. 

When this defence was stated, it appears that the execution 
was in every respect in terms of that act, except that the wit- 
ness therein-named had not signed it as witness. He signed 
it, however, after the defence was stated, and as the execution 
now stands, it is precisely in terms of the statute. The sole 
question, therefore, is this — does the process fall unless a com- 
pleted execution is produced before the defence is minutedt 
The SQieriff thinks not. Service may be acoepted by the de« 
fender without the intervention of an officer at all, and there- 
fore without an execution. It may likewise be dispensed 
with or waived. There is no doubt about this, and it seems 
dear that in any of these cases, viz., the acceptance of, or dis- 
pensing with, or waiving of service, the evidence thereof need 
not be produced before Uie minuting of the defence. Is there 
anything then to make it absolutely essential where service 
is neiUier waived, dispensed with, nor acoepted of, that a 
oompldted execution must be produced before the stating of 
theddtenoe. 

In answering this question it is to be observed in the first 
^hM)e, that there seems to be nothing in the statute referred 
i% or in any statote, specifying a time within which the exe- 
cution must be completed or prmluoed, and secondly, the Sheriff 
is not aware of any absolute rule at oonmion law, or in prac- 
tice. That the summons must be duly served before the de- 
fender is bound to compear, unless service be dispensed with 
or waived, is certainly neoessary; but the service and the 
execution, which is the evidence of the service, are different 
things, and are regulated by different rules. 

There are numerous cases in which faulty executions have 
besn withdrawn, and correct ones substituted for them after 
the defence of no process had been proponed: Begg v. Morton, 
7th July, 1744, (Diet. 8345); MaxweU v. Thomson, 10th 
Nov. 1688, (B. 8841); OuUen'i Trustus v. Watstm, 2d July, 
1625, 4 S. & D., (N. E.), 135; Cameron v. M'Eman, 4th Feb., 
M30, 8 S. S: P., 440; Senderson v. Jiiekardsoih 28d Hay, 
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1848, 10 J}., 1085; and ffanUUom v. ]li<mkl<md Iron Co,, 1 
Macpbenon, 676. 

Tho prinoipla <m whidi these cMes were decided was well 
■toted Md Ulnstmted by the Lord Justioe-Clerk in Bendenon 
y. XiehortUon, and there la nothing in the Sheriff Court Act 
above adverted to, to take the present case out of that prin- 
ciple. In all the above cases a new or amended execution 
waa allowed to be pat in after the defence of no process was 
stated; and in all of them the new or amended ezecntion was 
sustained. It is to be observed too. that tbe original execu- 
tions in most of these cases, contained positive errors, which 
required alteration and correction; whereas in the present 
ease there was a mere omission of a signature, or rather the 
the delay of a witness to sign the exeention for a short time 
•Aer it was prodaced in Conrt. llie argument, therefore, 
from these caasa is a fortiori to the present ease. 

Act, C. B. BoWAir. Alt. R. M. Bxvxbidok. 



2eTH Mat, 1865. 

SHERIFF COURT, PERTHSHIRE-PERTH. 

(SmniFrB Gobdok aio) BabcIiAt.) 



Donald Scott v. Jomr Andebson. 

Landlord and Tenant— Extra Rent— Right to Seqnes- 
trate— Hypothec. — With consent of his landlord^ a 
fami'tenant svb'Ut his /arm for an increased rent^ one 
half of which was^ by the sub-lease^ payable to Atm, ih$ 
other half to the landlord. The principal tenant ap» 
plied for and ohtained^warrant of sequestration for his 
moiety of the additional rent, and the warrant was 
executed. The sequestration was recalled on consigna- 
tiony and thereafter held that the addition to the rent 
was not in the legal sense rent^ and did not confer on 
die principal tenant a right of hypothec^ under which 
sequestration was competent. 

The panoer was tenant of the fann of Hillbarna, near 
Blairgowrie, on a lease for nineteen yean from the term 
of Martinmas, 1856. With consent of the pxoprietrix 
(Miss Blair Oliphant), he assigned the lease, for the 
thirteen years to ran thereof, from Martinmas, 1862, to 
the defender, who then entered into posseasion. The 
assignation contained a declaration, that the defender, 
besides the original rent, shonld paj an additional rent 
of £77 11b yearly daring the remaining years of the 
lease — ^the half of the additional rent to go to the pro- 
prietriz, and the other half to the panaer. In the early 
part of December, the pursuer, in yirtue of a warrant 
obtuned by him from the Sheriff, placed the whole 
effects on the defender's farm under sequestration for 
payment of £19 7s 9d, as the half of the parsaer's moiety 
of the additional rent payable at Martinmas last, and 
in secarity of the like sum of £19 7s 9d falling due at 
Whitsunday next; whereupon the defender oonsigned 
the amount in the Sheriff- Clerk's hands, and obtained a 
recall of the sequestration. The only question then 
remaining was, whether a party in the pursuer's position 
had a right of hypothec for his share of the additional 
payment? 

After a debate on the closed record, the Sheriff-Sub- 
stitate pronounced this Interlocutor :~ 



HaTioff heard parties' procuraton, and made tTJan- 
dum with the process, Sostains the defence; aaoilMi 
the defender from the process of seqaestratioQ: Findi 
him entitled to expenses; remits the aoooant tbemf to 
the auditor to tax, and decerns. 

Note.— It is impoesible to Tiew the paimer ag 
^^ heritor** or ** master of the ground," or to hold that 
there exists between him and the defender the ooosec* 
tion of landlord and tenant, or tenant and sab-teosnt 
The pursuer was sole tenant under the proprietor, vith 
an express exclusion of assignees and snb-ten&ntB. VTitk 
the landlord's consent, the pursuer was allowed to aaini 
' the lease to the defender, who came under all the obli- 
gations previously incumbent on the pursuer, and ▼bo 
was relioYed therefrom. A surplus rent was stipokted 
for— one-half payable to the proprietor, and the other 
to the original tenant. The surplus is, in point of fact, 
a bonus or grassum^ and the calling it rent doei noi 
create the relative connection of landlord or teniiit 
between the original tenant and his aa^ee, bo as to 
give the right of Bequestration. Such a doable state of 
tenancy would lead to many anomalies. Then might 
be two sequestrations in conflict over the same snbjeei; 
and the pursuer might, on bis showing, sue as imtaacf 
of the lease on the arrears of a year's rent, bo &r as 
payable to biro, though the original rent might havs 
oeen wholly paid to the proprietor. 

On appeal, the Sheriff pronounced the follofmg 
judgment: — 

The Sheriff having considered the punoer's aj^M 
with reclaiming petition in support thereof, andiaiwo 
for the defender, dismiases the appeal; affirmatbe In- 
terlocutor appealed from, and decerns. 

Note. — ^The case is not free from difficulty; W, 
after full consideration, the Sheriff is of opinion thi^w 
application has been properly dismissed. The nfpM 
hypothec over, the produce of the ground is a lign 
positivi jurisy which has been recognised as competaottj 
"the nuiister of the ground," or landlord, in ow* 
secure and recover payment of the rent stipulated^ 
the return to him for allowing his tenant to «uj»«» 
a farm or to posBeas a bouse. The spirit of oorUy^ 
opposed to the recognition of such a right ofF^T^Jj 
over effects not in the possession of the ^^^^i.**! 
there can be, therefore, no recognition of such rigba (s 
preference or equitable extension of it, «n<J«' ^'^ 
stances which have not previously been held suffioeBj i 
support such a right of preference. Keeping my<" I 
these general considerations, it appears that vereii"'| 
precedent which can be cited in support of the iWJ^ 
hypothec being competent to any party ex<»P*J|*^j 
landlord, or to his assignee having right ^ ths iw^ 
originally stipulated to be paid to the Undlord. wjf I 
present case, the lease granted by Miss Blair to the J^ 
sner is still to be kept up, although assigned to w 
defender, and she baa a right 'of hypothec for »■; 
original rent. But the defender, as the oonditi(»» 
acquiring right to the possession of the farm hy ^!f^' 
tion from the pursuer, agreed to pay the sum of *77 1 
yearly during the currency of the lease— one-MOw 
Miss Blair, and the other half to the pursuer, the «» 
and original tenant. It is not necessary here <<> ""T 
mine whether Miss Blair has a right of hypothec f^ 
half of this yeariy rent payable to her. It »f"*f2 
to determine that the pursuer has no such "P^J *f 2. 
half of the £77 lis payable to him. He is not the iw^ 
lord, nor did the sum now payable to him e^^'J^ 
part of the rent payable to the kndlord. The chaijwj 
of the right conferred on the pursuer, in '^^^'^ 
obligation to pay him one half of the £77 ^^^^^^ 
be changed by that sum being caUed " additionid rea^ 
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beeaoBft, if not truiij rent in the legal csenae of tlie term, 
it cannot be made the foundation of a process of seques- 
tntion or supprnt a right of hypothec, for no such right 
of preference can he conferred or established by mere 

rment of parties, even of the most express character, 
payment seems rather to be of the nature of a 
bmuSf in the shape of an annual sum payable to the 
original tenant, as a consideration for the assignation of 
the lease, which never was paid to the landlord, to 
wliom alone a right of hypothec could be competent in 
ncority of such payment. The case has been very 
feQ argaed in the written pleadings on both sides, but 
Ae defender appears to have the best of the argument. 

Ad. A. & B. RoBKBTSON, Blairgowrie. 
AU, Joav KipFEN, Perth. 



SOXH May, 1865. 
8H15EIFP COURT, LANARKSHIRE— GLASGOW. 
(Shxbiffb Sib A. Alison Airn H. G. Bell). 



Haryie y. Mackie. 

l^ WM gM I njury — Common Carrier — Master and Servant. 
~i kny and horte wu hired from a common carrier to 
cmNy tome maehinery. The loading woe performed partly 
k ^ hirers* men, and partly by the carter sent by the 
ftrien, but the loiter directed the potUion of the ma^Anery 
M (&e lorry . A portion of the goods feU iipon a poMsenger 
beamed injury. In anacivni of damages by the party 
^jvred against the carrier — ffeld that he, and not the hirers, 
^oerttpmuiiefor the injury. 

&D was an action of damages for real injury at the 
iManoe of Harvie for his own and his daughter's behoof, 
i eoQsequence of a box of iron castings falling off a 
htj upon and injuring her. Three boxes had been 
iKedupon each other — the heaviest uppermost; and it 
Rnued that the placing of the boxes on the brry was 

Eto the carter sent by the defender Mackie, although 
boxes were -hoisted by the crane of the hirers, 
iiirted by their men. Mackie's defence was, that his 
,fttt Main was for the time the servant of the hirers, 
Mthat for his mistakes they, and not he, were respon- 
f^ The other &cts are narrated in the Sheiiflb* 



U After the record had been closed, and parties' heard, 
m Sheriff-Subetitute pronounced the following Inter- 
peutor:— 

rSafing heard parties' procurators, and resumed considera- 
lln of the proof, productions, and whole process, Finds that 
!« parties Galbraith & MTarlane, referred to in the closed 
PMod, having purchased, in February, 1864, a quantity of 
bon castings l^ing at the Hayfield Foundxy, hired from the 
tenders a horse and lorry and driver, with the view of getting 
Mid castings conveyed from said foundry to a store in Main 
ihset, Gorbals: Finds that the work of removal proceeded 
b two days without accident, but about the middle of the 
Uid day, being the 25th February, when three iron mould- 
ag boxes, weighing about half a- ton each, had been placed on 
lis lorry, two of said boxes fell off after the lorry had been 
biven about a hundred yards from the foundry, and when it 
vss in the act of passing from Mathieson Street into Mathie 
nn Lane; Finds that, the lorry being at that time close to the 



pavement of the lane, the boxes fell upon the pursuer's daugh« 
ter, Barbara, a girl of about seven years of age, then on the 
pavement, and so seriously crushed and injured her, particu- 
larly on the right hip, that she was conBned to bed for four or 
five months, that her life was for sometime in danger, that she 
suffered much pain, and that she has only recently recovered 
from the effects of said injury— of which, however, marks still 
remain, which will be permanent : Finds it proved that the 
said moulding boxes were negligently and improperly loaded 
on sud lorry; that they were placed on the top of each other; 
that so many as three should not have been so placed, or that, 
at all events, when so loaded, they should have been securely 
fastened with ropes or chains, to prevent the possibility 
of their falling off; and that no such precaution was taken, 
even though the boxes were seen after the lorry began to move 
to be '* all shaking," and looked as if they were " likely to fall 
off:*' Finds that the owners of the iron, Galbraith & M'Par« 
lane, did not take any charge of the actual loading of the 
lorry, they having only pointed out the iron which was to be 
carted away: Finds that they employed four men to assist in 
lifting the iron by means of a crane on to the lony, but the 
defenders* carter, James Main, took charge of arranging the 
iron when raised to, and deposited on the lorry, and he has 
himself deponed — " It is my duty, as driver of the lorry, to see 
that it is safely loaded:" Finds that he also depones — " I am 
in the habit of taking ropes and chains with me for fSMtening 
goods on to the lorry when necessary; I had chains with me 
on the day in question, but did not use them:'* Finds that, in 
these circumstances, the injury sustained by the pursuer's 
daughter is attributable to the negligence of a person who was 
i% the defenders' service at the time, and for whom they are 
responsible: Therefore, and under reference to the annexed 
Note, Bepels the defences, and finds the defenders liable to 
the pursuer, for himself and for behoof of his sud daughter, 
in the sum of fifty pounds sterling, in name of damages and 
solatium: Finds the defenders also liable in costs: 'Allows an 
accotmt thereof to be g^ven in, and remits the same to the 
auditor to tax and report, and decerns. 

Note. — The defence mainly relied on is, that the lorry, on 
the occasion in question, was not loaded by any one then in 
the defenders' employment, but by men specially employed by 
Galbraith & M'Parlane, and that if they were assisted by 
the carter Main, he was at the time the servant of the hirers 
of the lorry. As regards Galbraith & M'Parlaae themselvee, 
it is distinctly proved that they did nothing more than point 
out the iron ^t was to be carted, and took no part in the 
actual loading of the lorry. Respecting the loadiiig, MTar- 
lane depones — *' The driver of the lorry drpva the horses and 
also took charge of putting on the goods. Our men raised 
the goods by the crane to the lorry, and the driver guided 
them on to tiie lorry and placed them on it. It was he who 
put the three boxes on the top of each other. The driver 
always regulated the quantity to be put on the lony." This 
IB entirely corroborated by other witnesses, including the 
driver himself. Hugh Broadly says, " The defenders' carter 
guided the boxee on to the lorry when we were at the crane. 
It was he who put the boxes on the top of each other." And 
further, "I asked him for a rope to tie on the boxes. He 
had none to give me. I warned him that one of them would 
falloff. He said, 'What was our business with that r" George 
DaLdel depones— '* The witness Broadley and I and other two 
men worked at the crane, and lifted by its means three mould- 
ing boxes, which were put on the lorry by the carter, ia 
working the crane, Broadley and I and the other men took 
our instructions from the carter." Main himself, as has 
been seen, admits that he considered it his doty to 
look after the safe loading of his lorry. He, as carter 
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WM thus not odIj recpooable tear the proper loedmg, bnt be { 
was ftleo bound to obeeire when he drove off with hie load 
whether it wu then aecare, and if not, to apply some ' 
remedy. But the witness, Joseph Marshall, remarked when ' 
be saw the lorry passing, before the accident happened, that | 
the boxes were all shaking, that they were not strapped, and i 
that they were likely to fall off; and Main admiU that he I 
has "ticKi b«zes with chains or ropes when they were * oogly' ! 
and not lying right;** and yet, thoogh he had chains with 
him at the time that Marshall speaks to, he made no nse of 
them. It has been anthoritatiTely settled in England, that 
the mere fact of a party being the hirer of horses and a 
coachman, by whose negligent driving injury is inflicted, 
does not make such party liable in damages, unless he 
assmitod to, and took part in, the act from which the 
injury accrued. See, in particular, Langher, 5 Bam. 
and Cress., page 547, and Qoarman, 6 Mess, and Wels., 
page 499. In the subsequent case of M'Laughlin, 26th 
April, 1842, 4 Marr. and Grang, C.P., page 56, Chief- 
Justioe Tindal explained the principle on which the 
previous cases went. He said, — ''In these cases the 
party hiring had no power of selection as to the person 
employed in driving, and, therefore, it was held that he 
was not responsible for the want of skill of the driver, who 
eoold not be considered as his servant, and that the per- 
son who was really the master of the driver was bound to 
seleet a proper person to be employed as driver.** In the pre- 
sent instance. Main was the defenders* servant, was paid his 
wages by them, and put up his horse in thdr stables. Had 
the right which he claimed of superintending the loading of 
the lorry been taken out of his hands by Galbruth & M'Par- 
lane or their servants, the defenders might have escaped 
responsibility; but as the proof instructs that Main was the 
daminvt of the loading, the defenders remain liable for his 
negligence or want of skill. A secondary defence appeared to 
be set up, that the lorry was. in point of fact, suffidently well 
loaded, and that, had it not been for a hole, into which one of 
the wheels went, at the comer of Mathieson Street and Mathi- 
son Lane, and the jolt thereby occasioned, the moulding boxes 
would not have fallen off. But the answer to this is twofold 
— First, that the boxes should have been so loaded as to run 
no risk of being thrown off by any accidental jolt, which is 
more or less to be always calculated on in passing over 
thoroughfares that are much used; and, second, that it is not 
proved that, at the dato of the accident, there was any hole 
at the place where it happened. There is a hole now; but 
the pursuer seems distinctly to have established in his con- 
junct probation tbat it was not in existence for some months 
after &e aoddent, and that it was the simple turning of the 
lorry into Mathieson Lane that threw down the boxes. The 
sum of damage concluded for is £300; but the medical and 
mck-bed expenses have been somewhat over estimated, and it 
is thought, on the whole, that the modified sum awarded is 
adequate to meet the ciroumstances of the case. 

Both parties appealed, and after a hearing the Sheriff 
prononnoed the following judgment: — 

Having heard parties* procurators under their mutual ap- 
peals upon the Interlocutor appealed agMnst, and having 
made avizandum, and considered the record, proof adduced, 
and whole process. Finds it proved that although the party 
Galbraith referred to in the record hired from the defender 
the horse and lorry in question for conveying some iron cast- 
ings, wbich had been purohased by him and M'Parlane, from 
the foundry where they were lying to a store in Main Street, 
Gorbals, yet the carter Main, who was driving the lorry, was 
in the employment of the defender, and was paid his wages 



by him: Finds that the parties who hired the kxij did sot 
take any charge of the loading the iron boxes on the lorry; 
and that the four men whom they employed toasastinU&iBgtlM 
boxes on the lorry were under the direction of Main, the 
carter, and took their orders from him, who had the dtaxfgt 
of arranging the iron when raised to, and placed upon, the 
lorry, anid who has himself deponed that it was hii duty h 
driver to see that it was properly loaded: ^nds it proredthit 
Main was warned before the lorry set off that the bora ««r 
"oogly,** and would fall off, but that he paid no attention to 
this, and that, although he had ch^ns in hu poetewn be 
fastening tho boxes on the lorry, he made no use of than: 
finds it clearly proved that the iron boxes, whidi were of 
great weight, were negligently and improperly ksded on 
the lorry; that they were placed on the top of each other 
without being fastened witii ropes and chains to preTcnt 
their falling off, but a metal rod merely put throagb 
the three boxes, which did no good: Finds that the box 
which fell on the pursuer's child was of the weight of 
eleven cwt., and, though the heaviest of the three, wu pot 
on the top mstead of at the bottom: Finds that the two bow 
fell off |he lorry when it was in the act of paniDg fm 
Mathieson Street into MathicMm Lane, whkh is a pohlic 
lane much frequented and used by the tenants there, nd 
that the box which fell upon and so severdy injured tk 
pursuer's child, a girl seven yean of age, who wis iipoa tke 
pavement at the time, fell partly upon tiie foot pavement and 
partly on the causeway: Finds, in these circumstaDoei, thit 
it is proved, in point of fact, that the catastrophe wUd 
happened to the pursuer's child was occasioned by the im- 
proper loading of the iron boxes on the lony, the want d 
ropes or chains to keep the boxes properly fastened and {scTnt 
them falling off, and putting the box that fell on the chOd, 
weighing eleven cwt., on the top of two others, and aendi^s 
the lorry, without the boxes being fastened, through a public 
street: Fmds that these were the acts of the driver Kiib, 
who was in the defender's employment, and was paid b 
wages by him, and that, in law, the defender is respoDabu 
for his acts: Therefore adheres to the Interlocutor findiogtbe 
defender liable, and dismisses the sppeal for the defender; 
but upon the appeal for the pursuer, in regard to the amoink 
of damages awa^rded, in respect of the serious natnre of the 
injury sustained by the pursuer's child, and the extreme pain 
she must have suffered; in respect her life was for some tioM 
in danger, and she was confined for above five montbi to 
bed, and has been rendered to some degree a cripple fffHi^ 
from the contraction of the muscles by the healiiig opof v 
wound in her hip, which it has now done; and in i^^^*^ ^ 
child was visited every day by the doctor, who ^•**f*^"[5 
for a period of six months, and was paid 146 visits va aU, aad 
the charge by the doctor is twenty guineas in all; and w 
pursuer was besides put to considerable expense for ^'^^ 
stimulants for the child, by the doctor s orders, and the dvi 
required constant nursing and attendance-— asseaiav 
damages at sixty pounds sterling, for which, with ^^^'^ 
libell^, decerns against the defender, and to this extv 
alters tiie Interlocutor complained of, and sostaios theif|P 
for the pursuer, but quoad ultra, and as regards exptft*! 
adheres and decerns. 
Act, J. L. Lano. Alt. David HiinfAT. 
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23d Mat, 1865. 
SHERIFF COTTBT, LANABKSHIRE— GLASGOW. 
[Shebiffs Sib A. Alisov and Glassfobd Bbll.) 

H. C. Flemino v. WnjJAM Tolhis (Peaiston^s 
Trustee). 

Sale— Mercantile Law Amendment Act, sect. I. — Sub- 
sale of goods to arrive— Bankruptcy.— il sold to B a 
funtUy of sperm oil ^'•to arrive" the price of which 
teas par^ paid. Before &e oil was delivered^ A was 
ieqtustrated. In an action by B against A's trustee for 
deUoery of ike oUr—Heldy that the Mercantile Law 
Amendment Act did not apply^ and that there was no 
trmsfsrofthe oiL 
Os 30th March, 1864, Fleming puxchased from 
Pearston two casks of rape oil, " to arrive," and granted 
Ills accq>tance for the price, amounting to £45 10s, which 
lu duly retired. The rape oil did not come to hand, 
and Fleming eventually agreed to take sperm oil in lien 
of tiie rape oil. Pearston accordingly ordered his oorres- 
poDdentB abroad to send some cades of sperm oil for 
^Wng, and three or four casks arrived at Leith, 
narked with Fleming^s initials. Pearston, however, 
inriag to some nusunderstanding about cash matters, 
dinetBd that the casks should be sent to his own store in 
S^gov, whicb was done. Shortly after this Pearston 
imme bankrupt, and was sequestrated; and the present 
iciiaa was raisol by Fleming against the trustee, praying 
^ deli?ery of the sperm oil sold to and forwarded for 
^ petitioner, if of less value than £45 10s, or if of 
gnater value to the extent in value of £45 lOs. 

The defence was that the statements and averments 
Kt forth in the petition were not relevant and sufficient 
to support the prayer, and a general denial of the whole 
ititements and averments contained in the petition. 

After hearing parties on the defence of non-relevancy, 
tbe Sheriff-Substitute pronounced the following Inta*- 
locator:— 

Ghisgow, 5th October, 1864. — ^Having heard parties'* 
ptwoiatotB, and reviewed the process, reserves the 
dtfeDce of non-relevancy, which is substantially a de- 
A*ce upon the merits of the legal question involved in 
tile ad£}u, until the precise facts of the case be ascer- 
I tuoed; and before further answer, allows the pursuer a 
; pXMf pro ut de jure and hatnle modo^ of his averments, 
vid to tiie defender a conjoint probation : Grants dili- 
tnoe,&c. 

i The defender appealed, and after a hearing the Sheriff 
pnuiounced the following judgment : 

Glasgow, 23d November, 1864.— Having heard parties' 
PtocoratoTB under the defender's appeal upon the Inter- 
bmtor appealed against, and made avizandum, and con- 
adered the record and the whole process. Finds that the 
defender hasappealed against thelnterlocutorunder review, 
vpon the ground that it allows the pursuer a proof of his 
aTennents without disposing of a preliminary plea that 
the averments in the petition are not relevant to support 
its conclusion, and which the defender maintains ex- 
cludes the action : Finds that the petitioner alleges that 
on 30th . March, 1864, he bought from the bankrupt 
^eaiston, on whose estate the defender is trustee, two 
CBsks of rape oil, an invoice of which was made out dis- 
charged, the pursuer having accepted a draft for £45 10s as 
^ price of the ofl, on the representation that the oil 



would be at Fort-Dundaa next day; that after he bad 
signed said draft, the pursuer repeatedly called upon 
Pearston to deliver the oil, but that he having stated 
that the oil had not come forward, and a difference hav* 
ing arisen regarding it, offered to give the petitioner 
sperm oil in lieu of said rape oil to an equivalent valne, 
and to get the casks fonrarded direct to him by the 
parties by whom he, Pearston, was supplied; which offer 
was agreed to by the petitioner, the unaerstanding of the 
parties being, that the oil to be thus forwarded was at 
least to the extent of £45 10s, sold to the petitioner in 
lieu of the rape oil ; that three or four casks of sperm oil 
marked as the petitioner's, and certsdn others marked for 
the said James Pearston, arrived in Glasgow, and were 
taken to Pearston's store, but he having in the interim 
become bankrupt, deUvery was refused, and the present 
action has been Drought against the trustee on his estate, to 
compel delivery of the sperm oil to an equivalent in vidue 
of the rape oil for which the acceptance of £45 lOs was 
granted, and paid by the petitioner: Finds that it is 
pleaded by the defendler, that though the lilercantile Law 
Amendment Act allows a sub-sale of goods still in the 
custody of the seller without delivery, it does not authorise 
a sale of goods not yet in the custody of the seller ^^ to 
arrive:" Finds that this is a new and important ques- 
tion under the Mercantile Law Amendment Act, and 
that to determine it properly, it is expedient to have all 
the facts of the case, and the practice of such cases ascer- 
tained by proof, before pronouncing a final decision: 
Therefore adheres to the Interlocutor reserving the pre- 
liminary defence as a defence on the merits, but wilooot 
expressmg any opinion thereon, and, allowing the pur- 
suer a proof of his averments, and the defender a conjoint 
probation, dismisses the appeal 

Note. — ^Before the case comes to be advised upon the 
proof, some decision will probably have been pronounced 
in England, bearing on the point involved here, and as 
large Miles have recentiy been made both in Liveipool and 
Manchester of cotton "arrived," or '*to arrive" at 
Liverpool. It is specially averred by the petitioner, that 
as arranged and agreed to, three or four casks of sperm 
oil specially mark^ as for him, were forwarded from 
France by the parties who supj^ed the oil, amd arrived 
in Glasgow, and were put into JPearston the bankrupt's 
store. This will raise the question, whether such mark- 
ing with the petitioner's name was not actual or oon- 
sfTuctive delivery to him, and this of itself renders a proof 
necessary. It will also come out as a question in the 
case, whether if the pursuer succeeds in the action he 
will not thereby virtually acquire a preference over the 
other creditors of the bankrupt : See sec. 10 of the Bank- 
rupt Act. 

The case was then returned to the Sheriff -Substitute^ 
and a proof was taken. Thereafter parties were heard, 
and the Sheriff-Substitute pronounced the following In- 
terlocutor : — 

Glasgow, 18th February, 1865. — Having heard parties* 

SrocuTdtors, and resumed consideration of the proof, pro- 
uctions, and whole proccBs, Finds that the pursuer and 
the bankrupt Pearston appear to have had a variety of eross 
transactions : Finds in particular that about 80th March, 
1864, the pursuer purchased from said bankrupt aquantity 
of rape oil " to arrive," and at the same time granted to the 
bankrupt the aeceotance No. 5/2 for £45 lOs at three 
months from said date: Finds that the rape oil did not 
arrive, and on the 28th April the pursuer bought from the 
defender four casks of spermaceti oil at a price which 
amounted to upwards of £60, for which oil tne defender 
gave an order to his correspondents in vParis, desiring 
them to send the oil direct to the pursuer, but the invoice 
to him, conform to letter, of which No. 8/1 is a copy: 
Finds that previous to this transaction, the bankrupt had 
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gxanted the pnnuer an aooonunodAtion bill for £108, and 
the Baid bill fell due after the porcluuBe of the spemiaceti 
oil, but before it had reached its destination: iinds that 
the pursuer being short of monej to retire said bill, the 
bankrupt agreed to take his acceptance for £68, to dis- 
count it with his own bank, and to give the pursuer the 
proceeds, to enable him to retire the £103, all of which 
was done accordingly, but under the arrangement that 
the bankrupt was to grant an acceptance to the pursuer 
for £65, wnich the pursuer was to discount and hand 
back the proceeds to the bankrupt, so as to relieve him: 
Finds that the nursuer has deponed that he never dis- 
counted said bill, but that he never gave it back to the 
bankrupt, and still holds it : Finds t£ftt in this state of 
matters the pursuer stood indebted to the bankrupt in 
the said £68, being the amount he had received from him 
to retire the accommodation bill for £103, and he also 
held the bankrupt's acceptance for £60, which he had no 
right to retain; and on the other hand, the bankrupt was 
indebted to the pursuer in the amount of £45 10s, beine 
the contents of the bill No. 5/2 for which the expected 
value in rape oil had not been given, there being thus a 
balance at t^at date of £22 10s against the pursuer, 
besides the claim for the said £60 acceptance: Finds that 
the bankrupt, seeing that the pursuer did not hand him 
the proceeds of said acceptance, nor return the accept- 
ance, and knowing that the spermaceti oil had been 
shipped to Leith, sent word there not to forward it, on 
Its arrival, to the pursuer, but direct to the bankrupt's 
own store in Gla^^ow, and this was done accordingly: 
"Fiads that the pursuer, hearing of the arrival of the oil 
at said store, applied for delivery of the four casks which 
bore his initials a day or two before the bankrupt's stop- 
page, but at the request of the bankrupt and his agent 
he agreed to postpone the demand for delivery tOl a 
trustee should be appointed under the sequestration ; and 
as the defender then declined to give delivery, the present 
action was raised: finds that the spermaceti oil not 
being ^4n the custody of the seller" when it was pur- 
chased by tiie pursuer, but in that of the bankrupt's cor- 
respondent abroad, the provisions of sec. 1 of the Mercantile 
Law Amendment Act are not applicable to the transac- 
tion: Finds that no delivery of the oil ever having taken 
place to the pursuer, and the oil not having be^ paid 
for, and the bankrupt having resolved to withfiold delivery 
in respect of the pursuer's breaoh of contract reguding 
t^e £60 acceptance, and the oil being in consequence 
brought to the bankrupt's store, and found there at his 
baiJiTUptcy along with his other goods, the defender was 
not bound to give it up to the pursuer, in respect there 
never was a complete transfer of said oil to him: There- 
fore, sustains the defences, and assoilzies the defender, 
reserving to the pursuer to rank as an ordinary creditor 
on the l^nkrupt's estate for whatever sum he can show 
as resting-owing to him: Finds, in respect of the nicety 
of the question arising from the complicated nature of 
the pursuer's transactions with the bankrupt, no expenses 
due, and decerns. 

Both parties appealed; and after a hearing the Sheriff 
pronounced the following judgment: — 

Glasgow, 23d May, 1865.— Having heard parties' pro- 
curators, under their mutual appeals, upon the Interlocu- 
tor appealed against, and made avizandum, and considered 
the proof adduced, closed record, and whole procees, for 
the reason stated by the Sheriff-Substitute, as also those 
in the following Note, adheres to the Interlocutor, both 
upon the merits and the question of expenses, and 
dismisses both appeals. 

Note. — ^Now that the proof has been taken, this case, 
as the Sheriff anticipated, has substantially resolved itself 
into the point — Whether the pursuer is entitled to get 
ddivery of the spermaceti oil in question, and thereby 
obtain a preference over the other creditors of the 



bankrupt Fearston; and there appears to the Sheriff 
to be no sufficient grounds loit giving him such a prefer- 
ence. At the time the pursuer gave the order to Fear- 
ston for the four casks of sperm oil, <m the 28th of iptH, 
which he was to get in lieu of the rape oil f ormerij pur- 
chased, and for which he had granted the acceptance for 
£45 10s, the sperm oil was admittedly not in poenasion 
of Fearston the bankrupt, but in the hands of his ooRes- 
pendents in Faris, the manufacturers, and was therefore 
bought as ^^ to arrive" — Fearston having written them to 
send the oil direct to the pursuer, but the invoice to him- 
self. This beiog so, and tibe oil not being in the hank- 
rupt's possession at the date of the sale, but only to 
arrive, the provision of sec. 1 of the Mercantile Law 
Amendment Act does not seem applicable to the preaent 
case. In consequence of a misunderstanding baving 
taken place between the bankrupt Fearston and the 
pursuer in regard to the bills that had passed between 
them, the former, knowiog that the oil had been shipped 
by his Faris cOTrespondents to Leith, sent word there 
not to forward it to the pursuer, but direct to the bank- 
rupt's own store in Glasgow, which was doae according, 
the oil having arrived at his store about the end of Ikhy, 
and the invoice and IhII of lading having also been for- 
warded to him. Fearston shortly after this became 
bankrupt, and the pursuer hearing of the arrival of the 
oil at the store, applied for delivery of the four casks 
which bore his initials a day or two before the stoppage; 
but it was agreed that the demand for delivery afaoald be 
postponed till the trustee was appointed under the 
sequestration; and after that took place, the pteaent 
action was accordingly brought agunst the tmstee for 
delivery of the oil in specie. Seeing, however, tbtt 
there never was a completed transfer of the oil to tiie 
pursuer, and that the casks in question were in the bank- 
rupt's store, along with his other goods at the time of his 
bankruptcy, the Sheriff is of opinion that the trustee is 
not bound to deliver up this oil to the pursuer, which 
would virtually be granting him a pr^erence over the 
other creditors, if, as the pursuer says, he had granted 
an acceptance for £45 10s as for the rape oil, for which 
the sperm oil was to be given him to that extent insteai 
The mere fact of the four casks being marked by the par* 
suer's initials, when stiU in tranntu^ and they had not 
arrived at their destination, or come into his poaBeasioD, 
cannot be regarded as either real or constructive ddiveiy 
to the pursuer, so as to entitle him to demand delivery of 
the oil from tlie trustee on the estate. And, besides, the 
sperm oil had not been paid for, at least to the extent of 
I the difference between its price and the cost of the xap 
j oil, for which the pursuer had granted the bankrupt ik 
acceptance for £45 10s, irr^pective of the di^[MlB 
; between them in regard to the £103 InU, and the ote 
I bills granted in conuection with it. In these drcon* 
I stances, there are not sufficient grounds to confer upon 
the pursuer the preference over ^e other creditors of the 
bankrupt for wmch he contends in demanding ddivery 
of the oil; and the only right that remains to him is to 
rank as a creditor on the ^mkrupt estate for any sum he 
can show to be due to him, which is reserved to him todo 
by the Interlocutor imder review. Having regard, how- 
ever, to the nicety and novelty of the question arisiBg 
out of the transactions between the bankrupt and the 
pursuer, the Sheriff agrees with the Sheriff-SubstitQfce in 
thinking that no expenses should be found due to at If 
either ]^y. 

Act. F. S. HONEraAN. Alt J. FlSHEB M'Lab£N. 
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8th JuNBy 1865. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(Shekiffs Sib A. Alison and Bkll.) 



Blake Valley Railway Company r. William F. 
Ure and Othkrs (Barr's Tnustees). 

Eailway—Calla— Liability. — A party made application 
for shares in a railway. The shares were allotted to 
Ww, and his name was entered on the register of shares 
hldergy hut he neither paid the deposit^ nor signed the 
contract among the subscribers. In an action by the 
mlway company for payment of calls-^Held that the 
application for shares, and registration, did not render 
ike party so applying a shareholder liable to calls, 

h October, 1860, the late Jobn Barr applied in writing 

to the ProTiaonal Committee of the Blane Valley* 

BiSwaj for fifteen shares in that nndertaking, and 

>greed to pay the deposit of £2 per share. The shares 

vere albtted to him. The Company obtained their Act 

in Aogatt, 1861, and in December following Barr's name 

^entered in the register of shareholders. Barr died 

ifl January, 1862, without having either paid the deposit 

« agned the contract among the subscribers. A first 

oB of £2 IDs per share was made in November, 1863, 

^ tto other calls, each of the same amount, were sub- 

ftgoently made ; and the present action was raised by the 

*lny company against Barr's trustees, to enforce pay- 

nent of these calls, reserving their claim for payment of 

^^deporit. The trustees' defence was that Barr never 

to stock in, nor was legally and eflfectually constituted 

» Aareholder of the Bhme Valley Railway Company. 

^ whble averments hi the summons were denied. 

After proof had been led of the pursuers' averments, 
*d parties had been heard, the Sheriff .Substitute pro- 
danced the following Literlocutor:-* 

<^How, 14th April, 1865.— Having heard parties' pro- 

^ton, and resumed conaideration of the proof, piod actions, 

Jjjwliole Droceea, Finds that on 28th October, 1860, the 

weued John Ban:, of whom the defenders are admittedly 

«• tnutees and executors, addressed to the Provisional 

Jjonuttee of the pursuers' railway, the letter No. fi/1, in 

2"]« he iayB:— ."Gentlemen, I request you will allot to me 

WQ shaies of ten pounds each in this undertaking, and I 

J[^y sgree to accept the same, or any smaller number that 

; Jgrbe aOotted to me, to pay the deposit of £2 per' share 

'"^icoD, and to sign the subscribers' deed of agreement or 

gjfeaot of Go-portnery when required:" Fmds that on the 

«ft November thereafter, Messrs Lamond ft M'Luokie, the 

««» agente for the pursuers' railway, sent to the said James 

i *^fhe letter No. 10/], In which they say:— "Sir, the 

Jwonbers' deed of agreement of this Railway now lies here 

JjBgnature, and we shall thank you to call and sign it. The 

Jpottt upon 15 shares allotted to you is £30, which we shall 

jwnk you to bring with you:" Finds it instructed by the 

{Wen Nob. 10/2 to 10/6 inclusive, dated respectively 26th 

JJ>»mber, 1860, and 8th and 16th January, and 7th and 

WUi February, 1861, that the said agents, on each of said 

JH applied to the said James Barr, to sign the subscribers' 

«M, and pay the above deposit, but Barr failed to do either 

we one or other, and apparently took no notice of said letters: 

JJttitis admitted by the pursuers that he never either paid 

we deposit or signed the deed: Finds that on 6th August, 

«ol, the pursuers obtained the Act, of which No. 5/8 is a 

S^' incwjorating their company; and on 6th December 

wweafter, Barr's name was entered in the Eegister of Share 

fowers, as the holder of 15 shares, as instructed 



a first call of £2 10s per share was made, conform to letter No. 
5/7 addressed to Biwr, but received by the defenders: Finds 
that a second and third call of the same amount was made on 
16th January and 14th June, 1864, but the defenders refused to 
admit their liability for these calls as representing Barr, and this 
action concludes against them for payment thereof, but not for 
payment of the said £30 of deposit, for which action is stated to 
be reserved: Finds that it is provided by sect. 1 of the said Act^ 
No. 5/3, that the Companies' Ckuses Consolidation (Scotland) 
Act, 1845, shall be therewith incorporated: Finds that it is en- 
acted by sect. 29 of said Consolidation Act that the production of 
the register of shareholders shall be prima fade evidence that a 
defender in an action for calls whose name is entered in such regis- 
ter, isa shareholder, and that he holdsthe number and amonut of 
shares for which he is entered; but it is settled by numerous 
decisions that ike prima fade evidence afforded by the register 
may be rebutted by showiug that a party sued for cdls 
never was in a position which entitled him to be registered 
as a shareholder: Finds that by sect. 4 of the pursuers' Act, 
it is provided that certain persons therein named, *' and all 
other persons and corporations who have already subscribed, or 
shall hereafter subscribe to the undertaking, and their executors^ 
administrators, etc., shall be and are hereby united into a 
company, for the purpose of making and maintaining the nul- 
way, etc.:" Finds that the only mode of "subscribing to the 
undertaking" was by signing the contract and subscribers* 
deed of agreement, of which No. 6 is a certified copy; and the 
said John Barr never subscribed the same, or authorised his 
signature to be affixed thereto, and not having paid the 
deposit doe by him on 28th November, 1860, was not a per- 
son " entitled to shares in the company," in the sense of sect. 
9 of the Companies' Clauses Consolidation Act, so as to 
authorise his name to be entered in the register of share- 
holders on 25th March, 1864, as appears to have been done: 
Finds, in the words of Mr Addison, in his book on the Law of 
Contracts (5th edition, p. 715), that "a person who applies 
for and receives an allotment of shares in a projected railway 
company, and agrees to pay the deposit and become a share- 
holder, bat is not to be entitled to scrip certificates of shares, 
or to any of the benefits and advantases of proprietorship of 
shares in the company until after he has signed the Parlia* 
mentary contract and subscribers' agreement, is not a share- 
holder liable to calls, and if his name is put on the register he 
may disprove the prima fade liability resoltiDg therefrom:** 
Finds, in the above circumstances, that whatever claim the 
pursuers may have had upon Barr in virtue of his application, 
and their acceptance of it, to pay the deposit of £30, and 
whatever right they may have had to compel him by an 
action at Uw to sign the subscribers' deed of agreemsnt, the 
present demand against his representatives for arrears of oalla 
cannot be sustained: Therefore, and under reference to the 
annexed Note, sustains the defences, and assoilzies the 
defenders: Finds the pursuers liable in expenses; allows an 
account thereof to be given in, and remits the same to the 
auditor to tax and report, and decerns. 

Note. — A question of oonsiderab}e nicety is raised in this 
case; but the law on the subject has been fully considered in 
the English Courts, and their decision most be held aa 
authoritative here. Li the Galvanized Iron Co, v. Westoby,, 
June 26th, 1852 (Welsby, Hnrleston, and Gordon's Reports, 
voL viii., p. 17), where &e defendant had obtained an allot- 
ment of shares and paid the deposit, and where his name had 
been inserted in the register of shareholders* but he had never 
executed the deed of settlement, it was held that in respect 
of such non-execution he was not liable for odls as a share- 
holder. The view taken by the Court was, that the pnma 
facie presumption that the defendant was a shiureholder was 
sufficiently redargued by the fact, that the Act incorporating 
the company instructed that no one who did not subscribe 
the deed of agreement was entitled to be considsred a partner 
or shareholder. In like manner, in the Wakrfordf Wexford^ 
Wiekhw, and DuUin Railvmy Company v. Pidcoek, January 
15th, 1858 (Id., p. 279), the £ulure by a defendant who had 
paid a deposit on 50 shares to sign the Parliamentary contract 
or subscribers' agreement was held fatal to the attempt of the 
company to proceed against him as a shardiolder liable in 
caUs. Baron Parke said — "It is dear that the defendant 
was not to have any b^efit until he executed the Parliamen- 
tary contract and subscribers' agreement. Therefore the 



n^wt^J'^' ^»?^**»J^^«'Jiid^ jI^^^^ »nd execution of that agreement is a^oondition precedent to his 

w»caa was made on shares before 9th November, 1668, when I becoming a ri»r9holder^ Bmoq Martin saiA*' I Rhoaldb« 
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■orry if the Act of Parliament were found to anthorise these 
oompemes to pat a person's name on the list of shareholders 
who did not by his oontract agree that it shoold be placed 
there. Now, this oontract amoants to nothing more than an 
agreement to pay the deposit and become a s^weholder; and 
if there is any right of action against the defendant (which I 
do not think there is, for I concur with my brother Parke, 
that it is open to a person to elect to forfeit the deposit), it is 
for the breach of that agreement. The persons to be put 
upon the roister are those entitled to shares — that is, persons 
who have a right to require the company to give them shares. 
The defendant has no such right, because he has not fulfilled 
the terms upon which the shares were offered. The legis- 
lature, no doubt, meant that, in order to become a subscriber, 
a person should put his name to some document which would 
speak for itself, and thus authorise the putting his name on 
the register." The above cases are a fortiori of the present, 
where Barr ncTer paid a deposit, and where he pointedly 
abstained from signing the deed of agreement, though repeat- 
edly called upon to do so. At the same time, it must be 
admitted that certain English decisions have been referred to 
by the pursuers, which look as if they were not very recon- 
cilable with those above quoted. The first of them is Ydicmd, 
April 1st and 2d, 1852 (De Gex and Smale's Reports, vol. r., 
p. 895), in which the defendant was held liable as a contribu- 
tary, although he had not signed the company's deed of 
agreement; but he had paid the deposit on the sluures he had 
applied for, and the judgment seems to have been mainly 
founded on that fact as a rei intetrentui which barred the 
right to resile. The same principle was given effect U> in the 
case of Cooikneiff Kovember 3d, 1858 (De Gex and Jones' 
Beports, toL iii., p. 170), and Bloxam, June 9th, 1863 (Law 
Jonmal, N.S., vol. xxxiii., p. 574), in both of which the de- 
posits had been paid, whilst in neither of these cases does it 
so distinctly appear as' it does here that the acts incorporating 
the companies conferred the title of shareholders on those only 
who had subscribed the deed of agreement 

The paxroen appealed, and after a hearing the Sheriff 
jnronoanced the following Interlocutor: — 

Glasgow, 8th June, 1865. — Having heard parties' procura- 
tors under the pursuers' appeal upon the Interiocntor appealed 
against, proof adduced, and whole process, adheres to the 
jLnterlocutor in so far as it assoilzies the defenders, and finds 
expenses due, but with this variation, that half costs only are 
found due to the defenders, for the reasons stated in the fol- 
lowing Note, and, ^[uoad tUtrOy diBmisses the appeal 

NOTI. — ^This is a very nice and important case, and it has 
been made the subject of an able Interlocutor by the Sheriff- 
Substitute, and an equally able argument at the bar, under 
the appeal agunst it. The Sheriff, after much oonrideration, 
feds himself constrained to bow to the authority of the 
English cases on the point, although, if the question had been 
open, he would have gone along with the able argument of 
Mr Orr on behalf of the pursuers, and been inclin^ to have 
found that the defenders, as representing their deceased oon- 
■tituent, John Barr, are liable for the calls on the shares in 
question concluded for in the summons. 

The case, so far as it is to be decided on the interpretation 
of the words used in the statute, is as follows:— By sect. 4th 
of the pursuers' Act of Parliament, it is prorided that certain 
persons therein named, "and all other perKms and corporations 
who have already wbteribed, or $haU hereafter mbmribe to the 
undertaking, and their executors or administrators, etc., shall 
be, and are hereby united into a company for the purpose of 
making and maintaining the railway.'* 

It will be observed that the words used here are, "all other 
peieons and corporations who have already subscribed, or who 
shall hereafter subscribe to the undertaking." It is not said, 
who shall hereafler subscribe the cotUraeC or agreement. Now, 
nothing is easier than for a person to subscribe, and subscribe 
effectually to an undertaking, who has not subscribed the oon- 
tract or agreement for carrying it on. No doubt the subscrib- 
ing the contract is the most regular and effectual way of 
becoming a shareholder in an undertaking. But it is not the 
only way of doing so. There is no prinriple or rule of law 
under which equipollents may not be effectual. The late Mr 
Barr had here api^ed in regular form to the Provisional 
Committee of the undertaking, by his letter of 28tb October, 
1861, for fifteen sharM in tiie undertaking, and he was in- 



formed, by the answer of their Secretary, of 28th November, 
that fifteen shares had been allotted to him, and that £30 was 
the deposit thereon, whidi he was requested to bring vith 
him when he came to subscribe the contract By the ezobaoge 
of these missives the contract between the company aod an 
appears to have been completed. The matter betng » re 
meroaioria, the letters require to be nuther hologn^ nor 
tested, and the application is produced duly stamped. In 
these circumstances, it was Barr's duty to have paid the 
deposit and signed the contract. To sustain his plea that he 
was not bound to do so, because he was entitled to resile, it 
substantially to allow him to profit by his own defadt, and to 
escape from the effects of an oUigation by refusing to imple- 
ment it. 

But, however dear and well-founded these oboervatiofls 
may seem to be, the Courts of Law in England, which ate 
undoubtedly authority in this matter, appear to have decided 
otherwise. They have hdd, in the cases quoted by the 
Sheriff-Substitute, that the signing of the contract or agIe^ 
ment is a condition precedent to a party being compelled, as 
a shareholder in an undertaking, to pay calls on hia shares 
allotted to him. Baron Martin's ofnnion, in the case of the 
DMin and WaUrford JUttlway Co. v. PideoA, 15th Jaa., 
1853, appears to contain a short summary of the En^iah law 
on the subject. " I should be sorry if the Act of Pariiament 
were found to authorise these companies to put a persoD's 
name on the list of shareholders who did not by his oontract 
agree that it should be placed there. Now, this contnet 
amounts to nothing more than an agreement to pay the de- 
posit, and become a shareholder; and if there is any right of 
action against the defendant (which I do not tlnnk there is, 
for I concur with my Brother Parke that it is open to a penoa 
to elect to forfeit the deposit), it is for the breach of that 
agreement. The persons to be put upon the register are 
those entitled to shares — ^that is, persons who have a right to 
require the company to give ttwem shares. The defesdaat 
has no such right, because he has not fulfilled the teems apn 
which the shares were offered. The legislature, no dosbt, 
meant that in order to become a subscribe, a peraoa ahoold 
put his name to some document which would speak br itsdl, 
and thus authorise the putting his name on the regiater.'' 
This decision, if not contradicted by subsequent cases, seeos 
dedsive of the present question, so Car as it is to be deter 
mined by legal authority. 

The Sheriff-Substitute has referred to still Later cases 
founded on by the pursuers, in which parties alleged to be 
shjtfeholders in undertakings have been held liable for calls as 
contributaries, although they had not signed the oontract or 
deed of agreement. This was held in the cases of Ooehu^, 
November 3d, 1858 (De Gex and Jones' Reports, toL iil, ]X 
170), and Bloxam, 9th June, 1868 (Law Journal, N.S., vsL 
xxxiiL, p. 574.) It is jastly remarked, however, by the 
Sheriff-Substitute, that in these cases, althongh the contcsct 
or agreement had not been signed by the party, yet the de- 
posit had been paid, which not only showed an intenlioB te 
go on with the oontract, but constituted a kind of rei «riv^ 
ventut which shut out either party against reriling. la Ab 
case of Bloxam, 9th June, 1862, already referred to, thepaitf 
sued had agreed to take 100 shares in a limited oompaaj» 
paying £1 per share as deposit. The d^Muii had (empo^ 
but by the prospectus £2 per share additional was paysUs 
upon allotment of the shares. The shares were allotted, bat 
no notice of the allotment was given to the p^fj in qoestioo, 
who did not apply for the shares, or sign the oontract. B 
was held by the Master of the Bolls, Knight Bruce hesitati]!^ 
that ^e oontract was complete on allotment, and that u the 
£100 depofdt was never returned, the power of renUng was 
lost. This case certainly approaches rery neariy to the pie- 
sent, but it was decided in Chancery by one Judges intfa 
anotiier hesitatiug; and the important feature of the depeeit 
of £100 having been paid upon the shares clearly distinguiihes 
it from the case now on hand, in whld;i no depont whatever 
was paid, nor the contract signed. 

Upon these grounds, the Sheriff feels himself constndned, 
by the weight of authority, to adhere to the lEnterkeator 
brought under reriew. But on the matter of expensei^ 
although the defenders are entitled to ooets generaUyy as beim 
successful in the cause, he is of opinion that there ahould be a 
modification. The late Mr Barr clearly riolated what wti it 
least his own understanding, as well as that of the oompaoy; 
and by resisting the present actlou, hii tmstees Iwto pot tte 
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prauen to the azpoifle of siimpuig his original miMiTe offer 
or application for the Bharee, which costB would not otherwise 
htm bM& inclined. In these drcumstances, as wdl as 
admrting to the variety of decisions on the subject in the 
fi^B^ GourtB, and the want of any direct authority in the 
Sootoh,it appesn £gdr to modify the defenders' costs to one-half. 

Ad, EiTDiv or Obb. AU» LikOY. 



llTH Mat, 1866. 
SHEBIFF COUET, STIRLINGSHIEE— STIRLING. 

(SHKaZF?B MOIB ABB BOBIEBTSON.) 



BuNE Valliet Railway Go. v. Gboros Milne. 

Baihray— Cans— UabiHty. — The provisional commiUee 

of a railway aUotted ten shares to a party who had 

(tppliedfor two only. The appUcanfs name was entered 

m the register ofshareholders as holding ten shares j hut he 

neither paid the deposit^ nor signed the contract among 

At subscribers. In an action hy the railway company 

fixr^yment ofcdOs^Held that the entry in the register, 

Ukg admittedly false, teas no evidence of the defender 

hoMg a shareholder even to the extent of two shares— 

Opinion that even where a party has applied for shares, 

otd paid {he deposit, the company are not entitled to 

fkeUm on the renter untU he has subscribed the 

mtract. 

3te £u;tB of this case ai6 rinuhr to than of the preoed- 

iog ooe, at the mstanoe of the same ptunmen against 

Bur's TrnsteeB, withLjua difference^ that in the preeent 

caaB, although ihe defender, George Milne, applied for 

tvoaiiareB only^ yet the prorifldonal oonunittee allotted 

linn ten, and enteied his name in the register of ahare- 

iKiUenasholder of ten ahares. The action was zaifled 

frrpayment of the oalls on the ten shazes, but the por- 

ioengQhseqxiently restricted thdr claim to the calls on 

tvoBhares. The record having been closed, and parties 

hard, the Shexiff-Substitate pronounced tiie folb^nng 

hterlocator:— 

Sttrliiig, 24ih Febmaiy, 1865.~-Haviiig oonsideved the 

^ued lecord, produotioiis, and whole process, and heard 

fs^ proonraton on the whole cause, for the reasons stated 

I w the Note to this Interlocutor, Finds that the pursuers have 

I Mt QBtablished the ayenoent of their summons, that the de- 

I Andar b or was at any time a registered shar^older of the 

i Sltte Valley B«lway, in the legal sense of that tenn: 

i ^Wfore afi8(^Iaea the defender firom the conclusions of the 

' (aounoDs: Finds the pursuers liable to the defender in the 

I cxpenaes of process; auows an account thereof to be given in, 

ski remits the same when lodged to the auditor of Court to 

^ sod report, and decerns. 

KoTi.>-This is an action at the instance of the Blane 
^•Dsy lUulway Company against the defender for payment, 
I* leiirioted, of caUs on two shares of the said undertaking, of 
^Udi it is alleged that he is a shareholder. It is not denied 
ibat the defender's name is entered in the register, and it is 
*^bitted thftt he made application in 1860 to the provisional 
c^nnmittee <£ the ^btne V alley Railway for two shares, and 
'g'eed to accept the same, and pay the deposit and calls 
^boeon. But while the defender makes these admissions, he 
liys at the same time— "My application was to the pro- 
visional oonunittee alone. I never made any application to, 
^ contracted with, the company as now constituted, 
'srtber, my application was for two shares, and two shares 
only— the provisional committtee in their great liberaUty 
wtted me ten. I refused to avail myself of this allotment 
wluch was not in terms of my application, and I at once re- 



jected the whole lot. I never paid any deposit, or ogned any 
subscriber's sgreement or Parliamentary contract, or author- 
ised my name to be entered on the list of shareholders." 
Now, these avennents are not denied or called in question by 
the company. In this situation the Sheriff-Substitute has 
come to the conclusion that the defender is not a shareholder 
of the company, and consequently not liable in payment of 
calls. An application for two shares was no warrant for an 
allotment of ten. The defender's proposal was not accepted 
in its terms, and the defender was entitled to reject the allot- 
ment for which he had not applied. The defender accordingly 
paid no deposit, and signed no subscriber's agreement; and 
though the application for two shares, addreswd to the pro- 
visional comnuttee, might, had the company not gone on, lubve 
rendered the defender liable to the provisional committee for 
some share of the expenses of attempting to Umich the con- 
oem, it seems to afford no titb on which the present action 
can be supported at the instance of the present pursuers. 
That the defender's name appears on the register as a share- 
holder, affords no doubt tkpnmafade esse for holding him to 
be so, but his answer seems unanswerable—" I paid no deposit, 
signed no subscriber's agreement or Parliamentary contract, 
and never authorised the insertion of my name in the register.* 
An action to futen the character of a shareholder on the de- 
foidar, and to compel him to pay calls as such, rested entirely 
on an application for shares to a provisional committee which 
has long ceased to exist, at the instance of the present pur- 
suers, appears to be without any suflScient foundation in kw, 
and it is thought therefore that no other judgment can be 
pronounced but one of absolvitor, with expenses. 

The pursuers haying appealed and presented a reclaim- 
ing petition, to which the defender lodged answers, the 
Sheriff gave the following judgment: — 

Edinburgh, 11th May, 1865.— The Sheriff having considered 
the reclaiming petition, answers, and whole process, ^igmfiff 
the appeal, adheres to the Interlocutor appalled agunst^ and 



NoCT.— If it were admitted that the defender stood regis- 
tered as the owner of two shares of the Blane Valley Company^ 
the Sheriff would have found it difficult to diEonisB the action, 
or to hold the defender not liable for the calls on these cdbares, 
merely because he had feiled to pay the deposit, or to sign the 
subscribers' agreement. Yet there does seem authority in 
the law of England to the effect that even where a party has 
applied for shares, and paid the deposit on them, the company 
are not entitled to place him on &e register till he has sub- 
scribed the company's deed of agreement. Subh appears to 
be the doctrine in the case of the Waterford ami IMlm 
BaUway Co. v. Pidcod Wdtby, Hurl and Gordon, yd. viii, 
p. 279. 

But the cTOund on which the Sfieriff proceeds is;, that the 
register at tt stands affiirds no proof of the defender being a 
shareholder to the extent of two shares^ to which amount the 
pursuers, in their condescendenceand in theirredaiming petition, 
propose to confine the defender's liability. If the ref^ster be 
evidence of anything, it is evidence that the defender is owner 
of ten shares; but after the admission of the parsoers, this 
must now be held to be a false entry; and if that be so, it 
never can form evidence of the defender being a shareholder 
to any more limited extent. The evidence, therefore, whidi 
is contemplated as forming the title to sue, appears to the 
Sheriff to be wanting. 

Act. R. Cahfbxll. Alt, J. Masho. 



14th June, 1865. 

SHERIFF COURT, STIRLINGSHIRE— STIRLING. 

(SHKBnrPB MoiB ahd Robbbtson.) 



Henry Cadell, Factor loco tutoris of James Jobk 
Cadell v. John Wilson. 

Planting and Enclosing-— March Fences— Acts 1661, o. 
41, and 1685, c. 89. — In an action to a have a march 
fence, which was sufficient for cattle, raised and con^ 

o2* 
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verted into a eattk and iheep fenee^Held, that the 
demand was untenable^ loth at common law and under 
the statutes. 

This ma an action at the uurtance of the factor loco 
iestoris of JaoMB John Cadell, Esq., of Banton, heir of 
ontafl in poMeaaion, and, as sach, proprietor of the lands 
and fiurm of Slaolcs and Dromnesaie, part of the estate of 
BantOD, against John Wilson, Esq., of HiUpark, heri- 
table piopiietor of the lands of Auohenrivoch and Beny- 
hilL The scunmons concluded that the defender ooght 
to be decerned to concur with the pursuer, as factor 
loco tutoris fixroaaid, in rebuilding wholly of stone or 
partly of stone, and partly of wire and wood, the dyke 
at present forming the march fence between the said 
lands and &nn of Shukgand DrumneBsie, and the defen- 
der's said lands of Aachenriyoch and Berryhill, to the 
height of fiye feet, or, at all events, to such a height as the 
same should form a sufficient fence for cattle and sheep, 
or otherwise to concur with the pursoer in repairing and 
raising the present dyke to the extent foresaid, or to 
contribute one-half the expense thereof^ etc., all in terms 
of law, and eqwdally of the 41st Act of the first Parlia- 
ment of Charks the Second, intituled— *' An Act for 
piAiifiwg and endosing of grounds," ratified by the Act 
1685, chapter 39, of the first Parliament, King James 
the Seventh. 

The defender lodged a minute of defence, stating that 
the march fence in question was a stone dyke, which he 
was willing, and had always been, to concqr with the 
puxsaer or his tenants in repairing or rebuilding, and to 
oonftribnte one-half of the expense thereof; that the 
lands bekmging to the defiander were, and always had 
been, fanned for the pasture of cattle only, and were not 
adapted for the pasture of sheep; and pleading that the 
obligatioB on the defender, therefore, in r^^ard to said 
boundary fence, could extend no farther than to con- 
tribute one-half of the expetise neeessary to make the 
dyke a soffioient and proper cattle fence, which would 
be done by rebuilding or repairing it to the hdght of 
four and a-half feet; that, neither at common laWf nor 
under the Acts of Pariiament libeUed, eoukl the defen- 
der be decerned to concur with the pursuer in rebuild- 
ing, or in repairing and rusing the said march fence to 
the height of five feet, or to a height to make it a suffi- 
cient fence fer cattle and tdieep. 

The record having been closed, and parties heard 
thereon, the Sheriff-Substitute pronounced the following 
Interlocutor: — 

Stirling, 5th May, 1865.— Having considered the 
closed record, productions, and whole process, and heard 
paxties* procurators thereon, and advised the cause. Sus- 
tains the whole defences set ferth for the defender in 
the minute of defence, and assoiMes the defender i^m 
the whole condnsions of the summons : Finds the pursuer 
liable in expenses; allows an account thereof to be given 
in, and remits the same, when lodged, to the auditor of 
Court to tax and report, and decerns. 

Note. — ^The pursuer concludes in this summons that 
the "defender ought to be decerned to concur with the 
pursuer, as factor loco tutoris foresaid, in rebuilding 
wholly of stone, or partly of wire and wood, as shall be 
determined, ^e dyke at present forming the march fence 
between the lands of Auehenrivoch and Berryhill and 
the laads of the pmsuer, to the height of five feet, or at 



all events to such height as the same shall ferm. a suffi- 
cient fence fur cattle and sheep." To this demand the 
defender answers, that he is perfectly ready to bear his 
proportion of repuring or remolding the fence in ques- 
tion, and has always been so, and to m a intain it as a 
march fedce of the same churacter and descriptum as had 
always previously existed, and that on action fWauA 
him to that extent was whoUv uncalled for. That a 
sheep and cattle fenpe was of no value to him (the 
defender), as he had no sheep, that all he required was 
a sufficient catUe fence, and that if the pursuer required 
a fence of a higher and more expensive description it 
must be paid for by himself. To this defence there 
truly appears to be no answer: neither at common law 
nor under the Statute 1661, cap. 41, has the pursuer any 
case whatever. The pursuer is unquestionably entitled 
to alter his mode of empl<^ying his lands, and to change 
them from fields £c»r cattle into a sheep walk, but he has 
no right to ci^ on the defender to Ibllow his example, or 
to ask him to concur in an expense from which he woold 
derive no ben^t. With an equal show of reason, if 
instead of introducing sheep, he had stocked his lands 
wiUi fellow deer, he might ask the defender to concur 
with him in building a park wall of fourteen feet The 
case seems so clear that though there are various other 
ekments that might be brought forward in aomport of | 
this Interioeutor, it is unnecessary to do so. ue main I 
ground of the Sheriff-Suhstituto's judgment is, that 
ndl^er at common law nor under the statute has the 
pursuer any case. 

The pursuer presented a reclaiming petition, and the 
defender lodged answers. Thereafter the Sheriff pro- 
nounced the fellowing judgment :— 

Edinburgh, June 14, 1865.;- The Sheriff having 
considtt^d the reclaiming petit! n, answers, and wlidle 
process, diBmisHfls the ap^al, adhereato iha Interlocator 
appealed against, and decerns. 

. Note.— If the Sheriff had conceived the point in 
question to be attended with doubt, he might have been 
disposed to notice it at more length; but, believing the 
demand <pft^^ in the summons to be entirely wn^^Tt^Ki^ 
he does not think it necessary to do more than toindicato 
the following as the grounds on which he concurs in the 
judgment appealed against :— 

(1) The demand receives no countmanoe whatever 
fro«n the common law of Scotland. 

(2) K it be rested (as appears indeed ficom the pur- 
suer's own showing) entirely on the Act 1661, c 41, that 
stetnte, while it requires enclosures so as to sqwiato one 
heritor's property from another, in no way presoxibea the 
kind of fence that is by law required. 

(3) It has never in ite application by deoioons been 
held to be extended, so as to meet anything bat the 
ordinary case of inclosures, t.e., sudi inclosures as wffl 
keep out cattle — ^meaning thereby oxen, cows, etc 

(4) Where, up to a very recent date, when the pur- 
suers chose to convert an agricultural faxm into a sheep 
farm, no such demand was made, it certainly would 
seem a very strong thing to hold, that because he re- 
qukes a very strong fence to kee^ in his sheep, the ad- 
joining nroprietor, who has no mtention to make his 
farm a sneep ferm, must be made to pay for a fence 
winch he does not require. When he begins to cultivate 
a sheep ferm, either his own interest will dictate his con- 
senting to the heightening of his present fenoe or the 
application made by this petition may be renewed under 
quite different drcumstances. 

(5) At present, therefore, the Sheriff sees no ground 
on which the application, as laid, can be sustained; and 
as the defender had in his minute of defence, appended 
to the summons, ezpreased his xeadinen to lepav and 
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mtkaeflBctaiitbe fff,irtiny 4yke, if noeaMmrYy he thinks 
that the ponoer, hsring been dfiimtitflflfl with that offer, 



nd made a much higher, and, as it appears to the 
Sheriff, a quite untenable demand, haa be^ rightly sub- 
jected in efpenses. 

(6) It does not become necessary to deal with the 
extrane case nat by the Sheriff-Sabstitate of taming an 
estate into a aeer park, though the Sheriff does not mean 
to indicate that tne illastration is inappropriate. But 
the caae itaelf, as it stands, atfords, in lus Tiew, quite 
nffident materials for supporting the decision. 

id. J. MoMmxH. AU, J. ULltbib. 



SBMBIFF COURT, KINCABDINllSHIBE— 
STONBHA.VBN. 

(SaiBim Seasd abd Dovi Wnsov.) 



William Bbown v. John Anbebson. 

fiSl— Loan— Proof. — The acceptor of a hUl was insolvent 
The (bttwer received from A a sum with which and a 
flartker sum he retired the hiU and handed it to A, A 
^ireqfter raised an action against (he drawer for pay- 
Mi< of the sum he had given^ which he averred was a 
lonr^Held ihat the proof could only he by writ or oath; 
ndfOna reference, held (he oath negative, 

^ poxsner brought this action, concluding that the 
deftoder ought to be decerned to pay to him £100, being 
tbe nun sdTanoed in loan by the pursuer to the defender, 
on Slst May, 1864, Ipr the purpose of assisting the de- 
'nder to retire his bill on John Bumess, farmer, Cot- 
^k of Hilton, datkl 26th Norember last, and payable 
iz months after date, Ibr £130; and which bill was paid 
^ the defender to the Aberdeen Town and County 
Bank, and handed by him to the pursuer as an acknow- 
^sdgment of the said loan. 

On the case being called the defender's procurator 

' Med that the defence was— ^'a denial that the pursuer 

Ui adyanced in loan to the defender the sum sued for, 

or that he was due to the pursuer any part of the said 

iam.« 

^ record was closed on the summons, and on a 
nunute embodying the preceding defence. Parties haying 
^ heard, the Sheriff-Substitute pronounced the fbl- 
Vnring Interlooator: — 

tho Sheriff-Sahetitate baring heard partiea* proonraton on 
the doled record, before answer, allows a proof to both parties, 
ttd appointi the punner to enrol the case, that a diet for 
peering may be. fixed. 

NoTi.--The Sheriff-Snbstitate conridere that it would be 
iieertLifiBctory to diapoee of tbia case without an inqoixy into 
the ihots. It may torn out in the end that the pursuer will 
Mt eoooeedy unless he prove the loan by writ or oath of the 
^eCander; bat the case laid in the snmmona is peculiar, and, 
^tfl It be seen how the fikcts exactly stand, the Sheriff- 
nabstltQte thinks it would be premature to pionoanoe a decided 

The defender ttpj^esXed to the Sheriff, who pronounced 
the following Interboutor:— 

Baring heard parties' proonraton, in hoe statu reoalls the 
^j^erioenksr onmplained of; opens up the record, and appointa 
ttepnansr to lodge a enndesosadsnoe within eight divi^wl 



the defender to lodge defences within eight days thereafter, 
and remits the cause to the Sheriff-Sahstitute to proceed. 

Nora.-- The defence is stated to be — *'a denial that the 
pursner had adyaaoed in loan to the defender the snm sued 
for." Parties are not agreed as to the meaning of this. The 
l^urraer F»*^nfa^iiMi that it must be read as an admission that 
the defender received the sum soed for, hut the defender does 
not admit this to be a sound construction of denial, although 
the Sheriff rather understood at the debate, that the defender 
would not dispute that he had receired the money. This is a 
matter whidi the Sheriff thinks should be put beyond doubt 
on the record, and he has therefore appointed the record to be 
opened up. He refrains, in the meantime, from ezprening 
any opinion as to the competency of parole proof. That ques- 
tion may or may not arise upon the record to be now made 
op, and its determinatiQn may yery much depend on the final 
statements of parties. 

In obedience to the preceding Interlocutor, a record 
was made up by way of condescendence and defiences. 

The pursuer avened that when the bill in question 
fell due the acceptor was in bankrupt circumstances, and 
unable to pay it; that the defender (who was drawer), 
being accordingly threatened with diligence by the dis*^ 
counting bank, came and borrowed from him £100, to 
assist in meeting the bill; that he lent the defender this 
sum on the understanding that he was to repay it in a 
few days; that the defender, on getting the loan, retired 
the bill which was for £130, with the lent money and 
£30 of his own; and that he thereafter brought the dis- 
cfaarged bill to the pursuer, to hold as his Toucher to 
the loan. 

The defender admitted that he had received the £100 
in questaon from the pursner; had aj^ilied it in part 
payment of the bill; and had giyen to the pursuer the' 
discharged bill; but denied that he had gol the money 
in loan, and averred that the pursuer had interposed on 
behalf of the acceptor, on whose bankrupt eatate he had 
been, or was just about to be, appointed trustee. The 
defender farther stated that the pursuer's object in doing 
this was to prevent the defender from taking steps to 
sequestrate the acceptor, which would have involved the 
loss of the latter's farm, from which the pursuer and the 
other oreditOEB hoped there would ultimately be proceeds 
enough to pay everybody. The defiander denied that he 
had made any promise to return the money adTanoed. 

After hearing parties, the Sheriff-Substitute pronoun* 
ced the following Interlocutor: — 

The Sheriff-Subetitnte baring heard parties* proouratora 
on the dosed record, Finds that the averment of the pur- 
suer that he lent the defender the sum of one hundred 
pounds libelled, can be proved only by the defender*s writ or 
oath; allows, accordingly, to the pursuer, a proof by sudi writ or 
oath, and appointa him to enrol the case, that a diet for 
proving may be fixed. 

Nora. — ^In the record, in this action, as originally framed, 
there were not sufficient materials for pronounoiDg any definite 
Interlocutor. With the riew of getting farther information, 
the Sheriff-Substitute allowed a proof before answer, but it 
appeared to the Sheriff that it would be preferable, before 
going fjuther, to have a more explicit record. Condesoendenoe 
and defences were accordingly prepared; and judgment has 
now to be given on the record as thus framed. It appears to 
the Sheriff-Substitute that the course of allowing a proof before 
answer would not now be proper; and that it is necessary now 
to decide definitely whether the pursuer is to be allowed parole 
proof, or to be limited to proving his case by the writ tnr oatii 
of the defender. 

The admitted firsts in the caae are few in number. A bill 
for £180, in which the defender was drawer, and a person 
named Bumeas was aooeptor, fall due on 28th l£ay 186S, and 
wasdlaboBoucecU Thieedajs after thi^i the defender went to 
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the pQnuer uid obtained firam bim £100 of his (ih& pannier's) 
money, and with this sum, and £80 of his own, he went to the 
bank, where the bill had been disoonnted, and paid it. He 
took a general receipt on the bill, and then delivered it to the 
pnnner. On the three iiftcte— of the receipt by the defender 
of the £100, the payment by him of the bill, and the delivery 
ofitbyhim to the pnnmer— both parties are agreed. It is in 
regard to the footing on which these transactions took place 
that the parties di£fer. The porsaer alleges that the £100 
was adyanoed by him in loan to the defender; while the defender 
alleges that the £100 was advanced by the porsaer, in oerttun 
drcamstanoes of which he explains the details, in reliance 
■dely on the credit of the acceptor of the bill. In this state 
of matters, the porsaer maintains that he is entitled to found 
on the defender's admission that he got the £100, and then to 
prove, pro ut de jwre, that the ezplanaticm attached to the 
admissien is incorrect. 

Even had the explanation of the transaotionB given by the 
defender been improbable, it is mere than donbtfal whether 
the pnrsver coold have nnected it, while still olaiming the 
benefit of the admisdon. But when it is considered that the 
defender's explanation is more in accordance with the admitted 
facts than the pursuer's explanation, it becomes obviously un- 
imr to separate the admission from the explanation. 

In the usual course of things, had the pursuer lent to the 
defender £100, he would haye taken a voucher for it. The 
bin, which he says he got as his voucher, is truly no voucher. 
What the bill proves is, not that the defender is under an 
obligation, but that he has been freed from one. The bill 
itself proves that there was a certain debt in which the 
defender was oautioner, another party being prindpal, and 
the receipt on the back proves, in all questions in regard to 
it, that it was unconditionally discharged by or on bdialf of 
the principal. The presumption arising from the bill and its 
receipt is this, that the funds with which it was discharged 
belonged to the principal debtor. The evidence afforded by 
the bSl, therefore, is entirely to the effect that the pursuer, if 
he paid it wholly or partially out of his own funds, paid it 
solely on the credit of the acceptor; for by the way in which 
he conducted the transaction, he allowed the drawer^s obliga- 
tion in it to be extinguished, when by taking the usual steps 
he might have had it transfened to hunself. 

The usual way of proving a loan is by writ or oath. What 
is there then in the special circumstances in this case to let 
the pursuer have a wider proof ! It is said to be competent 
on account of the adminions of the defender; but thaw ad- 
missions, as the Sheriff-Substitute reads them, go no way to 
strengthen the pursuer's case. On the contruy, the pre- 
sumption they raise is rather against him. The only speosli- 
ties appearing on the record, as now fruned, are speoalities 
which induce a strict application, rather than to a relaxation, 
of the usual rules of eridence. 

The pursaer appealed, and the Sheriff pranonnoed ihe 
following Interlocutor :— > 

The Sheriff having heard parties* procurators on the pur- 
suer's appeal, and considered the closed record and whole 
process, adheres to the Interlocutor complained of, and dis- 
misses the SMd appeal. 

KoTX.— The pursuer's case is one of alleged loan of £100 to 
the defender, bat no receipt was taken for the money, and no 
written obligation to repay it is founded on or said to exist. 
The Sheriff sees no reason to hold, that contrary to tiie ordi- 
nary rule of hw, parole proof of the pursuer^s averment of 
loan is competent. It is true the defender admits he got 
the money, but this admission is qualified by the statement 
that the object for which he got and applied it was the extinc- 
tion, on behalf of the pursuer, of the bill for £180, No. 6 of 
process, of which Bnmess was the acceptor; the alleged reason 
of the parsuer's intervention being, that he was interested in 
Bumess, and desired on his behalf to have the bill paid to 
prevent diligence. This is pnicticaUy a denial of the constitu- 
tion of any loan. The defender's admiwion must be taken 
with this qualification, and the Sheriff does not see that any 
other course is competent than that which the Sheriff-Subetitute 
has followed, in pronouncing the Interlocutor under review. 

Proof, as limited by the preceding Interlocutor, was 
ted, no \mt Ij the defender was prodaoed, and the de- 



fender's deposition was to the same effect ai hiidflfiBDoe. 
The following Interlocator, (which was aUowed tobeeone 
final) was afterwards pronounced:— 

The Sheriff-Substitute having conadsrsd the dooed nond, 
and proof adduced. Finds that the porsoer haa failed t»pnve 
that he advanced in loan to the defender the som of . one Imi- 
dred pounds libelled on; therefore, asMilzLestbadefieodfffavB 
the conclusions of the action, and decerns: Findi the pnnoBi 
liaUe in expenses, of which allows an aooomit to be gim in, 
and when lodged, remits the same to the auditor te tu wi 
report. 

Hon. — ^The case stated in the defSeadec's depoiiiioa U tbe 
same as that stated by him on record, and the Shflriff-SnbititetB 
sees no reason to doubt its accuracy. Acoorc^ to tfaeonli 
evidence that is competent, the porsaer appeszB to hm 
advanced the money sued for, in reliance solely on tiie cn£t 
of the acceptor of the biU, and in order to preveot a leqw 
tration of his effects, whidi the defender, who wm ditwof 
the bill, was threatening to have executed. Itmaybelkt 
the pursuer would have been wiser to have let the traonctkn 
alone, unless the defender had undertaken to keep him nft^ 
but tiiat is no reason for now inf erring an obEgstioii wldoh 
was not put in writing at the time, and whidi b sot now 
admitted. 



Aa. Cbookatt. 
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16th Jura, 1865. 
SHEBIFF COUBT, LANABKSHIBE-jQLASGOW. 

(Sbibiff GLABSFoan Bill.) 

Sequestration of Alexandsb W. GBiCBTOir. 

Sequestration— Votes.— /a an appeal hy a crediioreginA 
resohUiotu adopted at meeting of credUom^"^ ^f 
creditor claiming random sum of HUquid doMfi &- 
aUowed; vote of aunt of bankrupt claiming asm of 
lent money sustained; vote of mf^rried woman claaisi 
under deed excluding jus maiiti sustained^ her hsi^ 
having concurred in (he vote. 

Sequestration— CommisBioner — Personal Objection.' 
Circumstances urUler which a creditor was held tM%iU^ 
for the office of commissioner^ 

John Stewabt, a creditor on the sequestrated estate tf 
Alexander W. Crichton, proposed certain leBolalaoDsati i 
meeting of creditors, with the object of renxmng Ae ! 
trustee and qommisrioners. Counter resdlntionB,howevt^ 
were passed; and Stewart presented the presoit appeaH 
craving that these be recalled, on the ground that thflj i 
were not supported by the requisite majority of kg* i 
▼otes, in number and value of the crediton praent. A 
scrutiny having been made, and parties heard, the ffilff^' 
ing judgment was pronounced: — 

Having again heard parties* procurators and ^^^flR^ 
made avizandum, and resumed consideration of ths «Mi 
process, Finds, for the reasons stated in the annezod N««> 
that in as ffff as the appeal is directed against the i^^ 
to retain the present trustee, John Christie Foolds, ia n> 
office, the appellants have failed to show that said nio^' 
tion was not carried by the requisite statutory >a^oi^ 
Therefore, sustains said resolution, and diHmiwwB ^.*^ 
as regards it: Finds that in as far as the sppeal is dM>^ 
against the resolution to retain the oamnuflsioneffy '^'^ 
Struthers, John Neilson, and James Keyden, in their (m 
the appellants have shown that smd resolotioD ^■^'/f 
supported by a majority in value of good votes: Th«twft 
sustains the appeal as regards said reeolntion, o^^^.^"^^ 
the resolution to remove them &om office was ^^^^f^^^ 
requisite minority: flnds^ upon the subject of expaoB^ tni 
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tlio appeUaot haviiig been onBaooessfal u regards the first 
nnlatkA appealed agamst, aod SQooesBfal as regards the 
Mcond, and there having been about the same amount of pro- 
eednie in reference to each resolution, no expenses are due to 
or by ather party, and decerns. 

Non^— At the meeting at which the resolutions in question 
woe pcopoeed, the votes for the resoluticHis supported by the 
RspondentB, amounting in value according to the statemenU 
intheminntes, to£I604 Os 2d, and for those supported by the 
•ppellant, to £1316 lis Id, showing an apparent majority in 
fcvonr of the former of £287 9s Id. The resolution for the 
ranoval of the trustee required a majority in number as well 
•8 in value, in terms of the provisions of sect. 74 of the Bank- 
nptcy Statute, and it was necessary therefore to note, that 
UL creditors voted for the resolutions supported by the respon- 
dsDt's, mod only four for the appellant's resolutions. At the 
ttnUiDy, the following votes against the removal of either the 
trastee or commissioners were held bad:— -First, The vote of 
Ihomas Strnthers, claiming for £250, in respect that it was a 
ludcm daim for a sum of illiquid damages, and it was not 
npported by any sufficient vouchers to instruct either that 
any title to damages actually existed in the claimant, or if it 
(fid, tiiat any damage had accrued to the amount of the sum 
demanded, or any similar sum; Second, The vote of Michael 
Jamieson M'Haffie, claiming for £25 IBs 2d, in respect that 
flie olaim, which was for cash advanced, was unsupported by 
my voucher or document of debt; Third, The vote of John 
David Douglas, claiming for £10 18s lOd, in respect that 
Dosglas himself being dead, the vote for him was given by Mr 
James Graham, writer, as mandatory for certain parties state<l 
to be trustees of the deceased, but who had not lodged any 
affidavit in their own name, and no evidence was produced to 
ijbovllat they were the trustees or representatives of J. D. 
lAMgki, and as such, entitled to constitute Mr Graham their 
■ndrtory ; and Fourth, The vote of John Neilson, dwming for 
£IS5 17s 44d, but erroneously stated in the minutes as claim- 
■gfor £189 12s 8d, was held bad to the extent of £178 8s 
Hi, in respect that the claim for that sum is stated to be a 
k» arising on a re«sale of certain heritable subjects said to 
kave been previously sold to the bankrupt at a higher price, 
f^ ]» £uled to pay, whilst the documents produced fail to 
iBStmci either that the chumant ever accepted the banlmipfs 
«ftr for the property, or that if he did, he fulfilled the con- 
fitkns of the offer, or that he was entitled to re-sell, or that 
be did resell, or finally, that if he re^ld, he obtained only 
ttw reduced prioe set forth in the affidavit, the articles of roup, 
and minntes of sale, not being produced, but only an alleged 
eortificate by a party whose catua ieUntiae does not appear. 
To this deduction of £173 8s A^d feU to be added the over- 
statement in the minutes of the value of this vote, amounting 
to £3 15s 3|d, making a gross deduction from its assigned 
fahe of £177 3s 8d. The effect of the above findings was to 
ndoce the respondents' value by £468 15s 8d, leaving them 
jMi only £1140 4s 6d, being £176 6s 7d less than the appel- 
Jmt*s apparent value. The appellant, with the view of still 
kither increasing this majority, and also of securing a majority 
in number, urg^ objections to three other votes, which how- 
ever were repelled. The first of them was the vote of John 
Boms, claiming for £159 4s Id, which claim was vouched by 
a promissory note of the bankrupt, specially indorsed by the 

Cjee to the claimant. The main objection was that the oath 
re that the claimant held no one bound for the debt but the 
bankrapt, notwithstanding the fact of his having an indoner. 
Bat it might be quite true that the indorsee had no relief 
against the indorser, and as the latter was not liable in relief 
to the bankrupt, no valuation of such liability was necessary. 
Tlie second vote nnsoccessfolly objected to was that of Mrs 
Ann Wallaoe, claiming for £528 3s 6d. She was an aunt of 
tite bankrupt^ and her daim was for lent cash. It was there- 
fore subject to suspicion, and required that the vouchers 
aliould be carefully considered. They were not of recent date, 
but referred to transactions in 1857 and 1861, and bore an air 
of perfect bona fidu. It was not unlikely that an aunt in 
affluent circumstances should assist a nephew commencing 
business; and in addition to the bankrupt's holograph acknow- 
ledgments, there were produced a letter of the claimant's 
agents, written in December, 1857, expressly referring to the 
loan, as also excerpts from the claimant's accounts current 
with the Royal Bank and with her agents, showing that she 
had the money to lend, and that it was drawn from the bank 
md paid over to the baokropt of the data sworn to. AU this 



was hdd sufficient to support the vote. The third vote ob- 
jected to, but sustained after considerable discussion, was that 
of Thomas Struthers, claiming for £303 4s lid. The voucher 
founded on was an aoce[itance by the bankrupt to Thomas 
Philip, specially indorsed without recourse to the claimant. 
Under a diligence granted to the appellant, he recovered cer- 
tain documents which instructed that the bill was granted in 
connection with a building transaction between Philip and the 
bankrupt, in the course of which Philip was to procure a cer- 
tain number of the bankrupt's acceptances discounted, and 
hand over the proceeds to him to enable him to erect tenements 
on a piece of ground taken in feu Arom Philip; and if the 
bankrupt failed to go on with the building, Philip was to be 
entiUed to enter upon possession himself. "Fhe bankrupt 
employed the claimant, Struthers, as his builder, but after 
proceeding a certain length failed, and Philip entered on pos- 
session, and thereafter transferred the contract to the claimant^ 
who agreed to come into the bankrupt's shoes. It was 
argued, that in these circumstances, Philip, though he had 
been obliged to retire the bill, had no longer any assignable 
cUum under it against the banknipt, as he had paid himself 
by taking the buildings so far as erected. But it is to be 
observed that although in the contract between Philip and 
Struthers, a copy of which is in process, the former is rdieved 
from making good to the latter the first instalment payable 
on account of the buildings, for the purpose of obtuning which 
instalment, said bill was granted; nevertheless, the right to 
make good the didm against the bankrupt for the proceeds of 
the bill, which had never been put into the building, but 
applied by the bankrupt to other purposes, is specially reserved 
to Philip. This was a competent reservation, because, as the 
portion of the building effeiriug in value to the amount in the 
bill had never been paid for, it remained a debt against Philip 
in the person of Struthers the builder, on Philip entering into 
possession. If the bankrupt had expended the proceeds of the 
billon the building, the case would have been diiforent^ for then 
Struthers would have been paid for his work and material to 
that extent, and Philip on taking possession would have got the 
value of acceptance in stone, and lime, and workmanship; but as 
the money had been expended other wi8e,that part of the building 
had still to be paid for. It is true that Struthers agreed to take 
the bankrupt's place, and in this way got back the building effeir- 
iug to the value of the first instalment for which he haA not 
been paid, but then by taking the building he was bound to 
retire the whole acceptances, including that by the discounting 
of which the said instalment had been raised, but which he 
had never received; and to enable him to do so, Philip, to 
relieve himself, was entiUed to indorse over the acceptance, 
and the claimant was equally entitled to recourse under it 
against the bankrupt. The appellant being now in a majority, 
it became necessary to consider the respondents* objections to 
the votes on which he founded. They objected, first, to the 
vote of the appellant himself, claiming £808 Is 7d, on the 
allegation that it was extinguished or compensated by contra 
accounts due by him to the bankrupt, and also on the ground 
that he had formerly lodged an account and affidavit, showing 
that his claim was only £305 18s 2d. To this it was answered, 
and the answer was held suffident, that the account formerly 
lodged was erroneous; that the claim now made was vouched 
by a bill and a decree in foro, obtained subsequently to the 
lodging of said erroneous account, and that effect could not be 
refused to the oath supported by these vouchers, until both 
bill and decree were reduced. The respondents objected, 
second, to the votes of Mrs Scott Niven or Dickson, and of 
Catherine Niven, each claiming for £150 143 Id, that although 
the debts were company debts of the late firm of Beddie and 
Crichton, the claimants had failed to put a value on their 
claims against the said firm, and Charles Reddie, the bank- 
rupt's partner therein, and deduct and specify the balance. 
In answer to this objection, the claimants craved leave to 
amend their affidavits, which was granted by the Interlocutor 
of the 11th ult., and in the rectified oaths which were there- 
after lodged, they each value their claim against the other 
parties at 50, making a deduction of £100 in all from the two 
votes, and thereby reducing the appellant's majority in value 
to £76 6s 7d. The respondents objected, Ustly, to the vote of 
Mrs Catherine Veitch or Taylor, cUiming for £207 Is 4d, that 
the affidavit was made by a married woman alone without her 
husband's consent; and tiiat although the debt was vouched 
by a bond and disposition in security, in which the husband's 
ym nwrUi was excluded, there was no exdomon of bis right 
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of adnunistmtion, and that, therefore, the oath should have 
been emitted by the husbaod. The Sheriff, after fuU argu- 
ment, came to Im of opinion that this objection was not sound. 
The bond itself contains an obligation to pay the sum in it to 
Mrs Taylor, ezdusive of her husband^s ju$ nuuiti, and the 
subjects conveyed in security of the personal obligation are 
disponed in favour of the wife alone, with a like erolusion of 
thejfiM marilu Now, it is true that the ezdusion of the Jut 
mariH, which is the unlimited right of management and disposal 
of the wife's movable estate, does not deprive the husband of 
his curatorial position in relation to his wife, but it entirely 
changes the character of his interest in the particular subject 
exempt from the jiu marili. Curators cannot act for a minor, 
who is himself vested in the right of his own property; they 
can merely authorise lus acts by their consent. In like man- 
ner, a husband without the jtu mariti cannot act for his wife, 
although any act of administration by her, to be valid, may 
xequire his consent. But under the Bankrupt Act, it is the 
creditor, that ui, the person in right of the debt, who must 
make the oath; and it is not very dear that the taking an 
oath is an act of administration, or other than a mere prepara- 
tory or preliminary step. There is no such form as a concur- 
rence to an oath; and the husband here could not with troth 
have sworn the debt was due to him. But, farther, the 
minutes instruct that Mr Taylor attended the meeting for his 
interest along with his wife, and both husband and wife are 
recorded as giving the vote now objected to. There is thus 
evidence that the husband authorised the wife's act, whether 
it was one of administration or not, and if more than this was 
held neoessszy, then the exclusion of the jut mariti would be 
nugatory altogether. The 6nal ivue of the sorutiny, therefore, 
was, that the appellant had the above minority in value of 
£76 6s 7d against both the resolutions supported by the 
respondents, and in favour of his own, but be had only the 
votes of four creditors in number, whilst the respondents had 
likewise the votes of four entitled to be counted in number, so 
that the appellant could not prevail in his appeal on the sub- 
ject of the trustee's removal, but carried the statutory majority 
as regards the removal of the oomnussionors. It may be added 
that Uie same result would have been arrived at, if the votes 
both of Struthers for £304 4s lid, and Catherine Veitoh or 
Taylor for £207 Is 4d, had been rejected. 

Thereafter a competition took place for ihe offices of 
commiaaoners. There were six competitors— Stewart 
himself and other two creditors being supported by one 
section, and Stnithers and other two by another section. 
Notes of objections were lodged by each party, and after 
a hearing the Sheriff-Sabstitate prononnoed the follow- 
ing judgment :— 

Having considered the notes of objections for John Stewart^ 
house and land agent, Glasgow, for himself and on behalf of 
John Bums, merchant, and David Young, accountant, Glas- 
gow, competitors for the office of commissioners on the 
sequestrated estate of Alexander William Crichton, sometime 
a writer in Glasgow, now deceased, and for James Graham 
and others who voted for the election as commiuiooers of 
Thomas Struthers, builder, John Neilson, builder, and John 
Duncan, writer, Glasgow, and having heard parties' procura- 
tors. Finds that a minute has been lodged by the party Johu 
Bums, referred to in the said note of objections for .Tohn 
Stewart, repudiatmg the use of his name in said objections as 
unauthorised, and withdrawing as a competitor for said office: 
Therefore disallows and dismisses the said note in as far as 
purporting to be lodged for behoof of the said John Burns: 
Finds that the competitor John Stewart, in reference to cer- 
tain personal objections which have been stated to his eligibility, 
admits that he has lately presented a petition to the Lord 
Ordinary, in terms of section 104 of the Bankraptcy Act, 
claiming right to certain estate included in the sequeetration, 
and praying to have such estate taken out of it; that he has 
also large claims ag^unst the bankrupt which are disputed, 
and in regard to which he is at present in litigation with the 
trustee; and farther, that he is pursuing an appeal in the 
Court of Session for the removal of the trustee: Finds that in 
these circumstances the said personal objections to the said 
John Stewart are valid, and sustains the same: Finds and 
decUres, for the reasons stated in the annexed Xote, that the 
iMid David Young Im been duly elected wmBmaiwm on said 



estate, and that none of the competitors, Struthers, Nsiboii, 
and Duncan, have the requisite minority of good votss: 
Therefore reserves to the creditoit their right to elect tve 
othenr commissioners: Finds, in respect the objectors Gnhsoi 
and others have been snocessfnl in resisting the eleotion of tht 
said John Stewart as a commissioaer, and in showug thst 
the said John Bums did not authorise the use of his asne^ as 
expenses due to or by either party, and decerns. 

Kon.— The present competition has followed on the jodg^ 
ment pronounced by the Sheiiff-Substitute on 2d May Isst, ia 
which he found that a resolntioa for the removal of the pre- 
vious commissioners on the deceased Alexander WiUism 
Crichton's esUte had been duly carried. At the meetiog for 
the election of new commissioners, which took place in cod- 
sequence^ the votes for Stewart, Bums, and Young amounted 
in value to £1216 lis Id, and those for Struthers, NeilsoB, 
and Duncan to £1508 15s 2d, giving the latter ao appsnnk 
majority of £294 4s Id. But the votes were the seme as 
those which had been previously adjudicated upon, aod the 
vouchers also were the same, except where certain deocees is 
absence had been subsequently obtained, which were relied 
on as new or additional vouchers. It followed, for the ressooi 
stated in the former judgment, and aoquieaoed in in as &r as 
the commissioners were ooncemed, that, unless the said decRes 
operated to the contrary, the votes of Thomas Strathsn for 
£250, of Michael Jamieson M'Haffie for £25 ISs 2d, and of 
John KeiLwn to ihe extent of £178 8s 41d, were bad; sad 
that their cmmvlo amount being deducted from the giuss valne 
for Strathers, etc., gave Stewart, eto^ a mijority of £157 28 
5id. It also followed that certain objections stated for 
Strathers, eta, to certain votes for Stewart, etc., fell to be re- 
pelled, and that it was not necessary to decide as to the validity 
of a new objection to the vote of Catherine Nivenfonnded on tiie 
avermenU that the mandate granted by her had fidlen, seaiiv 
that even if that objection had been sostained, the nsjoB^ 
could not have been recovered. Then, as regards the deenesis 
absenoe, described as decrees of constitution, and whieb she 
bear to be decrees cogtnUtmit oa«M» they an all direeied sot 
agamst the representatives of the deceased baaknpt» but 



against the trustee on his estate, who had already lartunfid 
the claims upon the vouchers which this Court deennd insaf- 
fident. It appears to the Sheriff, that decrees in abseafie so 
obtained added in reality nothing to the proof of the diblk 
The trustee had no interest to enter appearanoe to oppose s 
summons which oonduded only to have it found, as ths 
trustee had already found, that the pnrsner was a just sad 
lawful creditor of the bankrapt; and there being no appear* 
anoe to oppose, the Court had no alternative but to gnrnt the 
decree without any inquiry into its merits. It is settled by 
the case of TumbuU, June 27, 1850, that a decree eogmHoau 
eauMa obtained in absenoe against the next of kin of tiis 
deceased bankrapt who had declined to represent him, is not 
a voucher entitling a creditor to vote. The ground of tins 
decision was, that as the next of kin had declined to lepre* 
sent, and had therefore no interest, the decree in absenoe did 
not amount to any acknowledgment of a debt. Now, in ^ 
present instance, the next of kin of the bankrapt were not 
even called, and there is nothing to show whether they repn- 
sent him or not. The bankrapt estate is no doubt vested ii 
the trustee for behoof of the just and lawful oreditovs; bot^ 
trustee has no interest in the reversion of the estate, if then 
be any, and it is therefore a matter of endre indifibreooe to 
him who may, or may not, be lawful creditors. ConsequsBdy 
the same remark that was made from the benoh in TombuDIi 
case may be made here, namely, that ** this decree^ aneup^ 
ported by any evidence whatever, and where the alleged 
debtor is never called into Court to deny or admit the d^ 
or even made aware of the claim, is no proof of any debL* A 
decree eognitumit eattta, though in absence, may be a good 
title for confirmation as executor-creditor, to enable the {Mitf 
to take up the estate, but the debt itself would require to bs 
proved afterwards as much as that of any other alleged 
creditor; and the same holds here, for if any creditor were to 
appeal against a sustidning of the daim by the trustee ia 
virtue of the decree in a^nce against himself, it is plsm 
that the claimant would recjuire to establish the debt aliiaiA, 
before he would have any right to a dividend. Neither is he 
entitled to a vote upon a decree in absence which afibids no 
prima fade evidence of a debt» not being directed against any 
one having a personal interest in the matter. Where tiie 
Unkmpt bimi^ if alive, or 1^ ropreaentatiTei^ if lie il 
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(leid, areaJlad along with the tnutee, the oase is different, 
but that case is not now before ns. The Sheriff regrets that 
owing to one of the proposed commissionera in the majority 
hmg personally ineligible, and to another having dedined to 
be pat in nomination, it will be necessary to call opon the 
ereditora again to elect two others to make np the requisite 
lUtQtQiy number. No personal objection having been stated 
bj Stewart at the mee^g, a new election must take place of 
i oommisrioner in his room; and as regards the party Bums, 
the Sheriff has no power to select any one of the otiier three 
oompetitorB to supply his phwe. 

Act J. F. M'Labxv. Alt. James Gbaham. 



8th July, 1865. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
(SHXRI1T8 Sib A. Ausosr, Bart., and Stbathebk). 



Jamks Cuseeb v. George & James Burns. 

Carrier— Storekeeper— Liability for loss by Fire— Mer- 
cantile Law Amendment Act— J/ora. — Goods ttere 
^npped hy the pursuer in the defender's vessel, to be 
conveyed from Belfast to Glasgow, and to he delivered 
to the pursuer's ^^ order ^* at Hie latter port. They 
orriced on Tuesday forenoon, and were stored in the 
Mat the quay of Glasgow set apart for the defenders' 
traffic. Fire broke out in the shed between Tuesday 
»jto and Wednesday morning, and the goods were 
iirned. In an action by the consignor against the 
carriers for the value of the goods— Held that the goods 
WTt retained hy them as carriers, and not as store- 
keepers; that ihey were liable to pay (he value of the goods; 
ondihat there was no mora in presentation of the order 

for delivery. 

^ was an action for payment of the valoe of goods 
i^iped by the pursuer in the defenders' vessel ^' Stag," 
^ ocmyeyance from Belfast to Glasgow, to be delivered 
*t the latter port to the pursuer's order. The goods were 
■tupped on 26th October, 1863, and arrived at Glasgow 
00 ^6 forenoon of the 27th October. The pursuer on 
fte 27th despatched to Glasgow an order for delivery, 
*liich arrived per post on the 28th October, and was 
Immediately presented; but in the interim, between the 
*vciung of the 27th and morning of the 28th, a fire 
occaned at the sheds used by the defenders for their 
Mfest traffic, and the goods, which were lying there, 
^^ burned. Delivery had thus become impossible, and 
oa the defenders denying liability, an action was raised 
bt the value of the goods. 

The record was made up by condescendence and 
fences. The pursuer pleaded— (1) The defenders 
having, as public carriers, undertaken to convey the 
goods Irom Belfast to Glasgow, and to deliver them in 
■afety to the pursuer's order at the latter port, and hav- 
»g failed to do so, are liable in the value thereof; (2) 
The delivery order having been presented within a rea- 
ttoable time after the arrival of the goods at Glasgow, 
or at all events within the forty-eight hours prescribed 
ty the Harbour Regulations for the removal of all goods 
from the quay, the defenders were bound to make deli- 
very thereof, and having failed to do so, are liable in the 
price; (3) The defenders having a floating policy of 
inswance over goods landed from their vessels at the 
Bjoomielaw to cover losses by fire, are bound to make 



said policy available to the pursuer to the extent of the 
value of the goods sued for; (4) The defenders having 
I failed to exercise a proper degree of caution and care in 
< preventing fire, and haviog failed to comply with the 
I Harbour Regulations anent combustibles, are bound to 
I make good to the pursuer the loss sustained through their 
{ negligence and culpable carelessness. 

The defenders pleaded— (1) The facts alleged by the 
pursuer are irrelevant, and insufficient to warrant the 
conclusions of the summons; (2) The defenders are 
entitled to absolvitor with costs, because, 1st, the only 
contract which they entered into with reference to the 
carriage of the said goods was duly implemented, and 
the contrary is not alleged; 2d, The loss of the goods by 
i fire occurred after the defenders' contract had terminated, 
and their custody of the goods, which was for the 
I carriage thereof only, had finally ceased; 3d, No negli- 
I gence or other fault is imputable to the defenders with 
reference to the said goods, either during the subsistence 
of their contract or thereafter; whereas there was mora 
en the part of the pursuer, or owner of the goods, in not 
taking delivery at the time the same were landed, espe- 
cially as the date of the landing was exactly known to 
them in common with other shippers ; (3) No liability- 
arises against the defenders on the ground, as alleged, of 
I a breach of the Harbour Regulations, because, 1st, there 
I was in reality no such breach; and 2d, the defenden are 
; not amenable to the pursuer in the matter of observing 
! the Regulations of the river trustees, which are of a poL'ce 
i and fiscal character, and intended to regulate the traffic 
at their own quays; (4) No liability arises against the 
defenders in respect of their floating policy of insurance 
on goods in the said shed, because that policy did not 
cover goods or losses unless such as the defenders them- 
selves were responsible for. 

Proofs were allowed, and led in Glasgow and Dublin. 
Upon the close of the proof parties were heard, and the 
following Literlocutor pronounced: — 

Glasgow, 23th March, 1865.— Having heard parties' pro- 
curatora on the concladed proof and whole caDse: Finds, in 
point of fact, that the defenders are public carriers between 
Belfast and Glasgow, and on 26th October, 1863, there was 
shipped on board the defenders' steam vessel, the Stag, which 
was then one of their line of vessels plying between said ports, 
and to be delivered to the pursuer's order in Glasgow, thirteen 
bags oontauung rags, weighing 84 cwt, the value of which 
the pursuer has stated, and the defenders have admitted was 
£28 9s 6d: Finds that said vessel arrived at the Broomielaw 
Glasgow, about nine o'clock of the following morning, having 
sfud goods on board, and which, with other cargo, were landed 
at and placed within sheds, situated on the river wharfs, be- 
longing to the Clyde Trustees; but these sheds were set apart 
for and exclusively used by the defenders for the purposes of 
their business traffic: Finds that on 27th October the pursuer 
sent from Dublin an order in favour of George Gordon a 
railway carrier in Ghisgow, to obtain delivery of said rags, 
and that order was received next morning, and was then im- 
mediately presented to the defenders; but delivery of the rags 
could not by that time be given: Finds that between ^e 
evening of 27th and morning of 28th October, said rags, while 
so lying in said sheds, under charge of a watchman in the 
defenders' employment, were, with other goods, wholly, or in 
great part, consumed by fire, which in some unexjiained 
manner ha[d kindled in said sheds: Finds that according to 
the Regulations established by said IVustees for the manage- 
ment of the river and harbour at Glasgow (§ 14), all inwud 
cargo is directed to be removed from the whar& within 48 
hours after being placed thereon; and in case of failure so to 
do, the harbour master is authorised to remove and store the 
same at the expense and risk of the owners: and in these dr- 
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eamstances, Finds, in point of law, that as said rags were 
oonsumed by fire while in tlie defenders* custody as common 
carriers, in the sheds occupied by them, where they lay wait- 
ing to be delivered to the pursoer^s order, the defenders are 
boond to pay the value: Therefore repels the defences, and 
finds the defenders liable in payment of said sum of £28 9s 6d, 
and with interest as libelled: Finds them also liable in the 
pursuer's expenses; allows an account thereof to be lodged, 
and remits the same to the auditor to tax and report, and 
•decerns. 

KoTB. — By the 17th section of the Mercantile Law Amend- 
ment Act (21st July, 1856), it is provided that» from and 
after the date thereof, "All carriers for hire of goods within 
Scotland shall be liable to make good to the owner of such 
goods all losses arising from aoddental fire, while such goods 
are in the custody or possession of such carriers." This pro- 
vision altered the pre-existing law of Scotland, which exempted 
carriers from liability for a caaus fortuihu, and assimilated the 
Scotch to the English law, carriers in England having been 
always made liable in such circumstances. An exception 
occurs, however, in the case of a public carrier who happens 
to act also as a storekeeper, and who, having ended his duties 
as carrier, has stored the goods carried for behoof of the 
consignee; if the goods were there and then oonsumed by 
accidental fire the loss would fall on the consignee, because he 
who was carrier had by that time assumed the separate 
character of storekeeper, on whom as such the same extensive 
responsibility did not rest. (Story on Bailments, 6th ed., ss. 
446 and 448.) And it was under this exception that the de- 
fenders have contended for immunity. Their argument was, 
that liability as carriers ceased when they landed the rags at 
the Broomielaw, and the subsequent custody in their hands 
oould only be ascribed to them as mere depositaries or ware- 
housemen for safe keeping till the pursuer should order 
removal. But the Sheriff-Substitute is of opinion that there 
do not exist sufficient grounds for this position. The defenders, 
as carriers, accepted the pursuer's goods to be conveyed and 
delivered to his order; and at the end of the journey they did 
not discharge themselveB of the duty thus undertaken until 
they did so deliver; and they were bound ta have kept the 
goods for a reasonable time to have enabled the pursuer to 
have given his order. That interim custody was as carriers 
and in no other capacity; and, indeed, it has never been pre- 
tended that the defenders were storekeepers, and the sheds in 
which the goods were placed, and where they were burned, 
were merely accessory to, and used in connection with, their 
carrying trade. Custody of that nature has been held to be 
included in the duty of carriers. (See the precisely analogous 
cases, JIffde and another v. the Trent and Mertey Navifjation 
Company, 18th November, 1793, King's Bench, 5 Dum. 
and Easi p. 389; White v. Humphery, 11; Adolph and Ellis, 
N.S. 45; Bourne v. Gatliffe, 3 Morr.; and Granger, 643.) 
The principle of liability to be gathered from these decisions 
is thus concisely summed up: — " When the goods have arrived 
at the end of the transit, it seems that the carrier is bound to 
keep them a reasonable time at his own risk for the owner, 
and it would seem that, daring the period for which he keeps 
them under an obligation to do so, springing out of his receipt 
of them as a carrier, he is subject to the same liability as 
during the transit.** (Smith's L<»ding Cases, 4th ed., p. 182.) 
The defenders have alHO contended that there was viora on 
the pursuer's part in ordering delivery; but there is no foun- 
dation for that plea any more than the other. The goods 
were shipped in Belfast for the pursuer on the evening of 26th 
October. Advice of the shipment was instantly communi- 
cated to the pursuer in Dublin, who on the 27th wrote to a 
party in Glasgow to take delivery. That letter was received 
and delivery required on the morning of the 28th, which was 
the very first day after the goods had reached (jrlasgow, so 
that no time whatever was lost. It is fortunate that the 
defenders, as prudent carriers, had a floating ))oIicy of insur- 
ance, covering loss by fire to the extent of £2500 on goods, 
"their own in trust or on commission, or for which they may 
be responsible in all or any of the transit sheds, situated on 
the north quay of the Broomielaw, Glasgow," connected with 
their Belfast shipping; and that policy will of course cover 
the value of goods consumed by the fire in question. It is no 
doubt true that the owners of goods bo destroyed are not en- 
titled to claim indemnification from the defenders in respect 
of said policy, as the pursuer has done under one of the con- 



dnslons in his action—at least that appean to be the import 
of the decision in JkUgluh v. BitekmoM A Oampamy, Jsnosiy 
17, 1854, 16 sess. cases, 382; bat as the purvoer has obtsined 
relief under the general liability laid on the defenders ss pob- 
lic carriers, that is a point of less importance to be d isM ad 
here. It is only a drcumstanoe to be refened to withHtii- 
factioQ when adverting to the manifiest hardship impoMdby 
law on any one who, like the defenders, is oompdled to stone 
I to third parties for a loss to which he had in no respect qqbp 
I tributed, and for which he was not in any degree to Uame. 

I The defenders appealed, and after a bearing tiie Sheriff 
pronounced the following judgment, adhering to the 
I Interlocutor under review: — 

! GUsgow, 8th July, 1865.— Having beard parties' ptocon- 
I tors under the defenders* appeal upon the Interlocator appealed 
! agunst, and made avizandum, and considered the proof ad* 
dnced and whole process, adheres to the findings in &ct con- 
tained in the Interlocutor, which are admitted to be eonrect, 
and on the questions of law involved in the case, adheres to the 
Interlocutor, for the reasons stated by the Sheriff-Substitote, 
as also those in the following Note, and dismisses the appesL 

Note. — ^This is a very important case, whidi was ablj 
pleaded at the bar before the Sheriff on both udes, and hsi 
been made the subject of a very distinct Interlocutor by the 
Sheriff-Substitute. After mature consideration the Sienff is 
of opinion that he has taken the correct legal view of the case. 
It is triti Jttrii that by the common law of SooClsnd, public 
carriers, whether by land or water, were not liable for the 
loss occasioned by accidental fire of goods while in titor 
hands in transit. But this was altered by the 17ih sactioa of 
the Mercantile Law Amendment Act, which has asdoulsted 
the law of Scothmd in that particular to what has all ako^ 
been the law of England. This Act enacts that "All csmsn 
for hire of goods within Scotland shall be liable to make good 
to the owners of such goods all losses arising from mdmtil 
fire, white such goods are in the custody or possessioD of todi 
carriers." These important words, " in the custody or poBM* 
sion of such carriers," are the ones which must rule the preteni 
question; for iht liability is dear, provided the goods thatmn 
burned suffered that caUmity while they were in the "cntody 
or possession ** of the defenders, who had brought them at 
carriers from Ireland. Then, were the goods, when bnined, 
in the custody or possession of the defenders, tiie carriers who 
had brought them to Glasgow, or had they passed out of tbdr 
custody or possession into that of the consignee or owner of tbs 
goods ! On this point the tpeeiafadi is that the goods had 
been shipped by the pursuer on board the defenders* stsaiB* 
yessel the '' Stag," at Belfast, which was one of their vcanb 
plying between Belfast and Glasgow, addressed to the pn^ 
suer's order in Glasgow. The vessel arrived at the Broooaie- 
law with the goods on the following day, the 27tii Octobar, 
and they were, after being unshipped, placed in the shed at tbe 
Broomielaw quay erected by the Clyde Triistees, set apart le^ 
and exclusively used by, the defenders. On the same day Ike 
pursuer sent from Dublin an order for the goods in favour of 
George Gordon, a railway carrier, in order to be conveyed by 
him to Penicuik, in Mid-Lothian. This order was presented 
next morning (on the 28th) to the defenders, but b^ore that 
the goods had been destroyed by an accidental fire in thesbedt 
the origin of which is unknown. The defenders had a wat^ 
man, whom they paid, for the protection of goods in thdr shed, 
and they had also effected on insurance against fire upon goods 
in the shed to a considerable amount. Tho principle of lav 
which appears to regulate the question where the transit has 
finished and delivery to the consignee commenced is, that if 
the goods had been deposited in the place under the control of 
the consignee, or for his convenience, the trani«it is at an esd, 
and the respontdbili^ of the carrier ceases. But if the goods 
havo been deposited in a warehouse or cellar, not for the beae- 
fit or convenience of the consignee, but for the convenience of 
the carrier, and to await delivery by him to the comngnee in 
the prescribed way, without undue delay, they are still to be 
held as in the carrier's possession and at his risk. This pria^ 
ciplo was recognised by the Court of King's Bendi in the case 
oiCartidc v. The Trent Navigation Company, 24th April, 1792, 
Dumford and East Keports, toL iv., where goods harisg 
been brought by a common carrier to Manohestsr fiOA 
Stockport, and having arrived at Manohcster, ware fot 
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into the defenden' waTehonae thera, as there was no one 
to receive them. They were burned that night in the ware- 
luQie, and the Court held that the carriers were not liable 
for the loes. The ground of decision was thus stated by 
Judge Buller — ** The keeping of the goods in the warehouse 
18 not for the convenience of <£e carrier of the goods, for when 
the voyage to Manchester is performed, it is the interest of 
the carrier to get rid of them directly; and it was only because 
there was no person at Manchester to receive these goods that 
the defenders were obliged to keep them.** The present case 
ii just the converse of t^t» for here the keeping of the g^ds 
in the shed was not for the convenience of the owner of the 
goods or his consignee, but for that of the defenders, the 
curiers; and they must be held, in the words of the Mercan- 
tile Law Amendment Act, to be still ''in their custody or 
poosession." Kow, there seems to be no reasonable room for 
doubt that^ when put into the shed at the Broomielaw, the 
goods were still in the possession of the carriers, and were put 
there for their convenience. The engagement of the defenders 
vss to deliver the goods in Glasgow to the pursuer's order. 
Hiat order was sent from Dublin after the goods were shipped 
vitiiout a moment's delay. It arrived in due course of post 
in Glssgov, and was immediately presented to the defenders 
far delivery, but the goods had in the interim been burned in 
the ihed. The contract of the defenders with the pursuer 
had not been fulfilled or come to an end when the oonflagra- 
tiaa took place. The carriers had still something to do before 
tb^ were freed of their charge of the goods, and that some- 
thing was to deliver them in Glasgow to the pursuer's order 
vhen presented, which it was in due time. The shed in which 
the goods were placed by the defenders and burned was in no 
respect the warehouse of the consignee. He did not pay rent 
{(NT it^ nor was any portion of it set apart for his convenience 
or thff reception of his goods. On the contrary, all these 
qolt'ties attached to the defenders. The goods were burned 
in a portion of the shed set apart by the Clyde Trustees for 
thsir use, guarded by their paid watdbman, and for the goods 
deposited in which they had effected a large insurance against 
file. In every point of view, therefore, the goods were burned 
when still in the custody or possession of the defenders as 
CKziers, and consequently the obligation to make good the 
has occasianed by the accidental fire attaches to theuL The 
jnntiple on which this case has now been decided, though ap- 
pnntly at variance, is in reality in harmony with a decision 
a a previous case, decided by the Sheriff some time ago in this 
Osmi. It vras an action against the Glasgow & South- Western 
Bsflway Company for the value of some goods which they had 
fenogfat from Ayrshire to Glasgow, and which had be^ de- 
' itn^by&re while in their itemises in Glasgow,andfrom which 
fte Sheriff assoilzied the railway company. But the ground 
of that dedsion was that the goods there were addressed to a 
pwty in Glasgow, " to lie till called for." These words, after 
tk goods had been carried to their destination, at once took the 
CM out of the category of liability of the railway companv as 
ftaners, because the goods had arrived at the end of their 
taveb; and if the owner assigns a railway shed or warehouse 
is 1^ place for their deposit till called for, he has no pretext 
fcr saying that they are still in the railway company's posses- 
ion as public carriers. But in the present case the goods had 
not rewshed their final destination, but were still on their 
Isavels till delivered over to the pursuer's order, and were 
itemporarily deposited in the defenders' shed tiU Uiey could be 
delivered over to the party holding the pursuer^s order, who 
was to take them off the defender's hands, and did all he could 
to do so without any delay. 
Act. T. 0. YouNO. 

AU. MoNGBUFi'', PATBBSOir, FoBBEB, k BABB. 



12th May, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(bHEBUFS Sib A. Alison, Babt., ahd H. Glassf obo Bxll.) 

GiD£ON SuALES, Junior, and others, and their Manda- 
tories V, James Baij>, et t contra. 

Ship— Charter-party— Freight — Demurrage — Bill of 
lading— ABBignec—iln onerous indorsee of hitls of 



lading^ which contained a stipulation to pay ^^ freight 
and all other conditions as per original charter-party^^* 
held liable for such charges only as were ejoBoLem generis 
of the freight, and not liable to pay demurrage, or for 
ceiling and lining incurred before the bills of lading 
were signed. 

These were two counter actions— the one at the instance 
of Smales and others, owners of the barque ^^ Merrie 
England," against James Bald, corn factor in Glasgow, 
concluding for payment (1st) of £58 6s 2d, being the 
balance of the fceight of a quantity of wheat and fio.nr 
which had been shipped at New York, in puisnance of a 
charter-party between the pursuer, Gideon Smales, jun., 
and Messrs D. C. Barker and Company, merchants, 
Glasgow, and delivered to the defender as holder of the 
bills of lading, or as representing the charterers or ship- 
pers, granted therefor by the master of the said barque; 
and (2d) of the sum of £93 15s 8d, being the proportion 
payable by the defender as holder of the said bills of 
lading, or as representing the charterers or shippers, of 
certain charges incurred by the master for ceiling and 
Iming the said barque in the port of New York, and for 
demurrage at New York, Falmouth, and Glasgow. 

The other action was at the instance of Bald against 
Smales and others, concluding for payment of (1st) £48 
15s, being loss and damage sustained on account of the 
delay of the pursuers in delivering the said cargo; (2d) 
of the sum of £20, being loss and damage sustained in 
consequence of the improper stowage of part of said 
cargo ; (3d) of the sum of £28 15a, the price of twenty-five 
barrels of flour which were not delivered; and (4th) of 
the sum of £2 2s, for sundry charges. 

Appearance was entered in both cases. In the first 
action the following defence was stated: — 

1. The defender, in taking delivery of the cargo, did 
not represent Messrs D. C. Barker and Company, but 
was holder of the biUs of lading, the same having been 
indorsed to him. 

2. The pursuers charged freight on 1000 barrels of 
flour, but they only delivered 975. 

3. The defender was not liable for any part of the 
expense of lining and ceiling the vessel, because (1) it 
was the duty of the master or owners of the vessel to 
Hne and ceil the ship, as this was required to make her 
ready for cargo according to the custom and practice 
observed at New York, and which was in the view of 
the parties when the charter-party referred to was 
entered into; (2) as indorsee of the bills of lading, the 
defender was not liable for the expense of lining and 
ceiling the vessel, no notice of any such obligation being 
given in said bills of lading; (3) if the defender had 
been liable for said expense, he would have been entitled 
to receive the timber used in lining and ceiling, and it 
was of the value of £40. The pursuers had no right to 
sell said timber if they were to charge the defender with 
the cost of it. 

4. The vessel was not detained by the charterers or 
the defender beyond the lay days stipulated. After she 
was ready to receive cargo at New York she was loaded 
with all despatch, and her cargo was taken delivery of 
at Ghisgow as quickly as the master would give it. He 
unwarrantably delayed and refused to give delivery, and 

H* 
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the defender bad nused an action against the pnnoen ' 
far I068 occaaioned by said refosal. 

5. Compensation to the extent of £97 lOs sterling, as 
stated in sammons, raised at the defender's instance 
against the poxsaas, dated 31st day of March, 1864. 

6. The statements In the snmmons, in so far as inoon* 
sistent with the above, were denied. 

In the other action the following defence was stated 
for Smales and others, viz., a denial of the statements in 
the libel, so &r as inferring liability against the defender 
for the sam saed for. 

The records were closed in both cases, and the second 
action was remitted oh contingcntiam to the firat. Proofs 
of their aTerments were allowed to the parties respec- 
tiyely and conjunct proofr, and the same having been 
led parties' procurators were heard, and the Sheriff- 
Substitute pronounced the foUowing Interlocutor: — 

Glasgow, 31st January, 1865.— Having again heard 
parties* procurators, and resumed consideration of the 
proof, productions, and whole conjoined processes, Finds, 
as regiurds the conclusion in the action at the instance of 
Smales, jun^ and others, for the sum of £93 15s 8d as 
proportion of demurrage, at the rate of £6 per day, and 
of other charges payable by the party Bald, conform to 
account No. 2, annexed to the summons in said action, 
that it is proved. Firsts that the ship, ^*Merrie England,*' 
referred to in the charter-party No. 4/1, was ready to 
receive cargo at New York on 26th October, 1863, but 
that the agent there for the freighters refused, in conse- 
quence of instructions received from his principals, to put 
any cargo on board until the ship was lined and ceiled 
by the Siipmaster for the owners: Finds that the master 
refused to do this, both because he was not eertified that 
a grain cargo would be put on board, which is the only 
cargo where lining and ceiling are resorted to, and 
because the charter-party did not in any case lay the 
onus of lining and ceiling upon the owners, its only con- 
dition being that the *^ Merchants should find mats and 
the ship the wood for dunnage:'* Finds that the master 
was justified for the above reasons in refusing to line 
and ceil, and it was not until the agent for the fieighteis 
granted the letter No. 4/4, and the master took the pro- 
test No. 4/14, that the agreement was made to line and ceil 
upon the conditions set forth in said letter: Finds that 
the delay thus occasioned, with the farther time necessary 
for lining and ceiling, extended to twenty-seven days, 
whilst the lay days at New York were forty-one in all, 
the loading having commenced on the 22d November, 
and having finished on the 6th December: Finds that it 
is proved. Second^ That the cost of lining and ceiling 
was £48 10s OJd, and that the nett proceeds of the sale 
in Glasgow of the timber used for that purpose was £4, 
leaving £44 lOs 0}d as a proper charge against the 
freighters: Finds that it is proved. Third, That the 
other petty charges at New York, amounting in cumulo 
to £6 128 6Jd, are proper charges against the cargo for 
which a lien is reserved by the charter-party: Finds 
that it is proved, FourUi, That the "Merrie England" 
arrived at Falmouth on the 15th January, 1864, **for 
orders,** in terms of the charter-party, which were "to be 
given in course of post from Jjondon, or lay days to count:" 
Finds that the course of post between Falmouth and 
London is three dajrs, but no orders were received for the 
ship till the evening of the 27tli January, so that 
nine lay days fall to be counted at Falmouth: Finds that 
it is proved, FiJXh, That the ship arrived at Glasgow on 
12th February, 1864, and was ready to discharge on the 
13th; but owing to a dispute which then arose as to 
the party Bald's liability for demurrage, the discharge 
was not begun till the 17th February: Finds that on 
the 12th February the uiastcr" received from Bald £360 



to account of freight, without making any iotinuitiaD 
that he had any cUim against him for demumge, and 
delivery orders were then granted; bat the said naEter 
refused to give delivery, which was forthwith applied 
for, of any portion of the cargo effeiring to the fiogbt 
paid, until the agreement No. 23/1 was entered into: 
Finds that the master was not justified m this alxolote 
refusal, after having received unoonditioDally the Bad 
£350, he having abundance of remaining cargo to meet 
his chiim for demurra<:e, and his agents, \m% ap- 
parently aware of this, wrote to Mr Bald's agents on 
the 16th February the letter No. 41/6, m which they for 
the first time say, ^^ Our clients are desirous to meet 
the wishes of the holders of the biUs of hdingasftfas 
possible, and they will not object to the discharge of 
the cargo to a reasonable extent, and eq^oivalent to the 
freight paid: ** Finds that the owners are therefore not 
entitied to count as demurrage days the five days from 
the 18th to the 17th February inclusive, and as the 
discharge was completed by the 29th, only twdve lay 
days faU to be reckoned at Glasgow: Finds (hi^ the 
totol number of lay days were thus sixty-two, which iB 
an eioess of twenty-seven days over the lay daji 
stipulated for by the charter-party, and for whiA 
twenty-seven days, instead T>f for thirty-one as set lora 
in the summons, demurrage is chargeable, ''^^^''^IJ^ 
gross sum of demurrage £160 instead of £IS6: Fmds 
that it is proved, Sixth, That the party BaMiaooewos 
indorsee of tiie bills of lading Nos. 7/7, 7/8, and 7^ 
granted after the cargo was shipped at New Ycik, and 
under which the obligation is to deliver for " fr«f^*"J 
all other conditions, as per original charter-party : " twt 
that by the said charter-party. No. 4/1, theow«B**»- 
serve to themselves a lien upon the cargo and §«*■*[ 
on board for the recovery and payment of all freiglitj dcij 
freight, demurrage, and all other charges ▼^^*'^i^ 
Finds, in point of law, that where the conditiaDa cC «» 
charter-party are carried into the bQl of lading by wa 
words as are in the bills of hiding held hy Bald, the m- 
dorsee is liable, by virtue of the contract expressed mwe 
bills, to the shipowner for demurrage and the w 
charges for which a lien is reserved against the cargoOiK 
authorities quoted in the annexed Note) : therefore Bmi 
that the party Bald is liable under the said account M 
2 in the sum of £88 7s 6d, being the same P«>po'*»^2 
the reduced sum of £210 that £93 ISs 8d is to *^* 
claimed by the party Smales, jun., and others: Finds,* 
regards the conclusion in the same action for the m^ 
£68 6s 2d, as balance of freight, that it is not denied JiJ 
the party Bald that said bahince would have heen dnstt 
the whole flour and wheat for which the said fiWjJ| 
charged had been delivered in due course ; hut ^°^^ 
in the counter action at Bald's instance he oondw, 
First, for the sum of £48 15s as the loss sustained by wfl 
through the refusal of the shipmaster to deliver, on t» 
12th, 13th, and 15th days of February last, the W 
barrehi of flour for which Mr Bald held bills of Ia«' 
which were the top part of the cargo and the first d^ 
verable, and the freight effeiring to which ^^ gres^ 
more than paid by the £350 paid to account by Bald os 
12th February : Finds, as akeady stated, that the ffl«^ 
was not justifiable in declining to honour the d^^'lj' 
orders after taking the above payment «p«»<^^^fr2 
and is liable in the loss accruing by said 'C^'^ 
Finds it not proved that the loss amounted to tte9» 
sum of £48 158— the more especially as it does »<*««» 
established that the flour was deU verable sooner than i»w 
February, and the only direct evidence of loes iS «» 
given by Bald himself: Finds, however, that it » reaaon- 
able to suppose that some loss and inconvenience ob 
accrue from the deUy which took place, and in «" 
whole circumstances assesses the same at the sum* 
£20: Finds that the Sfcond conclusion of the acw^ 
at Bald's instance is for the sum of £20, » ^ 
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occaaoned by the improper stowage of the wheat in bulk, 
and its Gonaeqaent depreciation in value to that amount: 
Finds it proved that the bulk wheat was stored in the 
lower part of the ship and the flour in barrels was stowed 
above it; that it is customary with all vessels from Ameri- 
can ports to have boards or dunnage between bulk wheat 
and barrels of flour; that there was no such dunnage in 
the "Merrie England '' on the voyage in question, al- 
though there always had been on previous voyages with 
a similar cargo; that the barrels had in consequence 
settled down in the wheat, and that a good many bturrek 
had in this way become loose, and h&l broken up, and 
their contents had run out and mixed with the wheat (see 
Sorv^or's Report, Na 17) ; that the wheat was thus 
deteriorated to the extent of one shilling per boll (see 
Beport No. 40, and evidence of witnesses Hart and 
Scott); and that the loss thus sustained amounted to 
at least as large a sum as that concluded for; therefore, 
soataina the said conclusion: Finds that the Third 
eoncluaion of said action is for the sum of £28 158, 
bmng the price or value of twenty-five barrels of flour 
which the shipowners failed to deliver under the said 
bills of lading: Finds it proved that ten of said twenty- 
five barrels were short delivered, they having apparently 
disappeared altogether, and the other fifteen were ten- 
dmid for delivery, but refused from the damaged state 
of their contents (see letter No. 32/8): Finds that Bald 
is entitled to charge the price of the said ten ^ barrels, 
which aeem to have been broken up by improper 
stowage; but he is not entitled to charge the price of 
^ said fifteen, which he was bound to take in the state 
in which they were tendered, seeing that it is not proved 
tbat their damaged condition was owing to improper 
ctowagOi there being, on the contrary, evidence to show 
that it was attributable to an influx of salt water through 
stress of weather and straining of the vessel when at 
sea, for which the owners are not responsible (see said 
Beport No. 17, and the Log Book) : Therefore, sustains 
the said conclusion only to the extent of £12 2s 6d, 
being the value of said ten barrels at 22s 3d per barrel, 
at which price the others were sold: Finds that the 
Fourth and last conclusion of said action is for the sum 
<Kf £2 2s, being the survey fees incurred by Bald; but, 
in respect the said survey was necessary and customary, 
and instructs that there was damage from stress of 
weather, as well as from improper stowage, disallows the 
said claim: Finds that the sums thus found due to Bald, 
amounting together to £52 2s 6d, as also the freight 
effeiring to the ten barrels short delivered, being £3 
158f making in all £55 17s 6d, fall to be deducted 
from the Imlance of £58 6s 2d of freight concluded 
idft by the party Smales, junior, and others, leaving 
£2 8s 8d still resting-owing in name of freight, which 
swa^ added to the £83 7s 6d of demurrage for which 
Bald is liable, leaves him debtor to Smales, junior, 
and others, in the sum of £85 16s 2d, for which 
sam decerns in the action at their instance against 
the said party Bald, and, in respect that his coun- 
ter claims have been given effect to against the 
teight, assoilzies the party Smales, junior, and 
others, in the action at Bald^s instance against them: 
Finda,.as regards the question of expenses, that each party 
has been to a large extent succesafal in their respective 
actions; Therefore finds them mutually entitled to ex- 
penses, with certification that the smaller amount will 
be deducted from the larger, and decree given for the 
balance against the party by whom it may be owing; 
allows accounts of said expenses to be given in, and 
remits the same to the auditor to tax and report. 

(Signed) Hbnky Glassford Bell. 

KoTB. — ^There is a congeries of questions involved in 

this action. The two points which the party Smales, 

jun., and others are most interested to make out are — 

lot, Tbat they were not bound to line and ceil the ship 



at New York; and, 2d, That the oonditiona of the 
charter-party giving a lien over the cargo for demurrage 
and other charges attached to Bald as onerous indorsee 
of the bills of lading held by him. Upon the first point 
it is clear, exfacie^ of the charter-party that no obliga- 
tion is undertaken therein by the owners to line and 
ceil, so that there is no ground for holding them bound 
to do so, unless it could be shown that it was the known 
and uniform practice at the port of New York. Now, 
it is admitted, in the first place, that it is only in the 
case of a grain cargo being to be shipped that lining and 
ceiling, which is much more expensive than ordinary 
dunnage, is ever resorted to, whilst by the charter-party 
in question the freighters had the option to put i% a 
miscellaneous cargo, and their agent at New York would 
not pledge himself to a grain cargo when ho first de- 
manded that the owners should line and ceil. In the 
next place it is not proved that the burden of lining and 
ceiling falls at New York upon the shipowners irrespec- 
tive of any undertaking to that effect; on the contrary, 
it is expressly depon^ by the witness William Cook, 
Vice-Consul for the United States at Glasgow, that ^4t 
is not a rule at New York that a vessel to be loaded 
with grain must be lined and ceiled," and there is no 
evidence which contradicts this testimony. The delay, 
therefore, which took place at New York in consequence 
of the dispute about lining and ceiling was a delay 
occasioned by the freighters making a demand they had 
no right to insist in, and the loss of time so occasioned 
falls to be imputed against their lay days. As to the 
liability of the party Bald to pay the accruing demurrage, 
it is settled that the obligation to make such payment 
arises out of the terms of the contract, and, therefore, 
that if it be covenanted in the charter-party that a 
specified number of days shall be allowed for loading 
and unloading, and that there shall be a payment of a 
daily sum for detention beyond the specified time; and 
if words are introduced into the bill of lading, carrying 
this covenant into it, the person claiming and receiving 
the goods under the bill of lading is answerable for what- 
ever may be due in respect of detention. (Abbot on 
Shipping, 10th ed., p. 220; M^Lachhmon Shipping, p. 
446.) Accordingly, in the case of Wagener v. Smithy Q, 
B. Reports, vol. xv., p. 285, it was held good evidence 
that the indorsee of a bill of lading was liable as per 
contract for demurrage that he had taken a bill of lading 
which made the goods deliverable on payment ^^of the 
agreed freight and other conditions as per charter-party," 
That case is on all fours with the present, where a lien 
over the cargo for demurrage and all other charges is 
expressly conditioned for in the charter-party, and where 
that portion of the cargo comprehended in the bills of 
lading held by Mr Bald is therein stated to be deliverable 
*^for freight and all other conditions as per original 
charter-party.^' In the case of Chappell^ May 29, 1861, 
Jurist, vol. viii., N.S., p. 177, Chief-Justice Erie said — "I 
quite agree with the case of Siindt (5 D. & L., p. 460), 
Wagener (ut suprd)^ and the other cases, a whole string 
of them which bear on this subject. And if a bill of 
lading contains a promise by the master to deliver on 
performance of a condition, the assignee who claims under 
such bill of lading the delivery of the goods fix)m the 
master, impliedly promises he will do all things condi-' 
tioned for if the master gives up his lien." Justice Wills 
said — ^^ That where it was stated, in Wagener and other 
cases, that the goods were to be delivered on payment of 
the freight and other conditions of the charter-jMurty, the 
holder of a bill of lading which contained such state- 
ment was bound to look to the charter-party to see what 
were the terms used there, so far as they related to some- 
thing to be done in regard to the delivery of the goods, 
and then the persons receiving the goods would be bound 
to pay demurrage if the payment of demurrage were men- 
tioned in the conditions in the char(er*piWby, It wa« 
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contended for Mr Bald that tbia general doctrine did not 
apply where demurrage was claimed as here for detention 
at the port of shipment before the bill of lading was signed; 
and he referred in support of this contention to the case 
of Smith V. Sieveking, W.R., Ezch., vol. iv., p. 25, but 
that case does not bear out the argument, or lead to any 
such limitation. The action was, no doubt, directed 
against the holder of a bill of lading for demurrage 
which had occurred at the port of lading, and the claim 
was not sustained, but simply on the ground that the 
words in the bill of lading, ^^They paying for the said 
goods as per charter-party," did not carry forward into 
the bill of lading any obligation except to pay freight. 
Ohief-Justice Campbell, in giving judgment, took care 
to say that he entirely approved of the case of Wagener, 
and that the notice of refusal at the time of receiving 
the goods would have availed nothing if the bill of lading 
had sufficiently indicated that they were deliverable on 
payment of demurrage. In Wagoner's case no inquiry 
was made whether demurrage had occurred at the port 
of lading or the port of discharge; and the Sheriff- 
Substitute can find no authority for making any diB- 
tinction, the sole question being, is there a contract to 
pay demurrage whenever arising in the bill of lading? 
This view of the common law is materially strengthened 
by the terms of the statute 18th and lObh Vict., cap. 
Ill, the first section of which is in these words: — 
^^ £very consignee of goods named in a bill of lading, 
and every indorsee of a bill of lading, to whom the pro- 
perty in the goods therein mentioned shall pass upon, or 
by reason of euch consignment or indorsement shall have 
transferred to and vest^ in him all right of suit, and be 
subject to the same liabilities in respect of such goods as 
if the contract contained in the bill of lading had been 
made with himself." It is quite true that under this 
contract the bill of lading must be looked to in the first 
instance to ascertain what the contract there is, but if 
the conditions of the charter party be imported into it, 
then these conditions attach to the indorsee of the bill 
of lading. The questions raised by the action at Bald's 
instance do not so much involve matter of law as of fact, 
and the consequences flowing from the facta, as estab- 
lished by the evidence, have been given effect to by the 
findings in the above Interlocutor. 

(Initialed) H. G. B. 

Both parties having appealed, and been heard, the 
Sheriff pronounced the following Interlocutor: — 

Gbsgow, 20th March, 1865.— Having considered the 
Interlocutor appealed against, and heard parties' pro- 
curators under their mutual appeals at great length 
thereon, and made avizandum, and considered the record, 
productions, and whole process in the conjoined actions. 
Adheres to the Interlocutor appealed from in so far as 
the findings, in point of fact, are concemefl: Adheres to 
it also as regards the findings in point of law, with this 
exception, that the finding in the Interlocutor, ''that 
where the conditions of the charter-party are carried into 
the bill of lading by such words as are in the bills of 
lading held by Bald, the indorsee is liable, by virtue of 
the contract expressed in the bills, to the shipowner for 
demurrage, and the other charges for which a lien is re- 
served against the cargo" is hereby recalled, and in lieu 
thereof it is found that where the biiia of lading contain 
only the words that the indorsee shall be liable in freight, 
«(and all other conditions as per original charter-party," 
the indorsee of the bill of lading becomes liable in such 
charges only as are ejusdem generis with the freight, and 
does not undertake the responsibility for payment of the 
demurrage incurred at the port of lading, before the bill 
of lading was signed : Finds, in pursuance of this finding, 
ia point of law, that the party Bald, the holder of the 
ixlls of lading, is not liable under the assignment of the 



bills of lading for any claim for demuirage incnned at 
the port of lading, or for the item charged for ceiling and 
lining the vessel at the port; and in respect the Sheriff 
cannot find sufficient materials in process, to decide what 
were the number of days charged for demurrage at Nev 
York, before the bills of lading were signed, the demur* 
rage being claimed in the account No. 2, in cumitlo, as 
due both at New York, Falmouth, and Glasgow, althongli 
the charge for ceiling and lining the vessel is specifically 
stAted, appoints parties* procurators to be heard thereon, 
and upon the sum to be decerned for, before the Sheriff, 
at the end of his appeal roll on Thursday first, the 2od 
instant; and with this exception, and the question of 
expenses, which is reserved for consideration, adheres to 
the Interlocutor appealed against, in so far as the find- 
ings are concerned, and dismisses both appeals, bet 
supersedes decerning for any sum till parties are heard 
thereon, and on the question of expenses. 

(Signed) A. Ausok. 

Note. — This is a very nice and difficult question, ren- 
dered the more so by the elaborate and able Interlocutor 
of the Sheriff-Substitute, which, on some points, is at 
variance with the findings contained in the preceding 
Interlocutor. 

The view which the Sheriff takes of the case is this. 
The main questions involved in the conjoined actions is, 
whether the party Bald, who is admitted to be an oner- 
ous indorsee of the bills of Uding, is liable by his accept- 
ance thereof in the claim for demurrage, and for ceiling 
and lining, or in other words, for stowing the caigo 
at the port of lading, before the bills of lading verc 
signed or the vessel had sailed. That these are aU good 
charges if properly substantiated against the freighters is 
sufficiently evident, and that equally whether they are 
mentioned in the charter-party or not. If the comple- 
tion of the voyage is the mother of the freight, the ceil- 
ing and lining the vessel to receive the cargo may be 
aptly termed its father, for without it the freight ooaM 
not be earned at all. In addition to this, by the charter- 
party produced in process, it is expressly stipulated that 
the owners of the vessel shall reserve to themselves '^a 
lien upon the cargo and goods laden on board, for the 
recovery and payment of all freight, dead freight, denwr- 
rage, and all other charges whatever.*' There can be no 
question, therefore, about the liability of the original 
freighters, for both the charges of demurrage, and for 
ceiling and lining, which are in dispute in the present 
action. 

But the present case is different. It lies not between 
the owners of the vessel and the originid freighters, bat 
between these owners and an onerous assignee to the hilh 
of lading. The latter is a t^ird party, an oneroos holder 
of the bills of lading of the cargo, and there seems to be 
an obvious distinction on principle between the detusA 
with which he can be met, when he demands delivery of 
the cargo under the bills of lading, and those y^ 
however good against the freighters, cannot properly he 
stated against the recipient of the cargo. It is obviooslj 
the business of the charterers to put the cargo on bosid, 
and clear it of all the charges incurred up to the date of 
the sailing of the vessel, leaving all other charges, inchd- 
ing freight and demurrage at the port of d^very, to be 
settled for and paid by the holder of the bills of Isdiog* 
To hold that that assignee is liable for the whole cba^ 
for which the freighters may have become responsible 
before the vessel sailed, is somewhat similar to what it 
would be to hold that an onerous indorsee and holder of s 
bill of exchange is liable for expenses incurred in consti- 
tuting and getting ready the sum contained in the bill' 

The decided cases in England, accordingly, seem (o 
recognise this distinction. In the case of Wagener t. 
Smith, 17 Com. Bench Reports, p. :^85, it was held that 
the acceptance of ^' goods under a bill of lading oon- 
taining words of referencei e.^., against paym^t of tte 
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igreed firaight, and other conditions as per charter-party, 
I to a charter-p«rty by which demurrage is payable, will be 
I eridenoe from which a jury may imply a contract by the 
' oQDflignee to pay it, but not if demurrage be claimed for 
detention at the port of shipment before the bill of lading 
I woi signed;'^ and in the case of Russell v. Niemann, 24th 
June, 1864, Common Pleas, C. B. Beports, xvii., p. 163, 
where the condition in the bill of lading was, that 
the goods were to be conveyed ^^into order, on assigns 
paying freight for the said goods, and all other con- 
ditions, as per charter-party" dated so and so, the 
qnestion came up for decision, whether these words 
impOTted an obligatbn on the assignee of the bill of 
hduig to pay aU the obligations contained in the 
charter^paity« ^^^^ ^ particular, a claim of damage 
&r delay, though not specified in the bill of lading. 
And Justice Wills, who deliyercd the opinion of the 
Court, used these words — '^ The question is, whether 
the exception contained in the bill of lading is expanded 
bj the exception in the charter-party. That depends 
apon whetiier the words, *and other conditions, as per 
duorter-party,' included all the stipulations and con- 
ditkms Gontiuned in that instrument, or whether they 
are not limited to conditions ejusdem generis with that 
nevkmsly mentioned — namely, payment of freight. 
It is a mere question of language and construction, and 
Ye think it enough to say that 3ie latter is the construc- 
tim which we put upon these words,^* 

In the present case, the words in the bill of lading are 
to pay ^[fireight and clLI other conditions, as per original 
dmier-partyy These are the exact words which were 
Id the bill of lading in the Englidi case aboye quoted. 
kaA rince the Court of Common Fleas held that these 
vards imported only an obligation to pay charges ejusdem 
fjeneris as the freight, and did not let in claims for 
demurrage, which were not expressly mentioned in the 
bill of Iftding, the Sheriff cannot see how a different 
decision can be given in the present case, which seems 
to be identical with the English one above quoted. 

(Initd.) A. A. 

Parties' procurators having been heard regarding the 
nmnber of days charged for demurrage at New York 
hefinre the bills of lading were signed, and upon the sum 
to be decerned for in terms of the preceding Interlocutor, 
the Sheriff thereafter pronounced the following Inter- 
beutor: — 

GUu^ow, 29th April, 1865.— Having resumed con- 
^deration of these conjoined actions, and again heard 
parties' procurators in regard to the sum isSimg to be 
decerned for, Finds, that under the findings and principles 
htid down in the last Interlocutor, that in the action at 
the instance of the party Smales against the party Bald, 
besides the balance of the freight sued for, which is ad- 
mitted, being £58 6s 2d, the only claim which has- been 
sustained or allowed is for ten days' demurrage at Fal- 
XDonth, during which the vessel was detained waiting for 
orders, which at £6 per diem amounts to £60, and that 
the pfffty Bald's proportion thereof is £23 16s 8d, which 
hut sum, added to the balance of freight above stated, 
makes the total amount found due to Smales in the action 
at hia instance £82 2s lOd : Finds that in the counter 
action at the instance of the party Bald against Smales, 
the sums to which Bald has been found entitled, are, 1st, 
the item of £20 found due as the loss sustained by him 
through the refusal of the master to deliver the cargo; 
2d, the item of £20 allowed as damage for improper 
stowage; dd, the item of £11 2s 6d as the value of ten 
barrels of flour not delivered ; and 4th, the sum of £1 
178 6d deducted from the claim for freight as the freight 
of the ten barrels not delivered : Finds these various items 
amount in all to the sum of £53, which sum being de- 
ducted from the £82 2b lOd fDiXnd due to the par<7 



Smales, in the action at his instance, leaves a balanoe due 
to him in all of £29 2s lOd under the conjoined actions, 
for which sum decerns in favour of the party Smales 
against the party Bald, with interest as libelled, and 
quoad uUra assoflzies the defenders respectively in each 
of the actions; and upon the question of expenses, in 
respect the main discussion has been in regard to the 
claim for demurrage in the action at the instance of the 
party Smales, in which he has been unsuccessful, except 
for the proportion of the demurrage at Falmouth, and he 
has also been unsuccessful in the claim for ceiling and 
lining: Finds two- thirds costs due to the party Bald in 
the action at Smales' instance against Mm, and in the 
action at the instance of the party Bald against Smales, 
in respect the sums concluded for in that action were 
£99 12s in all, and the sum to which Bald has bem found 
entitled is £53, and the party Smales resisted tiie claims 
in toto: Finds the party Bald entitled to two-i^irds also 
of the costs incurred by him in the action at his instance, 
and to half-costs in the conjoined actions subsequent to 
the date of their conjunction; appoints accounts of said 
expenses to be given in, and remits to the auditor to tax 
the same and report: Alters the Interlocutor appealed 
against accordingly, and decerns. 

(Signed) A. Alison. 

On 12th May thereafter the Sheriff-Substitute approved 
of the auditor's report, decerning against the parties 
Smales, jun., and others, and their uiandatories, for the 
taxed amount thereof, being £20 28 5d. 

Agent for Smales, Junior, and Others^^J. B. Dill. 
Agent fur Bald—T, G. Wright. 



22d Junb, 1865. 

SHERIFF COUBT, LANARKSHIRE—GLASGOW. 

(Shebiffs Sm A. Alison, Babt., and Stbathebn.) 

GEORaE Macfablanb, Curator Bonis of Peter 
Peebles, v. James Peebles. 

Process — Title to sue — Curator Bonis, — In a summary 
action at the instance of a curator bonis to an imbecile 
person — Held that the curator bonis was entitled to sue 
in his own name, as curator, and was not bound to sue 
in name of the ward. 

This was an action commenced by a summary petition 
at the instance of Greorge Macfarlane, curator bonis of 
Peter Peebles, an imbecile person dghty-seven years of 
age, against James Peebles, a nephew of the ward, 
craving for delivery of certain documenia, etc., belonging 
to the estate of the late James Peebles, a brother of the 
ward, and unde of the defender, and to whom the ward 
had been decerned executor. 

A minute of defence \^as lodged, objecting to the pur- 
suer's title to sue, and the record was closed. - 

Parties having been heard, the Sheriff-Substitute pro- 
nounced the following Interlocutor: — 

Having heard parties' procurators on the closed record. 
Finds it admitted at debate that the deposit receipts and 
others belonging to the estate of the deceased James 
Peebles, and concluded for, have been delivered over to 
the pursuer, and that the only point remaining for deter- 
mination was the question of exnenses; and on this 
subject finds that it depends on the sufficiency of the 
statements made, and pleas urged in defence, whether or 
not the defoider is luble in expenses: Finds that tiie 

h2* 
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defonoe saMantuilly reaolyes itself into a challenge of the ; 
pnxBOflr'a title to demand and recover the documents and 
others sued for, and in particular the defender has objected 
to the confirmation of the pnrauer's ward, Peter Peebles, i 
on the ground (1) that the deceased James Peebles 
settlemeiit had been improperly used in obtaining the 
oonfinnation, bat in what respect the defender has not 
stated; (2) that the incapacil^ of the pursuer's ward 
had been concealed firom tne CJommiasary, and that the 
defender was about to have the proceedings set aside ; (3) 
that no evidence of the confirmation of Peter Peebles had 
been exhibited to the defender, or intimation of the 
appointment made until this action was brought; and 
tqat the defender was always willing to give the purBuer 
access to said documents and others, and to deposit them 
in neutral custody until the issue of an application at 
defender's instance in the Court of Sesnon, for the 
ai^wintment of a judicial factor on the said deceased's 
estate: Finds, for the reasons given in the following 
Note, that none of these grounds of defence are w^ 
founded; therefore, repels the same, finds the defender 
liable in expenses; allows an account thereof to be lodged, 
and remits the same to the auditor to tax and report, and 
decerns. 

NoTE.^The deceased James Peebles, who resided in 
Linlithgow, by his settiement, dated 3d September, 1863, 
conveyed his heritage in liferent to his brother, Peter 
Peebles, then living in fSunily with him, and after pay- 
ment of certain legacies out of his movable estate, he 
constituted his said brother reedduary legatee, and nomi- 
nated and appointed him sole executor and universal 
intromitter with his means and estate. James Peebles 
died at Linlithgow on 11th October, 1864. In Novem- 
ber following, Mary Peebles or Scott, a nieoe of the 
testator, and one of the beneficiaries under his settlement, 
presented an application to the Supreme Court for the 
appointment of a curator bonis to the said Peter Peebles, 
on the ground that he was an infirm old man, 87 years 
of age, subject to fits of insanity, or of mental weakness 
or oonfosion of mind, and quite incapable <^ taking the 
management of his own affiurs— the accuracy of which 
representations was attested by two medical practitioners. 
The Lord Ordinary, on advising this application, sus- 
tained it,and lyyact and decree bearing date 1st Decem- 
ber, 1864, nommated and appointed the pursuer to be 
curator bonis to the said Peter Peebles, with the usual 
powers. As an act of ordinary administration, and as 
he was entitied and bound to do, the pursuer presented 
a ^petition to the Commissary of Linlithgow to have his 
said ward confirmed executor nominate to the deceased 
under said settlement, in the proceedings following on 
which the pursuer produced the act and decree appoint- 
ing him curator bonis^ and he gave up and deponed 
to the inventoiy to be confirmed; and on 13th Decem- 
ber, 1864, said Commissary ratified, approved, and 
confirmed to the pursuer's said ward his nomination as 
executor. The ddender, who is one of the nephews of 
the deceased James Peebles, and a l^^tee under the 
settiemoit, in conjunction with another nephew, made 
application to the Court of Session on 1st December 
last, narrating the procedure which had already been 
taken to have a curator bonis appointed to the executor, 
and the grounds thereof, and on the representation that 
he had taken no steps to administer the deceased's estate 
by giving up inventory or otherwise, craved that a 
judicial &ctor should be appointed; but that application 
the poiBuer opposed, and cm 24th December following 
the Lord Ordiiiary (Barcaple) refiised the defenders' 
craving, and in that judgment the defender has since 
acquiesced. His Lordship expressed his views in a Note 
to the judgment in the foUowing terms, which are 
decisive of the objections now taken by the defender to 
the pursuer's title in this action: — ''There is a nomina* 
tiou of the ward, Peter PeeUci, as executor, and a 



bequest of the whole residue to him. Special kgades 
are bequeathed to the extent of £300, the entire mor- 
able estate being somewhat upwards of £1000. In the 
circumstances, tiie ward is not only nominated ezecsUT, 
but has the material and direct interest in the state. 
The curator has got him confirmed^ and muH ^ the 
legacies and administer the balance of the estate /or lAsof 
of the ward. There is no necessity to intwfere widi ha 
administration by constituting a separate judicial manage- 
ment as to his deceased brotSw's estate." 

The Sheriff-Substitute has no right to review the 
procedure of the Commissary of LinUthgow, or to judge 
as to the sufficiency of the pursuer's ward's confirmatinn, 
of which, however, the Lord Ordinary i^peaia to hsTe 
approved, nor to hold the pursuer's title moperative in 
the face of the view taken of it in his Lordship's Note. 
Then having tiie title, the pursuer, as is shown by the 
correspondence produced, made his demand on the 
defender for delivery of the documents and others in 
question, and which belonged to his ward, as executor, 
and gave the defender every necessary explanation belbn 
instituting this action. 

The defender appealed; and parties having been 
heard, the Sheriff pronounced the following Inter- 
locutor: — 

Having heard parties' procurators under thedflfendsr*s 
appeal, upon the Interlocutor appealed against, the ap- 
peal involving only the question of expenses, Repeb ibe 
objection now insisted in for the first time to the title of 
the pursuer, founded on the action being raised in name 
of the pursuer alone, as curator bonis for Petor Peebfai; 
in respect such an officer appointed by the Court oT 
Session, though styled a curator and not a tutor, in 
reality stands more in the latter situation than the 
former; in respect it is his duty entirely to manage ike 
incapable party's affairs, and to ingather ^uid sMnie his 
estate, and to hold that he could not do so by an action Vn 
his own name, qua curator, without the concurrence of his 
insane ward, would be the same thingin principle as tohoU 
that a tutor cannot take the same steps without the con- 
currence of a child or pupil possibly of two yeus (M: 
Repels also the second objection stated to the instance 
founded on the titie as executor being made up in the 
name of the ward, and not in the curator's own name, m 
respect ^^ factors loco tutoris and curcUors bonis^ moit 
make up a title in the name of their ward, not ikiir oam 
rScott, 21st February, 1856);" and in roBoect the Loni 
Ordinary, in the present case, when apjuied to to ap- 
point a separate officer to administer the estate to wbia 
the insane party had been appointed executor, dedinai 
to make such appointment, holding tliat tiiere was sob- 
stantially but one estate, and that the cttrator horns of 
the insane party was entitied and bound to administg 
both estates: Therefore adheres to the Interlocutor under 
review, repelling defences: and, in the question of a- 
penses, in respect the whole pleas of the ddfender resolred 
into an objection to the pursuer's titie, which hare nov 
been all replied, and were in themselves untenaUe, ad- 
heres, also, in the question of expenses, and dismisses tbe 
appeal : and in respect it is admitted that keys andpapec 
concluded for have all been given up, Finds it aoneces- 
sary to pronounce any finding thereanent. 

Note.— The p{^)erB and key concluded for in the actioa 
having been given up, the question resolves itself into one 
of expenses, and the iQgal titie of the pursuer to institott 
the action, which was very ably discuaaed both by Mr ; 
Macleod and Mr Maclay. It was strongly contended ftr 
by the latter, on the part of the defender, that tiie ol^jec- 
tion to tiie pursuer's suing in his own name as eon^i 
without the concurrence of the ward, was a weU-foonded 
olgection; in respect the Court have held in more 1* ~ 
one case, tiiat, in an action directed agamst \ 
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horns in connection with the insane party's estate, it is 
I neeesaarj to call the insane party as well as the curator. 
Bat the Sheriff holds that these anthorities do not apply 
to the present case, because there is an obvious distinction 
between the case c^ a curator bonis insisting in an action 
ai pursuer for his insane ward's behoof, and one directed 
against him as curator for the ward. In the latter case 
there is an obvious necesnty for calling the insane ward, 
as a party, as well as the curator, in an action which may 
end in attaching part of the ward's heritable or moyable 
estate, because a decree against the curator alone could 
not operate as a warrant against that estate at all, being 
directed nominatim against a different party. But that 
reason does not apply to an action raised by the curator 
Idmadf for recoYery of the ward's estate; because, if the 
action proTes successful, and the curator extracts the 
decree in his own name, qua such, it will only bring the 
abject gained under the control of a party wno is bound 
by his office to administer and secure it for his insane 
^«rd'8 behoof. (See Blackie t. Milne^ 14th Norember, 
1888; Young v. Rose, 11th July, 1889— Dunlop's Cases, 
ToLi.) 

Ad. Maoubod & Balbton. AU. Galbbatth & Maclat. 



14th Jult, 1865. 
SHERIFF COURT, PERTHSHIRE—PERTH. 

(SHXBIF7S E. S. OOBDON AlO) BaBCLAT.) 

Norman Stiven v. John Oarnsgi^ and Others. 
Steriff Court Act— Notice of Appearance— Appeal- 
Competency. — In a summary action where defender had 
failed to enter appearance within the time specified — 
Objection to defender being heard repelled by Sheriff' 
Substitute^ and appeal against this decision dismissed as 
competent, 
This was a summary petition. Appearance was ordered 
within a certain number of days. A notice of appear- 
uice was lodged beyond the time, but before any decree 
or warrant had been given. When the case was called 
on first Court day, after expiry of the inducia:^ the 
puzBuer's solicitor objected to the defender's solicitor 
being heard, and insisted for immediate decree as in 
^bs^ce. The Sheriff-Substitute pronounced the follow- 
ing Interlocutor : — 

Perth, 31st March, 1865.— The case being called on 
. the roU of new actions, the pursuer's procurator objected 
^ the defender's being heard on their preliminary objec- 
^ns, in respect that the notices of appearance were not 
^ed withm the days specified in the deliverance, repels 
nid objection, and orders the cause to the roll, that par- 
ties may be heard on the preliminary objections. 

Note. — ^The point rsdsed by the pursuer's procurator 
has been often agitated in this Court, and decided ad- 
Tersely to the objection. Under the old form a sum- 
inoQs could be called any time within a year after 
citation, and appearance ihen made was valid, it being 
open to the defender to foreclose the pursuer by entering 
^p protestation any time after the diet of compearance. 
In summary cases, answers were received up to the time 
that a certificate of no answers being lodged was issued, 
^ followed by a decree in default. It was never thought 
that the mere lapse of time foreclosed the defender in 
either class of cases from being heard, if he made appear- 
ance before decree was entered up against him. The 
agent for the pursuer in this case founded upon the 
Sheriff Court Act, 1853. That Act, stringent as it cer* 
tainly is, does not introduce so unequitaUe a rule as to 
hold a person appearing as not appearing, and to compel 
the Jodg^ to give decree in absence, in the face of tk present 



defender, which is the extraordinary step the agent for 
the pursuer in this case insisted that the Court should 
now take. By the 7th sect, of the Sheriff Court Act, 
1853, summary cases are dealt with in the same way as 
those commencing with a summons. The agent for the 
pursuer founded chiefly upon the third and sizth sec- 
tions of said Act, and mainly upon the word^^MaZ/," 
which occurs in these sections, as being imperative. No 
doubt the third section implies that the defender ougJU to 
I enter appearance within the specified time, but his fail- 
ing to do so is dealt with in the immediately preceding 
section. By that (the second section), *^ where no 
appearance shall be entered for defender, the Sheriff 
may at any Court held after the day of compearance, 
give decree in terms of the summons, in like manner as 
at present, where no appearance is made for the defender. ^^ 
It is very obvious that the sixth section has got nothing 
to do with the notice of appearance, but is solely appli- 
cable to papers in a depending process. If the pursuer's 
agent was right in his contention, then decree in absence 
would require to be given, against which the comjpearing 
defenders would be forced to go through the form of 
being reponed on consignation of the expenses to be paid 
over to tiie pursuer. This is a general rule; but cer- 
tainly in this case, where such expenses were so unneces- 
sarily incurred, special cause could be shown against the 
application of the general rule as allowed by the statute, 
and therefore the pursuer could gain nothing but delay 
by his success in this point. 

The pursuer appealed to the Sheriff, who afBrmed by 
the foUowing Interlocutor : — 

Edinburgh, 14th July, 1865.— The Sheriff having con- 
sidered the pursuer's appeal with reclaiming petition in 
support thereof, and answers thereto for the defender, 
dismisses the appeal as incompetent : Finds the pursuer 
liable in expenses of the answers as the same shall be 
ascartained by the Sheriff-Substitute, and decerns. 

NoTB. — ^The Sheriff is of opinion that the Interlocu- 
tor cannot be appealed at this stage of the case, and 
therefore the appeal is dismissed. The Shen# m&y, 
however, add that, after reading the pleadings, he haa 
formed the opinion that the appeal is not well founded 
on the merits. He cannot read the word ^^ shall " in the 
third section as excluding all right to lodge a note of 
appearance after thelapse of the three days allowed for that 
purpose ; and the second section does not render it im- 
perative on the Sheriff to pronounce decreet in the event 
of the note of appearance not having been lodged within 
the specified time. 

Act. Skinnbb. AU. SssET. 



17th July, 1865. 



SHERIFF SMALL DEBT COURT, LANARKSHIRE-- 
GLASGOW. 

(Shebiff Stbathbbn.) 

O'Nbil, M'Gowan & Co. V, Pattison and Othbbs. 

Act of Grace. — Creditors who had alimented their debtors 

while imprisoned under diligence — Held not entitled, on 

their debtor's circumstances improving, to recover back 

the aliment. 

This action was brought in the Small Debt Court, and 

the disputed sum formed one of several items sued for. 

The pursuers claimed repayment of aliment which they 

had expended on the defenders while in prison for debt 

due to them, and which they argued was as much exigible 

as the undisputed expenses of appprebension and im< 
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priaoDineiit. The defenders denied tliat a prifioner^s 
aliment belonged to the expenses of diligence, contending 
that the debtor^s maintenance was a statutory obligation 
on an incarcerator who had resorted to the squalor 
carcerit; and which could not be recovered back unless 
the creditor could show that the debtor, in making 
oath under his supplication, had falsely sworn tiiat he 
was destitute of means of support. The Sheriff gave 
eifect to this defence, and refused to sustain the claim. 

This case decides rather a uorel question, and for the 
result there is comparatively little authority. Lord 
Bankton (iv. 40, 10) observes, that the debtor, in order 
to obtain the benefit of the Act of Grace, ^^ must swear 
*^ that he has not sufficient to maintain himself. Now, 
^^ what if the creditor shall thereafter recover payment of 
«^ his debt from the debtor, who procures a loan of the 
^^ money from some well-disposed person, or otherwise, can 
^' the creditor, who has furnished him with subsistence for 
^'perhaps some years, claim restitution of the same? I have 
^^ known a suit commenced for sach claims ; but though at 
(^ first sight it might seem absurd, since it is by the indul- 
«( gence of the law that the debtor enjoys such benefit, and 
^^as a recompense for the loss of his liberty which the 
^^ creditor deprives him of, yet if the debtor hoi sworn 
^^/dUdy, and had means, which he concealed, sufficient toe 
«( his maintenance, I apprehend the action is weU-foonded; 
^* for if the case is so circumstanced, the oath was fraudu- 
^' lent, and could not have entitled the debtor to an aliment 
*^ which is only due when the party is not able to maintain 
^' himself ; so that the money advanced for that purpose is 
^^ob n<m causam without any good consideration, and 
'^ must be restored." 

In Camdby v. Duncan, 1st December, 1815, F. C, ' 
which was an action by a jailor for recovery of his fees 
from a debtor who had obtained the benefit of the Act 
of Grace, the doctrine so stated by Bankton was pleaded 
as sound in law without contradiction. But in the 
recently published lectures of Professor More, vol. iL, 
p. 834, it is there laid down on the authority of Gar- 
naby's case, ^*that the aliment furnished to a prisoner, as 
^* well as any other expense incurred by the creditor in 
" consequence of liis incarceration, is a debt of which the 
*^ creditor may demand repayment from the prisonershould 
'* he ever come to have funds." The decision founded on, 
however, does not support any such view of the law ; as 
has been seen, the action was by a jailor for payment of 
his fees, and the decision was that these fees were 
exigible. 

An analogous case decided under the existing Poor 
Law Act, Henderson v. Alexander, 18th July, 1867, 29 
Jurist, p. 559, was adjudicated by Lord Ardmillan, who 
held that aliment furnished by an inspector to a pauper 
could not afterwards be recovered on the pauper suc- 
ceeding to considerable means. The judge regarded the 
aliment as a donation proscribed by law; Stair's Listi- 
tutes were cited (I. 8, 3) as sanctioning the ground of 
decision: '^lu all cases," says tlie learned commentator, 
'* aliment or entertainment given to any person without 
paction is presumed a donation, if the person was major 
and capable to make an agreement." 

Ad, Pasty. Alt, J. B. Chustis. 



18th July, 1855. 

SHERIFF SMALL DEBT COXJKT, LANAKKSHIEB- 
LAKABK. 

(Mk SaxBiFF Dyck.) 



Archibald Gockburn v. James Kay. 

Highways — General Turnpike Act— Toll does.— A ;iri- 
vate carriage was driven through a toU-harwi&iU 
owner^ and hack with a friend of (he owner. ToS 
dues were demanded and paid both going and retwrmg. 
In an action for repetition of the toU, dues paid Ik 
second time — Held that no toll dues were e^^giMe ik 
second Hme, as there was no new loading in the sense of 
the Act, and decree granted for repetition. 

The pursuer was driven from his readenoe, EeneweD 
House, to the Camwath railway station, and, ingoiDgi 
paaaed through the Stonemuir toll-bar, whoi be piii 
tolL He took the train to Edinburgh, andseat back 
his carriage to Keraewell House, with a friend who bad 
come to pay him a visit. In returning, toll was again 
demanded at Stonemuir toll-bar on the ground tfatt tbere 
was a new loading. Payment was made, and tbe pre- 
sent action was raised against the tdl-keeper for repeti- 
tion. The Sheriff, in giving judgment in &voar d tbe 
pursuer, said — 

The punnier in the present action sues for repetition of estoiB 
toll duties exacted by the defender, who is the tflnut of ti» 
Stonemuir Bar, in respect that after having been dnmiBAB 
oairiage to the Camwath railway station, whence he pnoeedBd 
by train to Edinburgh, he sent back in said otniieBto bis 
reeidenoe at KenewdOl, a gentleman whoee arrinl bid been 
pfevioiiflly expected by the train from Btfinbuigb oaatiat to 
himself. By the 42d leetion of the General Tiizii]ik0 Aci it 
iB enacted that " the tolla made payable by Local Tompke 
Acts shall be paid for in respect of all hones or baniB cc 
draught let out on hire, or drawing any poitchaiwi, vagp^/ 
other oarriage, every time paaaing, whoiever any nev binag 
thereof takes pUoef andbytheUth 8eoti0nof4aod5WiIba 
IV., cap. 72 (the Local Act), it is inter alia vmM "tlu^ 
tdllB are to be exacted only onoe a day; bat in oa ethea tf* 
waggon, wain, or cart, or other carriage, &c., shall ntoza iv 
pass such gate or turnpike with a new loading a second te 
or ofttimes, in the same day, then they shall, in tbatesi^!* 
subjected to pay the tolls for eabh time they shall so Ff *^ 
a new loading,^ The question then for oonaidsntion ia wj 
case 18, was the defender warranted in ending a seoood w 
on the occasion, and in the drcomstaooes libeQedt I >■) 
after mature consideration, of opinion, for the foUoving naM 
that he was not entitled to the doaUe duly. Kow, althx^ 
the expression carriage in both statutes is used, indeed, iai^t 
general sense, viz., that in which anything is earned, aadi^ 
therefore, api^cable alike to every description of vehide namn 
therdn, it will be peroeived that in the Local Act, toDv » 
varying amounts are leviable on three distinct spedtf « 
carriages; but while it is freely admitted that in the et«Dta 
any one of the aforesaid dassee of vehicles being let wA» 
hire, the occurrenoe, on any radieal change, either of the gop* 
or the individuals so carried, would leg^y satgect the biier 
to payment of a second toll, both in respect of the new )am 
as well as on account of a new loading; it does not, bow^ 
by any means follow that in every case where there bi*^ 
a variation in the description of the goods or indi^"- 
carried the exaction of a new toll is therefore waixantable, * 
it has frequently been held, in the Sheriff Court, at 1^*^^ 
when both loads, i,e,, in going and returning, were for b«w 
of the owner of the vehicle he is not liable in a second «» 
It has also been decided, even where the cart emplojed ** 
actually a hired one, and the loading having sobseqaenttyb^ 
converted from potatoes into flour, both of which ^"J^ 
property of tiie lurer, that exactadn of a second toll was lU^ 
in respect that the foresaid dlst section of the GeuRi ^ 
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ipplifld to earrien* carta, with a general loading, and not to 
iodiTidaal hiring; and that under the 42d seciiou thereof, the 
cfaflrge was not maintainable as on a change of hire, aince the 
eontenta of the carriage both in going and retoming, belonged 
to the same mdividosJ. If, therefore, that doctrine be sound, 
it would seem a fortiori that the tolls, of which the pursuer 
now seeks repetition, were not warrantably exacted, the more 
especially since it is thought— and it is next to impossible to 
ersdicate the impression — that a very material distinction is 
&irly maintained between the specific dass of carriages 
retained wholly and solely for individual use and comfort, and 
those kept and employed idone for agricultural objects or the 
acknowledged purposes of trade. 
Aet. MuiR. Alt. MoiuiisoN. 



28th July, 1865. 
SHERIFF COURT, LANARKSHIRE— GLASGOW. 
{SiBBiFFS Sib A. Ausov, Babt., and Glasstobd Bell.) 

Rev. Patrick McLaughlin v. A. H. Keane and 
James Kat. 

Reparation— Slander— Accessory— Veritas convicii—Vab- 
lie romour. — An article appeared in a newspaper con^ 
tamng both general aspersions on, and a specific aver" 
ment injurious to, the character of a clergyman. In an 
action of damages against the editor and publisher and 
ike printer, founding on the article — Held (I) That the 
printer was liable in damages, as accessory to the pub' 
Ucation; (2) That a general averment of the truth of 
ike Ubd, without setting forth any facts in justification 
of ike general aspersions, was not sufficient to entitle the 
defenders to a proof of the Veritas convicii, excejit with 
regard to the specific averment; (3) That a plea in de- 
fence of a slanderous statement tliat it was a matter of 
pubUc rumour, is irrelevant, except in mitigation of 



Ak article appeared in the Glasgow Free Press of 5th 
)^h, 1864, headed, ^^ Visits to kith and kin in the 
east and "west of Scotland." This article contained 
▼aiiotis general statements regarding the parsuer^s con- 
duct to his parishioners, injorious to his character, and a 
■peeific averment that the porsner forced down on ^'their 
bees certain of his parishioners, thrust a pen into their 
^da, and strove to gnide their hands to sign a denial 
to Buhatantiate his own statements; but human nature 
and Irish honesty rebelled against the brutal intolerance." 
The present action was raised against Eeane, the editor 
ud publisher, and Kay, the printer of the journal, con- 
cluding for payment of £500 as solatium and damages in 
respect of the injury sustained by the pursuer in his 
character, reputation, and feelings, in consequence of the 
defenders having printed and published said article. 

The record was made up by condescendence and de- 
fences. Eeane, in his defences (Stat. 4), repeated the 
statement as to the pursuer having compelled some of 
his parishioners to sign a certain document, a copy of 
which he produced, but made no specific averments in 
sapport of the general statement in the article com- 
plained of. He admitted certain errors in the article, 
and tendered £5 in reparation thereof. The defender 
Kay tendered an apology and £5 5s in name of damages. 

The pursuer pleaded (1) The defender, A. H. Keane, 
as the editor and publisher, and the defender, James 



Kay, as the printer of the newspaper containing 
the article referred to, are responsible for the same; 

(2) The article in question being false, calumnious, and 
libellous, the defenders are liable to the pursuer in 
solatium and damages; (3) Substantial damages ought to 
be awarded in proportion to the virulence of the attack 
on the character of the pursuer; (4) The defender 
Keane's averments are wholly irrelevant to support the 
defence; (5) The partial apology offered by the defen- 
der Keane is a mere pretence and most unsatisfactory, 
especially when taken in connection with the repetition 
and republication of the libel, and the tender made ia 
insufficient and ridiculous; (6) The tender made by the 
defender Kay is insufficient and ridiculous. 

The defender Keane beaded (1) The pursuer*s aver- 
ments are insufficient in law to support the action; (2) 
The article complained of is not libellous or actionable; 

(3) The statements in the article being substantially 
true, the pursuer is not entitled to damages; (4) The 
statements in the article having been generally rumoured 
at the time, the defender was justified in inserting it in 
his newspaper; (5) The defender is entitled to absolvitor, 
in respect that the statements in the article are substan- 
tially true, that when it is read as a whole it does not 
bear the construction and inuendo put upon it by the 
pursuer, and that as a public journalist the defender is 
in the circumstances entitled to give it publicatioa; (6) 
In any view, the retractation and tender made are in 
the circumstances sufficient reparation. 

The defender Kay pleaded— (1) The article founded 
on ia not libellous; (2) The article referred to not 
having emanated from this defender, and he not having 
circulated the same, he is not liable in damages; (3) In 
any view, the apology and sum tendered are sufficient 
solatium and reparation for the alleged libel. 

After some preliminary procedure, parties were heard 
on the closed record, and the Sheriff-Substitute pro- 
nounced the following Interlocutor: — 

Glangow, 7th December, 1864.— Haviog heard parties' pro* 
curaton and resomed consideration of the whole proceea, Finds 
it admitted by the defender Keane that he was editor and 
publisher, and by the defender Kay that he was printer of the 
namber of the newspaper oalled the Olaagoto Free Press, of 
which No. 8 of process is a copy, published on 5th March, 
1864, and containing the article concerning the pursuer now 
complained of as lib^ous: Finds that both defenders plead, in 
the first plaoe, that the portions of said article spedaUy set 
forth in the summons and condescendence, are not libellous or 
actionable: Finds that words or epithets applied to any person 
tending to make him mean, disreputable, ridiculous, or con- 
temptible, as lUso the imputation of such acts as are calculated 
to lower lum in the estimation of the public, or make his society 
shunned, are actionable, and warrant a demand for damages 
(Berth wick on Libel, p. 185; Smith on Reparation, pp. 188, 
104, and 244, and cases there dted): Finds that the varions 
passages in said article complained of by the pursuer fton^n 
aspersions upon his character falling under the aboYe category, 
in respect that they assert that the pursuer was saved from 
penal servitude through sacrifices made by his parishioners; 
that he ii a malevolent litUe tyrant to his Irish parishioners, 
treating them with petty and pointed cruelty; that his nudioe 
is only equalled by his sycophancy;^ that he is notorious for 
grinding down any of his congregation who exhibit anything 
like an independent spirit; that he forced some of his parish* 
loners down upon their knees to sign a denial to substantiate 
some of his own statements which he knew to be false, and 
other similar accusations: Therefore, repels the defence that 
the action is not relevant^ and that the said statements are 
net actionable: Finds, as regards the defender Kay, that he 
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pleads, in the next place, that the ortido in question, Ihoagh 
printed by him, or at his printing-office, was neither written 
nor published by him, and that he expressed his regret to the 
pnrsuer, which he now again judicially repeats, that sud arti- 
cle shoald have appeared, and declares his belief that there is 
no foundation for any imputation on the pursuer's character, 
and his willingness, if required by the pursuer, to make this 
declaration by public advertisement, and he farther judicially 
tenden five guineas in name of damages: Finds, in point of 
law. First, that the printer as well as the publisher of libellous 
matter is responsible to the party calumniated, seeing that the 
printer is necessarily accessory 'to the publishing where publi- 
cation follows, and where it is clear that the printing took 
place with a view to publication (see cases reported in Berth- 
wick, pp. 368 and 422): Finds, Seetmd, that although an 
acknowledgment and retractation of a slanderous charge do not 
entirely remove the offence, they go far in mitigation of damages, 
being calculated tollertinjuriam by arestoration of fame, and this 
more especially in the case of oneVho cannot be supposed to 
be influenced by any animiu injuriandi (Borthwick, ut supra, 
p. 441): Finds, in tiie whole circumstances, that the retracta- 
tion and apology, with the accompanying offer of said de- 
fender, entitle him to be liberated from the action on the 
conditions proposed; Therefore decerns against him (James 
Kay, defender,) for the sum of five guineas in name of 
solatium and damages, and quoad ultra assoilzies him, he 
being bound to advertise as offered, if called on by the pur- 
suer to do so: Finds him also liable in expenses; allows an 
account thereof to be given in, and remits the same to the 
auditor to tax and report, and allows this decree to go out 
and be extracted as an interim decree in causa: Finds, as 
regards the other defender, Keane, that he pleads that "the 
statements in the article having been generally rumoured at 
the time, the defender was justified in inserting it in his 
newspaper:" but Finds that, even if the averment on which 
this plea is founded were true, which is denied, the existence 
of a slanderous report, or its prevailing currency, does not 
justify its repetition, each repetition being a new injury, and 
this is a fortiori applicable to its pubUcation for the first 
time in the columns of a newspaper (Borthwick, p. 299, and 
Smith, «/ supra, p. 246); therefore repels the said defence 
in as for as prejudicial* to the action, reserving consideration 
of it in as far as it may go towards mitigation of damages: 
Finds that said defender Keane admits that the article com- 
plained of contains two inaccnrades which he corrects in his 
defences, and states that he regrets they should have occurred, 
and tenders the sum of £5 in reparation thereof, and pleads 
tiiat this retractation and tender are sufiScient to exclude tiie 
action quoad ultixi: but Finds that the judicial correction of 
said alleged inaccuracies is unaccompanied with any with- 
drawal of the great bulk of the actionable matter libelled, and 
therefore leaves the case very much where it was, and not 
being accepted by the defender, is altogether inadequate to 
exclude the action: Finds that said defender pleads, lastly, 
that the article being substantially true, the pursuer is 
not entitled to recover damages: Finds that it is settled 
law, that Veritas convicii, when established in a compe- 
tent manner is a good defence to a claim of damages for 
slander (M^Kdlar, June 14th, 1859): But finds that in order 
to enable the defence of Veritas to be entertained, the party 
pleading it must set forth in the closed record the precise fiacts 
which he undertakes to proTe in justification, and if the libel 
consists of general aspersions upon character, a mere allega- 
tion that these aspersions are true, without condescending on 
any facts tending to support them, is not suflident to make it 
competent to allow a proof of Veritas (Smith, ut supra, p. 243, 
et seq., and authorities there quoted): finds that, with the 
exception of the specific averment as to the pursuer having 
forced some of his parishioners to sign a paper which he and 
they knew to be false, the whole of the newspaper article now 
in question consists of general aspersions of the pursuer's 
character and conduct; and the said defender has not set forth 
in his defences any specific instances of the kind of general 
conduct chax^ged in the said article, but has put upon record 
merely that he " believed at the time, and now avers that the 
statements which the article contained were substantially 
true:" Finds that there is thus no foundation laid for any 
proof of the Veritas eonvicit, except as regards the signing of 
said paper, the facts and circumstances connected with which 
are more particularly condescended on in Article 4 of the de- 
fences, ana certain productions have also been made retating 



to it: Therefore, and under reference to the annexed Note, 
disallows any proof in support of the defence of Veritas canuieU 
except in as far as founded on the said averments in Article 4, 
the same being comprehended in that part of the Article be- 
ginning with the words, " that taking advantage," to tlie end, 
and of which, before farther answer, allows said defoider a 
proof, and allows the pursuer a conjunct probation: Giants 
diligence against witnesses and havers, and appoints the cmh 
to he enrolLd in the diet roll of the 13th instant^ to fix a diet 
of proof. 

(Signed) Hjevbt Glabsfobd Bkll. 
Note.— In the case of Scott v. M'Cfavin, 25th June, 1821. 
Murray's Reports, vol ii., p. 484, which was an adion of 
damages for defamation by a Roman Catholic deigyman, in 
respect of certain articles in the Glasgow Chronide newspaper, 
and in a publication called the Prctetlant, in whidi the ^m- 
suer was held up as a person who had improperiy extortsd 
money from the poor of the Roman Catholic persnadon (or 
the purpose of erecting a church in Clyde Street, Glsflgov, 
Veritas convicii was pleaded in defence; but it was distinotly 
laid down by the Lord Chief-Commissioner that the general 
allegation could be justified only by a proof of paiticaltf 
facts, and that these must be stated " with time, and place, 
and person, so as to put the pursuer on his guard as to wfaat 
was meant to be brought against him." Both before and 
since Scott's case a general averment of veriUu, where tiie 
calumny consists of a general aspersion of character, has been 
invariably found not relevant. In M'Jiostie, 14th November, 
1849, where the slander complained of was that the pnisoer 
"carried on cases for the purpose of incurring expenses 
against poor people, and for the purpose of robbing poor 
people, and for the purpose of ruining poor people," it was 
held incompetent to allow a proof of a general averment that 
tile pursuer, *' in his capacity of a law agent, instigated sod 
carried on lawsuits for the sole purpose of creating onala- 
ment to himself, and in wanton disregard of the intereflti of 
his clients, and of the loss or ruin which might be thoeby 
entailed on them." This was considered to be a mere ecl» 
of the slander complained of, and inadmissible as matter oE 
proof, unless there was a specification of time, plso^ and 
circumstances, and particular instances given of the kind of 
general conduct imputed to the pursuer. Reference ia made 
in the Lord Ordinary's Note to a number of cases where this 
general rule had been fuUy confirmed. Where it a onlys 
diminution of damages that is aimed at, an averment that 
the matter was generally reported may in certain iostSDcei 
be substantiated by evidence; but the defender Kesne bn 
not stated his defence in that way, and the alleged currency 
of a report among a certain section of the Roman Catholics oC 
the district, namely, the " Irish Catholics,* that the porsuer'k 
conduct was " intolerant, unjust, and offiansive,*' was not a 
" general report" pleadable in mitigation. 

(Initialed) H. G. B. 

The parties haying appealed and having been heard, 
the Sheriff pronounced the following Interlocutor:— 

Glasgow, 18th February, 1865.— Having heard parties' 
procurators under the mutual appeals for the parties upon the 
Interlocutor appealed against, dosed record, and whole prooes^ 
Adheres to the Interlocutor appealed agunst, in so fiv ts it 
allows the proof therein mentioneid, in so far as regards the de- 
fender, Keane, with reference to the views on the relevancy of 
the proof offered stated in the following Kote: But in respect 
said defender allegesthathe has, sincethe record wasmade np&od 
closed, received information as to specific acts on the pozsner'a 
part justifying, or at all events materially alleviating thecnlpA* 
bility attributed to him in using the words said to be sUnder^ 
ous libelled on, opens up the record, and aUows tiie defeiuler 
Keane, on payment of four guineas of interim expenses to^ 
pursuer, to lodge in process a minute specifying the spedSc 
acts on the pursuer's part which he alleges and offers to pro^ 
in support of his defence of Veritas convicii; allows the pursssr 
to see and answer sud condescendence within six days after 
it is lodged, and remits to the Sheriff-Substitute to adjust and 
close the record of new, and to allow a proof of said all^ 
tions in so far as they may appear to be relevant, and ^ 
thereafter in the cause as to Mm may seem just— «ud oofr 
descendence to be lodged, and payment of the £4 4s of ex- 
penses to be made, within eight days from this date; and in 
80 far as regards the other defender, Kaj the printeri adheres 
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to tbe InteriocQtor appealed against by both parties, for the 
leaioDS stated by the Sheriff-Sabetitatey and dismisseB both 
ippeals quoad Mm, bat with thia explanAtion, that the ex- 
panes in which he is found liable are Uiose only which were 
incnrred with reference to his case anterior to the tender 
attde, and now deoe|iied for: and, fgWHid vUra as between 
wd defender and the pursuer, Finds no farther expenses due 
to or by either party, and decerns. 

(Signed) A. Altbon. 

NoTB.^This is not a case of great moment in a pecumary ' 
point of view, in ao far as either party is concerned, but it is . 
ooe of material importance as a precedent in an important and I 
mteresting branch of jurisprudence. That is, the limits within | 
vU the right of discussion in the public press must be con- 
fined, 80 far as it involves a charge on private character. On 
tbtk point the rule seems to be, on the one hand, that to im- 
pute to a party, whether in a public or private capacity, either 
legtl crimes or moral turpitude, is an offence against character 
{dTYldch damages may be claimed; and on the other hand, 
tiat though the matter alleged to be libellous does contain such 
iopBtttions or inuendoes, it is relevant to prove in defence, 
■giiost an action founded on such alleged libel, the truth of 
tbBcfasrges complained of, which, if pregnant or entire, may 
excolpate altogether, and if only in part substantiated, may 
Kill 90 to mitigate the damages or expenses. So far all are 
igred. But the defender Keane seems to imagine that he 
vill be justified if be proves, not specific facts warranting the 
upcrdons libelled on, hut rumours or general public opinion 
^dingtKem. The Sheriff deems it indispensable, before 
the proof is entered upon or the new allegations matured and 
*U to the record, to lay down what must be alleged and 
pnved in order to warrant the exculpation of the defender 
^charges admitted to be defamatory. 

It is not sufilicient in such a case to prove in defence that 
tti joomalist charged with written and published slander only 
pve publicity by his journal to rumours previously generally 
•pread and as generally credited. To make himself blxuneless 
he must go a step farther, and show that the facts on which 
the nimours rested were substantially true. The maxim of 
theliomanlaw, ** Veritas convicii exctuat" imiAieB this. There 
i» so luch maxim as " rumor excusai." On the contrary, 
opaience had taught the Eonuuis, as it has probably taught 
*^ other people among whom public free discussion is per- 
L Bitted, that noROur is at least as often utterly /o^ as true. If 
^ jte nunours that prevail generally on any subject are examined, 
^wili be found tbat at least two-thirds of them are utterly 
^ Nevertheless, where they affect private character, or 
iojore private feelings, they may, during the period when 
^7 were circulated and bdiieved, have done irreparable mis- 
^ to innocent parties. If the journalist who publishes 
BKih malicious rumours did not himself originate or first give 
publicity to them,, he adopts them, and puts them in a more 
■BioQB and durable form than when they passed only from 
>mith to mouth. Litera acripta numet; and if it really is 
iK%)en8able to the suocess of a newspaper to give additional 
pBbticity to all the current rumours of the day, even when 
evidently affecting private character, it is a very easy matter 
to IcBsen the injury from such publicity to give it as a rumour 
^9i snd not to deliver the matter contain^ in the rumour as 
ttoertamed truth. By far the best way, however, for all per- 
1008 engaged in public discussion is to steer dear of all perso- 
nal or private insinuations whatever, unless where they are 
founded on facts judicially ascertained; and nothing is easier 
tlun to conduct public debates without the use of a single ex- 
pn^sion which may hurt private feeling or injure private 
cUracter. 

Sabflequontly, the defender Kcane having failed to 
pay the sum of interim expenses awarded, or to lodge any 
n^inute in terms of the Sheriff ^s Interlocutor, the record 
was eloeed as the case stood, and on 9(h May, 1865, no 
Appearance being made for the defender when the case 
was called on the debate roll, decree was pronounced 
against him in terms of the conclusions of the summons, 
with costs. 

Act. T. Stout. 

All. W. M. WiMON for Keane; T. G. Wbioht for Kay. 



28th Jolt, 1865. 

SHERIFF COURT, LANARKSHIRE-GLASGOW. 

(Shsbiffs Sir A. Ausok and H. Glasbfobd Bell.) 

Rev. Mk Arthur v. Arcud, Mourisox and David 
M^CuBBiN, Trustee on Morrison's sequestrated estate. 

Process— Poinding of the ground— Title to sue — ^Extinc- 
tion confusione. — In an action of poinding the ground 
at the instance of the proprietor of a ground annual 
who had also become proprietor ofUie subjects burdened 
witJi (he ground annual— Held (1) That an action of 
poinding the ground w incompetent wliere the poinder is 
the proprietor of the ground; (2) That the ground 
annual had been extinguished confusione. 

This was an action of poinding the ground raised at the 
instance of the Rev. Henry Arthur, minister of Milton 
Church, Ghwgow, against Archibald Morrison, M.A., 
LL.D., and David M*Gubbin, accountant, GUisgow, 
trustee on Dr Morrison's sequestrated estate. The de- 
fenders objected to the pursuer's title to sue, and stated 
sundry other defences, the nature of which will bo seen 
from the following Interlocutors. 

The record was closed, and after hearing parties the 
SherifF-Subfititute pronounced the following Interlo- 
cutor: — 

Glasgow, June 22, 1865. — Having heard parties' procu- 
rators, and resumed consideration of the whole process. Finds 
that the pursuer insists in this action of poinding of the 
ground as assignee of the proprietrix of a ground annual due 
at Martinmas, 1864, conform to assignation, No. 7-5, dated 
29th and 30th December, 1864: Finds that, previous to 
acquiring said assignation, the pursuer had become proprietor 
of the subjects burdened with the said ground annual, con- 
form to the minute annexed to the articles of roup, No. 7-6, 
which minute is dated 22d December, 1864: Finds that this 
action was instituted on the 30th of said month, and that the 
parties called as defenders are the bankrupt Aivhibald Mor- 
risen and the trustee in his sequestration, David M'Cubbin: 
Finds that it is instructed by the productions in No. 8 that 
the estates of the said bankrupt were sequestrated on 19th 
October, 1864, and that his said trustee was confirmed on the 
16th November thereafter: Finds that the bankrupt was not 
at the date of his sequestration proprietor of the subjects in 
question, he having conveyed them by the disposition No. 
7-7 to the trustees of the Standard Investment Society, 
in October, 1863, and it was by siud trustees that they were 
sold to the pursuer: Finds that some time beforo the 
execution of the summons all the movable effects on 
the ground belonging to the bankrupt had been romoved 
by his trustee, except certain articles which the pur- 
suer maintained to be fixtures, and to the removal of 
which he objected on that ground: Finds that in the 
above ciroumstances this action is inept aud incompetent; 
first, because a poinding of the ground is competent 
only to heritable creditors, and not to proprietors, seeing that, 
in the words of Erskine, B. iv. tit. 1, sec. 1 1, " there is a 
natural impropriety in poinding the ground of lands possessed 
by the poinder himself, the only proper process competent to 
Buch for the recovery of their rents being that of maiUs and 
duties;" second, because, in an action of poinding the ground, 
the proprietor of the lands must be called as a defender as 
well as the tenants and possessors (ib., sec. 12); but the only 
parties called as defenders to the present action are neither 
proprietors, possessors, nor tenants; third, because the pur- 
suer, being the proprietor both of the land and of the annual 
rent, the claim to the latter is extinguished oonfutUme in his 
person, and the annual rent due at Martinmas last has already 
been paid to the pursuer's cedent by the parties who were 
then the owners of the lands; fourth, because, on the pursuer's 
own showing, there is nothing left to poind except two or three 
articles which he maintains to be part and pertinent of the 
heritable subjects; and fifth, because the whole moveables 
having been vested in the trustee, in virtue of the provisions 
of sec 102 of the Bankruptcy (Scotland) Act, 1856, and he 
having been confirmed and entered into possession before the 
pursuer used, or in titulo to use diligence of any kind, the 
subsequent raisiog of a summons of poinding of the ground 
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could not confer any real rifj^fat m moveables whicli had already 
paned out of the person of the bankrupt tenant preferable to 
the prior and completed right of the trustee {CampbelTs Tnu- 
tee$, Jan. 13, 1885): Therefore, Bustatns the defences, both 
preliminary and on the merits, and dismisses the action: Finds 
the pursuer liable in expenses; allows an account thereof to 
be given in, and remits the same to the auditor to tax and 
report, and decerns. 

(Signed) Hbnbt Glabsfobd Bell. 
NOTB.->In the case of CampbdVs Tntsteeg, the Lord Ordi- 
nary, with whom the majority of the judges concurred, said — 
" It is necessary for the heritable creditor to use some process 
of attachment previous to the confirmation of the trustee, in 
Older to obtain a preference over the movables on the lands; 
and if this be not done, they will be vested in the trustee for 
the whole creditors by the force of the statute." In the case 
of Kinnear, November 17, 1832, where sequestration was not 
allowed to stay a poinding of the ground, and decree was 
given reserving all objections to the preference, it is specially 
to be noted that the summons was raised before the trustee 
was confirmed. Here the case £uls both in this and soioe 
otiier essential particulars. (Initd.) H. G. B. 

The pursaer appealed, and after heariDg partieB the 
Sheriff pronounced the following judgment: — 

Glasgow, 28th July, 1865. — Having heard parties' procura- 
tors under the pursuer's appeal u{M>n the Interlocutor appealed 
against, and whole process, in respect the pursuer insists on 
this action of poinding of the ground as the assignee of the 
proprietrix of a ground annual due at Martinmas, 1864, con- 
form to assignation in his favour, dated 29th and 30th 
' December, 1864; in respect that prior to acquiring said 
assignation the pursuer had become proprietor of the subjects 
burdened with said ground annual under the minute dated 
22d December, 1864, annexed to the articles of roup No. 7/6 
of process, and the present action was not instituted till the 
80th of that month; and in respect a poinding of the ground 
is competent only to heritable creditors, and not to proprietors, 
the only proper process competent to a proprietor being that 
of maills and duties, and, suing in an action of poinding the 
ground, the proprietor of the lands must be called as a defender 
as well as the tenants and possessors. Adheres to the Inter- 
locutor in so far as it sustains the defences, and dismisses the 
action with expenses upon the first four grounds stated in the 
Sheriff-Substitute's Interlocutor, and decerns. 

(tiigned) A. Alibov. 

Ad, Galbbatth & Maclat. AU. J. F. M'Labek. 
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SHERIFF SMALL DEBT COURT, LANARKSHIRE- 
GLASGOW. 

(Mb Shebiff Logib.) 



James M^Leavy v. Right Rev. Joun Gray, (Joadjutor 
Roman Cathulic Bishop of Glasgow. 

Reparation — Damages — Right to Church Seat. — Held 
mat the Bishop of a Roman Catholic church has a right 
to decide what place persons attending tlie church should 
occupy. 

This action was brought by James M^I^eavy, medical 
student, Glasgow, against the Right Rev. John Gray, 
Coadjutor Roman Catholic Bishop of Glasgow, the 
statement annexed to the summons being in the following 
terms, namely — 

" July 9, 1865. 
^^ To serious loss, injury, and damage sustained by the 
^^ pursuer, who for the last ten years h^ been a regular at- 
^^ tender in the Roman Catholic Chapel of St Andrew's, 
" Great Clyde Street, Ghisgow, audastrict adherent of that 
^* faith, by and through the defender, who is Bishop and 
" one of the pastors of that cougregation, having, through 
" malice and ill-will, or through an undisguiSd hatred 
*^ and enmity towards the pursuer, issued instructions 
^^ to several persons in charge of the passes to the left 
" hand gallery of said chapel, where the pursuer was 



^^ in the habit of attending at mass — a duty cornddered 
" essential to every well-meaning Catholic — that the 
^' pursuer should not be admitted; and these in8tructk>08 
" being carried out to the letter by a person samed 
" Stephen Hillon or Hilton, a tailor, in presence of the 
" congregation assembling for public worship, and after 
*' he (the pursuer) had jMtid the usual contribution for 
^^ admission, the said Stephen Hillon or Hilton, acting 
*' under the expreBS orders and instructions of the de- 
" fender, caused the pursuer to leave the chapel, whiA 
^^ unchristianlike and unjustifiable conduct on the de- 
^* fender's part had the effect of subjecting the poKiier, 
'^ who is struggling as a medical student to obtain a 
^* status in the world as a respectable practitioner, to the 
" finger of scorn and degradation, so universally giTen 
" by such a congregation when directed by a person in 
^^such a position as the defender holds, ana which, 
^* added to the innate suffering and pain experienced by 
*^ the pursuer on being thus forcibly ejected from the 
** house of God, and being virtually expelled from the 
** public worship with his fellows, has caused himoon- 
*^ siderable injury and damage, not onlj in his feelings, 
** but in his woridQy prospects of advance. Damages 
'' estimated at £50, restricted to £12." 

The Sheriff, after disposing of certiun objections to 
the relevancy of the summons, proceeded to hear evi- 
dence. The pursueridle^ed that he paid twopence and 
received a ti^et of admission which entitled him to a 
seat in any part of the church, and that he was about to 
enter the Utt hand gallery, where he was accustomed to 
sit, when he was stopped by Hillon ot Hilton, and 
others acting under the express orders of the Bishop, and 
ordered to go to the area of the church. The defence 
was, that in instructing the pass-keepers to direct the 
pursuer to take a different seat from that usuallr ocm' 
pied by him in the chapel, the defender bad actud 
according to the powers vested in him as pastor of the 
congregation, and that he was influenced in so doing by 
the misconduct of the pursuer in disturbing some mem- 
bers of the congregation. 

Evidence having been led, and parties heard thereon, 
the Sheriff dismia^ the case, remarking that it was like 
all others of a similar kind — ^unfortunate indeed. So &r 
as the pursuer's character was oonoemed, he thought be 
had nothing to fear from what had transpired under the 
present action. He had evidently got into liad bkxxl 
with certain members of the chui!ch, and so far as his 
character was concerned he (the Slieriff) was not avaie 
that anything had been said against it, eith^ by the 
Bishop or any one else. But it was quit« clear that the 
parties invested with tiie right to the church had a right 
to decide what phice peraons attending it should occupy. 
It was afeo proved that he was not excluded from the 
church, but from one particular portion of the church 
alone. In any case, it appeared that the defender bad the 
power to say where the pursuer should sit after paying his 
twopence, while not doing anything prejudicial to hb 
character as a Christian. He thought the pursuer had 
failed in proving his case. He hoped the Bishop and he 
would hereafter get reconciled to each other, and be 
thought it would have been better had the former in- 
formed him privately that he was not to go to the place 
which he usually occupied. It was unfortunate that he 
should be stopped there, while if he had told him before 
divine service commenced, in all probability this case 
would not have occurred. 

An action of a similar nature was brought by Peter 
M*Corry, printer and publisher, Glasgow, against Bishop 
Gray, which was also dismissed on the same grounds as 
the above. 

James M'Leavy sued Stephen Hillon or Hilton, tailor, 
Glasgow, for diunages, but this action was also dis- 
missed. 

Act. PAKTSr. AU. MUIKHEAP. 
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2d July, 1865. 

SHERIFF SMALL DEBT COURT, PERTHSHIRE- 
PERTH. 

(Ms Shebif? Babclat.) 



The Ploughmen late of Willlamston Fabm 
0. Henry Bodgie, farmer, Williamston. 

Master and Servant — Snstentation of Farm Servanta-— 
QuantitieB of Milk and Meal to be given to Farm 
Servants— Weighta and Measures. — The vessels used 
hy farmers for measuring the quantities of milk arid 
meal given to their servants are not liable to he seized 
hythe inspector of weights and measures, although they 
tlmuld be defective, 

Thi following are the Notes of tbe Sheriff-Substitute: — 

^^iioe several actions for wages and board wages claimed 
i>jthe pursuers, as servants engaged by the defender, for the 
jear fiom Maiiinmas, 1864, to Martinmas, 1865, and as 
baviog <<been severally, illegally, and unwarrantably dis- 
BBaKd^ on or about 7th January current." The facts as 
■ppearing on evidence are these: — 

IVo of the parties — ^namely, John Lyall and Charles Herd 
—had been in the defender's service from the previous bar- 
'Mt; other two — namely, David Baxter and Walter Stevens 
-^ been in previous service in the immediate neighbour- 
liood; and M'Dongall, who was to be the foreman, came 
^ a distance, on the borders of Forfarshire. AU were 
^'W^ by the defender, or his grieve, for the year after 
^nmas last, with the usual addition of meal and mUk, bat 
fflifbrtanately vdthont specification of the quantities of each* 
^ two servants who had been in the defender's service pre^ 
^08 to Martinmas, had daily received twelve gills of sweet 
: Bilk, being the equivalent of the old Sootch pint, and seven- 
I ^ and a-half lbs. of meal — being two pecks Scotch measure, 
^e two men who had served in the neighbourhood had also 
'^ved the same quantities of meal and milk. M^Dougall, 
file foreman, swore that he had received sixteen gills of milk 
^7 in his last service, with 174 I^b. of meal; but there waa 
^oorroboratlon as to this point. 

Some time after the term, complaints were made amongst 

^ men as to the quantity and quality of the milk. These 

. ^plaints do not appear to have been made to the defender 

; ^aaself, or to his sister, Mrs M'Lagan. But the grieve stated 

that they had grumbled to him, and that on the morning they 

^ left, be tasted the milk as brought to him by the .men, 

^ foimd it not sweet milk, but mixed. The dairymaid 

>V(«e to the milk being always given as it came from the 

<^. But that on one occasion, when there was too little to 

^ly all the servants, Mrs M'Lagan supplied the deficiency 

^rom a quantity of the previous day's milk. 

i "Hie milk was measured out by a jug, which, on being 

I ^^^Bted by the inspector in Court, was found to contain twelve 

t^ The flagon which the men presented as the measure of 

^^ demand being also tested, was found to contain sixteen 

ffik— making a difference of four gills. 

^e former answers to the Scotdi pint, and is unstamped, 
ttid cannot be so authenticated; the latter answers to the 
^-gallon of imx>erial measure, and is stamped as such. 

On the afternoon of Tuesday, the 3d January, the five aer- 
^&t8 left the &rm in a body, and that in a very reckless 
BBaner, leaving the farm stock uncared for. They went to 
^erth. Mrs M 'Lagan went there next day, being Wednes- 
^7, and had an interview with them. She promised that if 
they returned to their work next morning, and took their 
Bulk a» J^efore, she would, in addition, let them have chum 
Biilk when the opportunities occurred, and after the 26th of May 
troold increase their allowance of sweet milk; but no definite 
tttent was stated. The men agreed to this, but did not 
Ktom until the afternoon of the next day, being Thursday, 
nie defender was then absent; but he returned that evening, 
(od was told what had occurred in the interval. Next 
Doming tho grieve, by his orders, told the men that there 
ras no further work for them. They then met with the 
lefender in the kitchen, when he repudiated the agreement 
t promise made to them by his sister as unauthorised by him, 



and repeated that, unless they were content to remun with 
the former supplies, he had no further work for them. They 
once more left; and, after taking legal advice at Pertfa^ 
offered themselves back on Saturday the 7th January. Hiey 
received the same answer — ^that they could only be continued 
in the service on the terms formerly announced. They then 
finally departed. 

In their final exodus they met two persons, who were ex- 
amined as witnesses. They then had their trial jug with 
them; and, in answer to an inquiry firom the two who so met 
them, they declared they had no complaint as to the quality, 
but only to the quantity of the milk. 

On the first diet of .the case, nine witnesses were examined 
for the defender as to the quantity of milk usually given in 
the county to farm-servants. All these witnesses spoke from 
lengthened experience, and all agreed that the old Sootch 
pint, or twelve giUs, was the customary allowance of milk to 
farm-servants. With one exception, however, these witnesses 
were from the district in which the defender's farm is situated. 
The exception was one from the Carse of Gowrie, with whom 
M'Dougall had made an engagement at the same term as 
with defender, and inquired whether the old or new measure 
of milk was to be the rule, and was informed that it was the 
old, or the twelve giUs, which he would receive. 

On the second diet, the pursuers produced nine witnesses, 
chiefly farm-servants, who spoke to the practice in different 
parts of the county, and in general swore to having given or 
received sixteen gUls of sweet milk in the day. But two of 
them spoke of this quantity being two ohoppins, which 
amount only to twelve gills, and not sixteen. But this may 
have arisen from some misconception of the nomenclature of 
measurement. 

The defender then added to his proof by no less than eight- 
teen fanners of long experience, and in large farms, and from 
different parts of the county, and who united in stating their 
practice to be twelve gills of milk to their servants. Such is 
an outline of the evidence. The witnesses who proved the 
larger. quantity were chiefly farm-servants, and, as might have 
been expected, stood up for that quantity as essential for 
their maintenance, in order to their giving the required return 
of labour. The witnesses on the other side were almost wholly 
farmers, who were of opinion that the lesser quantity was 
sufficient, and never heard complaints on that score from their 
servants. Of course, the practical and experimental value of 
this evidence is on the side of the actual consumers. The 
Substitute would have desired some authoritative opinion as 
to the average quantity of food essential for agricultural 
labourers; but he feared that this would lead into a wide field 
of speculation, where opinions would be very conflicting. 
Suffice it to say that no party has a greater interest than the 
farmer to have his servants sufficiently alimented, in order to 
give the corresponding amount of labour. Any unvrise 
economy in this respect would be the reverse of profitable to 
all concerned. 

As to the law, there can be no doubt that servants are 
entitled to an ample supply of meal and milk, both in quality 
and quantity, either according to express bargain, or, failing 
such expression, then according to the uniform and inveterate 
practice, which, in that case, becomes part of the bargain. 
Without such supply of food, the equivalent in labour cannot 
be expected. But, on the other hand, there must not be any 
nice fastidiousness as to quality. If it be of fair average 
quality, according to the season of the year and the extent of 
the f^m, and such as the family themselves partake of, no 
over-scrupulous tastes must be gratified. If, however, there 
be a substantial defect in the quality and quantity of the 
suppUes, and, after due remonstrance made, the defect be not 
remedied, the servants may either apply to a court of law to 
have redress, or may cease work until remedy is given. On 
the other himd, it wiU not be allowed on any shadowy ground 
of complaint that the servants are to desert their post, and 
occasion serious damage to their employer, and, perhaps, still 
more so to themselves. 

As to to thd objection to the quality of the milk, the Sub- 
stitute is of opinion that there was no substantial ground of 
complaint, and that there was no proper complaint timeously 
made on that head, either to the defender or his sister. The 
single instance of complaint to the grieve cannot stand in place 
of a more direct complaint to those who alone could remedy 
the defect, if such existed. It is quite possible that with the 
advent of winter there may have beea a diminution of rich* 

i2* 
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iMfli in the milk, and a change of flayonr from a change in 
tiw food of the dairy stock. This ground of complaint is not 
pvoTed. 

As to the quanUiiy of milk, it is impossible to deny that 
there exists a yery unfortunate diveisity of practice in differ- 
ent districts of this county, and even amongst £unners in the 
same district; but it is equally dear that by far the prepon- 
derance of evidence is in fayour of the lesser quantity of 
milk, or the twelve gills. As dismissal is not proved, bat 
desertion because of breach of contract or practice in the 
article of food, the servants stood as pursuers in the issue for 
the practice as forming an implied part of their contract It 
rested, therefore, with them to prove a general and inveterate 
practice, which could leave no room for doubt on either side, 
as to what the one party was to give and the other to get. 
Hie proof, therefore, on the whole, is against the pursuers — 
the servants. There are some specialties also agMBSt them. 
Two of their number were in the service of the defender 
before the term of Martinmas, and had the lesser quantity of 
Bulk, and yet engaged for the next year, and made no con- 
dition for an incroased measure. Other two were for the 
previous year in the same district getting the lesser qaantity. 
M'DottgaU alone came from a distance, and even as to him it 
was proved that he knew that there existed in Perthshire a 
varying quantity— and being so, it was his duty to inquire 
what was the dc^ender^s practioe, and bargain accordingly. 

The pursuers founded much on the bargain or promise 
made by Mrs M'Lagan in Perth, but repudiated by the 
defender. In the first pUuse, as it was the defender or grieve 
who hired the servants, it does not appear that she had the 
power to cancel the original agreement and substitute another. 
Kext, under the drcamstances in which the farm was left by 
the combined desertion of its whole foroe, such an agreement^ 
or rather promise, most be viewed with great jealousy^ And if 
oontrary to the practioe, might have been repudiated by the 
lady herself; and, lastly, the agreement was not for sixteen 
gills of milk to be immediately substituted for twelve gills, 
but a promise quite vague in its terms, and for the fulfilment 
of which the pursuers £d not wait. 

A point was taken for the defender that as the servants 
were dealt with according to the Scotch standard both in 
meal and milk, they were gainers in the former, so that if the 
imperial standard were adopted, whilst they would advance 
in milk from 12 to 16 gills, they would retrograde in meal 
from 17i lbs. to 14 lbs. in the week. 

But this plea seemed of little practical application. There 
is no positive obligation either to follow the Scotch or im- 
perial standard; meal and milk, suflScient for the support of a 
labouring man, is essential, and it matters not by what 
standard it be meted out, provided the quantities be sufficient 
and uniform. The milk should be sufficient for the meal, 
and the meal for the milk, and there should be no deficiency 
or surplus in either. It was stated by the witnesses that the 
servants' meal was in excess of the nulk, and that it was cus- 
tomary for farm-servants to sell their surplus meaL This 
would rather tend to the conclusion that the milk is deficient 
for the complement of the meal. The practice of thus en- 
couraging tiie servants to deal in meal is certainly open to 
mve objection, and it would be well if it could be discouraged. 
The Criminal Hecords of this county prove the objectionable 
nature of the practioe. 

The Statute for uniformity of weights and measures was 
pled for the pursuers; but it appears to the Substitute that 
here it has no application. The case is not one of baying and 
selling, and the twelve gill jug oouLd not be seized as un- 
stamped, or the farmer using such made subject to penalty. 
But, neverthelees, there is the greatest possible expediency 
in adopting some imperial measure, which can be examined, 
and stamped by authority. There exists no other security 
for accuracy on either side. In this the servants had the 
advantage in that their jug had legal sanction, whilst that 
of the defender had not. The advantage in this respect was 
apparent, in that, even in the WiUiamston district, one of the 
witnesses found his milk measure to be of somewhat greater 
capacity than that of the defender on the one side, and also 
than that of a neighbouring CEomer on the other side. The 
defender's jug, though standing the test of capacity, yet, was 
far from being free from objection in its shape, and its power 
to stand fairly on its base. 

Whilst the Substitute, on the whole, must hold that the 
ursoera have liuled to prove that they had substantial ground 



of oompUunt, either as to quantity or quality of their sulk, 
he would very eamestiy urge on the hrmem of the county to 
agree in some uniform standard of meal and milk for thor 
servants, to be dealt out by stamped measure, sod which, 
'therefore, would ensure uniformity of practice, and pre?ent 
such unseemly quarrels between master and senvit^ where 
the utmost cordiality is so essential for the best intetesti d 
both. If such general measure be not adopted, and vide 
public, then both masters and servants should, heooefodi, 
make the quantities of food a special article of their biigiia 
with servants. Decree of absolvitor must therefore be eotend 
for the defender. 
Act. Alkx. Wilsoh. AU, Hbhbt Wsm. 



8d AuonsT, 1865. 
SHERIFP COURT, LANABKSHIBE--GLASGOW. 
(Shsbhys Sib A. Alisov and H. Glassfobd Bill.) 

William Tolboe, Trustee on the Sequestrated Estate 
of James Pearston, v, Joseph Pkarstok. 

Sale— FoeBeasion— Repated ownerBhip— Mercantile L&w 
Amendment Act, sect. 1. — Held ihal t^ 1st seelm of 
the Mercantile Law Amendment Act does not appbf to 
a case where the seller not only retains the aatodtf of 
the goods sold^ hut also continues inthettse and ele- 
ment of them, 

James Peabston, commission merchant, Glaagov, vas 
sequestrated in June, 1864, and the paraoer, William 
Tolmie, accomitant, Glasgow, was appointed tnntee an 
his estate. The household furniture belonging to ti» 
Wnkrupt was daimed by the defender, Joseph FeusUw, 
stationer, Glasgow, brother of the bankrupt, in vlrtae d 
an alleged sale which took place in 1858. The puisoer 
accordingly raised the present action by petation, enTiBg 
interdict against the defender interfering with de&Tery 
of the furniture; and a minute of defence was lodged, 
stating that the respondent had purchased the funutore, 
plenishing, and effects referred to from the banknpti 
and taken delivery thereof in October, 1858, and tbal 
the same had been his property and in his poaseBaoa 
ever since. 

The record was closed, and proo& and conjoint proofe 
aUowed to each party. After these had been led, ud 
parties heard, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Glasgow, 17th February, 1865.— Having heard partiff* 
procurators, and resumed consideration of the proof, prodoc- 
tiouB, and whole process, Finds that, on the 27th 0(^ba> 
1858, the bankrupt, James Pearston, entered into a nonuBil 
transaction of sale with his brother, the defender, Josepk 
Pearston, by which the former acknowledged that he had iw 
to the latter the whole of his household furniture, ascontsias^ 
in the inventory No. 7/1, at the price of £550, confonn to 
receipt annexed to said inventory: Finds that the said som is 
stated to have been composed of prior loans received by tk 
bankrupt from the defender, to Uie amoimt of £S40, and of 
the bank cheque. No. 7/2, g^ven at the time, for £210: Bb^ 
that, on the occasion of said alleged sale, the bankrupt left 
the house No. 12 Glasgow Street^ in which the said fundtue 
was, and of which he was tenant for a fortnight or three weak^ 
and ^e landlord in the interval agreed to substitute (lie delo- 
der as his tenant, after which the bankrupt returned to 1J» 
house and remained in it till Whitsunday, 1864: Finds tint 
the defender never resided in said house, and never removed 
any of the famiture out of it, and the whole other efieets 
belonging to the bankrupt remained in it during hia tempoiaiy 
absence in October and November, 1858: Finds 4hat ti» 
baj^upt did not pay any rent to the defender for said house, ' 
and the rent payable to the landlord was paid by the bsak- 
rupt from Whitsunday, 1862, till Whitsunday, 1864, whib 
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the taxes were also paid by the bankrapty who likewise paid 
pranioiDB of izMurance over the for^ture, he having effected 
inch iDBuraooe of his own accord without any communication 
with the defender: Finds that at Whitsunday last the bank- 
rapt rsmoved to another house, Ko. 16 West Prince's Street, 
which was taken by the witness, John King Oiurk, on the 
uideretanding that it was to be occupied by the defender, but 
which was in point of fiact occupied by the bankrupt, who took 
the whole of said furniture to it^ and made no arrangement 
with the defender to pay rent to him for it: Finds that on the 
bankrapt's sequestration in June, 1864, the defender got him 
todoliferthe key of the Prince's Street house to him, and 
now claims the furniture therein as his own, and refuses to 
give it up to the pursuer, who daims it as part of the bank- 
mpt estate: Finds that by authority of the Court the inventory 
lad valuation No. 6 of said furniture has been made pendente 
^ sad the valuation amounts in cumvlo to the sum of £245 
lOi 2d: Finds, in point of law, that no effectual sale or trans- 
it of the furniture from the bankrupt to the defender has 
Uktt place, the real transaction being of the nature of a loan 
V tdvance^ by one brother to another, with a simulate sale 
without delivery, and unclothed with possession, in expectation 
tbit it would operate as a preference against other creditors, 
» as to secure the furniture still for the bankrupt: Therefore, 
aad under reference to the annexed Note, repels the defences, 
ooQtinues and makes perpetual the interim interdict formerly 
gnoted, and ordains the defender to deliver in terms of the 
^Qodotton of the petition to that effect, with certification that, 
uQiog such delivery within six days, warrant wiU be granted 
tt alteraatively craved: Finds the defender also liable in 
npenaea, allows an account to be given m, and remits the 
MM to the auditor to tax and report, and decerns. 

(Signed) HxRRT Glassvobd Bill. 

Kon.— This case appears to the Sheriff-Substitute to be 
^»nij on all fours vrith that of Sim, 3d June, 1862, which 
*tt very carefully considered in the Court of Session. It 
«v there held, as the rubric bears, "That the first section of 
»e Mercantile J^aw Amendment Act did not apply to a 
tnnaaction or 8al« under which, as a part of the agreement, 
ue subject sold remained undelivered, and the sellers not 
<^ had the 'custody/ but continued in the use and posses- 
jl^of it." A ULajority of the consulted judges had laid it 
^'^vn in the previous case of Wyper (S.D., voL zxiii., page 
M, "That the principle of the common law, that the unde- 
uv««d goods Btiil remam the property of the seller, is un- 
^^'^ched by the statute, and its practical consequences still 
nnuin unimpaired, except in so far as they are expressly 
Wten away or naodified by positive enactment." The Lord 
Jngtioe<Jlork, in delivering his judgment in Sim's case, ad- 
verted to this, and said, " I hold that the Act applies to goods 
■^ but remaining with the seller, while the seller has no 
WBcficial use and enjoyment, and is under a constant obliga- 
^ to deliver the goods under the oontract of sale.*' Lord 
^Wftu laid, '* The statute provides for the case of the custody 
'"Qttuing with the seller, meaning that custody for the safety 
'lid preservation of the thing sold, which the seller behoves 
^ bave when the delivery is not intended to be immediate, 
ooch custody is entirely different from the continued posses- 
^, use, and enjoyment left with the seller in this case." 
^ the present action it ia apparent that the bankrupt's use 
>ad enjoyment of the furniture was never once interfered with, 
Ijv intended to be so, although a period of nearly six years 
^•pBed from the date of the alleged sale. The leaving of the 
^^ for a short time, and Uie changing of the nominal 
^^cy, was in no respects equivalent to delivery of the 
l^ture to the defender; and when the bankrupt removed 
|o another house at Whitsunday, 1864, it was he, and not 
we defender, who took the furniture there with him. Even 
^opposing it could be held that something like symbolical 
^very had been given to the defender, the doctrines appli- 
^le to reputed ownership would in that case oome into force, 
that a proprietor who allowed another to deal with moveable 
H^jects as if they were his own, could not afterwards step 
between said subjects and their reputed owner's ordinary 
^^tors. But the whole drcumstances here incticate that 
■the defender meant to leave his brother in uncontrolled 
p wwwwJ on; and the loose manner in which the transaction of 
«ue was gone about is shown by the fact that what the 
"wnder says he pud £550 for is valued by neutral valuators 
M worth only £250. The case ol Mitchell, I2th November, 



1836, referred to by the defender, was a case where a trustee 
in succession disputed the validity of a sale which the pre- 
ceding trustee had made, and it had, therefore, no analogy to 
the present. The case of Buntin, 16th July, 1864, is more 
in point; and if the old law is not albcted by the statute, 
where there has been no parting with the actual use of the 
subject sold, then the cases of Anderson, 22d December, 1848, 
and M 'Arthur, 9th July, 1858^ remain as authorities against 
the defender. (Initd.) H. G. B. 

The defender appealed, and parties haying been heard, 
the Sheriff gave the following judgment:— 

Glasgow, Zd August, 1865.— Having heard parties' prooa- 
raters, under the defender's appeal, upon the Interiooutor 
appealed against, and having made avizandum and considered 
the record, proof adduced, and whole process, for the reasons 
stated by the Sheriff-Substitute, Adheres to the Interiooutor 
repelling the defences, and declaring the interdict perpetual, 
and finding the defender liable in expenses; but m respect 
the furniture and effects in question, delivery of which is 
craved in the original petition, have of consent of both parties 
been sold under the warrant of the Court, and the firee pro- 
ceeds of sale consigned in bank in the joint names of the 
agents for the parties, so that delivery of the furniture is now 
impracticable; recalls the order for delivery contMned in the 
Interlocutor under review, and in lien thereof appoints the 
defender to deliver over to the pursuer the bank deposit 
receipt produced in process for £162 14s Id as the free pro- 
ceeds of sale of the Aimiture, endorsed by his (the defender's) 
agent; and grants warrant to and authorises the pnisiier to 
uplift the contents of said bank receipt as a tmrogaitam of the 
furniture, and qitoad ultra dismiiweR the appeaL 

(Signed) A. Auaov. 

Note.— The decision pronounced by the Court in the case 
of Sim, 3d June, 1862, referred to by the Bheriff-Substitute, 
appears to be decisive of the present case. By the Mercan- 
tile Law Amendment Act (section 1), the right of a purchaser 
to goods sold is declared to be complete without delivery, and 
when the goods sold still remain in the custody of the seller. 
The Court, however, in Sim's case held that this provision of 
the Act does not apply to a sale or transacUon under which, 
as a part of the a^^ment^ the subject sold remaiBBd unde- 
livered, and the seller not only had the custody, but con- 
tinued in the full use and enjoyment of it. ThaX case is 
precisely applicable to the present, as, even although there 
had been a bona fide sale of the furniture by the bankrupt to 
his brother, the present defender, and the prioe was paid by 
the latter, which appears to have been the case, yet it is dear 
that the use and enjoyment of it by the bankrupt was not 
interfered with, and was never intended to be so, during the 
six years that have elapsed since the date of the sale. 

Holding, then, that the provision in the Mercantile Law 
Amendment Act does not apply to such a sale as that which 
is here alleged, and that the old law is not affected by the 
statute, the case oomes to be dedded according to that law. 
Seeing then that there was never any actual or real delivery 
of the furniture by the bankrupt to his brother, and that the 
former all aloug had the fuU use and enjoyment of it in both 
houses, just as if no sale had taken place, the cases of Ander- 
son, 22d December, 1848, and M'Axthur, 9th July, 1858, are 
all distinctly applicable to the present case, uid decisive 
against the defender. 

The temporary leaving the house for a short time by the 
bankrupt, and hanHing over the key to his brother as the pur- 
chaser of the furniture, was a mere device, and cannot be 
held equivalent to delivery, which was essential to complete 
the contract of sale, and exclude the trustee on the bankrupt's 
sequestrated estate from claiming the furniture, which was 
in his possession at the date of the bankruptcy, as part of 
his estate, whidi he does under the present action. 

(Initd.) A. A. 

Act. J. FiSHiB M'Labbk. AU. Thomas G. Wbight. 
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7th August, 1865. 

SHERIFF SMALL DEBT COURT, LANARKSHIRE- 
GLASGOW. 

(SmtBiFF Stbathcabn). 



John Burnet, Secretary to the Glasgow Water Works 

CommisBioners, v. John Rochbad. 
Glasgow Corporation Water Works Act, 1855— Water 
— Domestic use. — Held that the use of water^ hy means 
of a hose^ for cleansing the windows and area of a 
dwelling-house^ is a proper domestic uscj and the oc- 
cupier of the hotise held not liable to assessment for 
non-domestic purposes. 
The pnrsner, as Secretary to the Glasgow Corporation 
Water Works Commiasioners, sued the defender, in re- 
spect of his dwelling-house in Newton Place, for 156, 
being a charge for supply of water for other than domes- 
tic purposes, "for the year from 28th May, 1864, to 28th 
May, 1865; " and the schedule intimating the chiim was 
dated 22d December, 1864, when the year for which the 
charge was made had fully half run. 

The defender had been serred with a preyious notice 
on 26th July, 1864, intimating a claim for domestic water 
rate, and public water rate, for the same house and year, 
and these rates were paid. The Sheriff, in dismissing the 
casef said: — 

The ground on which the pursuer demandB the disputed 
rate of 15s, is that the defender applied a gutta percha pipe or 
hose to a water pipe inside his house, and thereby led the 
water outside for the purpose of cleaning the area in front of 
his house, and his house windows. The Water Commissionen, 
in their published table of rates for other than domestic ptir- 
poses, applicable to the year in question, under the head 
"General Charges," had introduced the following: — "Leather 
or gutta percha hose, when used for places of business, 208 and 
upwards, according to special agreement; when used outside 
of dwelling-houses, lOs and upwards, according to special 
agreement.'* 

The defender contended that in using the water for so clean- 
ing his area and windows, he was putting it to an ordinary 
and necessary domestic purpose; that contention was hardly 
disputed by the pursuer, and the Sheriff-Substitute has no 
doubt of its soundness. But there remained the question on 
which the pursuer seemed munly to rely — Did the application 
of the hose alter the character of the use? The pursuer said 
that in the schedule of 26th July it was expressly intimated 
that the domestic and public rates therein charged did " not 
coyer the use of leather or gutta percha hose, which must be 
apedally arranged and paid for in'addition;'* and that the 
same thing had been notified in the table of rates published 
prior to Whitsunday, 1864. The object was to discourage the 
use of hose, which, it was said, led te great waste of water, 
and that nearly every inhabitant assessed for hose, in the 
same drcumstanoes as the defender, had paid the rate as 
charged. The alleged waste of water by the hose, and the 
acquiescence of others, did not establish the right to make the 
demand, and that right depends on the statute under which 
the Commissioners have power to assess and levy. Hie sche- 
dule of 22d December, chaiging the defender with the disputed 
rate, bears that it is imposed under the 87th section of " The 
Glasgow Corporation Water Works Act, 1855;" that is, the 
section which authorises water supply for other than domestic 
purposes. But, on referring to it, that section gives no saoc- 
tion whatever to the charge; it is there provided that water 
may be supplied for steam-engines or railway purposes, or for 
shipping, or for warming or ventilating any dwelling-house or 
other premises, or for working any machine or apparatus, or 
finr cattle, or for horses or washing caxriages, when such horses 
or carriages are kept for hire or are ihfi property of a dealer, 
or for gardens, fountains, or ornamental purposes, or for flush- 
ing sewers or drains, or for any trade, manufacture, or business, 
whether carried on in any dweUing-house or in any other pre- 



mises, or for any other purpose not domestic, at rates aod on 
terms and conditions as shsJl be agreed on between the Com- 
missioners and intendin|^ consumers. The section, hoverer, 
does not enact that when water is used for a proper domestic 
purpose, but through the intervention of a new, and it sisy be 
wasteful appliance, that the appliance shall change the utoie 
of the use, and convert it into other than a domestic paipose; 
and it would have required such an enactment to justify the 
pursuer's charge. 

Having determined that the act of de^ng a house, am, 
and windows, with water, is a domestic use, it follows thst 
the Commissioners have no power to prevent the water bong 
thrown into the area or on the windows by means of hose, say 
more than by means of water-pails. Undoubtedly, a cbeok ii 
placed on the misuse of water by any inhabitant, whe^Mf in 
allowing his house cisterns, pipes, or stop-cocks to get oat of 
repair, causing leakage (Water Works Clauses Act, IS47, 
Sects. 540, 53), or by undue consumption (Water Woib 
Clauses Act, 1863, Sect. 16); and power is given the Oosimii- 
sioners* servants to enter any house, within certain hooR, to 
detect offenden; and authority is conferred to turn off the 
water supply altogether from any such inhabitant, besideB im< 
posing penalties. If, therefore, these checks are inadequate, 
then others more stringent most be provided by the hegehr 
ture. But power has not been given the CommisEooDeo to 
alter a domestic purpose into a non-<1omestic purpose becaose 
of the apparatus which may be employed in the use, which is 
precisely what they have been doing in assessing for boss. 

The defender said, and perhape the remark was jost, that 
hose could be so used as to save rather than waste water in 
washing either window or area, because, when the quantity 
necessary had been thrown, the water could be instsatly 
stopped; whereas, if paLU were employed, it was foosd thst 
the contents were invariably dashed on the window or pare- 
ment, and allowed to run waste, rather than incur the tconUe 
of returning any portion into the house. 

Sherifib SaOTH and Murray concurred. 



7th August, 1865. 
SHERIFF COURT, PERTHSHIRE— DUNBLANB. 
(Sheriffs £. S. Gordon akd Grahams.) 



Christopher Fiklayson v. James Guthrie am> 
William Guthrie. 
Process— Title to Sue — Possessory Judgment—Serriiade. 
— Held (1) tJiat an unrecorded disposition^ upon wkid 
seven years uninterrupted possession has followed^ is a 
sufficient title to award the disponee the benefit of a ipos* 
sessory judgment; and (2) that conterminous proprieSsrs 
who had brevi manu shut up a drain, in which hvst 
and surface water had been in use to flow for «ws 
years and upwards, prior to their operations, v^ert 
bound to restore the drain, and were liable in damget 
to the owner of the dominant tenement. 

On 5th March, 1863, the pursuer, the proprietor of a 
dwelling-house and other premises in Dunblane, vitit J 
the pertinents, presented a petition stating that tht - 
ground on which his house and premises were sitntte 
naturally and gradually sloped to the south; and, for 
conducting the house and surface water finom his pro- 
perty, there had existed for forty years, or at least for 
seyen years and upwards prior to June, 1862, a dain 
leading, by the natural inclination of tiie ground, aloog 
the close in front of his house ; thence at an angle tbrosgh 
ground belonging to him ; thence westwards, when tbe 
drain was causewayed with stones, till it joined the ooo* 
duit along the footpath of the Dunblane and CallAoder 
Road. He also stated that he and his authors had bees 
in the uninterrupted use and possession of said draio, and 
that said house and surface water had been in nsetoft" 
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thereby nninterraptedly for forty jeais, or at least for 
seven years and upwards prior to June, 1862. He 
aTerred that the defenders, who had recently acquired a 
feu immediately to the south. of his property, had, in the 
Bommerof 1862, hrevi manu filled up said drain with 
earth or other material, and had otherwise destroyed the 
same; and that their operations had had the effect of 
deetioying the drain, and of damming up the house and 
Bor&ce water within his premises. He concluded by 
Btatdng, that his ^' property, or otherwise the right of 
^servitude and possession belonging to him, in the use 
'^aDdenjoyment of the said drain or water-course, had 
^*l)een, by the foresaid operations, illegally and unwar- 
"rantably interfered with and invaded" by the defen- 
^ He prayed the Sheriff to ordain the defenders 
"instantly to restore the said drain to the conditiou in 
"which it was prior to their operations thereon; " and 
Ruling their obtempering such decerniture, ** to grant to 
^'aDdaathorise the pursuer to employ workmen to restore 
"the said drun as aforesaid, at the expense of the defen- 
^'dere; and on the amount of the expense thereof being 
*^ ascertained, to decern therefor against the defenders; 
* "and on the said drain being so restored, to interdict 
**the defenders, in all time coming, from interrupting or 
*' molesting the pursuer in the use and possession thereof/' 
The petition also included for £20 in name of damages, 
^ the loss and damage occasioned by the defenders* 
operations, and for expenses. 

The defenders haying entered appearance, a record 
^^ made up on condescendence and defences. The 
pQisner produced, as the title to which he ascribed his 
posaession, a disposition in his favour by James Reid, 
I dated 2Sd June, 1854, and recorded (after the action 
^ been raised) in the register of sasines, at Perth, on 
I 20th March, 1868. 

The pursuer pleaded on record, (1) that having been 
^ possession in virtue of a written title, the defenders 
^ad no right to interfere with his use and possession of 
SQch drain; (2) that on the defenders^ own admission their 
operations had been unwarrantable, and he was entitled 
^ piano to a possessory judgment; (3) that the defenders 
Were bound instantly to restore the drain, and failing 
their doing so he was entitled to have the same restored 
At the defenders' expense, and to interdict against them. 
The defenders pleaded, — (1) that the disposition 
foonded on bearing ex facie that the property claimed 
^J the pursuer is bounded by that belonging to the 
defenders, the pursuer was bound to instruct by some 
I other title the right of property, servitude, or possession 
^med by him; (2) that the pursner having produced 
' no iofeftment, he had no claim to a servitude such as 
that alleged by him; (S) that his title, having been 
obtained from a party who had no title, can afford no 
support to the right of servitude claimed; (4) that the 
title of the pursuer^s author, Reid, having contained no 
danse of pertinents, he conld not validly convey to the 
pursner a right which he himself did not possess; (5) 
that the defenders having in their operations exercised 
their right of property without interfering with any legal 
right of the pursuer, they were entitled to absolvitor; 
(6) that the preventiOQ of filth on their property was a 
legitimate exercise of their legal rights, and could form 
no ground of complaint; (7) that the pursuer having 



agreed to the removal of the nuisance, and the defenders 
having done nothing more than what was agreed^to, he 
is barred from now making objection. 

The Sheriff-Substitute, before answer, allowed the 
pursuer a proof of his averments, and the defenders a 
proof of their defences, and conjunct proofs. Both 
parties led proof at great lengths, and, at the hearing on 
the concluded proof, the pursuer pleaded as follows: — 
(1) his written title was sufficient to. entitle him to the 
benefit of a possessory judgment; the validity of his 
title, which is ex facie regular, could not be questioned 
in a summary action, Knox, 26th May, 1827, 5 S. 714; 
I^istouj 3d Dec, 1835, 14 S. 97; Johnston, 6th IVIarch, 
1862, 34 Jur. 350; (2) a bounding charter, without a 
clause of parts and pertinents, does not exclude a party 
from pursuing a declarator of servitude over adjoining 
land, in respect of alleged possession, Beaumont, 11th 
July, 1843, 5 D., 1837, multo magis, here the pursuer's 
disposition, which contained a clause of pertinents, was 
sufficient to warrant a possessory judgment; (3) the 
pursuer having proved uninterrupted possession of the 
drain as an easement to his property for seven years and 
upwards antecedent to the defenders' operations, he was 
entitled to be protected in its use, and the defenders 
were bound to restore the same; (4) there was no 
concluded agreement whereby the pursuer agreed to shut 
up, or cease to use the drain; besides, such an agreement 
could not be proved by parole, APLean, 1st July, 1832, 
12 S. 865; (5) the pursuer having sustained damages 
by the defenders' wrongful operations to the amount 
claimed, he was entitled to decree therefor in this action, 
A. S., 10th July, 1839, sect. 188. 

The defenders cited in support of their pleas, Saunders, 
26th Feb., 1830, 8 S., 606; 2 Erskine 9, 3; Bell's 
Principles, 993. The Sheriff-Substitute thereupon pro- 
nounced the following Interlocutor : — 

Dunblane, 2d NoTember, 1864. — ^Haviug heard parties' 
procurators, and made avizandum. Finds, in point of fact, 
that the pursuer and respondents are in possession of, and 
claim to bo proprietors of certain subjects in Bridgend of 
Dunblane; that, under the present process, the pursuer asks 
to be protected in his })os8ession of a drain or water course, 
by which the surface, and other refuse water, from his and 
adjoining subjects, is discharged into and along part of the 
subject now in the respondent's possession, and to the use of 
which drain or water course the pursuer alleges that he is 
entitled, in respect, alternatively, of an uninterrupted use 
thereof, by himself and his authors and predecessors, as pro- 
prietors of his said subjects; or as being entitled, by his own 
peaceable and uninterrupted possession and use thereof, for 
seven years, to the benefit of a possessory judgment therdn; 
that, as evidence of his title to his said subjects, g^he pur* 
suer has produced three deeds — the first, which is No. 11 
of process, being a disposition, dated 7th August, 1800, 
granted by James Wright to Thomas Fiulayson; the second, 
which is No. 12 of process, being a disposition, dated 17th 
July, 1837, by Henry Finlayson to James Held; and the 
third, which is No. 3 of process, being a disposition, dated 
23d June, 1854, by the said James Keid to the present 
pursuer: that upon said first-mentioned disposition no in- 
feftment ever followed, and that said second dispositiou was 
granted by the apparent heir of the said Thomas Finlayson, 
with whom he never connected himself by making up any 
title; that by the said third disposition, the said John Reid, 
who, of the date thereof, had taken and recorded infeftment 
in his own favour, in virtue of the precept contained in the 
said before-mentioned disposition in his favour by said Henry 
Finlayson, conveyed to the pursuer his said subjects, with 
pertinents, but that no registration of said dispoaition in the 
pursuer's &vour in any register of swrines was made till 23d 
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March 1863; that, in virtue of the penonal right thiu 
acquired, the pursuer at once entered into posaesuon of his 
said subjects, and so continued to possess them till 28d 
March, 1863, when the deed was recorded; that, previously 
to the pursaer thus entering into possession, a certain portion 
of the surface and other water from the pnrsu^*s sud subjects 
was in use to flow into and aloog the piece of ground or yard 
then belonging to the Honourable F. H. r^mmond, but 
now in the possession of, and in virtue of the feu charter. No. 
16 of process, claimed to be the property of the respondents; 
that, shortly after the pursuer had entered into possession of 
the subjects contained in said disposition, he, having occasion 
to build a new byre, and which byre came in the way of the 
oaid surface and other water, flowing to the defender's 
subjects as formerly, proceeded to make, under and through 
his said byre, a drain by which said water, from his own and 
adjoining preouses was conducted into and along the defen- 
ders' said subjects; that, by the formation of this drain a 
larger quantity of surface and other water was thrown upon 
the defenders' said subjects than previously had been done; 
that in the month of June, 1862, the respondents shut up 
the outlet by which the water came through said drain, and 
thus not only destroyed the pursuer's beneficial use thereof, 
but, by preventing the outlet for the surface and other water, 
caused it to remain and lodge at and about the pursuer's 
said subjecti^ to a greater extent than formerly, and thus, in 
time of heavy rain, occasioning at least inconvenience to the 
pursuer, if not, to some extent, injury to his property; that, 
previously to these operations of the respondents, the pursuer 
had, in virtae of, and possessing under, his written title, as 
before -mentioned, enjoyed peaceable and uninterrupted 
possession and use of said drain, for a period of upwa^^ of 
seven years; that he now daims, and is not proved to have 
ever abandoned his daim, to the free use of the drain in 
question: Finds, in point of law, that previously to the pur- 
suer obtaining the disposition No. 3 of process, he neither by 
himself nor by any of his alleged predecessors, can be held to 
have possessed any valid title to his said subjects or part 
thereof; that, therefore, even thoogh he had not, by the for- 
mation of his new drain, altered the state of his possession of 
the alleged right to an outlet of the surface and other water 
into and along the respondents' subjects, he could not take 
advantage of said previous possession: but, however. Finds 
that the personal right acquired by him, under his said dis- 
position, followed as it has been by seven years' peaceable and 
uninterrupted possession and use of said drain, entitles him, 
in the present action, to the benefit of a possessory judgment; 
that the respondents in shutting up bnvi manu, and without 
the pursuer's consent, the said drain, acted unwarrantably, 
and the pursuer is entitled, under the present action, to 
require them to restore his possession to its former state: 
further. Finds the pursuer entitled to the sum of £2 as dam- 
ages, in respect of inconvenience and injury caused by the 
shutting up of said drain; and decerns and ordains the respon- 
dents, conjunctly and severally, within fourteen days from 
this date, to restore the said drain to the condition in which 
it was prior to their operations thereon, as prayed for in the 
petition; and Dsuling their doing so within such period, grants 
warrant to and authorises the petitioner, at the sight of 
WUliam Stirling, jun., Architect, Dunblane, and at the re- 
spondents' expense, to employ workmen to restore the drain 
or water-course as aforesaid, the expense of dobg so to be 
reported to the Court by tiie said William StirUng: Finds 
the respondents, conjun^Uy and severally, liable in expenses 
of process; of which allows an account to be given in, and 
remits to the auditor of Court to tax and report, and decerns. 
(Signed) John Gbahame. 

NOTB. — ^The relation in which the parties in this action 
stand to each other is pretty fully brought out in the preced- 
ing Interlocutor. They are possessors of certain adjacent 
subjects in Bridgend of Dunblane, and the present litigation 
has arisen in regard to the pursuer* s claim to be protected in 
bis possession and use of a (&ain, by which surface and other 
water from his own and other adjoining subjects is carried 
into and along a piece of ground in the respondents' possession, 
and which they allege is held by thorn in virtue of a valid 
feudal title. 

Into the question of the feudal validity of the tities of the 
pursuer and respondents, it is not necessary to inquire; for it 
appears to the Sheriff-Substitute, that the important question 
to be determined in the present case is simply whether the 



pursuer is, in respect of his titie to his said subjects, and 
seven years' possession foUowing thereon, now entitled to the 
benefit of a possessory judgment, in regard to his eayfjweai 
of the right in question. For, though the pursuer aUegei^ 
and has produced, a progress of tiUes, in respect of whidi ha 
pleads that he and his predeoessors have been in possanos 
and use for more than forty years of the right in qnestioi, 
and thus acquired a prescriptive titie to it, this alleged pro- 
gress of tities is manifestly inept, and the pursuer cannot daim 
the benefit of the possession following thereon. The pert; 
by whom the subj^ of which the right in question is aUeged 
to be a pertinent, was conveyed to the pursuer, was oaly a 
disponee of an apparent heir, who had not made up bis ova 
titie, and through whom, therefore, there can be no real oob- 
nection with the original proprietor; and, moreover, the 
making of the new drain must of itself be taken as altoia; 
the state of possession, so as to prevent the pursuer from nov 
taking advantage of any alleged possession of the right i& 
question by his predeoessors in the subject. The only poss cwns 
thus which tiie pursuer can now effectually muntain is, that of 
his having, in virtue of a personal titie derived from bis immedi: 
ate author under the disposition No. S of process, enjojed for 
seven years' peaceable and uninterrupted possession and use 
of the right in question; and on this ground the Sheriff-Sob- 
stitute thinks the pursuer is enabled to establish a good esse. 
For, let the defenders' titie be what it may, the poiiiier's 
perwnal title, founded as it is, in the present case, opon a 
disposition with a clause of ** pertinents," and followed by 
seven years peaceable possession thereon, entities him to pro- 
tection against any innovation on his state of possession, and 
to the benefit of an interdict against any par^ from wbom 
an invasion of the privilege he has thus been enjoying may be 
anticipated. In the case of Knox, 26th May, 18:27, 6 S., 711, 
Lord Balgray, in delivering the opinion of tiie First DirisioB 
of the Court of Session, said—*' We all know that in order to 
have a possessory right to a servitude any written ^ik a 
sufficient." In the case of LitUm, 3d Dec, 1835, 24 &, 97, 
it was held that a party who complains of any iniaBon^ a 
privilege enjoyed for seven years, is entitied to a posoeMorj 
judgment, even though his titie should be a penonal one» 
strictiy bounding, and should not contain any danse of poxia 
and pertinents. In Listen's case, the opinion of Lord Bilgray 
was thus expressed— '* There is no rule of law more salntarj 
in itself, or better established, than that which declares that a 
party who has enjoyed peaceable possession of a right lor 
seven years, is entitied to be protected in it against sumnisi; 
inversion of the state of possession." And Lord FoUertos, 
who was Lord Ordinary in the same case, sUted in his Note 
— "That a bounding charter, though it may be oondaBre 
against a claim of property beyond its limits, is not neoeflazfly 
exclusive of any of the known rights of servitude over i^*^ 
cent properties, and therefore does, if supported by tiie 
requisite proof of possession of such servitude, afford a soffi* 
cient titie for a possessory judgment;" and in deUvering his 
opinion in the case of Beaumont, 11th July, 1843, 5 D., 1357, 
the Lord President said—" It has been decided, over aod 
over again, soundly and reasonably, I think, that a bonndiDg 
titie, without a clause of parts and pertinents, precludes a 
party from acquiring property beyond by prescription; but I 
find no such decision with regard to servitudes, and I tiusk 
the distinction taken by Lord FuUerton in the case ol lirtn 
is solid and reasonable. 

Thus, the only ground on which, as it appears to the Shedi^ 
Substitute, any objection can be raised to the pursuer's baig 
entitied to a possessory judgment in regard to his possenoa 
and use of the privilege or right in question is, that it is one, 
the enjoyment of which it is not competent to him to ei^oy 
under tiie disposition in virtue of which he pOBseases his sob- 
jects. But on this point also, the Sheriff-Substitute tinnta 
there is no failure in the pursuer's case. The right or privi- 
lege of ejecting or carrying out surface or other refuse water 
from a superior or dominant subject into or along a lower or 
servient subject, is one of the servitudes most generally 
exercised, and best known in Scotch kw, and may reasonably 
be presumed to be comprehended within, and conveyed to the 
pursuer by the clause, "with the pertinents," which is coa-^ 
tained in the disposition, in virtue of which his seven yeazs' 
possession has proceeded. The Sheriff-Subetitute thinks thai 
the attempt which the respondents have made to prove that 
the nature of the substance which flowed throi^h the drsis 
in question, was each as to make the use of the diain Ibcoib* 
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petent, haa not been Buccessfiil. What the respondents allege 
apoQ this point is, that the drain has more of the character of a 
common Bewer than of a mere outlet for surfiBbce water; and, 
therefore^ that no serntude in regard thereto could be acquired 
by the pursuer. Of this allegation of the respondents, there is, 
bowever, no suflSoient proof. None of the residents in either 
tiie pOTguer's or adjacent properties, who were adduced as 
^tnesses on this point, gave any evidence of either having 
themselves put or seen others putting or causing- to be put 
any filthy matter through the drain. Some of these witnesses, 
no doubt, spoke to the polluted state of what came from the 
outlet of the drain, and which was in use to He stagnant in 
the sun, on the defenders' subject, at the back of the pur- 
Buer^s preBoises; but still from this, it does not necessarily 
follow that any more than the sur&ce Vater, part of which 
flowed from the dose or court in front of the pursuer's byre, 
ever was put into, or passed through the drain, on to the 
defenders' subject. With the effect, caused by the flowing of 
^ surface water into the respondent's subjects, we have not 
here to do. It may, and indeed is proved to, have caused a 
state of matters which constituted a nuisance to the neigh- 
boarhood, but without the respondent's becoming thereby 
entitled, at their own hand, and without judicial authority, 
to shut up the drun. On their own occount, they could not 
do 80, nor yet could they so act on behalf of others, or for the 
pobfic interest. Our statute law has provided a method of 
obtaining a remedy, in the case of such nuisances; and though 
&e method therein defined may not always be readily put in 
force, or made effectual, he who proceeds otherwise, does seat 
his own risk. However excellent his motive may be, he who, 
without authority, interferes with his neighbour in his pos- 
Hssion and use of any privilege not declared to be illegal, 
will, under our legal system, in which the principle of the end 
justifying the means has no place, be held to be a wrong doer, 
from whose proceedings, the party formerly in the enjoyment 
of the privilege so interfered with, may obtain the law's 
protection, which, if necessary, will be extended to the effect 
of not only requiring the restoration of the possession of the 
priril^e interfered with, but in protecting its future exercise, 
^til it ifl declared to be illegal by a competent tribunaL 

The only other point to which the Sheriff-Substitute thinks 
it necessary here to refer, is in regard to the damage which 
^ respondents' proceedings occasioned to the pursuer, and 
^r which he is now entitl^ to require compensation. This 
damage the Sheriff-Substitute has not estimated very highly, 
i^r does he think that the pursuer is himself in a position in 
which he can strongly urge his claim upon this point. He 
does not appear, previously to the operation complained of, to 
We been himself very careful as to the state of his subject, 
either in regard to cleanliness or freedom from the damp 
which he now says he finds so destructive of his comfort. 
The state of his subject, in this respect, does not appear dur- 
"ig any period of the pursuer's possession to have been very 
creditable to him; and, in the whole circumstances, the 
Sheriff-Substitute does not think that on account of the 
increased dirty water supply, which the respondents' operations 
l^ve forced back upon the pursuer's subject, he is entitied to 
a lazger amount in name of damage than has now been 
awarded. 

The Sheriff-Substitute has only to add, that he cannot but 
regret that the matter which is here in dispute should have 
heen brought into Court at all, and that in regard to a matter 
^ so comparatively trifling, either of such near neighbours as 
the pursuer and respondents should have preferred the present 
necessarily tedious and expensive process to an amicable 
extrajudicial arrangement. (Initd.) J. 6. 

Both parties having appealed, the defender on the 
whole cause, the pnrsuer appealing only against (1) the 
finding as to the invalidity of his title, and the alteration 
of his possession, as being unnecessary and irrelevant; 
and (2) the inadequacy of the damages awarded. The 
Sheriff, on 7th August, 1865, sustained the pursuer's 
appeal, to the effect of recalling the said finding as to 
the invalidity of his title and the alteration of his 
possession, and quoad ultra adhered to the Sheriff- 
Subetitute's Interlocutor, and dismissed the appeals. He 
added the following — 



Note. — The present process is of a possessory character, 
and in the form of a summary petition. It does not seek to 
declare, or to constitute conclusively, a permanent right to 
the servitude in question. It craves that the respondents be 
ordained "to restore the said drain or water-courso to the 
condition in which it was prior to their operations," etc; and 
failing their implementing the order, to grant warrant to the 
petitioner to do what is necessary for that purpose, and the 
petition also craves interdict against the respondents. The 
title of the petitioner, dated in 1854, is sufficient, though a 
personal title, to support the possessory right, if possession for 
seven years be proved, as the Sheriff thinks it has been. It 
appears, therefore, to be unnecessary to pronounce findings as 
to the titles prior to 1854, which might affect the parties in 
questions which may be raised as to the right to the servitude 
as a permanent right, and these findings have therefore been 
recalled as not neoessary to the decision of this process. In 
other respects the Sheriff concurs in the views of the Sheriff- 
Substitute. Even if the run of water may have been at 
times a nuisance, the proper course for the respondents was 
to have got the nuisance put down or removed by legal 
authority, not to have done that which might have increased 
the nuisance if the flow of water was allowed to accumulate, 
and which has had the effect of putting an end to a run of 
water which has existed for seven yean at least. Such a 
right can be extinguished only by the judgment of a Court in 
an action (not of a summary and possessory character) declar- 
ing that the right does not legally existi and permitting the 
filling up of the run of water. 

(Initd.) B. a G. 

Ad, T. SouTAB, Crieff. Alt. J. M'Lean, Dunblane. 



25th July, 1865. 

SHERIFF COURT, KINCARDINESHIRE- 
STONEHAVEN. 

(Sheriffs Shaio) and Dovb Wilson.) 

Patrice Dicksox, Trustee on the Sequestrated Estate 
of William Murray v. David Murray. 

Procesi*— Reduction— Jurisdiction — Bankruptcy Acts — 
Fraud. — In an action of reduction under the Act 1621, 
c. 18— (1) Held that the action was competent in the 
SJieriff Court by virtue of the Bankruptcy (Scotland) 
Act, 1866, sect 10, and the Bankruptcy and Real 
Securities (Scotland) Act, 1857, sect. 9, even although 
tJie summons contained no petitory conclusions; (2) 
Circumstances under which an assignation by a bank' 
rupt to his son of the lease and stocking of a farm was 
set aside as struck at by the Act 1621, c. 18. 

This was an action raised by Patrick Dickson, writer in 
Laurencekirk, trustee on the sequestrated estate of Wm. 
Murray, now or lately tenant of the farm of Mill of 
Bams, Kincardineshire, and presently a prisoner in the 
prison of Stonehaven, and, as such, representing the 
creditors on the sequestrated estate of the said William 
Murray, and who were true creditors of the said William 
Murray at and prior to the time of his granting the 
pretended assignation after-mentioned, against David 
Murray, millwright, residing at Mill of Bams aforesaid. 
The conclusions of the action were that the defender 
ought to be decerned to exhibit and produce a pretended 
assignation granted by the said William Murray to the 
defender, of a lease for nineteen years from the term of 
Whitsunday, 1858, of the farm and mill of Mill of 
Barns and others in the parish of Marykirk, entered 
into between the said William Murray and the Right 
Hon. Francis Alex. Keith Falconer, Earl of Kintore, 
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and dated 12th August, 1857, and ISbh March, 1858 ; 
as also of the whole stocking, cattle, bestial, implements 
of husbandry, and household furniture in the offices and 
dwelling-house of the said farm and miU of Mill of 
Bams, and generally of the whole effects belonging to 
the said William Murray on the said farm — said assig- 
nation beiog dated 3d January, 1863, or of whatever 
other dates, tenor, or contents the same may be, to be 
seen and considered ; and the said pretended assignation, 
with all that has followed or may follow thereon, ought 
to be reduced, rescinded, annulled, and decerned to have 
been from the beginning, to be now, and in all time 
coming, null and void, and of no avail, force, or effect 
in judgment or outwith the same in all time coming, and 
the pursuer, as trustee aforesaid, reponed and restored 
thereagainst in integrum^ in respect the said pretended 
assignation was granted by the said William IViurray, 
when in insolvent circumstances, to the said David 
Murray (the defender), his son, who is a conjunct 
person with the said William Murray, and without any 
true, just, or necessary cause, and without a just price 
being paid for the same, with a view to defraud his just 
and lawful prior creditors, represented by the pursuer, 
and in respect of all which the same is null and void in 
terms of the first clause of the Act of Parliament passed 
in the year 1621, chap. 18, with expenses. 

The defender stated two preliminary pleas — (1) that 
the instance was defective; and (2) that the action, as 
laid, was incompetent in the Sheriff Court. 

The Sheriff-Substitute sustained the second of these 
pleas by the following Interlocutor:— 

Stonehaven, 9th December, 1864.— The Sheriff-Sub- 
stitute having heard parties^ procurators on the closed 
record, Dismisses the action as incompetent: Finds the 
defender entitled to expenses, and decerns. 

(Signed) J. Dove Wilson. 

Note. — ^The tenth section of the Bankruptcy Act of 
1856 enacts, that " all alienations of property by a party 
insolvent, or notour bankrupt, which are voidable by 
statute or at common law, may be set aside either by 
way of action or exception." 

The ninth section of the Act of 1857 declares, that the 
preceding enactment is to ^^ be taken to apply to actions 
and exceptions in the ordinary Court of the Sheriff." 

In construing these enactments, in order to determine 
what changes &ey introduce in Sheriff Court procedure, 
it is to be observed that the second of them, which 
applies the first to the Sheriff Court, does not seek to 
introduce any new forms of actions or exceptions, but 
simply declares that a certain enactment shall apply to 
those actions and exceptions which it assumes to be 
already in use. There is, therefore, in these enactments, 
in so far as they apply to the Sheriff Courts, no authority 
to raise any action which it was not previously compe- 
tent to raise, or to state any exception which it was not 
previously competent to state. 

It now becomes necessary to consider, and not difficult 
to determine, what the effect is of the application of the 
first enactment to actions and exceptions in the Sheriff 
Court. The enactment to be applied, is, that deeds of a 
certain class may be set aside by way of action or 
exception. As regards the rights of pursuers in the 
Sheriff Court, the Sheriff-Substitute conceives the effect 
of the combined enactments to be to render it competent 
for the pursuer of a Sheriff Court action "to set aside 
by way of action," that is, to reduce any deed of the 
class specified which he has an interest to challenge as 
standing between him and the granting of his petitory 



conclusions; and in order that he may exeraae this 
right, the enactments necessarily make it competent for 
him to insert conclusions for i^uction as intfodactory 
to the petitory conclusions. Next, as regards defemto, 
the effect of the enactments is to enable them to poisoe 
to an issue those exceptions to such deeds, which it wag 
always competent and fluently necessary to state in 
the Sheriff Court, but which, when stated formerly, had 
only the effect of obliging tiie Sheriff to aist prooeduie 
till they should be determined in a reduction. 

In this view of the effect of the enactments thej have 
an intelligible meaning, as regards the rights of botli 
pursuers and defenders, without assuming that tliey 
confer on the Sherifr Courts power to reduoe deeds to all 
intents and purposes — a power which belongs rather to 
a Court of general than to a Court of local jurisdiction. 
The power conferred by them is more limited, but still 
entirely beneficial, inasmuch as it enables the Sheriff to 
exercise his ordinary jurisdiction unhindered by t^ 
existence of fraudulent deeds, which might otherwise 
have impeded his functions. 

If the preceding view of the effect of the enactments 
be well founded, it is fatal to the present action. The 
present summons is an ordinary summons of redndion, 
containing no petitory conclusion, in terms of which it 
would be competent for the Sheriff to decern. The 
nearest approach to a petitory conclusion is that to have 
the pursuer reponed in integrum^ and it is only petitory 
in the sense in which every possible conclusion la peti* 
tory. Moreover, it will be seen that it is a conduaoo 
which, if the opinion of the Sheriff -Substitate be light, 
it is incompetent for him to entertain. 

It is perhaps scarcely necessary to point out that the 
present decision does not conflict with, but is ia entire 
accordance with, the case of GaU v. M^DougaU, decided 
by Sheriflfe Cleghorn and Robertson, and reported in 
the Scottish Law Magazine for 1863, p. 42; far in that 
case there were two proper petitory conclusions— caiyB fcr 
interdict and the other for a removing, and the reduction 
was only entertained as introductory to them. Had 
there been such conclusions in the present action, the 
Sheriff-Substitute could not have doubted its competencf. 

(Initd.) J. D. W. 

The pursuer appealed to the Sheriff, who pronounced 
the following Interlocutor: — 

Edinburgh, 26th April, 1865.— Having considered the 
cause. Recalls the Interlocutor complaint of, and repeh 
the first and second pleas in law for the defender: Holds 
the production satisfied by the production of the asBg- 
nation called for, being No. 11 of process: Allows the 
parties a proof of their averments, and to the pursuer a 
conjunct probation, and remits the cause to the ShenK- 
Sul&titute to proceed with the proof. 

(Signed) ' Alex. Burks Shand. 

Note. — ^The Sheriff has come to the conclusion that 
the effect of sect. 10 of the Bankrupt Act of 1856, and 
sect. 9 of the Act of 1857, is to render such an acto 
as the present competent in the Sheriff Court. The 
direct result of success on the part of the pursuer in the 
present action would be to give him right to delivery of 
the movable effects which were carried to the defender 
by the assignation challenged, and a right to enter to 
the farm should the landlord be willing under any ar- 
rangement to accept the pursuer as his tenant, or other- 
wise, a right to dispose of the lease for behoof of the 
bankrupt's creditors in favour of a new tenant under 
an arrangement with the landlord. The action might 
have contained conclusions to enable the pursuer judi- 
cially to vindicate these rights, or conclusions of count 
and reckoning against the defender; and if it had been 
so framed, the Sheriff-Substitute is of opinion that it 
would have been competent. The Sheriff does not think 
that the absence of such conclusions— which, indeed, 



SHERIFF COURT REPORTS. 



139 



maybe found altogether unneceaaaiy— renders the action 

iDoompetent. The provision of the later of the Acta of 

Parliament above referred to is not happily expressed; 

bat the Sheriff thinks it was thereby intended to give 

jarisdiction in the Sheriff Court to set aside deeds on 

gToonds such as are maintained in tiis case, irrespective 

, of tbe particular form in which the action is brought, 

j and that the 10th sect, of the Act of 1856 may now be 

I read as if the words " in the ordinary Court of the Sheriff, 

I as in the Court of Session " in the later Act, had occurred 

i after the words, " may be set aside either by way of action 

or exception," in the former, in which case there could bo 

no question as to the competency of the action. 

The Sheriff does not think there is any good ground 
for the other preliminary points taken by the defender. 

In the special circumstances of this case, it is not with- 
ont considerable difficulty that the Sheriff has ordered a 
proof at all. The bankrupt appears to have had debts 
^ of considerable amount at the dale of the assignation; and 
neither the terms of the assignation itself, nor of the 
defender's statements on record, are such as to indicate 
distinctiy the just, true, or necessary cause or considera- 
tWQ for which the deed challenged was granted. The 
defence should have stated precisely the consideration, if 
any, which was given for the assignation. But the 
defender, in article 6 of his statement, in general terms 
has said, that '*the said William Murray duly received 
from the defender full value and payment for the whole 
objects conveyed by said assignation;" and loose though 
this rtatement be, in the face of it th« Sheriff does not 
see his way to dispose of the case without inquiry. He 
has thought it better to pronounce an order for proof in 
the ordinary terms, than by any finding now to settle the 
qoestions of onus which may arise on the concluded proof. 
(Initd.) A. B. S. 

In teroM of the preceding Interlocutor, proof was 
accordingly led. The Sheriff- Substitute thereafter pro- 
nonnced this Interlocutor:— 

SUmehaven, 12th June, 1865.— The Sheriff- Substitute 
having heard parties' procurators on the closed record, 
and proof adduced. Finds that the assignation called for, 
being No. 11 of process, granted by William Murray, 
tenant of Mill of Barns, now deceased, in favour of his 
■on, the defender, on the 3d day of January, 1863, was 

gmted to a conjunct or confidant person without true, 
t, and necessary cause, and without a just price really 
paid, and after the contracting of lawful debts from true 
^editors; therefore declares the said assignation to have 
been from the beginning, and to be in all times coming, 
nnll and of none avail, and reduces the same in terms of 
the conclusions of the libel, and decerns: Finds the pur- 
wer entitled to expenses, of which allows an account to 
be given in, and when lodged, remits the same to the 
anditor to tax and report. 

(Signed) J; Dove Wilsox. 

Note.— The Sheriff-Substitute does not see that he 
can usefully make many observations on the evidence in 
this case, as the state of the facta is too clearly made out 
to admit of discussion. That the granter of the assigna- 
tion was insolvent, and that the grantee was a conjunct 
or confident person, are both points clearly made out; 
and it is equally clear that the defender has failed to 
prove that the assignation was granted for a just and 
necessary cause, and for a just price. Whether the 
transaction which took place between the granter and 
grantee in presence of the witneeses at the time the deed 
was signed was a real or a simulated transaction thwe 
are no certain means of judging, for the defender is the 
only person who gives evidence on that point; but 
whether it were so or not is immaterial. Even assuming 
the transaction to have been what it appeared to be, 
there is no proof that tbe amount of the granter's debts 



to the grantee was equal to the value of ^he things 
assigned; and even had that been proved, the transac- 
tion would just have been a fraudulent preference given 
to the defender, his sou, to the entire exclusion of his 
other creditors. (Initd.) J. D. W. 

On appeal by the defender, the .Sheriff pronounced 
this Interlocutor: — 

Edinburgh, 25th July, 1865.— Having considered the 
process, proof, and productions, on the defender's appeal, 
Dismisses the appeal, adheres to the Interlocutor com- 
plained of: Finds additional expenses due, and decerns. 
(Signed) Albx. Burna Shand. 

Note. — The proof leaves no doubt whatever on the 
mind of the Sheriff that the assignation which has bden 
reduced was a fraudulent device to defeat the rights of 
the creditois of William Murray, and was just such a 
deed as is struck at by the Act 1621, both in its letter 
and spirit. (Initd.) A. B. S. 



28th July, 1865. 
, SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebiffs Sib A. Alison and Stbathebn), 

Patrick M*Ginn and Spouse v. Tde Glasgow and 
South - Western Railway Ck)MPANY and thk 
Caledonian Railway Company. 

Process — ^Title to Sue— Married Woman^Defences— 
Relevancy. — In an action of assythmcnt for damages 
for the death of a child^JIeld (1) that a married 
woman has no right to he conjoined with her hitsband as 
a pursuer; (2) that in the record the answer "no/ known 
and not admitted " is not equivalent to a denial; and (3) 
a general statement that the defenders were " otherwise 
culpable " is irrelevant. 

Reparation — Assythment. — Circumstances in which U 
was held that a railway company was not responsible 
for the death of a child who had strayed on their line. 

This was an action at the instance of Patrick McGinn* 
shoemaker, Tradeston, Glasgow, and Catherine Duffy or 
McGinn, spouse of the said Patrick McGinn, with kis 
consent and concurrence, as her curator and administra- 
tor-in-law, against the Glasgow & South- Western Rail- 
way Company and the Caledonian Railway Company, 
concluding for payment of £200, being damages sustained 
by the pursuers, and as solatium due to them, by and in 
consequence of the death of their son James, a child 
between six and seven years of age, which occurred on or 
about the* 14th day of October, 1SG2, " through the fault, 
culpable recklessness, carelessness, or neglect of duty of 
the defenders, or their officials, officers, or servants, or 
others for whom they are jointly and severally, or seve- 
rally, responnble, in having their railway or line, or part 
thereof at or near the head of Centre Street, Tradeston, 
Glasgow, open, unfenced, or unprotected against the 
public, or insufficiently so fenced or protected, or other- 
wise, through the fault, etc., of the defenders, whereby, 
on the date foresaid, the pursuers' said deceased son James, 
along with other children, was allowed to stray or go 
thereupon, and was then run over by a truck, waggon, 
or carriage, or other vehicle, which passed across iho. 
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thigh of hb left leg, and braised and injored him eeverelj, 
reqniied the leg to be ampatated, and caiuod his death," 
with interest and expenses. 

The record was made up by condescendence and 
defences. 

The pnrsaers in their condescendence set forth the 
circamstances of the case, and pleaded that the death of 
their said son James haying been caused colpably by the 
defenders or others for whom they are jointly and seve- 
rally, or severally, responsible, the pursaers are entitled 
to decree in terms of the conclusions of the snmmons. 

The defenders, the Glasgow and South- Western Rail* 
way Company, admitted that the accident took place, but 
denied that there was any fault on their part, and stated 
that the fault lay with the pursuers, in having allowed 
their child to stray to a place where he had no right to 
be. They also averred that they had given the pursuer, 
Patrick McGinn, £2 in charity, to help him to pay his 
son^s funeral expenses, and he had given a receipt there- 
for, in which he acknowledged he had no chiim. This 
receipt was signed by a mark in presence of two witnesses. 
They pleaded as follows: — 

Preliminary— (I) The husband during the marriage 
being the sole administrator of the goods in common, is 
the only party entitled to sue, or liable to be sued in 
reference thereto. The summons in this case, which is 
at the instance both of the husband and the wife, is 
inept and incompetent, and the action ought to be dis- 
missed. (2) The summons and condescendence do not 
set forth with sufficient accuracy and precision the 
grounds of action against the defenders. The accident 
IS said to have happened in consequence of the railway 
being unfenced, or insufficiently fenced, or otherwise^ and 
is ascribed to want of fencing, or insaffident fencing, or, 
other fault* The summons and condescendence are thus 
alternative, vague, indistinct, and indefinite; the aver- 
ments made in the summons do not warrant the conclu- 
sions of the libel, and the action should be dismissed. 

On the Merits— (I) The accident to the pursuers* son 
not having happened through the fault or negligence of 
the defenders, but having occurred in consequence of the 
boy's own fault, or through the fault of his parents in not 
looking properly after him, the pursuer, Patrick McGinn, 
has no claim against the defenders. (2) All claim on the 
part of the pursuer Patrick McGinn is barred and ex- 
cluded by the terms of the receipt granted by him to the 
defenders. (3) The amount of damages claimed is extra- 
vagant and excessive, (i) Generally, and in the whole 
circamstances of the case, the defenders are entitled to 
decree of absolvitor, with expenses. 

The defenders, the Caledonian Railway Company, 
stated in the first article of their statement of facts, that 
the place where the accident occurred forms no part of 
the joint-line between Glasgow and Paisley, but belongs 
exclusively to, and is under the entire control and man- 
agement of the other defenders, the Glasgow and South- 
western Railway Company. Their other statements 
were the same as those made by the other defenders. 
Their first preliminary plea was that the ground on which 
the accident occurred, being no part of the property of 
the Caledonian Railway Company, or of the joint-line 
between Glasgow and Paisley, and they having no control 
or care of the same, luid it not being used by them, the 



action as laid against them is incompetent, and ought to 
be dismissed with expenses. Their other pleu wen the 
same as those stated for the other defendeis. 

The pursuers* answer to the first article of the state- 
ment of facts for the Caledonian Railway Company, was 
*^ not known and not admitted.*' The defenden* state- 
ments regarding the payment to McGinn and the receipt 
were admitted ; the others were denied, and the foUov- 
ing additional pleas-in-law were stated:— (2) The receipt 
referred to in the defences is informal, and insofficieDtis 
law to any effect or intent. (3) Generally the defences 
are unfounded in fact and untenable in lav. 

The record having been closed, a debate took place on 
the preliminary pleas, and the SheriH-Substitute pro- 
nounced the following Interlocutor:— 

GUigow, 2l8t April, 1863.— Having heard partler proea- 
raton on the closed record, for the reasoiu anigned in the 
following Kote^ sustainB the first preliminary defence lUted 
for the GUsgow and Soath-Westem Railway Compsay, and 
the second preliminary defence for the Caledonian Bailvaj 
Company, and diamisses the action so far as it prooeedi at tiM 
instance of the female pursuer: Finds it averred, as groioid of 
liability against both defenders, that the poisQen* child wm 
mortally injured by being allowed to stray on their nttlway or 
line at or near the head of Centre Street, Tradestos, the nme 
having been left open or unfenced, and where the child «u 
run over by a truck, waggon, or carriage: Finds it stated in 
defence by the Caledonian Railway Company, that that put 
of the railway or line whereon the child was so injured did not 
belong to them, but belonged exclusively to and wis on^ 
the control of the other defenders, the Glasgow and Sootb- 
Western Railway Company, who had also the sole use ud 
management thereof; and it is admitted by these other defes* 
ders that the place of the occurrence formed part of their line 
of railway: Finds that to said allegation of the CalfidoBitt 
Railway Company the pursuer in answer states^ ''not known 
and not admitted: " Finds that no ground of liability vbstefv 
can attach to the Caledonian Railway Company, Tuden the 
occurrence happened on the line of nulway belonging to and 
used by them; and they are not aocoanti^ble for the wsst of 
fences or for insufficient fences on a line or part of a line of 
railway with which they have nothing to do; and the pnnoff 
having failed specifically to aver that the line at the plsoe in 
dispute belonged to the Caledonian Railway Company, sod 
having further failed to deny that company's statement tint 
the line is not theirs, must be held as confessed on that point; 
therefore sustains the first defence stated as prelifflinirj for 
said company (but which is a defence on the merits), end 
assoilzies them from the conclusions of the action : Findi tbe 
male pursuer liable to said company in expenses, allovi as 
account thereof to be lodged, and remits the same to thesodi* 
tor to tax and report, and decerns. Farther, and so fitf ai Iha 
action is directed against the remaining defendecs^ the Glai* 
gow and South-Westem Railway Company, Finds that the 
only relevant ground of action libelled is, that the line of tail* 
way at the place before mentioned was culpably and negii* 
gently unfenced, or insufficiently fenced, in oonaeqaeiM» 
whereof the pursuers' child, of tender years, was enabled to 
stray thereupon, and while there received his injuries; and 
that the general statement in the summons, that the defeodoi 
were otherwise culpable, is irrelevant; therefore, so far snaUiss 
the second preliminary defence, but quoad uUra repels the 
preliminary defences, and sustains the action ; and on the "^5 _ 
before farther answer, allows the male pursuer a proof of hisj 
libel so far as found relevant; allows said defendera a proof of ^ 
their averments, and to the parties respectively oonjonct, 
proofs: Grants diligence at their instance against witneese^ 
and havers, and commission to any of the Depute-Clerb of^ 
Court to take the depositions of havers, etc. 

(Signed) Albx. SniATHlU. 

NoTB. — It is an indisputable principle that all debti,*! 
claims accruing to a married woman (OanU matrimo»»\ 
where the husband's jut mariti and right of administrstioB 
are not ezdnded, vest in him, and he alone has the right of 
action to recover. So firmly fixed is this rule, that a dais 
of damages for personal wrong, suffered by a martied woim 
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and oocnrring during marriage, passed to her hasband as a 
moTcable right of hers, and which on his death transmitted to 
his representatives to the exclusion of the woman herself 
{Milne or Ckorge v. GaulcVt Trustees, 14th January, 18 U, 3 
Session Cases, 345). Much more strongly, therefore, does 
this rale apply where the claim sought to be indicated by a 
married woman is derived through injuries done to a child. 

(Initd.) A. S. 

Both parties appealed, and, after a hearing, the 
Sheriff pronounced the followiDg Interlocutor: — 

Glasgow^ 13th August, 1863. — Having heard parties* pro- 
CDrators under their mutual appeals, upon the Interlocutor 
appealed from, and whole process, adheres to the Interlocutor 
in so far as it dismiases the action in so far as insisted in by 
the female pursuer, in respect any claim for damage or 
sohHtm competent to the female pursuer on account of the 
death of the child is vested, jure mariti, in her hushed, the 
ether pursuer, and it is incompetent for a husband and wife 
eachtocUim damages for the loss of their child; and, upon 
the merits of the action, adheres to the Interlocutor in so far 
as it anoilziei the Caledonian Railway Company; but, in the 
whole drcumatanoes of the case. Finds no expenses due to 
that company; and, as regards the other defenders, the 
Glasgow k South- Western lUilway Company, Finds that the 
itatement in the summons that the pursuers* child met with 
its death in consequence of the sud railway company having 
left their line of railway nnfenoed, or insufficiently fenced, 
whereby the child was enabled to stray upon the line of 
railway, where it met with its death, is relevant and suffi- 
ciently specific to be admitted to probation; but that the 
geneni allegation that in addition to that the defenders were 
otherwise goilty of culpable negligence, whereby the child 
Was killed, is too vague, and cannot be admitted to probation, 
•nd 00 far varies the Interlocutuor, but quoad tdtra adheres 
to it, allowing tbe proof, with this addition, that the pursuer 
is allowed a proof of the whole circumstances attending the 
panting of the receipt, founded on by the defenders, granted 
by the male pursuer, which is signed by a mark, and the 
defenders a conjunct probation thereanent, and dismisses the 
appeals. (Signed) A. Alison. 

Thereafter proof was led by both parties, and after a 
debate on the closed proof, the Sheriff- Substitute pro- 
noQDccd the following Interlocutor: — 

GhMgow, 18th April, 1865. — Having heard parties* pro* 
curators on the concluded proof, and whole cause. Finds it 
proved that the pursuers' son, James, a boy between seven 
and eight years of age, was, on the 14th October, 1862, the 
date libelled, and shortly before two o'clock in the afternoon, 
mortally injured while swinging on a low truck loaded with 
pig iron, and which truck was moving along unattended in a 
bye or side line of rails within the enclosed mineral depot 
near the head of Centre Street, Glasgow, belonging to the 
defenders, the Glasgow & South- Western Railway Company: 
Finds that the boy had fallen from the truck on which he 
was swinging before one of the wheels, which passed over his 
left thigh, crushing the limb and fracturing the bone, and 
wluch limb was soon afterwards amputated, and the boy 
died: Finds that he had, along with other children, been 
trespassing on said depot at the time of the occurrence, and 
had no right or occasion to be there, and he had been chased 
off the depot a very short time before he was injured by the 
witnesses Smith and XJre; but he had contrived to return 
unnoticed: Finds that although part of the wall which en- 
closed said depot, next Centre Street, was then being taken 
down and rebuilt in sections of twenty feet at a time; and 
although a service gate of about three and ahalf feet wide 
had been formed in the wall, yet workmen were constantly 
there, and who were expressly warned to prevent and did 
prevent children trespassing on the depot by these openings: 
Fmds that, in addition to this protection, there was a pre- 
eipitious bank of about sixteen feet in height inside said 
waU, and between it and the level of the depot: Finds that 
there was a great deal of trade and traffic carried on at the 
depot during business hours, and access to and from it was 
hy a gate near the point where the wall was being rebuilt, 
»Qd by whloh trespMsers generally found access unobserved 



to the level of the depot, and it has not been proved that the 
pursuers' son entered by any unfenced aperture in said wall, 
as alleged by him: Finds, therefore, in point of law, that the 
cause of the calamity in question was unhappily attributable 
to the pursuers' deceased son himself, and was not occasioned 
by any insufficient fencing of said depot, or other fault of the 
said defenders: Therefore sustains the defences and assoilzies 
the defenders, the Glasgow & South- Western Railway Co., 
from the conclusions of the action: Finds the pursuers liable 
in expenses; allows an account thereof to be lodged, and 
remits the same to the auditor to tax and report, and 
decerns. (Signed) Alex. Stbathsbn. 

NoTB.— The defenders' mineral depot, it is proved, was, at 
the date of the occurrence, the scene of constant traffic, 
rendering an open gate for access and egress absolutely 
necessary in business hours. That gate led to the defenders' 
own exclusive property, where children had neither right nor 
occasion to be, and from which nothing short of an entire 
staff of watchmen could possibly have entirely excluded 
them. The circumstance of part of the wall which enclosed 
the depot being at the time rebuilding, appears to have 
been entirely accidental, and has not been proved to have had 
anything to do with the occurrence. The boy was injured 
before two o^clock in the day, when masons and other work- 
men were busily occupied with the building, and was therefore 
the least likely place for boys to have attempted entrance 
at; but beyond that, even if tiiey had so entered, they would 
still have had a steep bank to scale just within the wall, and 
which was itself a fence against approach to the level of the 
depot. The evidence of the witness XJre, however, rather 
tends to instruct that the trespass had been effected by the 
gate, because when that witness chased the pursuers' son from 
the depot a very few minutes before the casualty, it was in 
the direction of the gate the boy ran. It was impossible to 
impute blame to the defenders or to their servants, who seem 
to have been pestered by boys straying on their depot among 
the property piled there. And with respect to the law of the 
question, it seems to be determined by the strictly analogous 
cases of Davidson v. Monhlands Bailway Co., 5th July, 1855, 
17 Sess. Cases, 1038, and Balfovar Y. Baird A Brown, 5th 
June, 1857, 20 Sess. Cases, 828. (Initd.) A. S. 

The pursuer appealed, and parties haying beea agaia 
heard, the Sheriff adhered, and pronounced the follow- 
ing judgment :— 

Glasgow, 28th July, 1865.— Having heard parties* proon- 
rators under the pursuers* appeal upon the Interlocutor ap- 
pealed against, and made avizandum, and considered the proof 
adduced and whole process, for the reasons stated by the 
Sheriff-Substitute, adheres to the Interlocutor appealed against; 
but in the whole circumstances of the case. Finds no expenses 
due, and so far varies the Interlocutor complained of; but^ 
quoad tdtra, dismisses the appeal, and decerns. 

(Signed) A. AusON. 

Ad. Aqxvtb fob Poob. AU, James Mobbibon. 



2d August, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shebifps Sib A. Alison, Babt., and H. Glassfobd Bux.) 

Cabsoh, Wabren & Co. v. A. G. Scott & Co. 

Bill of Exchange— Endorsement— ica: Loci. — A foreign 
hill of exchange, drawn for payment of a debt due in 
this country, and endorsed according to the law of Scot- 
land^ is a negotiable enstrument, although the endorsation 
be invalid according to the law of the country where (he 
bill was drawn. 

Proof— Writ or Oath — Competency. — In an action by 
the endorsees and holders of a first bill of exchange 
against the drawers,^ who refused to accept or pay on the 
ground that they had accepted and paid (he second hy 
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advances made to the endorsee — Held that the defence 
could only be proved by the writ or oath of the pursuer^ I 

or of their endorsee, 

I 
This action proceeded on a summons at the instance of I 
Canon, Warren & Co., bottle manufactarers in Glasgow, ' 
against A. G. Scott & Co., merchants there, conclading 
for payment of £84 7s 2d, contained in a first bill of 
exchange drawn by Weir, Scott & Co. of Valparaiso 
^ npou the defenders, dated SOth August, 1862, payable 
nx months after sight to the order of Neil Lamont, 
sometime commission merchant and bottler in Glasgow, 
now abroad, and endorsed by him to the pursuer for 
value; and which bill was, on 24th October, 1862, duly 
presented to the defender for acceptance, and thereafter, 
on 27th April, 1863, presented for payment, and which 
bill was duly protested both for non-acceptance and 
non-payment. It was alleged also that the defenders 
were bound to accept and pay said bill when due, or at 
all erents to pay it when due in respect that they had at 
the date of the presentation for acceptance, and also at 
the date of the presentation for payment, or at all events 
at the latter date, funds in their hands belonging to the 
drawers of a greater amount than the sum contained in 
the bill ; in respect also that the drawers of the said bill 
and the defenders are identically or substantially the 
same firms, or at all events they hold themselves out to 
the public to be so. 

The record was made up by condescendence and 
defences. The defenders admitted that the partners of 
their firm, and of Weir, Scott & Co., were the same; and 
that the bill in question had been duly presented for 
acceptance and payment, but they averred that at the 
date of the presentation of the bill, the second of exchange 
of the same bill which they hold had already been paid 
by advances made by them to Lamont, under an sgree- 
ment with him. They also averred that the bill of 
exchsnge founded on had not been validly endorsed and 
transferred to the pursuers by the law of Chili. Blank 
endorsements of bills of exchange arc absolutely prohibited, 
and are null and void, and endorsements must be made 
on the back of the bill, describing the name of the person 
to whom it is made over, the value, if that was in money, 
in merchandise, or in deduction of account, the date and 
the signature of the endorser. These are the same for- 
malities as are required by the law of France, and 
specified in articles 136, 7, 8 of the " Code de Commerce,^* 
The endorsation in question is blank, and is deficient in 
all the formalities, and the same is by the law of Chili of 
no force and effect, and null and void. The pursuers 
replied that the law of Chili did not apply. 

Parties were heard on the question of international law 
involved, and the nature of the proof to be allowed, and 
thereafter the Sheriff-Substitute pronounced the follow- 
ing Interlocutor: — 

Glasgow, 27th February, 1865.— Havmg heard parties* pro- 
curators, and reviewed the process, Finds that the bill of 
exchange, No. 8/1, founded on by tbe pursuers, was drawn in 
YalpMraiso, in the republic of Chili, and was admittedly a 
good bill according to tbe law of Chili when so drawn: Finds 
that it was transmitted to the payee in this country to obtain 
acceptance and payment, and was by him endorsed to the 
pursuers, the present holders: Finds that the defenders plead 
that the endorsation is invalid, not being in the form recognised 
by the law of Chili: but Finds that said bill was drawn for the 



purpose of effecting payment of a debt due in this ooontry, 
and Lb a negotiable instrument here; and the endorsation being 
mode here in common form, according to the law of SooUaad, 
the said bill was thereby effectually transferred to the porraen; 
therefore rei)eb the defences founded on the said plea, and ia 
respect it is not denied that the defenders are substontiallj tbe 
same parties as the drawers of said bill, being their Glaagovr 
house: Finds that their defences upon the merits con be 
established in the face of their own document only by the 
writ or oaths of reference of the pursuers, or of their endorser, 
Neil Lamont; allows the defenders a pror^f by writ accordingly, 
and to the pursuers a conjunct probation; gioots diligenoe 
against havers, and appoints the cause to be enrolled in tbe 
diet roll of the 7th proximo. 

(Signed) Hehrt Glassvobd Bzlu 

NoTB. — ^It is settled law that whatever relates to the con- 
stitution of a contract is to be governed by the law of the 
country where it is made, and that whatever relates to tbe 
enforcement of it is to be governed by the law of the ooantiy 
in which the remedy is sought. A bill of ezchangei, therefore, 
** drawn and endorsed in blank in a country where an endorse- 
ment in blank does not operate, as a transfer of the bill, cannot 
be sued upon by tbe holder in the courts of this country" 
{Trimbey, June 9, 1834, Ross's Leading Cases on Commeroal 
Law, Vol. I., p. 804). But, on the other hand, a bill good by 
the laws of the country where it ia made, and drawn with ftbe 
express view of having effect given to it in this country, may 
be validly endorsed in Scotland in the manner reoogniaed by 
our law, either before or after acceptance (See Lord Mansfidfft 
observations in Robinson, Ross, tU supra, p. 774). 

(Initd.) H. G. a 

The defenders appealed, and the case was debated befon 
the Sheriff, who pronounced the following LiterlocutoTi 
adhering: — 

Glasgow, 2 J August, 1863. — Having heard parties* proca* 
rators under the defenders* appeal, upon the Interlocutor 
appealed against, and whole process. Finds that this is aa 
action founded on a bill drawn at Valparaiso, and transmitted 
by the drawers to the payee in this country to obtain accept- 
ance and payment, having by him been endorsed according to 
the Scotch form in favour of the pursuers, who have brought 
the present action for payment of the contents of ibe biQ; asd 
the defence is, that the biU not - being endorsed according to 
the lex loci of the drawers, the pursuers have no title to sue 
on the bill; in respect the endorsation is good by the law of 
Scotland: Finds that it is immaterial that the bill was not 
endorsed according to the Uw of Valpondso; therefore odheiet 
to the Interlocutor on the objection to the pursuers* title^ and 
in respect the proof allowed is by the writ or oath of tbe pur- 
suers, or of their indorsee, which is the proper mode; adhens 
on the mode of proof, and dismisses the appeal. 

A. Auaov. 



Note. — It has been often decided that a for^gn biU of 
exchange, if accepted, falls to be negotiated aooording to the 
law of the acceptor's domicile; but it is contended that an 
unaccepted bill must be judged of in a question as to whether 
it has been duly transferred by the lex loci of the drawer. 
But although it is undoubted law that the validity of every 
bill itself must be judged of acording to the Ux loci where the 
bill was drawn, it is a different question whether, if tbe bill 
has left that country^ and la endorsed according to the law of 
the country where it is made the ground work of an acfuns it 
may not be enforced according to the law of that country. 
The lex loci of the endorsation seems to be the proper rale for 
such a question, and the Uw of the country where the bill was 
originally drawn is irrelevant Storey, p. 516, 5th ed., lays it 
down that if the lex loci of the endorsement mokes a biH 
endorsable, it becomes actionable, though it may not be so 
according to the law of the loci contractus, 

(Initd.) A. A. 

Act. Jamss Galbbaith. Alt, T. G. Wright. 
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8th AvQvm, 1865. 

SHEBIFF COUBT, CLACKMANNANSHIRE^ 
ALLOA. 

(SHOum Tait abd Clabu.) 

Alixaxbbb McDonald v. Jamxb Show]x>wns. 

FfooeflB— llUe to Sne— MineB Lispection Act, 1860 — 
Sammary Frooeduie Act, 1864 — Appeal — Gompe- 
tencj.— il gummary complaint at the instance of a 
person designed as Secretary to the miners of Scotland^ 
against a coalmaster for contravention of the Mines 
Inspection Act — dismissed on the ground that the pnr^ 
suer had no title to stie^ and an appeal to the Sheriff 
against this decision held to he incompetent, 

Tbib was a complaint under the Sammary Procedure 
Act, 1864, raised at the instance of Alexander McDonald, 
Beeietary to the miners of Scotland, against James 
&owdowne, coalmaster, Tillicoultry, setting forth that 
tlie said James Snowdowne had contravened the Act 23d 
and 24th Vict., cap. 151, in so far as on the 11th, 12th, 
ISih, and 14th days of July, 1865, the coal in the coalfdt 
■tiiatod in the parish of 'Dllicoultry and county of 
Clackmannan, know&-^ the Woodlands pit, of which 
be was the owner, hn^yl^ been in the course of being 
wroQght out by him^ a number of his workmen being 
employed for that purpose, and black damp or carbonic 
add gas, being a noxious gas, having accumulated in the 
■aid mine or colliery, the said James Snowdowne neglected 
to produce an adequate amount of ventilation in said 
mine, to dilute and render harmless the said noxious gas, 
and in consequence thereof the working places of the pit 
levels, and workings of the mine, and travelling places 
toand fh>m such working places were not, under ordinary 
circumstances, in a fit state for working and passing 
therein, whereby the said James Snowdowne was liable 
in a penalty not exceeding £20 sterling. 

Mr J. Guthrie Smith stated, in behalf of the respon- 
dent, that action had been taken by the pursuer under 
the Summary Procedure Act. He liad two objections to 
the competency of the complaint. It could not be enter- 
tained, nrst, because complainer was not entitled to sue; 
and, second, because he had no interest to insist in the 
complaittt. His Lordship would observe that the com- 
plaint bore to be at the instance of Alexander McDonald, 
secretary to the mmers of Scotland. What the nature 
of this gentleman's office was they did not know. It 
was not a partnership, nor an association; and what the 
terms of aomission to the ranks were, or for what purpose 
it was in existence, they were entirely in the dark, so far 
as it affected the present action, and therefore these 
words ought to be deleted. It amounted to this, that a 
certain member of the community, having no interest, 
had taken it upon himself to come before his Lordship 
and say that ihe law was not being carried out. If Mr 
McDonald was entitled to come in this way, everybody 
from John O'Groat's to Land's End, was entitled to 
come forward at any time and present a complaint. The 
Act of Parliament 1862 bore to be for the regulation and 
inspection of mines. Its provisions were of a twofold 
kind. In the first place, it contained sundry provisions 
as to the persons to be employed in the mines; secondly, 
it contained sundry provisions for the safety of the 
miners. It provided under the first head that no child 
under ten years of age could be employed in the mines, 
and under the second head there were certain duties de- 
volved on the owner of the mine. He then went on to 



read the Act at considerable length, which set forth the 
mode of procedure to be adoptd for the prevention of 
defective ventilation in coal pits, which consisted of their 
being inspected by an officer ajypointed by Government 
for the purpose ; tne communication by that officer regard- 
ing any irregularities ; appeal to the Secretary of State in 
the event of the cause of complaint not being removed, 
followed by an action at the instance of the Procurator* 
Fiscal, and, in the event of a conviction, the impodtioa 
of a penalty not exceeding £20. The law on the sub- 
ject was divisible into two parts, the first of which was for 
the protection of the workman against the owner, and the 
second for the protection of the owner against the work- 
man. If any person employed in the mine violated an^ of 
the special or general rules laid down he was liable to ua- 
prisonment. Now, the question was one of a very com- 
prehensive and important description, and it came to this, 
that if this person of the name of McDonald, who lived 
in Lanarkshire, came and prosecuted the owner, he was 

Xilly entitled to come and prosecute the workmen, 
ther the party interested chose to take proceedings 
in the matter or not. Now the only provision in regard 
to the recovery of penalties was the one contained in the 
25th section, which set forth that all penalties were to 
be recovered in a summary manner prescribed by the law 
before two Justices of the Peace or the Sheriff; that was 
to say, in the manner prescribed by the law pior to the 
passing of this Act of Parliament; in other words, legis- 
htion would seem to have said that inasmuch as the 
enforcement of the statutory and common law of Scot- 
land in relation to offences is already entrusted to a 
public officer specially authorised for the purpose, we 
don't think it necessary to make any change. If any 
doubt were entertained upon this construction it was 
removed by the words which followed, showing the 
manner in which the fines were to be disposed of after 
they were imposed. These were not to come into the 
pocket of any private member of the community, they 
were to go to the Queen, subject to the disposal of the 
Secretary of State, and failing his interference in the mat- 
ter, they were to be put into the Consolidated Fund for 
the purposes of the country. He then pointed out that, 
considering the terms in which the decree of the Court 
would require to be expressed in the event of a contra- 
vention of this statute being proved, it would devolve 
upon his Lordship to adjudge to whom the money was 
to be paid. The payee, the person entitled to grant a 
receipt to the pursuer for the penalty, must be named in 
the decree, otherwise it would be void. His Lordship 
could not decree the penalty to be paid to the Clerk of 
Court in behalf of her Majestv. The decree would be, 
*^pay to the compUiner.*' The consequence would be 
this, that they would have an unknown individual of the 
name of McDonald, who lived in the county of Lanark, 
constitutiDg himself recipient of monies levied for behoof 
of the Queen. Thus the maxim of constitutional law 
which lay at the root and foundation of all civil law, that 
no person was entitled to represent the Queen unless he 
was empowered or commissioned by her Majesty so to 
act, would be set at naught. No person was entitled to 
come into Court in any other chanicter but his own, and 
if he assumed to represent the Queen he must have a 
commission to that effect. He then went on to show that 
to entitle any informer to prosecute for penalties the 
statute itself must give him the right so to do, and he 
cited a numb^ of cases where the right to do so had been 
repudiated. Only a public prosecutor or an interested 
party could do so, neither of which Mr McDonald could 
claim to be. He cited a case in which the Duke of 
Roxburgh was prosecutor for another party, being him- 
self an interested party, but in consequence of the £act 
not being stated in the complaint the action was dismissed. 
For three good and sufficient reasons it must be held that 
the prosecutor in the present action was not entitled to 

k2* 
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Bue. EiiBt, he required the aaihority of Parliament, and 
there was no such authority in the statute; second, 
because the penalty was not to come to any private indi- 
vidual, but to the Queen, and no person was entitled to 
constitute himself trustee for the Queen; and, third, 
because the Procurator-Fiscal had already been em- 
powered to put the statute in force. He concluded by 
showing that the informer must have a personal interest 
in the matter, and must be aggriered by the breach of 
the regulations upon which the complaint is based. Mr 
Smith referred to the following cases in support of his 
argument: — Lindsay t. Smithy 9th March, 1850, 31 
Jurist^ p. 849; MitcheU v. Morrison, 26th June, 1839, 
11 Jurist, p. 664 ; Herbert v. Roxburgh, 26th December, 
1835, 28 JhirisU p. 130; M'Kelvie r. Barr^ 3d December, 
1860, 33 Jurist, p. 48. 

Mr R. N. SiTiACHAK contended, in behalf of the pur- 
suer, that his title was in every respect complete, and 
that the objections stated by the respondent's agent at so 
great length were perfecUy unfounded. He submitted 
that the point to be determined was a comparatively 
simple one, and not of so abstruse and complicated a 
nature as he would lead one to believe. He would ask, 
what was the nature of this complaint, and what the 
rem^y that the statute provided? It was provided 
hj the 10th section of the *^ Mines Inspection Act,'' 
nnder which the complaint had been brought In that 
section it was laid down that an adequate amount of 
ventflation should be constantly kept up so as to dilute 
and render innocuous all gases, fiv neglecting to do 
this Uie owner rendered himself liable to a penalty of 
£20, which penalty, according to the 25th section of the 
Act, might be recovered before two Justices of the 
Peace or the Sheriff of the county in which such offence 
was committed, provided the action was raised within 
three months from the time of the commission of the 
alleged offence, and that the penalty, after being re- 
covered, should be put into Her Majesty's Exchequer, 
or go to form part of the consolidated fund of the 
United Kingdom. The Mines Inspection Act was 
passed for the special purpose of amending and extending 
the provisions of the statute 5 and 6 Victoria, cap. 99, 
and It is enacted (section 5 of the Mines Inspection Act) 
that part at least of the provisions of that statute were 
to be read and construed with the statute 5 and 6 Vic- 
toria, cap. 99, as one Act. Although, therefore, there 
was no special provision in the Mines Inspection Act as 
to the persot by whom the prosecution for penalties was 
to be nused, or by whom the penalty was to be recovered, 
still it was dear that the provision that the penalties 
were to be recovered in the manner prescribed by the 
law in that behalf referred to the provisions in the 
statute 5 and 6 Vict., cap. 99 (both statutes being 
appointed to be read as one Act), where any informer is 
authorised to sue for and recover the penalties imposed 
under that statute. The Mines Inspection Act was a 
public statute in which the whole CQuntr]^ was held to 
be interested, and the Legislature clearly intended that 
it should be left open to any person to prosecute who 
might choose to do so. The cases referred to on, the 
other side did not apply to the circumstances of the 
present complaint, or the statute under which it was 
brought. In all these cases either some particular 
persons were authorised to prosecute^ or, what was the 
same thing, the penalties were appointed to be paid to 
them; and that being the case, it necessarily fol- 
lowed that no other person had any right to interfere. 
It had already been decided in England that a govern- 
ment inspector could prosecute, or rather he £ul fre- 
quently done BO without any one having thought of 
questioning his title; and if he could prosecute, why 
could' not the eomplainer in this case? Most certainly 
the government inspector had no special authority to 
proeecuto tmder th^ (Statute. He had no common law 



title to protect the public interest, and could therefore 
onlv sue as a private member of the country. He oealdi 
understand the argument on the other side if the law 
was, that the duty devolved on the Procurator-Fiacal to 
prosecute under all statutes where penalties were im- 
posed, and no person specially empowered to prosecute. 
But where was the authority for any such propoataon? 
Such prosecutions did not fall within his powers or 
duties at common law, and more especially was that not 
the case here, as it had already been decided by the 
Supreme Court that a prosecution under this statute was 
a civil and not a criminal proceeding. (^PDonald v. 
Young, 34 Jurist, 156, 20th January, 1862.) In all 
matters of a criminal nature, the public prosecutor k 
bound to interfere, and no private individual can do lo 
without his consent; but in questions involving merely 
civil interests there is no such restriction, and the puUic 
prosecutor is under no obligation, in virtue of his office, 
to interfere in the matter. Only recently it was enacted 
by the Summary Procedure Act, sec. 4, that all penaltiei 
for the recovery of which no 8pecial jirovision has heea 
made by Act of Parliament, may be sued for by ike 
Procurator-Fiscal. But this merely authorises him ^ 
prosecute if he chooses. He is laid under no obligation 
to do so, and if he declines to interfere, is it ih^i to be 
held that the provisions of the statute cannot be en- 
forced? Besides, there is clearly nothing here to cut off 
any right to prosecute for these penalties which existed 
pnor to the passing of the Sumip/^Oj Procedure Act, and 
that the dilty of prosecuting in 4u:h cases did not then 
devolve on the Fiscal is perfectly clear, otherwise the 
provision in the Summary Procedure Act is worse than 
useless, as it now renders optional what bdTore was 
obligatory. It was admitted (somewhat inconsistently, 
however, with the argument about the Fiscal) that a 
prson could sue under this statute if he had a peraonal 
uterest in the matter, or was aggrieved by the all^;ed 
violation of the statute. It could not be contended, he 
supposed, that a miner who wrought in the pit in 
question at the time this offence was committed was not 
in that position, and that he would be entitled to pro- 
secute for the penalties. But if he was so entitled, what 
then became of the argument about the representation of 
the Queen? Who constituted this poor man trustee for 
her Majesty? or would he require, before presenting his 
complaint, to comply with the maxim of constitdtioiial 
law, as interpreted by the respondent, to apply f<« ft 
special commission to act in that capacity? Tbia objec- 
tion, it is apparently admitted, would not apply to a 
miner in the pit, and it could therefore have no beating 
on the com^lainer. What, then, was the use of all that 
had been said, and said so often, about this person of the 
name of McDonald, as the other party chose to designate 
the complainer? Such language could have no otha 
intention but to prejudice the mind of the Sheriff. If a 
miner in the pit m question was entitled to sue, then he 
contended that the complainer, as the representative of 
the miners of Scotland, including, of course, those in 
connection with this pit, was equsdly entitled to do so. 
His duty as their secretary was to represent their 
interests— to vindicate their rights— and .to further and 
promote all measures for their improvement; and he 
would like to know what more closely fUOfected tbdr 
interests — ^involving as it did their health and tives— 
than the proper ventilation of the pits in which they 
wrought? He therefore submitted, on the whole, that 
the complainer had a perfect right and interest to pro- 
secute the complaint, and that the allegations statea by 
the respondent ought to be repelled. 

The Sheriff-Substitute observed that he arrived 
at the conclusion that the two objections stated on bdialf 
of the respondent were well founded. His opinion was 
that no person, unless he represented the Crown, who 
aloixQ \m m intor^st in the pe&fJty, h^A a iM^ to ' ' 
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in the complaint. A miner who wrought in the pit had 
no donbt, to a certain extent, an interest in the pro- 
oeediogs, in bo far as these might affect the state of 
TontUation in the pit; but as the miner who had this 
limited interest had no interest whatever under the 
statute in the penalty, and therefore could not act in 
relaliion thereto on behalf of the Crown, he felt that he 
most, on this account, give effect to the respondent's 
objection. NotwithstancSng what had been stated, and 
80 ably stated, by the counsel of the oomplainer, he con- 
sidered it to be his duty to see that any penalty which 
might be imposed, if a conviction followed, was paid 
orer to the Crown ; and as he had no power to consti- 
tate the complainer trustee for the public interest, he must, 
for this additional reason, sustain the objections stated. 

A judgment was then pronounced sustaining the ob- 
jection that Mr McDonald had no title to sue, and had 
set forth no interest to insist in the complaint, and 
therefore dismissing the same, and finding him liable in 
£2 Us 6d of modified expenses. 

The petitioner appealed, and counsel were heard before 
the Sheriff. 

Mr Guthrie Smith said he attended on behalf of the 
defender in the case, Mr Snowdowne, to object to the 
competency of the appeal; and he thought it right to 
mention at the outset that it had been arranged between 
himself and his learned friends on the other side, that the 
two points of the competency of the appeal and the com- 
petency of the complaint should be discussed at the same 
time. The complaint in the case was at the instance of 
Mr Alexander M'Donald, a person styling himself ^* Sec- 
retary of the IVIiners of Scotland, and residing in Holy- 
tovu,'' against Mr Snowdowne, coalmaster in the neigh- 
bourhood of Alloa, and proceeded on the assumption that 
Mr Snowdowne had be^ guilty of an offence under the 
Mmes Inspection Act of 1860, 23d and 24th Vict., chap. 
151, and sect. 10. Under this Act, the duty was imposed 
upon owners of mines to maintain an adequate amount of 
TCDtilation in all coal and ironstone mines belonging to 
such parties, and to dilute and render harmless, to a pro- 
per and saSe condition as regarded the workmen, all gases 
snd obnoxious vapours. The warrant of citation in the 
case had been granted in the usual form, and the respon- 
dent had appeared personally and objected to the compe- 
tency of the compliunt, because it proceeded in the name 
of a private individual, who was not a competent infor- 
mer, and who had no interest to sue whatever. These 
objections had been fully discussed, and the Sheriff-Sub- 
stitute was of opinion that they were well founded, and, 
accordingly, dismissed the complaint, and on this account 
an appeal in the terms provided by the Sheriff Court Act 
was now entered to his Lordship, as County Sheriff-Prin- 
cipal, against that decision. He (Mr Smith) contended, 
Wever, that under the. Summary Procedure Act the 
right of review by the Sheriff over the decisions of his 
Sabstitute did not dxist, and that consequently the judg- 
ment of a Sheriff-Substitute was final and conclusive, and 
could not be appealed against. He also maintained that 
the present prosecution did not fall under section 16 of 
the Sheriff Court Act. In order to bring it under that 
section, his friends should be prepared to show that the 
complaint was of the nature of an action for the recovery 
of a debt of £20. The relation of the parties must be 
that of debtor and creditor, and in the present case this 
relationship did not subsist. Mr Snowdowne had been 
brought into Court b^ an entire stranger, who was in no 
Way connected with his work, and who might never have 
been down one of his pits in his life. What right, there- 
fore, had Mr McDonald, in preference to anybody else, 
to raise an action against Mr Snowdowne? He therefore 
submitted to his Lordship, that the only course was now 
to hold that the appeal was incompetent. Mr Smith 
cited, in support of his argument, Balderson, 20th Feb., 
1811, 13 JurUt, p. 265. 



Mr Strachan said he attended on behalf of the com- 
plainer, and had to submit to his Lordship that the 
appeal taken by him was in all respects well founded. 
It was not his intention to follow his learned friend 
into all the points upon which he had spoken. He 
would confine hinutelf to bringing the case to the 
principles which regulated the right of appeal in all 
such matters. In the first place, then, they were 
dealing with what he considered to be a purely civil 
matter; and he contended that there was no provision 
whatever with reference to the mode in which the 
penalty spoken of was to be recovered. The present 
was a purely civil proceeding; and in all complaints 
brought under the Act for recovery of a penalty, the 
ordinary common law proceeding was to be followed. 
In this case, then, it must necessarily follow that an 
appeal to the Sheriff was competent, when it was against 
the decision pronounced by a Sheriff- Substitute in sudi 
a proceeding, because such an appeal was always com- 
petent to the Sheri% except in cases where it was 
speciaUy excluded. With regard to the argument of his 
learned friend, that the parties in this case did not stand 
in the relation of debtor and creditor to one another, ho 
maintained that it was not necessary for such a relation- 
ship to subsist in order that there might be an appeal to 
the Court. In the Act to which allusion had been made, 
not one word was said as to review, so that the matter 
was left entirely open to be regulated by the ordinary 
law proceedings. He had alao to intimate that there 
was nothing whatever in the Summary Procedure Act 
which excluded an appeal if otherwise competent. 

The Sheriff said — The question at issue, as to the 
right of appeal, was a very serious and very important 
one, and he would accordingly make avizandum of it. 
He thought, however, that, if considered desirable, the 
parties present should now enter upon the merits of the 
case. 
This was agreed to, and 

Mr Strachan accordingly again addressed the Sheriff. 
The objections, he said, which Mr Snowdowne bad for- 
merly stated against the complainer were — first, that he 
had no title, £md, secondly, that he had no interest to sue; 
and these objections had been sustained by the Sheriff- 
Substitute. Now he (Mr Strachan) had to submit, in 
the first place, that the Sheriff -Substitute was wrong in 
holding that there was a double qualification necessary 
to enable the complainer to prosecute under the Act re- 
ferred to ; that was to say, that in order to sue he required 
both to have a title and to set forth an interest. He 
submitted, however, that these qualifications, in place of 
being culative, were merely alternative; that was to say, 
that if a person had a title, he did not require to set 
forth an interest, and, on the other hand, that if he had 
an interest, then he had a title. If this double qualifica- 
tion was necessary, he would certainly go the length of 
admitting that his client was not able to sue. But his 
bounden duty, as Secretary to the miners, was to attend 
to their interests in Scotland, just in the same way as the 
Secretary to the ironmasters, or the Secretary to any 
other large association, acted for his constituents. In 
fact, it was the duty of the complainer to represent the 
miners in all matters affecting their public interest; it 
was his duty to secure and vindicate the rights granted 
to them, and he should like to know in what matter they 
were more interested than in the proper ventilation of 
mines ? This was the capacity in which ^Ir McDonald 
acted, and he was not before them as a person aeiuated 
by any personal motive, or proceeding upon any per- 
sonal feeling against the respondent. With Mr Snow- 
downe he had no connection, and he was merely before 
them for the purpose of endeavouring to secure the 
proper ventilation of mines. He (Mr Strachan) now 
came to consider the grounds upon which the complaint 
of Mr McDonald bad b<den objected to, and these, if ho 
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mktodk not, were three in number. First, it wag 
okjected tbit the Act gaye no anthoritjr to an informer 
to nie; leoondly, that the Procarator-Fucal had already 
been entrmted by the Legialatore witli the duty of 
proaecating in each caaea, and oonaeqnently that no 
other penon had any right to interfere; and, thirdly, 
that it was prescribed by the Act that the penalty was 
to go, not to any prirate mdividtial, but to form part of 
the Consolidated Fund, and oonaequently that no neraon 
had a right to sne for that penalty unless he had a 
coaunffsion for her Majesty. In meeting these several 
objections, Mr Strachan remarked that in the Mines 
InqMBction Act there was no special provision made 
as to the party by whom a prosecution nnder that 
measure was to be brought — an ommiarion of a sig- 
nificant nature, and one which did not, so far as he 
knew, occur in any other Act. A mere difference in 
the application of the penalties, when recovered, could 
not be presumed to indicate any intention as to limita- 
tion in ike manner in which the persons by whom these 
penalties should be recovered. By the Act 5th and 6th 
Victoria, it was appointed that a certain portion of the 
fine should go to the informer, but in other following 
Acts the matter was left in an indefinite form. He 
thought, however, that some of the clauses in the Act 
were so framed as to show distinctly that it was the 
Intention of the Legislature that the informer had a 
p^ect and unequivc^ right to prosecute. In criminal 
matters, of course, it was essentially different, for the 
Procurator-Fiscal was the only person officially authorised 
to take action in such instances. There was no obliga- 
tion, however, imposed upon him to prosecute in civil 
matters, such as the one at present before them. Power 
was certainly given him to do so, in one of the statutes, 
but that power was merely optional. 

Mr GvTHRiE Smith said he found that the 29th sec- 
tion of the Act made special provision for certain appeals, 
and specified the manner of proceeding in these appeals 
against decisions, when the cases happened to be tried 
before two Justices of the Peace, but no mention was 
made of an appeal from the judgment of a Sheriff, as if 
that had not been intended. If a common informer was 
to come into court, and sue in consequence of any breach 
of a statute, he should have express authority conferred 
vpon him by Act of Parliament. The Fiscal was boond 
to avail bioiself of his public rights, and so long as that 
duty was entrusted to the hands of a competent person, 
he (Mr Smith) thought they should take care that it was 
not taken up by anybody else. It should never be in- 
terfered in by a merely indifferent stranger, who for- 
sooth, for want of something better to do, endeavoured 
to instil himself as public prosecutor, making his living 
hj travelling over all Scotland in the interests of the 
miners, and sending the hat round when occasion re- 
quired to enable him to put the statute properly in force. 
But he did not altogether ignore Mr McDonald's merits. 
He might be very excellent and efficient in the position 
he occupied, but if Mr M'Donald^s appeal was sustained, 
what might be the effect? Why, every person who 
happened to become bankrupt iu wealth or position, 
mignt come forward, with quite as good reason, and play 
the part of public prosecutor. The public would have 
no proper security, and money might be paid into the 
hands of one who would just quietly pocket it for his own 
purposes. The right to sue was confined to the Queen, 
or some person who came forward in name of the Queen, 
or to some public functionary who was publicly respon- 
sible for the way in which the duties of his position were 
discharged. If anybody else than the Procurator-Fiscal 
was entitled to sue, it must be somebody holding a dif- 
ferent character than an indifferent stranger — it must be 
some one having an interest. 

The Sheriff said it came simply to be a question 
whether a common informer was entitled to prosecute by 



the Act It was a very nke question; and there ym 
abo the previoufl question, which was likewiae a very 
important one. They were both questions which in- 
vomd serious and thoughtful conaoderation, and he 
would aooovdingly make avizandum of each. 

The Sheriff afterwaids pronounced the following In- 
terlocutor: — 

Blairiogie, 6th September, 1865.— Having ocmsidered 
the minute of app^, and whole prooees, and having 
heard parties' procuraton orally thereon, dismisBeB the 
appeal (if necessary), and affirms the Interlocutor ap- 
pealed firom. (Signed) John Tait. 

Note.— The imi«eesion of the Sheriff is that the ap- 
peal is incompetent. The complaint is brought under 
the Summary Procedure Act of July, 1864, 27 and 28 
Vict., c. 53. It IS clear, under the definition contained 
in sect. 28 of that Act, as well as by the judgment of 
the Court in the case of McDonald v. loung^ 20di 
January, 1864, under the Regulation and In^ectioa 
of Mines Act, 23 and 24 Vict., can. 151, that the 
jurisdiction under which the case falls to be decided 
is of a civil nature; but, notwithstanding that, tiie 
Sheriff is inclined to think, from the whole oonstmetaoD 
of the Summary Procedure Act, that wh»B a case, 
whether of a criminal or of a civil nature, la brought 
expressly under the Act, the judgment of the Shenff, 
whether Sheriff-Substitute or Shenff-Principal, is final 
at least in the Sheriff Court, and that if the case is 
brought before the Sheriff-Substitute, and judgment 
pronounced by him, the ordinary right of appeal in 
civil causes from the Sheriff-Substitute to the Sheriff- 
Principal is excluded. But the Summary Procednxe 
Act being a new Act of legislation, and there being no 
authoritative decisions regardmg it, it is mmeo^Bsiy 
for the Sheriff to pronounce an)^ positive finding on tiie 
incompetency of the appeal agunst the Interlocutor of 
the Sheriff -Substitute, as he coincides in the judgment 
contained in the Interlocutor, the whole uuitter of whidi 
has been fully argued before him. The office of secretary 
to the miners of Scotland, in which character the com- 
plainer prosecutes, is not an office recognised by the hiw, 
and as the complainer does not set forth that he is a 
workman in Mr Snowdowne's mines, who has suffered 
or is liable to suffer by the alleged want of adequate 
ventilation, he must be held as prosecuting merely as 
one of the public or as a common informer; but unta 
it be so expressly provided by the statute, the law of 
Scotiand does not recognise public actions, and requires 
the pursuer to show a legal title or interest. The doe 
inspection of mines, and the enforcement of the Act, 
is provided for by the appointment of the Secretary of 
State of Government Inspectors for the district, who 
are specially directed by section 16 of the Act "to 
make inquiry touching the state and condition of sach 
coal mines, colliery, or ironstone mine works and 
machinery, and the ventilation of such coal mine, 
coUiery, or ironstone mine, and the mode of lighting 
or using lights in the same, and into all the matters 
and things connected with or relating to the safety 
of the persons employed in or about the same, and 
especially to make inquiry whether the provisions of 
this Act are complied with in relation to such coal 
mines, colliery, or ironstone mine.** Any oomphdnt or 
notice to the inspctor of the district as to want of 
adequate ventilation, or other dangerous state of a mine 
or colliery, would, if well founded, be sure to bring a 
remedj^, and if the inspector should neglect his du^, a 
complaint of him might be made to the Secretary of 
State, who has power to remove him at any time. 
Again, as to the penalties incurred for breach of the 
rules, general or special, of the mine or colliery, or of 
any of the provisions of the Act, which penadtiee are to 
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be paid into Her M%je8t^*8 Exchequer, whoever elae 
nay be considered ag hayinff a sufficient title to pro- 
aecufee for such penalties (the Government Inspector, 
virtute- officii^ or a workman in the mine or colliery, in 
respect of his Interest in the provisions of the Act being 
carried oat therein), it is clear, at all events, both at 
eommon law, and especially under the Summary Pro- 
cedure Act, 27 and 28 Yict., cap. 53, sec. 4, that the 
Procurator-Fiscal may jprosecute for such penalties, and 
it would seem that he is the most proper person to do 
90. (Signed) John Tait. 

Agait for complainer-^Mr JoHX Strachak, writer, 
Glasgow. 

Agents far defender—IAeasn Spencb and Gbeoobt 
Waixace, writers, Alloa. 



8th August, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(SHxaiFFB E. S. GoBDOir avd Babclat.) 

Gobdok v. McDonald & Grieve. 

Master and Servant — ^Reparation — Collaborateur.— C«r- 
cumslances under which masters were held not liable for 
injuries occasioned to a workman from an explosion of 
gunpowder. 

This was an action of damages raised by Gordon, who 
was employed by the defenders as hammerman, against 
McDonald & Grieve, contractors, concluding for damages 
for injuries sustained while in their employment through 
the explosion of some gunpowder. The particulars of 
the case will be gathered from the following Interlocu- 
tor, wrote by the Sheriff-Substitute :— 

Perth, 1 4th April, 1865. — Haviog heard parties* procura- 
tors, and made avizandam with the procesB, Finds, as matter 
of &ct:— 

First, That the defenders were contractors for the constnio- 
tion of the line of railway to Aberfeldy. 

Second, That, in connection therewith, the defenders had 
two quarries at Balnaguard, each under the management of a 
foreman or ganger, and that Robert Hodgson had, in that 
capacity, charge of one of said quarries. 

Third, That gunpowder was necessarily used fer the work- 
ing of said quarries; and that, under the charge of Hodgson, 
the powder for a time was deposited in the quarry, but where 
it was exposed to wet and pilfersge. 

Fourth, That the pursuer was engaged as hammeiman in a 
smithy adjacent to said quarries, in which Alexander Robert- 
son was smith; but it is not proved that the pursuer was in 
any proper sense subordinate to, or under the orders of, Hodg* 
■on in the quarry, or of Robertson in the smithy. 

Fifth, That Hodgson, for a few nights previous to the acci- 
dent from which the pursuer suffered injury, from mistaken 
notions of security or better accommodation, ordered the cask 
or receptacle of gunpowder, with its contents, to be carried at 
nights from the quarry, and deposited in the smithy, and 
carried therefrom in the mornings. 

Sixth, That the foct of this deposit of the gunpowder in the 
smithy was known both to Robertson and the pursuer; and 
who, though they at first remonstrated against the same as 
dangerous, yet in the end they submitted to the deposit, and 
the pursuer actually assisted in taking in and putting out the 
article. 

Seventh, That on the evening of Saturday, the 7th May, 1864, 
the powder was again placed in the smithy; and the pursuer, 
on the morning of Monday thereafter, having been first in the 
place, lighted the fire, and was soon after followed by Robert- 
son. They commenoed to work at the anvil, and speedily 
thereafter the powder — which was underneath the bench — 
became ignited by a spark from the anvil, and exploded — 
ooosion ing severe injiuy to Robertson, to the pursuer^ and 



to a boy, but especially to the pursuer, who, in consequence, 
has suffered much, and his injuries are likely to be permanent 
to a certain extent. 

Eighth, That the workmen on the line and quarries raised 
from their wages a fund ^to which the defenders contributed) 
for the relief of the sufferers by the explosion, from which the 
pursuer received considerable benefit. That said fund was 
under the control and management of one of the defenders' 
timekeepers, but with the management or disposal of which 
they had no concern. Applying the law to these findings of 
fact, Finds: — 

First, That the deposit of the said gunpowder was not 
the direct act of the defenders, nor made by, with, or under 
their orders, consent, knowledge, or homologation. 

Second, That the said deposit was not made by any party 
acting for, or on behalf of, the defenders, and for whom they 
were responsible. 

Third, and separately, That the deposit was made with 
the knowledge of the pursuer, who actually aided the re- 
movaL 

Lastly, That the defenders have incurred no responsibility, 
nor are under any obligation to hold count or reckoning with 
the pursuer for the fund voluntarily contributed for the behoof 
of the sufferers by the SMd explosion. Therefore assoilzies 
the defenders from the conclusions of the summons; finds 
them entitled to expenses, and remits the account thereof to 
the auditor to tax, and decerns. 

(Signed) HuoH Babolat. 

KoTE.— For the second daim and conclusion, to hold the 
defenders liable to account for the fund so creditably raised 
for relief of the sufierers, by the said accident, there u not a 
vestige of foundation. The pursuer's solicitor very wisely 
did not press the pursuer's case on that head, and such claim 
should not have been raised, as being calculated to exert an 
opposing influence on such spontaneous acts of benevolence. 
People may be slow in taking part in such united efforts of 
charity if, in addition to their contribution, they are to be 
made responsible for the actings of others. 

On the other and main branch of the cause, there does 
exist room for argument; and the solicitor who pled the case 
for the pursuer deserves every credit for the admirable man- 
ner he presented' the case to the Court. The pursuer is an 
object of deep sympathy and compassion; but the case falls to 
be decided according to the strict maxims of law, irrespective 
of all feelings of commiseration, which must be cautiously 
guarded against In the first place, a person seeking damage 
for an injury must show that he himself was not its instru- 
mental cause. The defenders were in ignorance of the most 
imprudent deposit of the powder in a place so hazardous. 
But not so the pursuer. He knew it; and though he re- 
monstrated, yet, with that want of foresight so inherent in 
humanity, he overcame his scruples, and has sufiered the 
severe penalty of his imprudence; He was a servant who 
could leave at any time, and so might at once have quitted 
the circle of danger so soon as his remonstrances proved 
unavailing. No doubt, on one hand, a master is justly liable 
to his servant for the consequences of an injury he has 
sustained in the service through default of any duty inherent 
in the master, and ntay be equally so for the orders or acts of 
a foreman or manager, who represents him in the work, and 
for whose skill and fitness to manage he is responsible; but^ 
on the other hand, a master is not liable for the consequences 
of an injury occasioned by the conduct of one workman to 
another, his fellow-servant in the same service. This would 
occasion a monstrously extended area of liability to masters, 
who employ men in the mass. All who become members of 
the common body know that they subject themselves to the 
many risks incident to the line of their common work. Ap- 
plying these ntaxims to the case in hand, Robertson had no 
charge over the pursuer. He and the pursuer were follow- 
workmen at the same work. The one was as essential to 
the other as the forge and the anvil were to both. Again, 
Hodgson was not foreman or manager over the pursuer, or 
had any charge of the smithy. The pursuer might have 
disobeyed either of them, perhaps even in lawful matters, 
far more so in a matter involving so much personal danger to 
himself and others. Ko doubt, in one sense, the smithy was 
an adjunct to the quarry, and Robertson and the pursuer 
might be bound to sharpen the quairiers' tools; but certainly 
it was nowise eeeential to the wcrking of the quarry, or th? 
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sharpening of took, that gunpowder should be nightly stored 
in the smithy. The foreman of the quarry was alike going 
beyond his duty in asking such a deposit to be received, and 
Bobertson and the pursuer were still more beyond their duty 
in receiving so dangerous an element into their custody. 

(Initd.) H. B. 

Gordon, the punner, appealed against this Interloou- 
tor. Sheriff Gordon has affirmed Dr Barclay^s Interlo- 
cator in the following terms : — 

Edinborgh, 8th August, 1865.— The Sheriff having con- 
sidered the pursuer's appeal, with reclidming petition in sup- 
port thereof, answers for the defenders, proofs, and whole 
process, dismisses the appeal, affirms the Interlocutor appealed 
from, and decerns. (Signed) Edwabd S. Gobdon. 

KoTX. — The Sheriff concurs generally in the views expressed 
in the Intorlocutor appealed from, and in the Note appended 
thereto. He entertains a strong opinion that the gross care- 
lessness of the pursuer himself caused the accident which in- 
jured him. The pursuer, on the Saturday, carried the cask 
of gunpowder into the smithy, and placed it under a bench 
in the smithy room. The pursuer locked the smithy door, 
kept the key, and opened the smithy on the Monday morn- 
ing, so that he had no reason to suppose that the cask of 
gunpowder had been in the interval removed. Apparently 
without giving the matter the slighest consideration, he 
lighted the fire in the smithy, and afterwards proceeded to 
hammer on the anvil a red hot iron implement, therebv 
scattering sparks, and ignited the gunpowder, which 
was a few feet from the anvil. This is not the case of 
a child employed about machinery, in regard to whom 
greater care may be required on the part of the employer. 
The pursuer is a person of mature age; and any one of 
the most ordinary capacity must have known the risk 
which was incurred by lighting a fire and hammering red 
hot iron so close to where the gunpowder was. If, in any 
case, the carelessness of a servant, who has susteined in- 
jury in the coarse of his employment, can afford the em- 
ployer a defence against a claim for reparation at the instance 
of that servant, the facts in this case appear to support such a 
defence. There is no doubt that in law such carelessness has 
been recognised as sufficient to bar a servant from claiming 
reparation from his employer. The Lord Chancellor, in the 
case of Patenon (6th July, 1854, I. Macqueen, 753) said:— 
'* It is said that by the law of Scotland the master is bound 
to provide against the rashness of his workmen; and I see in 
one of the learned Judges' opinions an expression which might 
give countenance to such a notiou. But with great deference 
to that learned Judge, I apprehend the proposition is one 
which, as mtUter of law, can never be susteined. In England, 
in Scotland, and in every civilised country, a party who really 
rushes into danger himself, and thereby sustems damage, can- 
not say to the master, ' This is owing to your negligence.' " 
Even if there was some degree of blame attached to Hodgson, 
the quarrier, for asking Robertson and the pursuer to allow 
him to put the gunpowder into the smithy (the only lockfast 
place in the neighbourhood) for safe custody during the night, it 
surely was the obvious course for the pursuer to remove the cask 
from the smithy to the outside before he commenced to light 
the fire, and work in such a way as necessarily to cause sparks of 
fire to fly about. The Sheriff thinks that tbe carelessness of 
the pursuer, on the morning in question, was the direct or 
proximate cause of the injury he sustained {M'Naughton v. 
Caledonian Railway Co., Dec. 17, 1858, 21, c. 60). There may 
be some difficulty in determining whether the pursuer can be 
regarded as having been the coUaborateur of Hodgson, the quar- 
rier; but it ia thought that the authorities support that view. 
The English Courte have so decided where there was fully 
more separation between the respective employmento of the 
servants than in this case. For instance, in Ilutchiton v. York 
and Newcastle JRailway Company (22d May, 1820, 19 L. J. 
Exchequer, p. 276), a (Rerk travelling in a railway carriage, in 
the performance of his duty as such, was held the collabora- 
tour of the conductor not only of the train in which he was, 
but also of the conductor of another train with which, owing 
to the fault of both conductors, the train in which he was 
came into collision. In Walher y. SovJh-Ea$tem Railway 
Company (7th May, 1868, 32 L. J. Exchequer, 205), the guard 
of a tnun and the ganger of the platelayen on a railway were 



held collaborateurs. A similar judgment was pronounced in 
Lovegrove v. Brighton Railway Company (June, 1864, 83 L. 
J. Com. Pleas, 329). In Mayne v. Vale of Neith Railway 
Company (83 L. J. Queen's Bench, 360), a carpenter employed 
in painting an engine-shed was held the o^boratoor of the 
servants conducting the railway traffic. In the present case, 
the employment of the pursuer was chiefly to sharpen or mend 
the tools used by Hodgson and the other quarrien, and all 
were in the service of the defenders, as contractors for the 
construction of the railway. It therefore appears that there 
are grounds for holding them to have been coUaboratenrs: 
Farther, there is no evidence to show that Hodgson was fore- 
man ganger, entitled to order and dismiss the pursuer. 

(Initd.) E. S. G. 

Act. M. Jaubson, Solicitor, Perth. 

AU. John Thomas, Solicitor, Perth, and Chables W. L. 
FoBDES, Solicitor, Aberfeldy. 



22d August, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shebivf Babclat.) 



The Clerks of the Tat District Board v, Georui 
PiTCAiTHLY, Salmon Fisher, Elcho. 

Salmon Fisheries (Scotland) Act, 18G2, s. 29— Powen 
of Commissioners — Appeal — Competency. — peld^ that 
the Commissioners had not exhausted their powers hy 
issuing hy^laws in 1863, and duly approved of hy ths 
Secretary of State^ and were entitled to enforce the ^• 
laws pronounced on 2bth Aprily 1865, and approved of 
hy the Secretary of State, Doubted whether it is cm* 
petent to appeal to the Sheriff a finding hy the Sheriff- 
Substitute to the above effect. 

The Clerks of the Tay District Fishery Board, in con- 
sequence of a summary complaint founded on the 29tli 
clause of the Salmon Fisheries (Scotland) Act, 1862, pre- 
sented a petition to the Sheriff, praying that Mr Georg* 
Pitcaithly, salmon fisher residing near Elcho, should be 
prevented from fishing on the Tay during the annual 
close time; upon which a long debate took place, the 
respondent's agent holding that the Commissionen had 
no power to enact the above by-law, as they had ex- 
hausted their powers by the previous issue of a by-law 
in 1863. 

Mr Sherijff Barclay pronounced the following Inter- 
locutor and Noter— 

Having heard parties* procurators, and made avlaiKia^ 
with the proceediDgB, in respect that there has been laid be* 
fore the Court a copy of the Edinburgh Gazette, contaimDg 
notice of a by-law by the CommissioQers acting under tw 
Salmon Fisheries (Scotland) Act, 1862, of date 26th Aprfl, 
1865, approved by the Secretary of State on 19th July, 18Wi 
whereby the annual dose time for fishing on the river Tifi 
other Ihan by rod and line, is fixed to commence on the 21«t 
day of August, and to terminate on the 4th day of Febroa^i 
both inclusive; and in respect that it ia admitted that we 
defender did yesterday fish on the Tay other than with rod 
and line, as complained of, and therefore within the time 
forbidden by the said by-law, and, as such, refusing to wy 
the same, Finds it incompetent for this Court to entertain 
the plea set up in justification, that the said by-law wa» m* 
valict because that the Commissioners had exhausted wtf 
powers by the previous issue of a by law in 1863, and ap- 
proved by the Secretary of State in 1884: Therefore ordaini 
the defender to ob^ the said by-law of 1865, by abetami^ 
from fishing, other than by rod and line, during wej** 
time, as filed by the SMd by-law; bn^ in roapect of W 
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BOTdkj and nicety of the qaestion, finds no ezpensei due, and 
deoeroi. (Signed) Hugh Basclat. 

Non.— The Subetitnte has listened to a very able argu- 
BMDt on both sides, and thoagh very much ingenuity was 
gliown in attacking the by-law of 1865; the Substitute, in the 
fint place, feels that he cannot exercise the power of setting 
aside an ear ffUM Act by legislative functionaries, and endorsed 
by the Seoetary of -State, becanse of mere alleged latent 
defects against their Act. It was not disputed by the de- 
fender that the by-law of 1865 is in all respects regular under 
the statutes. But the plea set np for him is that the Com- 
miasioners having, under the Acts 1862 and 1863, exercised 
their powers, and the Secretary of State his authority, both 
have exhausted their powers, and are fundi qfieiii. The by- 
law of 186S-64 must either be a good Act or a bad one. If 
it is good, then it rules; if bad, it is a nonenity, and has no 
legal existence. It was admitted on both sides to be fundilus 
bad, and therefore the Ck>mmissioners had exercised no vital 
power, and that power which was originally inherent in them 
was revived, or rather continued, by the Act 1863, but 
especially and more comprehensively by the Act 1864. 
Powers cannot be held exhausted until legitimately exercised. 
Hub has been well illustrated by many decisions as to precepts 
of easine, which are held to exist until authoritatively ex- 
bauBted, and that which is conceded to a private party and 
bis precept sorely cannot be withheld from legislative func- 



The defender's solicitor mentioned his intention to appeal 
to the Sheriff. It is not for the Substitute to decide on the 
competency of such appeal. But he may be allowed to doubt 
its competency, and if his doubt be realised, the defender will 
nm great peril for breach of the order of Court enforcing the 
by-law. It may also be of some consequence to state that, 
from a communication he had with the Sheriff, he under- 
atsods his views to coincide with his own as to the validity of 
the by-Uw of 1865; and that he is further confirmed in the 
same opinion by a conversation he had with the Sheriff- 
Principal of one of the counties which have jurisdiction to 
enforce the same bylaw on the Tay. 

(Initialed) H. B. 

NoTB BY Reporter.— The defender's agent marked 
an appeal to the Sheriff-Depute, bat on the second day 
After he withdrew the Bame, under reservation of his 
right to appeal to the Circuit Court of Justiciary, or to 
adopt other competent legal proceedings; he thereafter 
entoed an appeal to the Circuit Court of Justiciary, but 
the same was intimated to the pursuers a day too late to 
he heard at the present Circuit, and it must now stand 
orer till the Court meets in spring. 

Aa, Wv. Blair. AU. J. M. Hovit. 



Septeubkb, 1865. 



8HEHIFF SMALL DEBT COURT, PERTHSHIRE- 
- PERTH. 

(Shsbbifs £. S. Gordon and Barclay.) 



Alexander Murray v, George Bruce, 

Piooefi»— l^tle to sue --Sale — Bankruptcy. — One of the 
parties to a bilateral contract of sale became bankrupt, 
and was discharged without a composition. He subset 
quently acquired from the trustee on his estate all his 
right in the contract^ and raised an action against the 
other party to enforce implement of it — Held that the 
bankruptcy had put an end to the contract, and that he 
had no title to sue. 



The following are the Sheriff-Substitute^B Notes in this 
case: — 

Bruce subscribed to Murray for a certain print for 
which £6 was to be paid when deliyered. 

Murray became bankrupt, and bis estates were seques- 
trated. Brace ranked for, and drew, a dividend on a 
debt of £11. 

Murray got his discharge, but not on a compoeiUon, 
so he has not been re-inyested in the estate, which is so 
far still in the person of the trustee. But Murray had 
been discharged of all debts due by him previous to the 
date of the sequestration. 

Murray had, by a transaction with the trustee, bought 
the stock or assets of the estate, including the subscrip- 
tion lists for prints. 

Murray now sued Bruce for £5, ofTering the prints in 
return. 

Bruce denied the title of Murray to sue. The bank- 
rupt, under his transaction with and transfer from the 
trustee, had no further right than was previously in the 
person of the trustee. The trustee could not have pro-* 
secuted the defender for the £5 on offering the print in 
return. The contract was bilateral. Murray bound 
himself to deliver the print. Bruce thereon engaged to 
pay the sum subscribed. But the sequestration put an 
end to the obligation on the bankrupt. Had the trustee 
been sued by any of the subscribers to deliver the print, 
his defence would have prevailed that the sequestration 
had superseded the obligation on the bankrupt, and the 
subscribers could only rank for damage for non-delivery, 
just as the bankrupt could have ranked on the estate of 
any insolvent subscriber for the price on delivery of the 
print, or for damage for not taking delivery. A con- 
tract must be binding on both parties, or neither. There 
was also the specialty in this case, that had the trustee 
sued Bruce, he could have pled compensation on his 
claim in amount greater than the price of the print. 

The pursuer pled that the sale was a postponed or 
contiogent one, and pended until delivery of the print; 
that the delivery of the print, and payment of the price, 
behoved to be unico contextu, and only emerged after the 
discharge of the bankrupt, and his acquiring from the 
trustee a right to the subscription lists, whilst the debts 
due by the bankrupt to Bruce were discharged under the 
sequestration. 

From the importance of the case, as involving several 
similar claims, the Substitute adjourned the case to be 
heard before the Sheriff and himself. After a full 
hearing, the Court sustained the pleas urged for the 
defender, and discharged him from the claim. 



SBFrEMBEB, 1865. 

SHERIFF COCTRT, RENFREWSHIRE— GREENOCk. 

(Shebiffb Fbabsb and Tenvsnt.) 

Royal Bank of Scotland v. Adams and Others. 

Poinding of the Ground— Heritable Creditor— Competi- 
tion. — Two heritable creditors raised separate actions 
of poinding of the ground under their securities. In a 
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eompetition, (he first bondholder was preferred^ although 
the second bondholder had executed the first completed 
poinding of the ground. 

This wu an aetion of mtdtiplepoindiiig at the iDitance 
'of the Royal Bank, holders of the fund in medio^ against 
MisB Nancy Adams and others, claimants. The fund 
consisted of the rents of subjects belonging to Anstruther, 
oyer which the deoessed Robert Dixon held a first bond, 
and Adams a postponed bond. On 11th February, 1862, 
Bixon serred a summons of poinding of the ground, but 
before the poinding was executed, Adams, between the 
IBth and 22d February, raised and executed a completed 
poinding of the ground. The rents were amassed in the 
Royal Bank, and the Union Bank being a creditor of 
Adams arrested in the hands of the Company. Dixon 
died, but his heir, Robert Dixon, appeared by his tutors, 
Mrs Alice Simpson or Dixon and others, and lodged a 
claim, as did also the Union Bank by their manager, 
James Robertson. A joint-minute of admission by the 
parties was lodged, and thereafter the Sheriff-Substitute 
pronounced the following Interlocutor:— > 

Greenock, June 7, 1865.— The Sheriff-Sobititute having 
heard parties' procurators on the whob cause, and considered 
the joint minute of admission for the parties. Finds it admitted 
that the chumants, Mrs Alice Simpson or Dixon, and others, 
tutors of Robert Dixon, hold on heritable security over the 
lands mentioned in aud minute prior in date, and therefore 
preferable to that held oyer the same lands by Miss Nancy 
Adams, the first mentioned security being dated the sixteenth 
and ratified the twenty-second November, 1859, and recorded 
on the fourteenth December of the same year, while the setoiuf 
security is dated the nineteenth and recorded the twentieth 
September, 1860: Finds that the first completed poinding of 
the grounds was executed by Miss Nancy Adams upon the 
eighteenth and twenty-second and intervening days of February, 
1862, being prior in date to the poindings of the grounds 
executed by the deceased Robert Dizon, and the claimants, 
Mrs Alice Simpson or Dixon, and others: But finds that, 
before Miss Adams had executed a completed poinding of the 
ground, which she did on the above menUooed dates — from 
the eighteenth to the twenty-second February, 1862 — the said 
deceased Robert Dixon being the prior and preferable land- 
holder, had, prior to the eleventh of February, 1862, the date 
when lus summons was served on the tenants, judioally 
asserted his preferable right by raising a summons of poinding 
of the ground, and that the same was followed forth without 
any undue mora on his part: Therefore, finds in point of law 
that the poinding of the ground executed by the said deceased 
Robert Dixon is preferable to that of Miss Adams, through 
whom the claimant, James Robertson, claims, ranks, and 
prefers the said Mrs Alice Simpson or Dixon, and others, 
primo IceOf on the fund in medio, and ranks and prefers the 
said James Robertson seeundo loco in said fund: Finds the said 
Mrs Alice Simpson or Dixon and others entitled to expenses 
as against the said James Robertson; allows an account 
thereof to be given in, and remits the same to the auditor of 
Court to tax and report, and decerns. 

(Signed) H. L. Tbvhzht. 

NoTB.— The Sheriff-Substitute has adopted the view kid 
down in the case of CampbeWs Trustees v. PavX (Jan. 13, 18S5, 



IS & and W., p. 287), the Utest and ruling decision on thii 
point, that the heritable creditor possesses a real right ia the 
moveables, as accessories of the land, and that tha rights of 
heritable creditors competing with each other are not to be 
determined by the priority of their diligence, but that a pre- 
ferable creditor is entitled to make the real right available si ^ 
in a question with a postponed creditor, if he only does m 
ddnto tempore, and without undue moto. As the prior creditor 
had here raised his summons of poinding of the ground befon 
the second creditor had executed a completed pmnding, there 
does not seem to have been any undue delay on his part is 
using his diligence. (Initd.) H. L. T. 

Robertson appealed, and the Sheriff, after hearing 
parties, 'pronounced the following Interlooator, adher- 
ing:— 

Edinborgfa, 1st September. — ^The Sheriff having ooDiidered 
the whole process, and heard parties' procurators on the appeal 
for the claimant, James Robertson, dismines said appeal, aad 
adheres to the Interlocutor of the Sheriff-SubsUtute appealed 
against: Finds Mrs Alice Simpson or Dixon and othen, entitled 
to additional expenses, and allows the same to be added to the 
account of expenses already ordered t j be lodged, and deoens. 
Two words delete. (Signed) Patbiox FaAsn. 

Non. — ^The competition here is between the XTmon Bank, 
a creditor of Nancy Adams, who was a creditor of Anstan- 
ther^s, and Dixon, alM a creditor of Anstruther*s. Both 
Dixon and Adams executed a poinding of the ground as 
against Anstruther, and the Union Bank fonnd upon Ksney 
Adams* poinding. Now, what right have the Union Bank 
to found upon this poinding! They have no aasignatioa to 
the decree; but they found upon an arrestment in the bands 
of the Royal Bank, as transferring to them Nancy Adams' 
interest under the decree. Has it this effect in law ! tUs is 
a question which the parties did not argue, and which (look- 
ing at the opinion formed by the Sheriff on the other point) 
it is unnecessary to decide. The arrestment might be held 
to have this effect, if the legal effect of a poinding of the 
ground be to transfer to the poinding creditor the rents ia the 
hands of the tenants in the same way as a decree of forth* 
coming would do. But, on the other point, the Sheriff con- 
curs with the Sheriff-Sobstituto in holding that the daim ef 
Dixon, founded upon the real right first in date, must be pie- 
ferred. This point hae never been decided by the Coort of 
Session. In the case of Smith v. Thomsofn, 26th Janosiy, 
1838, 10 JwriU, 229, Lord Corehouae stated that thequeetum 
was so grave and difficult that it should be aigued before the 
whole Court. It was not decided in the case of OmnjIbdJL v. 
Pail/, because the trustee in the sequestration in that cese 
did not hold the place of a creditor in a real right, having s 
decree of poinding of the ground. Lord MlCemde in Gsmp* 
bell's case, and again in Smith's, gave his opimon that tbt 
first real creditor, though with the last summons of pomdiiigi 
must be preferred. 

Professor Bell was of the same opinion (2 J?eU Cbai., p. 59), 
and so was Professor More (Notes, p. 211). So &r ti 
authority goes it is in favour of this view, and the reaaoDS for 
it are to be found in Lord M'Kenae's opinion in Campbeli'i 
case. (Initd.) P. F. 

Agents for Unitm Bank—lthiiis k Cowav. 
Agent for D/o^aa— Cbawfobd Muib. 
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24fH August, 1865. 
gHXBIFF COURT, ATBSHIBE— KILMABNOGE. 

(SsKBiTPg N. C. Cajifbbll avd Thoxas Ahdxbsov.) 

Eguh Bbothbbb & CoMPAHT V. James Dickie, 



Sife— Fkoof— Oititf— Delirery.— /n an action for pay- 
ment of ike price of goods supplied to the defender^ the 
kUer averred that one bale of the goods was disconform 
to sample furmshed by him to the pursuer^Eeld that 
the onoB of proving said diseonformity rested wiih the 
defender. Opinion^ (hat even had one parcel been 
objectionable^ the defender was not entitled to rtfuse 
delivery of the restofthe goods. 

This was in sction raised by the pnmiars, leather 
uerchants in Glasgow, against the defender, a shoemaker 
in Eihnamock, for the sum of £34 9s lOd sterling, for 
Tsriou articles of leather sold by them to him. The 
defender admitted that he gave the pnrsaers an order for 
certain goods of the nature of those specified in the 
aeeoont libelM, and that the goods libelled on were daly 
mt to him, bnt that he refhsed to take delirery thereof 
in respect that the principal item in the account, viz., 
one hale of butts, was not in conformity with the sample 
wbioh he had exhibited to the pursuers— porsners having 
ipedally agreed that the bale of butts was to be in con- 
tonity with said sample; and he stated that, in conse- 
qooioe of the differenoe of quality, he had returned the 
whole of the articles. A proof ;>ro uf i/e/ure and conjunct 
piDoft haying been taken, the Sheriff-Substitute pro- 
nonnced the following Interlocutor and Note:-- 

Silmamock, 20th July, 186ff.— -The Sheriff-Sabttitate 
laviBg heard partiet' procurators, and considered the oloBed 
noord, proof, on both sides, with the prodnctions in process, 
ilnds the action oondndes for the price of a quantity of 
ksftlier of varioos sorts, as per aoooont appended to the smn- 
ibobb: Finds the defender admits he ordered said goods from 
tike pnimers, and received detivery on ttie 27th Janusiy, 
IMS: Finds the defender immediatdy retoxned the whole of 
tsid goods, on the ground that those comprised in Uie first 
item of aooount, one bale of botts, '< were of inferior qnality 
and disconform to order:" Finds that tiie defender admits 
tlist the bntts he so ordered were to be Draper's butts, of the 
best qnality: Finds it proved that the said bale of butts was 
Draper's best quality of foreign butts: Finds that native butts 
eould not have been sold in January last at anything like the 
price ebarged in the account sued for, and that tiiou^ foreign 
baits were not specially mentioned "When the contract was 
made, it most be held that this was understood in a question 
between the parties to the present action, tiie one a leather 
ttetohant and the other a shoemaker: Therefore decerns 
tgainst the defender in terms of the condusians of the sum- 
mons; allows the pursuers to give in an account of their 
•tpenses, and remits the same, when lodged, to the auditor 
to tax and report, and decerns. 

(Signed) Thovas Aitdibsok. 

KOR.-— In his defences the defender avers that the bale of 
butts he ordered was to be of the same qniUity as a sample of 
leather which he exhibited to the pursuer William £glin. 
He also says the same in his evidence, and in this he \b 
oorroborated by his brother, the shop-boy, and by his wife. 
But no sample has been produced, and no attempt made, to 
prove that the bale returned was difierent from it. One 
could have understood the pursuer carrying a sample, and the 
defender keeping it, to make sure the goods on arrival were 
equal to the sample; but it would be an unusual proceeding 
for the buyer to produce the sample and say to the seller, 
unless you furnish me with goods of the same quaUty, I »h».n 
return them. If the defender made such a contract, he was 
bound to prodooe and identily the nmpJey and proye that the 



goods sent were inferior, whioh he has not done. In aign- 
ment» he went the lensth of maintaining that there truly was 
no contract of sale; that the goods were merely sent an tap- 
proval; and that he was entitled to return them if not satisfied 
with them on inspection. The Sheiiff-Substitttte holds this is 

Suite incons i sten t with the pleas on record, and with the 
efender^s own admission in evidence, that he must have 
Braper^s butts of the best quaUty . Even if it could be hdd that 
the defender was entitled to return the fint item of acoounty 
the Sheriff-Substitute does not think he was justified in send* 
ing the whole back, espedally after breaking bulk by cutting 
up one of the hides in the way he did, particulariy when he 
says he was dissatisfied with %De external appearance of the 
hide before cutting it (Initd.) T. A. 

The defender haying appealed, the Sheriff adhered to 
the Sheriff-Substitute's Interlocutor, and «ifamwiH the 
appeal. The folbwing is the Interlocutor and Note of 
the Sheriff:— 

Edinbuxgh, 24th August, 1865.— Hie Sheriff havings upon 
the defender's appeal, sopportad by his reclaiming petioo^ 
considered the dosed record, proof, and whole process, adhens 
to the Interlocntor appealed fiton, and diemisees the appeal 
(Signed) N. 0. Oamtbmll. 

KoTB.— The defender admits that he ordered from the pur* 
suers "Draper's butts of the first dass," and that he did not 
specify "native butts,** for he had "no objection to the butts 
being foreign." This is his own statement in deposition. 
There was therefore no oontraot lor native bntta as dia- 
tingmshed from foreign ones. Aooordingly the deienoa 
agunst payment of the contract price is not tliat the defender 
was not supplied with Draper's butts of the first dass. It is 
this, that the order was coupled with these coiiditlona---lst» 
that the butts should be according to a samnle exhibited to 
the pursuers when the order was given; and 2d, that unless 
the eoods were satisfactory to the defender he should be 
entitled to return them; and the plea founded thereon is, that 
the butts being neither aooording to sample, nor initabU to 
the defender's trade, he was entitled to return them as he 
did, and is not liable for the contract price. 

Now, 1st. In r^^rard to the alleged sample, it does not 
appear from the evidence that it was a sample of the thing 
ordered —via.. Draper's butts. Keitfaer does it appear 
that the goods were rejected beeause they were not conform 
to sample, for they were never compared with the alleged 
sample, and there is no reasonabb evidence of inferiority to 
it. In short, there is no soffident evidence to support the 
defence that the goods were purchased on sample, and were 
diaoonform to the sample, and the defender himself seems to 
admit in hia redaimiug petition that he has failed to prove 
inferiority to sample. 

2d. With respect to the defence that the butts weie "nn- 
suitable for the defender's trade^*' and that he was therefore 
entitled to reject them, there are various and sufficient 
answers. 

(1) niereii no proper averment that the pusuets agreed to 
sop{dy butts "suitable to the defender's trade." 

(2) Such a condition would appear to be inconsistent with 
what the defender himself has sworn to have been the agree* 
ment. He says he ordered "Draper's butts of the first 
dasB^" and that they were to be "equal to sample^ and 
returnable if not equal to sample." Can it be reasonably 
supposed that the parties agreed that the defender should be 
entitled to return the butts, although they were both 
"Draper's butts of the first daes," and "equal to sample," if 
the party ordering them should think, on reodving them, that 
they were not "suitable for his trade t" The Sheriff thinks 
not. 

And accordingly, in the third place, the defender himsdf, 
though twice in the witness box, did not venture to say on 
oath that this was a condition of the agreement; and there 
can be no doubt that he would have said so if it had been truop 

And lastly, on this point the Sheriff can find nothing in the 
proof or oorrespondence to show that it was dther agreed that 
the butts should be to the defender's satisfaotion, or suitable 
to his trade. 

On the whole, and without going into further detail, it is 
thought that the defence has molly failed. 

(Initd.) V. 0. 0, 
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7th Seftehbxb, 1865. 

8HEBIFF COURT, ATfiSHIRE-^KILMARNOCK. 

(Shksifp Thomas Andebsok.) 

James Faton, KilmatiTS v. James Stewabt, Kilmanre, 
President, Alexander Miller, Tfeaauxer, and others, 
the known Office-Bearers and Members of the United 
Brotherly Society of Eilmaurs. 

Aliment^Friendly Society. — Circumstances under which 
it was held that the Members and Directors of a Friendly 
. Society were not entitled to refuse aliment from the funds 
of the Society to a member (hereof 

This action was raised by the pnrsner against the ofiBoe- 
bearers of the United Brotherly Society of Eilmaurs (the 
ordinary members being also called as defenders, in re- 
lict that the Society was not registered under the 
Friendly Society*s Act), for aliment alleged to be due to 
him out of the funds of said Society (of which he had 
been a member for eighteen years), in consequence of 
his having been rendered unable to work through injuries 
which he had sustained on 6th September, 1862, the 
Society having paid him the aliment due in terms of its 
rules up to 12th Nov., 1864, but having discontinued 
the same firom that date, although the pursuer was still 
unable to resume his ordinary employment 

The defenders stated, as a preliminary plea, that the 
pursuer, having been deprived of his aliment by the vote 
of a majority of the members at ^he general meeting of 
the Society, the same is final and irrevocable, and cannot 
be set aside. 

The following is a copy of the defence upon the 
merits: — 

The pursuer having refused, in terms of article first of 
the Society's rules, to alloir himself to be inspected by 
the medical gentleman appointed by the Society for this 
purpose, thereby forfeited his right to receive further 
aliment. 

The pursuer also declined to obey the orders of scud 
medical gentleman, by refusing to take proper exercise 
in the open air, so as to hasten his recovery and relieve 
the funds of the Society, but continued to lie in his bed, 
rather than, by so doing, reduce his aliment. 

The members of the Society were quite justified in 
cutting off pursuer's relief, for the reasons above stated; 
besides, at the time of stopping relief, he was able to 
work, and was seen walking over the fields alongside of 
a plough so far back as March, 1864, for hours at a time, 
eight months before his aliment was stopped, and was 
able to walk to and from Kilmarnock, a distance of be- 
tween two and three miles. 

The members of the society also stopped pursuer's 
relief because he refused to engage in any kind of light 
work for which he was at the time quite able, or do 
anything to relieve the society's funds. 

So satisfied were the members of the Parochial Board 
of Eilmaurs that pursuer was able to do something to 
support himself, that they recommended him to look out 
for some light employment so far back as 28th May, 1864, 
as they felt they would be under the necessity of with- 
drawing his aliment, and on 1st August thereafter they 
reduoed his aliment by one-half. 



The pursuer was himself to blame for the accident 
which caused the injury, by his own rashneei, and was 
warned before incurring the risk, and the society, eTca 
in this view of the case, should not be held respoDaUe 
for aliment. 

The pursuer, about the time of his relief being stopped, 
was offered a good situation at a fair wage, for which be 
was quite able, but he declined to accept of it. 

Proofs having been led, and parties heard, the Sheriff- 
Substitute pronounced the following Interlocutor and 
Note:— 

Eilmamock, 7th September, 1865.— The SheriffSoMtnU 
hariog heard partiee* procurators, and oonaldered the doied 
record and productions in process, deoeniB in terms d tke 
conclusions of the summoni; allows the punuer to give in as 
account of expenses, and remits the same when lodged to the 
auditor to tax and report. 

(Signed) Thohas Amrasov. 

NoTB.— Tbii is a very unfortonate case; and the Sheriff- 
Substitute wishes he could see his way to any other than tfas 
above decision. The United Brotherly Societj of Kilm&on 
is not registered under the Friendly Societies Act, one conae- 
quenceof which b, that the mere calling the defaidersintoGonrt^ 
as appears from a noting on the summons, has cost ss modi 
money as would have supported the purboer for upwards of 
eighty weeks. The rules of the society are framed in a Terj 
loose and unsatisfactory manner, and are difficult to deal with. 
The pursuer, who has been for many yean a memher of tfas 
society, had his leg accidentally broken in^ September, 1862, 
while engaged in working at his ordinary occupation of a 
quarryman. He received aliment from the society op to 
November, 1864, when it was stopped on the ground that bs 
was then able to do some light work towards lus ownsoppoit; 
but it is not alleged that he is even now fit to resnme hit 
ordinary occupation of a quarx^man. By the third of the 
printed articles of the society it is provided that any membsr 
who is unfitted for his ordinary employment by disease or 
accident, not the effect of vice or immorality, reoeivei 6i 
weekly if confined to bed, and 3s if able to walk abosi 

The pursuer only received 28 6d, and he asks no more. It 
will be noticed from the latter part of this article that the Society 
contemplates paying aliment for long periods, and proridei 
accordingly, llie Sheriff-Substitute does not see how this 
artide can be construed in any other way than the plain sad 
obvious meaning of its words import — ^viz., that whils 
the pursuer is unfit to work as a quanynian, " his ofdios^ 
employment,** from the result of an accident^ which it ii 
impossible to allege was the effect of vice or immorality, be 
is entitled to the weekly allowance he dalms, though aUe to 
do some light work. The defenders have a preliminary pfe^ 
that the pursuer having been deprived of his alimsnt by a 
vote of the majority of the members at a general meeting ol 
the Society, the same is final and irrevoc&le, and cannot be 
set aside. It would appear from No. 8 of process, prodooed 
by the defenders, that they refused, on the 23d November, 
1864, to call a general meeting at tiie pursuer's request, and 
which he had apparently asked under the sevenm of the 
printed articles. Even if they afterwards held a meeting of 
their own accord on the SOtb, as agreed on, but of which 
there is no evidence, still it would not be a meeting called in 
terms of the seventh printed artide. Besides, the Sheriff- 
Substitute cannot hold that the vital question of granting or 
withholding a member aliment could be oonsiderMl a diipote 
among the members, such as is here contemplated. He 
thereforo thinks the preliminary plea a bad one. 

On the merits, the defenders plead that the pursuer having 
declined to allow himself to be examined by Dr Rankin, a 
medical man appointed by them, forfeited his right to receive 
aliment; farther, that he refused to obey the orders of tUi 
gentleman to take proper exercise^ and that he was seen 
walking about, and quite able to do light work. In lefermee 
to these somewhat contradictory plMs, it will be observed, 
from No. 3 of proceas, that before the aliment was stopped, 
and on 8d October, 1864, Drs lUnkin and Marshall certify 
that, having examined the pursuer, they consider him able 
for some light sitting or stuidipg woik. The plea that he 
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has lest his right of aliment^ by ref asmg to be azamined, 
therefore falls to the groond. On the 10th November, 1864, 
after considering the medical oertifioate, a majority of the 
meeting of the Society voted to withhold the aliment, which 
was »ooocdi]igly done from the 12 th November, avowedly on 
the ground ^M the ponuer was fit for some lights and on no 
other. 

From the minute of that meeting, and previous ones, as 
eontained in No. 8, it will be seen that the defenders them- 
Mlvea felt the difficulty in which they were placed, and 
that they repeatedly but unsuccessfully attempted to have 
the proinsioiis of the third printed articles alterMi. 

Until that is done in a legal and competent manner, the 
Shsriff-Sabstitute fears the defenders are bound by its ezist- 
ix^ terms. Thev have made a contract with the pursuer— a 
very nnfiavonrable one for them, it is true— but they cannot 
therefore repudiate it as they are now attempting to do. 
Having entoed into a contract of insurance with him, they 
must fulfil their part to him as he has been doing by his 
weekly payments to them for the last 18 or 20 years. 

Just take the case of a young lad of 15 or'16— :a weaver — 
who, after contributing to this Society for six months, acci- 
dentally lost one of his hands. He would be unfitted for his 
ordinary employment during the rest of his life; and, as the 
Shesiff-SubBtitute reads the third article, would be entitled to 
the ndoced weekly allowance as long as he lived. Or, sup- 
pose the pursuer, instead of breaking his leg, had been un- 
fDrtanately deprived of his eyesight by an accidental explo- 
sion of gunpowder whUe engagsd in quarrying, he, too, 
would thmby be unfitted for hu ordinary employment during 
the rest of his life. Could the defenders contend that after a 
time they might withhold the pursuer's allowance in the case 
sappoaed, on the ground that he might support himself by 
bftskiTt making or playing the violinY It is thought not He 
would be entitled to stand on his contract; and, if so, it shows 
the necessity of having the rules of these most useful and 
beneficent societies carefully considered and certified by a 
qualified person. 

If the Sheriff-Substitute may take the liberty of offering 
advice, he would strongly reconmiend the defenders to com- 
promise this case, and endeavour to have the society estab- 
E^ed on a sound and safe foundation, and the rules registered 
vnder the Friendly Societies' Act. 

(Initd.) T. A. 

[Note by Repohtkr.— The faregoiDg Interlocu)x>r 

I not appealed.] 

Ad, D. B. & T. B. Andrews. AU, John StEvsff. 



llTH Sbptehbxb, 1865. 

SHBRIFF COURT, LANARKSHIRE— GLASGOW. 

(SHBBiFrs Sib A. Alison and Aboh. Smith.) 

TaoMAB M' William t;. Alexander Watson. 

ProcesB — Summons— Relerancy— Amendment of libel. 
— In an action of damages by a workman for injuries 
sustained while making repairs on a steamer belonging 
to the defender — Held that the su7nmons was irrelevant, 
in respect it did not set forth that the pursuer was em- 
played by the defender^ or any one authorised by the 
defender^ but on appeal pursuer allowed to amend libel 

Master and workman — Damages. — Circumstances in 
which a workman employed to make repairs on a steamer^ 
and who was injured by the carelessness of the engineer^ 
was held entitled to recover damages from the owner. 

This was an action concladiog for payment of £500, or 
0iich other snm, less or more, as may appear proper, jast, 
and reasonable, being solatium to the pursuer, and dam- 
ages suffered and to be suffered by him in consequence 
itf the defeuder, or oUiers acting under him or fpr him, 



and for whom he is responsible (such other party or 
parties' names and designations being unknown to the 
pursuer), while the pursuer was in the employment or 
service of William Brockatt, York Street, Glasgow, or 
others, on or about the 18th day of January, 18^, en- 
gaged in or near the paddles Or paddle-floats or other part 
of the said steamer ** Petrel," making some repaire or 
alterations, or otherwise working about or upon the 
paddle-wheels of the said steamer ^^ Petrel," then lying 
at or near the Broomielaw of Glasgow (and of which 
steamer the defender is the owner or proprietor, or at 
least the only known or alleged or reputed owner or 
proprietor), the said defender or others foresaid haying 
at said time and place, without giving any notice or 
warning to the pursuer that the engines of said steamer 
might or would be set agoing, or that the paddles of said, 
steamer might be moved in any way, and (it is believed) 
without giving any notice or warning to the defender's ser- 
vants that the pursuer was upon, or had gone into or near 
said paddles, caused th6 engine or other machinery of said 
vessel to be suddenly set in motion, at least having caused 
the paddles of said steamer to be moved, whereby the 
paddle-wheel of the said steamer, or other part thereof, 
near to or whereon the pursuer was at the time engaged, 
was set in motion, and the pursuer was carried round 
inside the paddle-box of said steamer, and crushed be- 
tween the floats of the paddles or other portions thereof, 
and the side or other portions of said vessel, and the pur- 
suer's body was bruised and crushed, his right collar- 
bone and shoulder-blade were broken, and his system 
and constitution sustained a great shock, and his health 
was severely impaired and injured, and he has been per- 
manently disabled and rendered unflt ever to earn a live- 
llhood-'at least he will never be in such a state of health 
and strength as will enable him to earn a livelihood for 
himself, his wife, and children, at or by his usual em- 
ployment, to the same extent and in the same way as 
he was previous to said occurrence enabled to do, and 
the pursuer is a married man, halving a wife and &mily 
to support, and before said occurrence could and did 
earn a weekly wage of twenty-two shillings or thereby; 
and when the defender was written to for reparation he 
made no reply. 

The defender lodged a minute of defence to the follow- 
ing effect: — 

1. iVeZimmary^That the pursuer has not set forth 
any statement relevant or sufficient to support the con- 
clusions of the action. 

3. On the 3/(sn75— That the pursuer did not suffer 
injuries to the extent alleged by him, and that in so far 
as he did sustain injury it was caused by his own negli- 
gence or recklessneBB; that he went into the paddle-box 
at an improper time, and without giving notice to the 
engineer that he was going, which he ought to have 
done. 

3. That at all events the damages claimed are exces* 
sive. 

The record having been closed, and parties' procurators 
heard on the preliminary plea, the following Ldterlocutor 
was pronounced by the Sheriff-Substitute: — 

Having heard parties* procurators on the closed record aad 
whole proceBB, Finds that the pursuer has not set forth on re- 
cord any statement relevant or sufficient to support the ooi^' 



in 
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flIiiiloiiB of the lammoDs: T1i«f«f€re ratUini the preUminary 
pie* for the defender, diimiwee thk aotioiif finds the pnrraer 
mile in eipeoMS, of which aUowi an nooount to be given in, 
and remiti the nine to the auditor to tax and report^ and 



Hon.— In the narratiTe of the tommona the pnmer eeti 
forth that on 18th JannaKj lait he was in the employment of 
William Brockatt^ TotIl Street, Ghtfgow, and that he wae 
enffaged about the paddle-wheeb of the steamer " Petrel," of 
mmoh steamer the defender is the owner, in making repairs on 
nid whedi^ when the defender or others caused i£b en^ne to 
be set In motion withoot giving him any notice or warning, in 
consequence of which he was carried roond by the paddle- 
wheeb and severely iDJored, but the porsaer does not set forth 
that the defender, or any one authorised by the defender, em- 
nloyed him to mi^e the repaiis, nor does he state that the de- 
fender or any of his servants knew that he was enpiged about 
the paddle-wfaeehi when the engine was set in motion; there is 
theraore no relevant statement to warrant the oondudons of 
the summons^ and the action must be dismissed. 

The pnnoer appealed, and after a hearing, the Sheriff 

pnmoiinoed the foUowing jodgment:— 

Having heard parties' procurators under the appeal for the 
pursuer upon the Interlocutor appealed against ana whole pro- 
cess, in respect the amendment of the summons craved by the 
pfttrsuer is relevant and essential to the pursuer^s case^ and is 
explanatory of the other allegations in the summons and net 
contradictory to them, and is not ealonlated to introduce a 
new ground of action, and in respect the record was dosed on 
a minute of defence, in terms of tiie Sheriff Gourt Acti with- 
oat parties being heard on the preliminary defence which ob- 
jected to the omission: BecsJIs the Interlocutor appealed 
against^ opens up the record, and remits to the Sheriff-Substi- 
tute to allow the pursuer to amend his summons to the effect 
of stating that the pursuer, at the time he received the in- 
inries liteUed on, was in the employment of parties who had 
been engaged by the defender to execute repairs on the vessel, 
and was enoaged in his ordinary employment as one of the 
hands in making the repairs, and that at the time the paddle- 
w h e e h were set in motion he was in the lawful execution of 
his duW as one of tiie tradesmen empbyed at the vessel, and 
thereaner to adjust and dose the record of new, and do £srther 
in the cause as to him may seem just, and reserves all ques- 
tions of expenses. 

The amendments allowed were made, and the record 
dosed de novo. Thereafter a proof was allowed, and 
baring been led, parties' procnraton were heard, and the 
Sheriff-Subetitate pronounced the following Interloca- 
tor:— 

Having heard parties* procurators on the conduded proof 
and whole process, in pdnt of fact. Finds that in the month 
oi January, 1864, the pursuer was a ship carpenter in the 
empbyment of William Brodcatt, and on tue morning of 18th 
January he was sent along widi another ship-carpenter to do 
some work on board the "Petrd" steamer, of which veesd 
the defender is owner: finds that the pursuer went on board 
the " Petrd " soon after nx o'dock in the morning of that 
dav, and that he knew that she was intended to sail at ten 
o'dock; that part of the work which be had to do required 
him to go inside the paddle-box on the paddle-wheel, and that 
he did not begin that woric till about nme o'clock: Finds that 
it is the practice when parties go inside the paddle-box of 
steamers that they give or send notice of this to the engineer, 
to prevent acddents: Finds that on said morning the pursuer 
went inside tiie paddle-box without givins or sending any 
notice to the engineer, who, about a quarter oefore ten o'dock, 
ui iffnoranoe that any one was on the paddle-wheel, set the 
engine in motion, and the wheel at which the pursuer was 
wmdng revolved, and crushed the pursuer, who was severely 
immred and ultimatdy sent to the Infinnary: Finds that the 
iigury to the pursuer was caused by his own carelessness and 
nwlect, both m delaying his work within the paddle-box to 
so late an hour, and by going into the paddle-box without 
giving due notice to the engineer; In point of law. Finds that 
a party who sufiers injuries caused chiefly by his own cardess- 
nees and neglect is not entitled to reparation: Therefore sus- 
tains the defeacesi aBsoalzieB the defender; Finds the puxsuer 



liable hi expenses^ of which aOows an aoooont to be given 
in, and remits the same to the auditor to tax and ispoit, sad 
decerns. 

The pnrraer appealed, and parties pioeanlon hafiag 
been heard, the Sheriff jvononnced judgment ss fid- 
lows: — 

Having heard parties' procnraton under the pursuer*! sp- 
peal upon the Interlocutor appealed agi^asl^ snd made arias- 
dum with the debate, and considered the proof adduced, snd 
whole process, Finds that the present is an action for dsmsgei 
and soMtfiam at the instance of the pursuer, a ship^arpentv, 
against the defender, as owner of tiie steamer " Petrel," oa 
account of serious injuries sustained by him while engaged ia 
the execution of his duty as a carpenter in making repairs or 
alterations upon the paddle-wheels or paddle-lloata of the mid 
steamer *' Petrd," while lying at the Brooniielaw of GUmnr, 
on 18th January, 1864, and whidi injuries are alleged to have 



been caused through the eulpaUe negligenoe or ; 
of those on board the vessel acting under the defender, snd 
for whom he is reRKmdble^ in having suddenly, and withoot 
any notice or warning to the pursuw, set in motion the engine 
or other machinery of the ves sd , or caused the paddles to be 
moved while the pursuer was in the paddle-box in the ezeeo- 
tion of his duty in making some repairs and 
thereon, whereby the paddle-whed of the steame 
the pursuer was at the time employed was set In motieB, snd 
the pursuer was carried round inside the paddle-box of the 
steamer, and crushed between the floats of the paddles, sad 
had his right collar-bone and shoulder-blade broken, aod by 
which his system and constitution sustained a g reat shock, 
and his health has been severdy impaired, and he has been 
permanentiy disabled, and rendered unfit to earn a fivelihood: 
Finds that the defence on the merits is, that the pursuer did 
not suffer injuries to the extent alleged by him, and that^ ia 
so far as he did sustain injury, it was caused by his ova 
negligenoe or recklessness, by going into the paddle-box at sa 
improper time, and without giving notioe to we eittineer tbst 
he was going, which, it is alleged, he ought to have doae: 
finds that the pursuer was an entire stranffer to the ve sse l, 
and had been sent by his master, William Brodcatt, a psr^ 
employed by the defender, or others for him, to make esrtsia 
rep^rs or alterations on the vessd, and there is no evidenos 
to show that the pursuer knew, or was made aware ol saj 
rub as to giring notice to the engineer, or that his master, 
when he sent him to make repairs on the i^ e ss d , tdd him 
anything concerning such a rule: Finds that the oatestrofhs 
happened on the morning of the 18th January, 1864, wmls 
the vessd was lying at the Broomidaw Wharf; thai the pv 
suer went into the paddle box to make repairs or alteialioBB 
required, at nine o'dock ▲.v., and was still in it whan the 
engine was set agdng and the paddles pot in motion, and he 
was so mudi crushed and injured that he oould not cell est 
for asdstanoe: Finds it proved that the steaoMs's tiias 
advertised for starting on her voyage was ten o'clock iJC, 
but tiiat the engine was started and the vessd put in motioa 
twenty minutes before ten o'dock, and that the porauer got 
no notice of any kind before the paddles began to move: 
Finds that it was impossible to do the work whidi the poisoer 
had been ordered to do without going into the paddleboa; 
and the engineer of the vessd was so dtuated that he codd 
see the pursuer go in, and the pursuer spoke to the cngiaeer 
before going in: Finds that the pursuer was a sober sad 
well-conductod man, and is proved to have been that momlsg 
quite sober, although he had taken one glass of whisky 
before boginning his work: Finds it proved that in the 
general case notioe is given to the engineer of the vewl 
when a man goes into the paddle-box to make remirsor 
alterations, but tiiere is no evidence to instnict taat tbe 
pursuer, who was not one of the crew, and did not bdoqgte 
the vessel, but was an entire stranger, was ever made awar^ 



or was in point of £Bu:t aware of any such praetioe of giviqg 
'or any one dw, or that he was waned 
by any one that the vessd was to be put in mo^n befoie 



ten o'dock, the hour advertised for her starting: Finds tbst 
there is no evidence of any undue dday on the pursuer^ pert 
in going into the paddle-box and execating the wok le- 
quirod, sedng it is proved that he went at nine o'clock A.I. 
to do a job which did not require half an hour^ and the 
Tend was adyertised to sail at ten o'clook, whidi wis knows 



SHERIFF COURT REPORTa 



145 



to Uw pnnoer: "Finds U proved that the iojnriee miBiamed by 
tbe puiuflr were very eevere and aerioos, his collar-bone 
haviog been broken and hie body severely braised and 
enabsdi and that be was with difficulty extricated alive from 
the paddle-wbeeb of the vend, and had to be sent to the 
Infinnaiy, where he renuiined from the 18th of January to 
tbe 80ih of March; and that when sent ont of the Infirmary 
be wss inca|»able of doing his usual work, and has been 
penasnently disabled from working, except at light employ- 
nwnt, SQch as going messages, or the like^ at 5b a weex, he 
being a married man, thirty-six years of age, with two child- 
ren, end earning 22s a week of wages when he met with the 
bjories: !Finda that some of the evidence adduced for the 
deiender, Mui, in partaoolar, that of the witness Wighton, 
who sMsted in extricating the pursuer from the vessel, and 
ouning him on the quay and thence to the Infirmary, is 
mndi uaken by the evident bias which he evinced to aid tbe 
defender, his employer, by putting questions to the pursuer 
both at tiie moment he was taken up from the paddle-wheel, 
snd was in great agony from the injuriee sustained, and 
afterwards, on the same day, at the Infirmary, as to who 
was to Uame for the catastrophe: Finds that, in the drcum- 
itsnoes of the oaae as proved, no fiiolt is to be ascribed to the 
puisoer in obeying the orders of his empbycr to go into the 
paddle-box to make the necessary repairs, seeing he was never 
infonned or made aware of any rule as to giving to the 
engineer notice of his going into the paddle-box to make 
lepaiis; and seeing that, in the ctroumstancesy he was en- 
titled to rely on reoeiving notice from the engineer of his in- 
tention to start the engine, if the vessel moved before the 
advertiied time of sailing, which was ten o'clock: Finds that 
the engineer was deariy in faulty and to blame, 1st, for not 
making the porsuer aware of tbe alleged rule of any person 
going inside the paddle-box giving notice when he went in; 
2d, for starting the engine and patting the paddle-wheds in 
motbn at least twenty minutes before the advertised time for 
the vessel sailing, at ten o'clock; 3d, for not giving notice to 
tbe pursuer when he had seen him about the paddle-box, and 
be was himself at the other paddle-box, that he was to start 
the engine twenty minutes before the advertised time of the 
veawl's sufinff, so as to warn the porsuer to get out of danger: 
Finds that the engineer of the vessel was in the defender's 
employment^ and wo pursuer, being a stranger to the vessel, 
the defooder is liable for the damages arising from the fiault 
or neriect of the en^neer: Therefore alters the Interlocutor 
OQm{Mained of, sustains the appeal, and finds damages due to 
the pursuer; modifies the same to £1 00 sterling, for which 
nun, with tbe legal interest thereon from the date of citation, 
deoeorns against tiie defender: Finds the defender also liable 
to tbe pursuer in expenses, of which allows an account to be 
given u, and remits to the auditor to tax the same and 
report, and decerns. 

Act, J. L. Laso. 

Alt, MnoEKLL, Allabdiob, k Mitchxll, 



18th Ssftkmbsb, 1865. 

SHERIFF BANKEUPTCY COUET, PEETHSHIEB— 
PEETH. 

(Hb Shibifv Babolat, LL.D.) 



SeqneBtration of Alexander Douglas* 

Seqnegtrataon — Examination— Objection.— The hro(her 
of a bankrupt being examined hy ike trustee regarding 
the bankrupts affairs, objected to answer a particular 
question on the ground ihat it referred to the subject of 
a depending action at his instance against the trustee — 
Objection repelled, 

Lf the fleqneBtration of Alexander Douglas, the bank- 
nipt, in his examination, mentioned three farms, all of 
whidi were nnder his management. One he held in his 
own name, and for his own behoof, another was in tbe 
joint name and for the joint behoof of himself and his 



brother John, and the third he stated was held in the 
Bole name and for behoof of that brother. He stated 
that the farms in dispute had been stocked hj fVuds 
derived from tbe succesnon of their father. The trustee 
thereon obtained a warrant to cite the brother to be 
examined in the sequestration, who thereon presented a 
petition for interdict against tbe trustee interfering with 
the two last-mentioned farms. At the diet of exami* 
nation, the brother appeared with an agent, and the 
following procedure thereon took place:— 

Interrogated— Did Alexander make any arrangement 
with you, your mother, brothers, and asters, r^arding 
your father's property, either at the time of your fiither'a 
death, or afterwards? 

Objected by his agent— The question opens up the 
transactions between the bankrupt and his father's family 
which originated the taking of the farm of Greftnascalag, 
which at present forms the subject of an action in the 
Sheriff Court at his instance, and the object of the 
exanunation is to lead a precognition on oath to obtain a 
defence to the said action. 

The Sheriff-Substitute called on the agent examining 
now to state the object of this examinaUon. 

Whereon the agent stated that the bankrupt's affiura^ 
from his connection with his brother now under ex* 
amination, in the three farms is such that it is impossible 
for the trustee to obtain distinct and full informati<m 
relative to the interest of the bankrupt, except by an 
examination of the parties tfaemselyes, and as it appears 
that the interest of tbe bankrupt and this witness became 
mingled on the death of their father, the trustee can 
only understand the state of matters by obtainmg infer* 
mation as to the nature of their transactions from the 
date of their father's death imtil the present time. 

The Sheriff makes avizandum with the objection, and 
adjourns the diet until the same be decided. 

(Signed) Hugh Barclay. 

Perth, 18th Septettiber, 1865.— Haring made avizandom 
with the objection taken by John Douglas to his proposed 
examination in the sequestration. Finds that it sufficiently 
appears that the said peraon ** can gi?e information relati?e to 
the bankrupt estate," and therefore he is bound to answer aU 
"lawful questions" which may lead to the obtaining of such 
information; therefore, repels the abjection, and or£uns him 
to appear and answer all such lawful questions nnder certifi- 
cation. (Signed) Hugh Babolat. 

NoTB.— The bankrupt law is highly privileged. It does 
not assume the aspect of an ordinary litigation as between 
Indiriduals oontending for some single subject, but it is 
intended to supersede all separate actions. The general body 
of creditors represented by the trustee are entitled to collect 
into a common fund the whole estate, and, recognising or 
setting aside indiridual preferences, to diride the funds 
amongst the whole just and lawful craditors. Most coeravie 
powers for obtaining information and recovery of assets are 
conferred on the trustee, which do not eiist at common law 
in fiftvour of individual creditors. 

The power of a trustee to obtain information, has firom time 
to time been increased by every subsequent statute in bank- 
mptcnr. Under the 12 Greo. III., chap. 72, the bankrupt alone 
was liable to examination, but not on oath. Under the 28 Geo. 
III., chap. 18, the bankrupt's family and others mighl be 
examined, but not on oath. By the 82 Geo. III., chap. 7i^ 
the trustee might call for the examination of these parties 
even on oath, if he found it necessary for the purpose of obtain- 
ing a full discovery of the bankrupt's estate and effects. The 
2d and Sd Victoria, chap. 41, is in this respect identical with 
the existing statute 1856, and requires all such ezammations 
to be on o&i. > 

l2» 
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Under the former Uw of evidence there was the objection 
that a parCy to a suit could not be a witness either for or 
againet himself. But this has been removed in modem ImIb- 
lation, and the baakropt law, it is seen, has adapted itself to 
this change in the common law. 

In the case, 3d December, 1844, Pollock, the brother of the 
bankrupt, and who was a large dumant on the estate, was 
held bonnd to prodnoe a pass-book in his ponession, eren 
^ogh sQch prodactioa mi^t cot down his daim of ranking 
on the estate. In the case, 26th May, 1856, Baniett, a per- 
son apparently no relative of the bankrupt, was called to 
give inrarmation on oath in regard to the estate. He objected, 
Eecanse the cirenmstaaces on which be was to be examined 
were not first set forth; hot the Court held he was boond to 
submit to examination without any such previous information. 
In the case, 7th December, 1858, Sawers, the motherin-Iaw 
of the bankrupt^ was held bound to submit to examination, in 
order to trace the funds of the bankrupt, though the witness 
had already instituted legal proceedings, and aBeged that ihe 
examination was intendmi as a precognition to obtain informa- 
tion to foimd a defence against iMr daim. Lord Cowan 
deUrered the judgment of the Court, and remariced, ''We do 
not think that interrogatories huly put, which may lead te 
the divulging information leading to the discovery of effects or 
money in which the creditors are interested, or to the investi- 
gating of covert arraoffements or transactions should, except 
on very strong ffrounds, be disallowed. To justify a line of 
Inquiry having this for its object, it is not necessarv for the 
trustee to show previous covert or complication of interest 
between the conjunct and confident party to be examined, and 
the bankrupt. The very purpose of the investigatbn is to 
search such matters out where they exirt; and the utility of 
this procedure, when confined to its proper object, and kept 
within legitimate bounds, cannot be over estimated." In the 
case, 4th June, 1858, Binney, the biw agent of the bankrupt, 
was ordered to submit to examination, though the object was 
to inquire into a transaction whereby he had become the 
owner of the furniture of the bankrupt. Lord Deas observed, 
" If the questions be properly directed to obtaining information 
as to the bankrupt's affiurs, ihey do not necessarily become 
nnlawf ol because they may inodentally lead, at the same 
time, to revelations unfavourable to the pecuniary interests of 
theperson examined." 

lie cni^ exception to the rule above recognised Is where 
the <}Qestion leads to erimkuUe the witness, or where the 
exammation is not to increase the assets, but to cut down 
some daim the witness has against the estate. In the former 
case, the witness is protected under the generally received 
axiom of common law. In the latter oase^ the trustee can call 
on the claimant to support and prove his daim; and if not 
satisfied with the evidence, he may reject it But he has no 
other means of ascertaining the extent of the estate, and of 
collecting the assets, than by calling on all who can give inform 
mation to give it. It matters not that in so doing there may 
be disdosed such facts which mav tend to the disi^vantage of 
the witness. In general, such will be the case, but this is not 
to stay the trustee from obtaining all necessary information. 
Indeed, such examination may, in the result, be for the 
advantage of the witness himMlf, for tiie information given 
may establish his right to certain properties so undoubted 
that the trustee may yield the matter, and refrain from plung- 
ing him and the estate into oostiy litigation. The distinction 
is well illustrated by the case 2lBt January, 1856, PauL 
There the trustee had instituted an action to reduce a bond 
granted by the father of the bankrupt, and he dted the law 
agent of the party, in right of the bond, to be examined, 
^e Court there refused to permit such examination. In the 
present case, it is disdosed m the examination of the bank- 
rupt, that there were three &rms managed in common — one, 
he admits, was for his sole behoof, another, he says, was held 
jdntiy by him and his brother, the intended witness, and a 
third was sddy for beh^^ of the brother. Under these cir- 
cumstances, it is the trustee's duty, before proceeding to 
attach the effects on the two last-mentioned £uins, to ascer- 
tain how the £scts really stand. He may, on the informa- 
tion to be obtained, yield one or other of the farms, and 
so save the estate and the wUneta a deal of expensive iHiga- 
t&cm. 

It will not avoid the ordeal of examination that the witness 
first had recourse to law by obtahiing an interdict agunst the 
trustee interfering with two of the fjumB, eTm b«f«« the 



trustee had taken no active measures to that end, hot after 
the witness was called to give evidence. 

If he were obliged to submit to the examination, then his 
having first had reoourse to law will not diange the obbgstkn. 
It might have been different had the trustee instituted «a 
actbn of reduction of the leases, or brought a oonnt and reck- 
oning, and then sought an investigation, by examinatioB on 
oath, which could be more regular^ obtained in his actioos. 
This would have brought his plea under the rule of exemption 
recognised in the case of Paoiy tupra, 

(Initd.) H.II 



16th SimiCBny 1865. 

SHEBIFF COURT LANARKSHIRE— GLASGOW. 

(SHBBIFF8 Sm A. Auaov, Babt., ahd Abos. Sksb.) 

William Gukn, Sen., v. William Gunk, Job. 

ProoesB— CesTM bonorifm— Caotion far expenfles.— Is m 
action raiaed by a father who had obtained decree of 
oeerio bonomm, on^f on trhaee estate a tnutee for 
behoof of creditors had been duly appointed^ againsl Ik 
son for aliment famished to def endows ^hild^ no agrtt- 
ment for payment having been entered uUo^^Held Aat, 
although the trustee had refused to be a party to (he 
action^ the pursuer was not obliged to find caichoa, ti 
respect that no disposition^ omnium bcmorom, had been 
executed nor decree ofcoatao extracted. 

Aliment— Liability of father to repay grand&ther of 
child for same.— ^TeU tn the above action that die de- 
fender was liable to repay the pursuer for alisunt of 
hisy the defender's^ child. 

Tub pnnner, William Gann, Sen., institatod thai actioa 
Jigainat the defender, William Gonn, Jon., " for and on 
aooount of the clothing, maintenance, and upbringing by 
the purmier of the defender's son for and daring the 
period from 12th September, 1857, till 16t]i Februaiy, 
1863." The defender stated, as a preliininary plea, that 
the pnisner had no title to sue, in respect that liea{^lied, 
and by decree dated on or about the 20th October, 1862, 
obtained the benefit of cessio bonorum^ and that a trot- 
tee was appointed to act for behoof of the creditocs, snd 
that the pnisaer was thus diyested of hia evtateswftt 
that date; and on the merits, he pleaded that the child 
had been taken giatnitonsly by the pnisaer, and that he, 
the pursuer, had neyer asked or claimed payment fironL 
the defender of any sum whatever for the upbringing of 
the child; and he &rther pleaded that he had paid cer- 
tain sums on account of the paisuer, which aums more 
than compensated him for any oatlay to which be had 
been put for aliment for the child from the date of the 
decree of cessio diyesting the punnier of his estates tfll 
16th February, 1863, libelled. 

Regarding the prdiminaiy pica the prooeaB*of cesis 
referred to was produced, and the trustee was dted tc 
appear in the action for his interest, but fiuled to doao* 
The Sheriff-Substitute, saataining the plea, ordained the 
pursuer to find caution in the following Intcrlocntor sod 
Note:— 

Glasgow, 25th March, 1864.— Haying heard partiei' 
procurators on the preliminary plea for the defender, 
Finds that by decree of this Court dated 20tfa October, 
1862, the punnier obtained the benefit of cessio bononm^ 
and Thomas Giffordi tailor and dothier, Qffotd SM^ 
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GUuigow, was appointed trustee for behoof of the pur- 
ner's creditors, and the pursuer was at that date divested 
of bis estates: Finds that the said Thomas Gifford was 
cited to appear in this action for his interest, but failed 
to do so: Finds in these circumstances that the pursuer 
IS not entitled to proceed with this action unless he finds 
caution for expenses; sustains the preliminary plea, and 
ordains him to find such caution within six days. 

(Signed) Archd. SHirn. 
NoTB.— The general rule is, that when a pursuer is a 
bankrupt, or is suing a process of cessio honorum^ or is 
diTested of his estates under a decree of cessio honorum, 
he cannot insist in an action at his own instance unl^ 
he finds caution for expenses past and future, or unless 
the trustee sist himself as a party. The object of the 
rule 18 to a£ford protection to the party who is convened 
in a law suit by a bankrupt divested of his estates, and 
as it is the duty of the trastee to make available all 
claims competent to a bankrupt, it is to be presumed, 

I when he does not appear, that the action is groundless. 

I This presnmDtion is strengthened in this case by the fact 
that although the greater part of the alleged debt sued 
for in this actbn was incurred before the pursuer applied 
for cessio^ it is not contained in the state of his affairs 
produced in the process of cessio, (Initd.) A. S. 

The above Interlocutor was appealed to Sir Archibald 
Aliaony who recalled the order to find caution. The 
following is a copy of his lordship's Interlocutor: — 

Glasgow, 27th May, 1864.— Having heard parties' 
procoiators under the pursuer's appeal upon the Inter- 
kxaitor appealed against, and whole process, Finds that 
this is an action for payment of £56 13s 6d by a father 
against his son for aliment said to have been furnished 
l^ the pursuer to a grandson, the defender's child, be- 
tween 12th September, 1857, and 16th February, 1863 : 
Finds that the pursuer obtained decree of cessio bonorum 
in this Court on 20th September, 1862, and Thomas 
Gifford was appointed trustee for the creditors under the 
decree on 24th October, 1862: Finds that this process 
was, by order of Court, intimated to the said Trustee, 
bat he has not entered appearance in it: Finds that the 
question under the present appeal is an incidental one, 
and it is whether the pmrsuer is bound to find caution 
for expenses in these circumstences before insisting 
farther in the action. In respect the trustee under the 
cessio holds off and has not sisted himself as a party in 
the aotbn, and no disposition, omnium bonorum^ was ever 
executed by the pursuer, and decree of cessio was never 
extracted; and in respect the title of a trustee appointed 
under a cessio does not extend to acquirenda^ but only 
embraces acquisita^ and the claim under the present 
action relates to acquirenda^ to which no one has or can 
hare a title, except the pursuer alters the Interlocutor 
appealed against: and Finds that the pursuer is not 
bound to find caution for expenses: Therefore recalls the 
order upon him to do so, and remits to the Sheriff-Sub- 
stitute to proceed in the action as accords. 

(Signed) A. Alisok. 

Both parties were allowed proof of their averments, 
and a conjunct probation. The pursuer objected to the 
defender having a proof of a portion of the counter 
claim, in respect that there was no date of the alleged 
payments, but both the Sheriff-Substitute and the Sheriff- 
Depute allowed proofs as above. The same having been 
led and parties heard, the Sheriff-Substitute dismisBed 
the action with expenses. The following are the Inter- 
locutor and Note: — 

Glasgow, 26th April, 1865.— Having heard parties* 
procurators on the concluded proof, and whole process — 
Xn point of fact, Finds that the pursuer, who is the 



defeuder^s father, kept and mainteined in his own house 
the defender's son, William, a child of tender years, from 
12th September, 1857, to 16th February, 1863: Finds 
that the pursuer voluntarily took the defender's son into 
his house, and maintained and brought him up there, 
and he does not aver that the defender engaged to pay 
him aliment therefor: Finds that the defender was in 
this country when his son went to live with the pursuer; 
that he went to Australia in the end of 1858, but re- 
turned to this countrv in December, 1860: Finds, that 
during the whole period the defender's son resided with 
him, the pursuer never either asked aliment from the 
defender, or requested him to remove tfie child: In point 
of law, Finds, in those circum8tance3, that the pursuer 
must be presumed to have alimented and brought up 
the defender s child animo donandi: Therefore sustains 
the defences, assoilzies the defender, finds the pursuer 
liable in expenses, of which allows an account to be 
given in, and remits the same to the auditor to tex and 
report, and decerns. 

(Signed) Arcud. Smith. 

Note. — ^Tho defender's child went to live with his 
grandfather, the pursuer, in these circumstances: — ^The 
defender was at sea when his first wife died, and the 
pursuer took the child to his own house, where the 
defender found him on his return home to Glasgow, in 
May, 1857. From that time till 12th September, 1857, 
both the defender and his child lived with the pursuer, 
the defender paying hi) father a board. On 12th 
September, 1857, the defender married again and left 
his father's house, but his child, the subject of this 
action, remained with his grandfather, who made no 
stipulation with his father about his board. After his 
secoud marriage the defender remained about sixteen 
weeks in Glasgow, and the pursuer kept his child all 
that time, and never requested his father to remove or 
pay board for him. The defender again went abroad 
for two years, and on his return he finds his child still 
with the grandfather, where he remains for two years 
more without any claim for aliment being made. £rs- 
kine. Book ili., title iii., sec. 92, where, treating of cases 
in which aliment is presumed a donation, says— ^^ The 
maintaining in bed and board of one who is come of full 
age is in law accounted a donation, because it is pre- 
sumed that he who affords the alimony, if he does not 
stipulate for himself that he sliall have an allowance in 
name of board, makes him whom he maintains welcome 
to his house cither for the sake of his company, or in 
consideration of the service he expects from him." And 
agiin: ^^ If the minor's father be alive, he who entertains 
the minor is presumed to do it animo donandi^ for if he 
intended to exact board he ought to have made a 
previous bargain with the father." If this is the law 
with regard to strangers, it is much more so where tho 
parties stand in the relation to one another of grand- 
father and grandson. (Initd.) A. S. 

The pursuer having appealed, the Sheriff-Depute, 
after hearing parties, pronounced the following Inter** 
locutor: — 

Glasgow, 16th September, 1865.— Having heard 
parties' procurators under the pursuer's appeal, upon the 
Interlocutor appealed against, proof adduced, ana whole 
process. Finds that this is an action for payment of £56 
13s 6d, at the instance of a grandfather against the 
defender, his son, for aliment furnished to a grandson, 
the defender's child, from four to six years of age, diur- 
ing the absence of its father in Australia: Finds that 
the onits at common law, of supporting a child, lies 
on its father, and not on the grandfather: and that if 
aliment has ex pietate been famished by the grandfather, 
it vests in him a right of relief against the father, the 
proper debtor: Finds that donatio non presumitur^ and 
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that there are no ctrcnmstanoes here which go to orerride 
this presumption, and throw the liability for the aliment 
off tne shoulders of the defender on those of the pursuer, 
the grandfather of the child; Finds that there is no 
question of prescription here, and the parties are both in 
toe rank of working men: Finds it prored that the 
defender paid boanl to the pursuer, at the rate of 12s a 
week, during the time that he lived with the pursuer, 
but there is no evidence of his having paid the pursuer 
after he went to Australia, leaving his son a buracn On 
the pursuer, who was vergens ad inopiam^ was forlorn, in- 
carcerated, and was five months in prieon, and at last sued 
out a process of cessio in this Court: Finds that daring 
the greater part of the time for which the board is 
claimed the defender was in Australia : Finc^ it proved 
that the pursuer^s wife, when ill, complained loudly that 
she could get nothing from the defender for the aliment 
of his own son : Finds, in point of law, tha^ if a party 
aliment a person of full age without stipulatmg for pay- 
ment, he is presumed to do so animo donan^i ; but that 
presumption bos no application in the present case, where 
the party alimented was a child of from four to six years 
of age, and the party liable in the aliment was during the 
greater part of the time absent in Australia, and the 
board and aliment was furnished by the grandfather of 
the child ex dehito naturali et expietate: therefore alters the 
Interlocutor complained of, repels the defences, and finds 
the^ defender liable in aliment for his child ; but, in respect 
the rate of 4s a week claimed seems in the circumstances 
to be rather high, especially as it is for so long a period 
as 283 weeks, and brings out a claim against the defender 
of £56 cdds, modifies the aliment demanded to £30 sterling 
in all, for which sum, with interest from the date of 
citation as libelled, decerns against the defender : Finds 
the pursuer entitled to expenses, but subject to some 
modification in respect of the j^/um petitio^ of which 
appoints an account to be given iu, and remits to the 
auditor to tax the same, and to report, and decerns. 
(Signed) A. Alisox. 

Alt, J. M. Lako. Alt. Wu. MuBoocH. 



22l) SSPTBlfBEB, 1865. 

SHERIFF COURT, LANARKSHIRE— GLASGOW. 

(Shsbiff H. Glabsfobd Bbll.) 

Daniel Cordon v. Appeal CoMMnrEB of tde 
'Board of Police, Glasgow. 

Statute 25 & 26 Vict., cap. 204, S. 44 (Glasgow Police 
Act)— Interpretation. — A clause in an Act ofParlia* 
ment levying an assessment upon owners of horses^ held 
not to apply to owners of mules. 

The following Interlocutor and Note were pronounced 
by Henry Glassford Bell, Esq., Sheriff-Substitute, on an 
appeal by Mr Daniel Gordon, Bluevale Street, Glasgow, 
against the decision of the appeal committee of the Board 
of Police, Glasgow, finding him liable in an assessment 
of two guineas, in respect of two mules kept by him. Mr 
Gordon admitted that he kept the mules in question, but 
pleaded that there was no clause in the Act of Parliament 
assessing mules. The committee, however, having held 
that mules were included under the word horses, the 
present appeal became necessary: — 

Glasgow, Sept. 22, 1865. — Having resumed connderation 
of this appeal, which has lain over for some time at the 
request of parties, and having again heard their procurators; 
for the reasons stated in the annexed Note, Bustalns the ap- 
peal, and disallowB and discharges the aaseasment complaint 



of: finds the respondent liable in expenses, allows an aceeoBt 
thereof to be given in, and remits the same to the auditor to 
tax and report, and decerns. 

(Signed) Hkvbt GLABBtovD Bell, 

NoTE.-^All preliniinary objecUons to the eompetency ol 
the appeal, if any such exist, were waived by the respondent, 
and it was discussed exclusively on the merits By sectioB 
44 of the GUagow PuUoe Act, authority is given to the 
Board to impose annually an assessment of one guinea ia 
respect of any " horse kept or used within the city, ezoept 
horses used ezdutively for agricultural purposes, or for tow* 
ing on any canal." And by section 52 this assessment ii 
made payable by " every occupier of a land or heritage, sad 
every person residing within the dty," who has kept or need 
horses within the city at any time during the year to whidi 
the assessment applies. The appellant was ssscssrid, as the 
notice served upon him bears, in the som of two gninesa, ia 
respect of two horses kept or used by him within &• city for 
the year from Whitsunday, 1864, to Whitsunday, 1865. 
The objection to the assessment is founded on the averment 
that the appellant kept or used no horses within the city 
during any part of sud year. The answer is, that the 
appellant admittedly kept and used two mules, and that sa 
assessment on horses comprehends and indndes an assessment 
on mules. In support of this view the works of Bo£bn, 
Cuvier, and other eminent naturalists were quoted to show 
that both the horse and mule are of the ^aiits eqmm, of 
which genoB there are said to be six varieties, indoding tbe 
ass, the xebra, and the wild mule. There mi^t have beea 
validity in this answer if the Act had anthoiised an asaea- 
ment on the genns equus, and not umply on the hone. 
Although an animal be of the same eenus as another animal, 
it is not therefore the same ammaL If the argument is good 
for anything, a zebra in a osravan wonld be as aooesslble ss a 
horse, but a sebra in the ordinary use of lai%nage cannot be 
said to be a horse, neither is a horse an ass or a mole. The 
definition of the word " mule,** both in Webster's and tbs 
Imperial Dictionary, is '' a qnsdruped of a mongrel breed, 
usually generated between an ass and a nsare, sometimes 
between a horse and a she-ass. These animals are mostly 
sterile.*' This definition could never apply to the word 
*' horse." There is not a syllabb in tiie interpretation 
danse of the Act to the efiect that the word ''horse* 
is to include mule, ass, or any other animal, and tiie ex- 
ception in the enacting section in fiivonr of horses " nsed 
ezclusivdy for agricultorsl purposes, or for towing on any 
canal," seems to im|4y that the legidatore meant the tax 
to apply exdusivdy to horses, as ndther mules, asses, nor 
sebraa are almost ever used for the excepted purposes. 
'*The words of a statute," says Dwarris, "are to be takes 
in their ordinary and familisr signification and import^ 
and regard is to be had to their general and popular nss." 
And again, "where certain speofio things are taxed or 
subjectmi to any charge, it seems prob^le that it was 
intended to exdude anything else even of a similar natore;* 
and findly, " it is a well setued rule of law that eveiy diaige 
upon the subject must be impoeed by dear and nnsmhignons 
langusge. Ads of Parliament whicm impose a doty upon the 
public will be critically construed with refereaoe to the par- 
ticular Unguage in which they are expr e ss e d. Where there 
is any ambiguity found the oonstniction most be in fovonr of 
the public, be(»use it is a general rule that where the pdbGo 
are to be charged with a bioden, the intention of the legislsr 
ture to impose tiiat burden must be explidtly and distinrtly 
shown." Such distinctness has been carefuUy attended to in 
the Assessed Taipes Act, the General Turnpike Act^ and other 
statutes, where rates payable for a horse, a mule, or aa ass 
are all separately specified, and commonly vary, because Uie 
animals are different If the Glasgow Poliee Board vsAes 



Gla^goiR 
for a statutory power to assess the keepers of males sm well as 
of horses, it must have snch power oooierred in eamress tcnns 
by Parliament. (Initd.) H. 6. B. 

Act. Ghbistib. Alt. G. Paubsov. 
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14th JuRS, 1864. 

SHERIFF COURT, PERTHSHIRE— PERTH. 

(Shibifvb Gobdok and Babolay.) 

The Scottish Insurakcb Go. v. Jambs Millcb & 
James Macleish. 



Jtradiotion— Sheriff Court— Proof— Improbation— Act 
I of Sedenint, 10th July, 1889, sect. 91.— /n an action 

I founding an a hond^ (he defenders alleged that the deed 
vas forged— Held tkat^ under the Act of Sederuni, a 
proof of this exception was competent although the deed 
wasy ex facie, regularly executed^ and after a proof 
defenders assoilzied, 

Tai8 action was for payment of £100 sterling contained 
in and dne by a bond and assignation dat^ 22d October, 
1859, alleged to haro been granted by the deflenders 
along with John Doctor, then banker in Methyen, and 
Jaaies Brongh, then catUe dealer, CaraehiU, near Moth- 
Tea^in favour of the porauers, with interest. The test- 
ing dause of the bond was in these tenas : — ^^ In wit- 
BMB whereof theee presents written on this and the two 
pf'eoeding pages of stamped paper by Hunter Douglas 
Plain, dtfrk to the aaid ^oottish Union Insurance Com- 
pany, aie sabscribed by us, the said John Doctor, James 
liiller, John M^Leish, and James Brough, all at Meth- 
I no, upon the twenty-second day of October, eighteen 
hundsed and fifty-nine years, before these witnesses, 
i Bidiard M^Artl^ur, station agent at Methren of the 
Perth, Almond Valley, and Methven Railway, and John 
SimnMe, fanner, Methven." 

Hie pmsners pled (1) That as parties to the bond and 
asBignation, the defenders are liaUe for the debt sued 
for ; (2) The bond founded on is, exfdcie^ valid, and it 
is incompetent to set it aside in the Sheriff Court ; (3) 
The defenders having subscribed the bond founded on, 
tnd allowed it to be put into the hands of the pursuers 
as a gennine document, they are barred firom stating the 
plea that the statutoiy solemnities have not been ob- 
lenred. 

The defenders pled— (1) The bond libeUed on is not 
subscribed by the defenders, and cannot found any action 
against them, and the Sheriff has jurisdiction to decide 
Uus case on the averments made by the defenders by way 
of ezosption; (2) The bond is improbative, in respect 
the instmmentary witnesses did neither see the de- 
fe&den subscribe the bond, nor hear them acknow- 
ledge their signatures thereto ; (3) The pursuers having 
ascertained by the investigation and report of their own 
agents that the said bond was improbative, the present 
actbn at their instance is nimuous and oppressive. 

Parties having been heard, the Sheriff-Substitute pro- 
noonoed the following Interlocutor :— 

Perth, 19th August, 1868.— Having heard parties' 
procurators, and made avizandum with the process, re- 
pels the pursuer's third plea in law, allows the defenders 
a proof in improbatton (tf the bond No. 6 of process, and 
that the same is not their deed, not being subscribed by 
them, and allows the pursuer a coojunct proof^ grants 
diligences against witnesses to enforce their attendance 
at sach diets as may be forthwith fixed. 

(Signed) HyoH BAbclat. 



The pursuers appealed, and the appeal was disposed 
of by the following Interlocutor :— 

Edinburgh, 26th February, 1864.— The Sheriff having 
heard partus' jwocuraton on the pursuers' appeal, and 
made avizandum witb and considered the process, dis* 
misses the appeal and affirms the Interlocutor appealed 
from, it being understood that liie only matter allowed 
to be proved in defence in this process is, that the alleged 
signatures of the defenders to the bond are forged. 

(Signed) Edward S. &>bdok. 

Note.— The Sheriff thinks that in an action in the 
Sheriff Court, founded upon a bond or other document 
alleged to have been signed by a defender, it is compe« 
tent for the defender to plead that hd never signed the 
document, and that without reduction. (See Act of 
Sederunt, July 10, 1839, s. 91.) But he does not think 
that it is competent for the defenders to object to the 
deed upon the ground that even although they did sign 
it, they did not do so in the presence of witnesses. In 
the case supposed, having signecl it, the bond may be re^ 
garded as to some extent the deed of the granters, liable 
to be set aside indeed, but only in a process of reduction. 
It appears, however, that in such a case where money 
has been afterwards advanced on the faith of the gran- 
ters* subscription, the improbative character of the deed 
will not prevent its being founded upon by the party 
who has advanced money on the faith of it. {Church of 
England Life Assurance Company ^ 12th February, 1857, 
and 17th July, 1857, 19 D, 414 and 1079.) 

(Initd.) E. S. a. 

A proof was accordingly led, and both Doctor and the 
alleged witnesses deponed that they, the instmmentary 
witnesses, did not see the defenders subscribe the bond, 
or hear them acknowledge their signatures. The case was 
thereafter fully debated before Sheriff Barclay, who 
pronounced the following Interlocutor :— 

Perth, 14th February, 1865.— Having heard parties' 
procurators, and made avizandum with the proces. Finds 
that the defenders have £Biiled to improbate their signa* 
tures to the bond No. 6 of process : Therefore sustains 
the same as genuine, repels the defences, decerns against 
them in terms of the summons: Finds them liable in 
expenses, and remits the account thereof to the auditor to ^ 
tax and report ; farther forfeits the improbation money, 
and allows the pursuer to uplift the same. 

(Signed) Hugh Barclay, 

Note. — ^The presumption for genuineness of writing, 
and the proof to the contrary, rests wiUi those alleging 
such. The defenders were not strangers to Doctor. 
They were under obligations to him, and had subscribed 
for him, recommending and accommodating him in other 
respects, and their own testimony is not very strong in 
disclaiming their signatures. It looks that their otjection 
was founded on the objection to the testing of the deed, 
rather than the genuineness of the signatures. The 
opinion of the engraven (not now in very high repute) 
is on the side of the genuineness, and, above all, the 
real evidence arising from comparison with the senuine 
signatures leave no doubt on the mind of the Substitute 
but that the signatures to the bond are truly those of 
the defenders. (Initd.) H. B. 

The defenders appealed, and after hearing parties, 
Sheriff Gordon pronounced the following Interlocutor, 
reversing :— 

Edinburgh, 14th June, 1865.-^The Sheriff haTins 
heard parties' procurators on the defenders' appeal, and 
made avizandum with and considered the f^oof and 
whole process, sustains the appeal, reoalls w Int^rio* 
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cator appealed from, and Finds that the parsaen have 
admitted that there were no attesting witnesses to the 
signatares alleged by the pnrsners to be the signatures of 
the defenders: Finds that the pursuers have failed to 
prore that said signatures are the genuine signatures of 
the delinders; and therefore assoilzies the defenders 
from the oondusions of the action, and decerns: Finds 
them entitled to expenses, appoints an account thereof 
to be lodged in process and laid before the auditor for 
taxation. (Signed) Edwabd S. GrORDON. 

Note.— The pursuers' claim, as concluded for, is 
founded exclusiyely upon the bond No. 6 of process, 
which is, ex facie^ a regularly- teeted or probative deed. 
The defenders, therefore (as the case was presented on 
the closed record), required to undertake the onus of 
proving that the signatures bearing to be the signatures 
of the two defenders, Miller & M^Leish, are not genuine. 

But since the proof was allowed, the pursaera have 
admitted ** that tne bond was not signed in presence of 
the instmmentary witnesses,*' which admission was 
clearly intended to represent that the parties who sign 
the lx>nd as witnesses are not witnesses to the alleged 
signature of the two defenders. If that admission had 
been made on record, the defenders would have been 
entitled to absolvitor; because there is no ground of 
liability set forth in the record, or proved, other than 
the signatures represented to be the subscriptions of the 
defenders to the bond. The above admission havins; 
been made by the pursuers, the Sheriff does not think 
that they can succeed in getting decreet in this process. 

But farther, assuming that the case required to be 
decided upon the result of the proof as to the fact 
whether the signatures alleged to be the signatures of 
the defenders (Miller & M^Leish) are their genuine 
ognatures or not, the Sheriff is of opinion that the 
dMenders are entitled to absolvitor. It being admitted 
that the witneases who subscribe the bond did not see 
the defenders subscribe it, or hear them acknowledge 
their signatures to it, the pursuers cannot now claim the 
presumption of the genuineness of the subscriptions which 
prevails in the case of a fegularly-teeted or probative 
deed. The onus of proving the genuinenesB of the sig- 
natures, therefore, rests on the pursuer's seeking to put in 
evidence the document to which they say the defenders' 
signatures are attached. TAnderson & Gall, 16th April, 
1858, iii. M'Queen, 180.) Apart from the evidence 
afforded by a comparison of the signatures in question 
with the admitted genuine signatures of the defenders, 
the evidence of the pursuers consist of Mr Doctor alone 
in regard to Miller's signature, and of Mr Doctor and 
his wife in regard to M^Leish*s signature. On the other 
hand, each of the defenders distinctly denies that he 
ever signed the bond, and that denial of each de- 
fender to some extent affords evidence confirmatory of 
the statement of the other defender, and contradic- 
tory of the evidence for the pursuer. Farther, the 
evidence of Doctor cannot fail to be open to unfavour- 
able observation, when it is kept in view that he must 
have given information to the pursuers or their agent, 
to enable them to fill up the testing clause, in which it 
is represented contrary to the fact that the subscribing 
witnesses were witnesses to the signatures of Miller 
and M'Leish. The evidence of Mr Doctor is in other 
respects not very consistent in regard to the time 
when he himself and the witnesses signed the bond. 
Indeed, the Sheriff would hold that if the onus of 
proving that the signatures alleged to be those of the 
defenders are not genuine rested on the defenders, th^ 
have proved suflicient to establish their case. The 
evidence afforded by a comparison of the alleged signa- 
tures of the defenders with their signatures lulmittodly 
genuine, is not such, in the Sheriff's opinion, as to afford 
much aid to either party. The signatures of the de^- 
iendeni ar^ thofie pf men whp dp not write ia a yeiy 



marked stvle; but, on the whole, the Sheriff is inclined 
to think that there is a difference between the two sets 
of signatures of each defender, although not so marked 
as alone to afford a satisfactory ground for deciding the 
matter in dispute. (Initd.) £. 8. 6. 

Act, W. Maclhsh. AU, Milvzlu Jamisov. 
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SHERIFF SMALL DEBT COURT, LANARKSHIRE 
—HAMILTON. 

(Mb SHERin* Vjoioh.) 



JonK Neilsox v. John Pearson Kimton. 

Master and Workman— Truck Act, sect. 28.— /« an 
action at the instance of a workman against his master 
for recovery of certain wages which the master had 
retained on account of offlakes^Held that the matter 
was not entitled to make these deductions^ there being no 
written agreement signed by the workman to that effect. 

This action was at the instance of John Neilson, coUier, 
Newton, against Mr John Pearson Kidston, ooalmaster, 
Newton Colliery, Gambuslang, for recovery of the mm 
of £2 2s Id, being the '* amount illegally deducted tnd 
retained by the defender from pursuer's eamingn as a 
miner in his employment at Newton Colliery foraBsid, 
from 27th March to and including 3d July, 1865, in 
name of house rent, 19s 6d; pick-sharpening, Ss 6d; 
school fees, 2s 4d; doctor's charges, Is 9d; fines, etc, 
15s; amount in cumulo, £2 2s Id stg." It was pled for 
the pursuer that in terms of the 23d section of the Track 
Act 1 and 2 Will. IV., cap. 37, dednctians of the abora 
nature could only be made from colliers' wages in cases 
where there was an agreement or contract to that effect 
signed by the workmen, and there being no written 
agreement here, the deductions in question were illegaL 
The defender pled that it being the usage of the tnda 
to make these deductions, which were clearly for tbe 
benefit and advantage of the workmen; and the printed 
rules at the works stating that these ** offtakes*' were to 
be made, and the pursuer haying wrought under then 
rules, and regularly taken payment of his wages fort- 
nightly, and thereby homologated and approved of the 
practice, he (the pursuer) was not now entitled to claim 
repayment of the sums sued for. 

The Sheriff-Substitute, after having taken the case to 
avizandum^ pronounced judgment in favour of the par* 
suer. He stated that he had o(Misulbed with his hretlixea 
in Glasgow regarding the practice there in similar caaeif 
and he had now no hesitation in finding that, no mstter 
how hard such a case might appear, the terms of tbe 
Truck Act were so stringent that it was impossible to 
give effect to the argument of the defender. If coal- 
masters wished to avail themselves of the ezemptioa 
contained in the Act, and to make these and similar 
deductions, they must have a written agreement aigned 
by their workmen. 

4 fluiular case, at the Uutanee of another workmu 
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was called, bat oontinued, as the defender stated that he 
was aUe to prodaoe a imting signed by the puisaer. 

Act Thomas Babclay. AU. William Brown, 



SHERIFF COURT, KINOARDINESHIRB- 
STONEHAVEN. 

(SfliBirrB Shavd Ain> Doti Wilson.) 

Inspectou or St Nicholas^ Parish v. Inspector of 
Fettrrssso Parish. 

Prooesi— Sommons— 16 and 17 Vict., cap. 80.— iln 
aeccmnt rtftrrtd to in a nunmons is aufficiently annexed 
if it he stitched to iU 

PxocoaB— Sammons — ^Declaratory oonclusion. — A con- 

dMsion that a parish should be decerned to re-imburse 

another parish for all advances the latter might in fitture 

make on behalf of a pauper^ is incompetent in the 

i Sheriff Court. 

Poor law—Bastard— Notice of claim of relief. — Held 
(1) a notice of a claim of relief is good if it design the 
person actually requiring reliefs though that person may 
not be the pauper in the eye of the law^ and though no 
payment may have been disbursed at its date; and (2) 
an illegitimate child which becomes chargeable^ after 
attaining puberty and before acquiring a settlement by 
residence^ takts its birth settlement, and not its mother*s 
settlement. 



In this action the Inspector of St NlchoLis^ parish saed 
the Inspector of Fetteresso parish for the sam of £1 98 
6d, disbtused on aoooant of a panper. The sammons 
stated that the panper, Mary Ann Torry, was a minor, 
and that she was either the legitimate daughter of Thos. 
Torry, a panper belonging to Fetteresso, or an illegiti- 
mate child having her settlement by birth in that pariah. 
The panper was jost above pnpillarity, and resided in St 
Nicholas with her father and mother. She was support- 
ing herself in part by going out to service during the 
day time, when she took fever, and was removed to an 
hoqiital. The expense of removing and maintaining her 
there was paid by St Nicholas, and repayment was now 
sought from Fetteresso. The summons also contained a 
second eondnsion for relief from all future advances. 
The defender pleaded — 

1. The summons is not in terms of the Act 16 & 17 
Vict., cap. 80, in respect that the account founded on is 
not *^ annexed'* to the summons, as required, but is 
merely stitched or fastened to it. 

2. The conclusion of the summons for i^lief from all 
future advances which may be made by the pursuer for 
the said Mary Ann Torry, being of the nature of an 
action of declarator, is incompetent in this Court, par- 
ticularly as she was not a pauper, nor in receipt of par- 
ochial relief at the time of raising the action. 

8. Mary Ann Torry not having been forisfiuniliated 
nor emancipated at the date of the alleged advances, the 
notice served on the defender was not in terms of the 
statute, and ought to have been a notice that her mother 



had become chargeable, through whom alone relief could 
be legally given. 

4. Mary Ann Torry being an illegitimate child, and 
not forisfamiliated or emancipated, her settlement is that 
of her mother, and her mother having no settlement in 
Fetteresso, no claim lies against that parish. 

5. The pursuer*s claim ought to have been sued for in 
the Small Debt Court, and in no event is he entitled to 
recover expenses in this Court. 

At the debate the defender craved leave to add an] 
additional plea:— 

6. No relief having been given by the pursuer or 
parochial board of St Nichohis to Mary Ann Torry at 
the date of the notice sent to the defender, that notice 
was not a notice in terms of the statute 8 & 9 Vict., cap. 
85, sect. 71, and the pursuer is not therefore entitled to 
recover the amount of his alleged relief to her. 

The Sheriff-Substitute pronounced the following lnter« 
locutor: — 

Stonehaven, 16th November, 1864.— The Sheriff-SubBtitate 
having heard parties' procuraton on the defender's motioo to 
be allowed to add another plea in law, allows him to do so in 
the terms proposed, and of new declares the reoord dosed; 
and having heard parties* procurators on the closed rscidrd, 
repels the defender's 1st, 3d, and additional pleas in law, and 
before fisrther answer, allows the pursuer a proof of his aver- 
ment, that \he alleged pauper, Mary Ann Torry, designed io- 
the summons, is the legitimate daughter of Thomas Tony also 
therein designed, and to the defender a oonjunot probation; 
and appoints the pursaer to enrol the case that a diet for 
proving inay be fixed. (Signed) J. DovB Wjxsotf. 

NoTB.— In the preceding Interlocutor the Sheriff-Substitute 
has disposed of all the de^der's pleas, which are of a pre* 
liminary nature, with the exception of the second, which at 
present has no practical interest. 

The defender's first plea is, that the summons is not in 
terms of the Sheriff Court Act of 1853, inasmuch as the 
account founded on ia not "annexed** to the summons, but is 
merely stitched to it. The Sheriff-Substitute has repelled this 
plea, as the terms of the statute have been literally complied 
with— the meaning of "annexed** being, according to its deri« 
vation, noting else than "tied to.** The words used with 
regard to the appending of a messenger's execution, to which 
reference was made in the argument, are quite different. 

The defender's third plea is, that the statutory notice which 
was given prior to this action, should have been a notice that 
the fdleged pauper's motlier had become charseable, inasmudi 
as it was the mother and not the daughter who was truly the 
pauper. The pursuer does not admit that it was the mother 
who WAS here the pauper; but be that as it may, the Sheriff- 
Substitute thinks the notice sufficient. It informed the defen« 
der (1) that a certain person had in point of fact become charge- 
able on the pursuer, and (2) that the pursuer duroed relief on 
the ground of that person having a settlement with the defen- 
der. Now these things were both true, and a statement of 
them is all that sec. 71 of the Act 8 and 9 Vict., cap 83, 
requires. The daughter, whether she had a settlement of her 
own, or took her father*s settlement, or her mother's settle- 
ment, still in point of fact was chargeable to the pursuer; and 
before giving notice of that fact to the defender, the statute 
does not make it incumbent on the pursuer to enter on a fuU 
examination of all the circumstances, and to give a mature 
statement of the ground on which the claim was made. The 
case is quite different from that of Jack v. Simpsm, 1 4th June, 
1864, which just decides this, that parishes are not bound to 
notice claims, on the very face of which it is abundantly 
evident that there is no legal liability upon them. 

The defender*s additional plea in law is, that the notice is 
bad because no relief had been given at its date. The facts 
are, that the notice is dated on the 12 th of April, while the 
account for advances commences on the 13th, the day, as it 
happens, on which the notice was delivered. It is not disputed 
that on the day on which the notice was sent off, application 
was made on behalf of the alleged pauper to the inspeotor of 
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St NkbdM, and that ha th«n agreed to nliere her. The 
obim was admittedly made and granted that day, aod on the 
loUowiBg day it was complied with. These facts are verv 
difbrent fkcm those on whicha rimilar plea was raised in Jaat 
T. BimpMi^ already referred to, and where it was held that 
notice of a contingent cbdm, which might or might not beoome 
an available daim, and on which no proceedings were taken 
for years, was bad. If it were to be held that actual payment 
of moQ^ was neoessaiy before sendinff notice, it ?rould iJways 
happen that the first parish would have to pay something 
which it conld not reooyer, because (bv the Act) it can only 
xeooTsr the expenses incurred firom and after the date of the 
Bolioe. 

Havbg thus disposed of the preliminary difficulties^ the 
Sheriff-Substitute ciesires to have the record cleared of its 
altematiYe avermentSi before proceeding to dispose of the 
merits. The pursuer avers, safelv enough, that the alleged 
pauper is either Isgitimate or iUegitimate; and he argues 
that in either case he is entitled to be retieved. It is 
impossible, however, for a satis&ctory decision to be given 
wlule so important a matter of fact as the lcw;itimacy of the 
alleged pauper remains in doubt. If the child is legitimate 
tiie queirtions of law may be easy enough, and if illegitimate 
they may be suffidently difficult; but certainly one set of these 
questions is plainly irrelevant. The Sheriff-Substitute has 
placed on the pursuer the duty of proving the averment that 
the child is legitimate, because on the other alternative of 
iUegitimaoy ttoe is no contradictor. If the pursuer thinks 
he cannot make out the legitimacy of the child, or that his 
case is strong enough without that alternative, he can put 
in a minute renouncing probation on that point, and the case 
will then be disposed of on the footing that the child b illegiti- 

(Initd.) J. dTw. 



After |ffonouncing this Intorlooator, and after the 
defender had intimated and abandoned an appeal, the 
pnrsner lodged a minate in which he ^' renounced proba- 
tion on the question of the legitimacy of the pauper, and 
eonaented that the case might be disposed of on the 
Iboting that the pauper was illegitimate." 

The parties dispensed with any further hearing on the 
case, and the Sheriff-Substitute haying again made ayi- 
landum, pronounced the following Interlocutor : — 

Stonehaven, 15th March, 1865.— The Sheriff-Substitute 
having resumed oonsiderataon of the closed record, together 
withuie minute for the pursuer. No. 18 of process, decerns 
against the defender in terms of the first oondosion of the 
summops, dismiBses the second condusion as incompetent, and 
Finds ibe pursuer entitled to expenses, subject to modifica- 
tion, of whidi allows an account to be given in, and when 
lodged remits the same to the auditor to tax and report. 

(Signed) J. DovB Wilson. 

NoTO. — ^llkis case embraces two condusions: one for repay- 
ment of certain sums disbursed in rdief to a pauper, and 
another for relief from all such future disbursements. 

The pauper who was rdleved by the pursuer was an ill^ti- 
mate child, and at the time of becoming liable was above the 
age of puberty and bdow that of majority. The child — a girl 
—resided witii her mother, who has not been in receipt of 
parochial relief. The mother's settlement is not stated by 
either party. The girl was born in the defender's parish. If 
Buoh a person, on becoming chargeable, takes her own birth 
settlement in preference to that of her mother, the defender 
is liable in the present case. If she takes her mother's settle- 
ment, then it would be the pursuer's duty to seek out that 
settlementy and the defender would not be liable. This is a 
simple statement of the questions of law arising between the 
parties under the first conclusion of the summons. 

It appears to the Sheriff-Substitute that this case is ruled 
by the decision of the Court in the case of Craig v. Oreig, 18th 
July, 1868, 1 Macph. 1172. That case deddes, in the first 
piece, in Uie words of Lord Ardmillan, that " in determining 
the question where a pauper's settlement is, we must condder 
the state of matters existiiiff at the date when he becomes a 
pMiper." Applying that rule to this case, it will be found that 
it brings the pauper exactly within the spedal drcumstanoes 
which were oonsideKed ia the case of Cfratg y. Qrcig, to throw 



the liability on the pauper's birth settlement. When this pauper 
became chargeable, she was, like the pauper in that esse, nd 
Jmrii, under no legal incapadty, and wnandpated fium lO 
paternal authority. The only diflBerMioe between the cssei ii 
not in the pauperis actual drcumstanoes, but in the nmie la 
which she fell mto them. In Graig^s case the panper wss free 
from paternal authority because his father was dead; m the 
present case the pauper Is firee beeauee, in the eye of the law, 
she never had a fSathsr. This difference, on the principle 
already auoted from Lord Ardmillan, the Court is bound to 
disregard; and it may be observed that if it oould be regarded, 
it would not be in mvour of the present case, for it wodd 
scarcdy do to hold that an unmarried woman uui her duld 
oould not be separated in drcumstanoes when the law wodd 
separate a Intimate child from its widowed mother. Tbi 
rule laid down by the majority in Craig^s case may have iti 
inconveniences— such as those it may have in the present csee^ 
where it may have the effect of separating a child just ibon 
the age of puberty, and apparently not very robust, firam iti 
parent — ^but the rule was laid down in full view of sodi pes* 
dUe inconveniences, and upon the prindple that it was don* 
abb that some general rule should be fixed la order to prevent 
litigation. 

The second condusion of the summons, for rdief finm s&y 
future advances, is one tor which the Shenff-Substitnte hM 
not been able to see any authority lor brining in the Sheriff 
Court. If it means nothing more than that the dedsion en 
the first oondudon is to be rttjmdioaia between the partiee in 
future, then it was unnecessary; and if it means more (se it 
oertunly does) then it is of a dedaratory nature^ and inoom- 
potent without some special authority. 

The pursuer having been sueoessful on the first oondneioa 
is entitled to expenses^ but as he has been unsuooemful on fiie 
second, and as the defender was willing to have the fiiit de4fl^ 
mined summarily, the expenses must be snbjeoted to modUka- 
tion. (Initd.) J. D. W. 

The defender appealed, and tiie Sheriff prcmoiincedikii 
Intorlooator :— 

Edinburgh, 7th August^ 1865.— The Sheriff having heard 
parties' procurators on the defender's appeal, and oonsidered 
the process, adheres to the Interiocutor complained o^ dis- 
misses the appeal, finds the pursuer entitled to additional ex- 
penses, and remits the aooonnt thereof to ttM auditor totax 
and to report, and decerns. 

(Signed) AuBZ. Bmura Shavd. 

NoTi. — Hie puiBuer has acquiesced in the fliyHtig of the 
Sheriff Substitute dismissing the summons, so far as regards 
its second oondudon. The only Question theivlbre before ti» 
Sheriff is, whether the defender is liable for the amount d 
advances daimed under the first oondudon, and ito deofaioa 
depends on the question, whether, on 12th April, 18/64, when 
the pauper became an object of parodiial relief; Fettereao 
vras the parish of her settlement. The Sheriff ia of opinion 
that that parish was liable. The pauper waa then abeve 
puberty, was of ill^timato birth, and was supporting heisdf 
at least in part by her own labour; and the case seems to the 
Sheriff to fall within the prindple of the case of Oraig v. Qrti^ 
A Macd<maid mentioned by the Sheriff-Substitute. The abssnes 
of alliHKria pof«tfat in the case of an illegitunato ^^iM^ caasot 
make the tie between mother and child stronger alter puberty 
is attained than in the case of Intimate children. 1^ afler 
attaining puberty, an illegitimate child should become sa 
object of parochial relief without acquiring a settlement by 
reddenoe, the Sheriff is of opinion the daim lien against the 
child's birth settlement, and not against the settlement of the 
mother. In the present case, in addition to Che attainment 
of puberty, there seems to be enough admitted to show that 
the pauper was supporting hersdf— « drcumataaoe wfai^ 
would bring the case even more directly and obvioosiy within 
the prindple settled in Craig's case. (Initd.) A. B. SL 
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llTH OCTOBEB, 1865. 

SHERIFF COURT, PERTHSHIRE— PERTH. 
(Shebiff Babclat, LL.D.) 



A. £. V. IIis Creditors. 

Insolvency — Bankruptcy — Ceasio — Circumstances under 
which an applicalion for cewio was refused. 

This was an application for cessio. The same was re- 
fused, and the reasons for refusal are sufficiently set 
forih in the Notes of the Sheriff -Substitute:— 

Perth, 11th October, 18C5. — Having advised the process, 
BiiBtaioB the objections to the oessio, and finds the petitioner 
not entitled to the benefit thereof. Therefore dismisses the 
petition, finds the petitioner liable in costs, remits the account 
thereof to the auditor to tax and decerns, reserving to the 
objectors to call on the petitioner's cautioner to produce him in 
court. 

(Signed) Hugh Babclay. 

NoTB.~It is sofficieDt to dei^ve the petitioner of the bene- 
fit of cessio that he concealed in his state of affairs his joint 
tenancy with his father in a certain pendicle, of which fifteen 
years are yet to run, with the right of survivorship, and 
certain provisions for payment of the value of buildings 
erected on the premises. It may possibly be the fact that the 
stodb belonged at one time to his father, but the presumption 
arising from joint tenancy is for joint ownership, both of stock 
and crop; the more especially where both tenants reside and 
work on the place, and where as hetp, according to the peti- 
tioner's statement, his wages are merely nominal or rather 
elusory. 

But apart from this special objection, to grant the petitioner 
in the circumstances the benefit of cessio would be a most 
monatrous abuse of a privilege intended only for an insolvent 
whose misfortunes arise from innocent eauses. In the words 
of Ijord Stair, " Cessio had its origin in ' Compassion for human 
misery,' and accordingly Mr Ersldne lays it down that no 
debtor whose debt arises from a crime or delict is entitled to 
this privilege." In many cases cessio has been refused where 
a party was impriK>ned on a decree of damages awarded in a 
civil suit. 

The present case is really without a parallel. The peti- 
tioner was prosecuted for aliment of an illegitimate child. 
The too conunon denial of paternity was set up, and after a 
lengthy litigation the mother succeeded, but incurred an ex- 
pense of no less than £23 I63 Id. Very likely a sum nearly 
equal would be incurred on the side of the defender. These 
two sums combined would have been sufficient to have aliment- 
ed the child during the whole alimentary period. 

The father is charged to pay the aliment, and, without ever 
having entered the portals of a prison, he brings this ceuio, 
the expense of which also would have gone a considerable 
way towards the aliment of his child. He has no creditors, 
and owes no debt whatever, save and except that due to the 
unfortunate girl and her agent, and he now purposes to cancel 
the bygone aliment, and the expenses occasioned by his oppo- 
sition, and modestly to content himself with finding caution 
to pay future aliment. 

In the first place, there is the reverse of proof of insolvency. 
His present debt is only £38, on his own showing he has £10 
per annum of wages and his board besides, and an equal in- 
terest in a lease for a long term of years, with the right to its 
sole benefit on survivorship. Perhaps under the modem law of 
cessio insolvency may not be dbaolntely necessary, if in the 
meantime a debtor is held in prison, and has not the imme- 
diate command^ of his funds to meet his liabilities. In that 
case the disposition omnium honorum meets the difficulty, and 
continued imprisonment oan be of no further avail. 

But, in the second place, the inability of a debtor to satisfy 
his creditors in the words of the style which the legidature has 
compelled the petitioner to adopt, "must have arisen solely \ 
from mif fortunes and losses'* It would be a perversion of all 
language to bring under such description the sinful act of 
begetting a child in fornication, and the subsequent expense 



of fixing the paternity on him, because of his false denial of 
the fact. 

The Court have viewed alimentary claims in this h'ght^ 
and uniformly refused cessio where the debt of the opposing 
creditor arose from the aliment of a bastard, 11th July, 1811, 
Ritchie; 4th July, 1812, Steele; 2d March, 1827, Baird; 20th 
February, 1830, A.B.; 2d July, 1831, Smith. 

The only rdaxations of this rule which in modem prao- 
tice have been allowed are: — 

1. Where the mother has not been the incarcerator. In 
that case cessio is granted, but the alimentary claim reserved, 
4th December, 1824, M'Alman; and, 

2. Where the father is in prison, and alimented by the 
mother, 13th December, 1828, Houston; 20th Jannary, 1832, 
M 'Fee. But there only under certain provisions for future ali- 
ment, 11th March, 1834, Buasell; 27th November, 1857, 
Cassds; 2d December, 1856, M'NeiU; same date Chisholm. 
Under the rule of the accessory following the principal the 
expenses incurred in making good an alimentary debt seems 
necessarily to have the same privilege. 

In England, under the Insolvent Debtors' Act, 7 Geo. IV., 
cap. 57, s. 49, the benefit of the Act was refused to a debtor, 
"Who put any of his creditors to any vexatious or frivolous 
defence or delay in any suit for recovering anj^ debt due by 
the prisoner." Such wise provision, it is believed, still stands 
part of the law of the sister kingdom for relief of insolvent 
debtors actually in prison, and wMch is analogous to our law 
of cessio. 

The substitute desired the citation of any authority where 
a person in the same drcumstances as the petitioner— a 
debtor in an alimentary debt, with none but that one credi- 
tor, and who, according to his statement^ has not one farthing 
JnynoryMf and has not been one instant in prison, has never- 
theless been found entitled to eeasio^ and thereby, to all intents, 
discharged from his past debt of aliment. It is hoped, for the 
sake of the morals of the land, such an authority may never 
be found in our law reports, and certainly such a rule will not 
originate with the Sheriff-Substitute. (Initd.) H. B. . 

Act, Skektk. A^U, Pinkebtok. 

The petitioner entered no appeal against this judgment. 
The cautioner having produced the debtor at the bar, 
he was taken to prison, and thereon immediately satisfied 
the claims of the incarcerators. 



27th Ootobeb, 1865. 

COMMISSARY COURT, PERTHSHIRE— PERTH. 

(^SBiFF Babclat, LL.D.) 

Melville Jameson and Margaret Robb, competing. 

Competition— Executor-Dative— /n a co77ipcft/io?i /or the 
office for executor between the widow of the deceased qua 
relict^ aud the factor for a pupil child qua next ofkin^ 
the latter was preferred. 

The facts appear from the annexed Interlocutor and 
Note:— 

Perth, 27th October, 1865.— Having heard parties' pro- 
curators, on the closed record made up by minute of admis- 
sions, and made avizandum with the debate, prefers the peti- 
tioner, Melville Jameson, in the character of fsctor, appointed 
by the commissary to Margaret Robb, the only child and ■ 
next of kin to David Robb, to the office of ezecutoz^dative to 
the said deceased. Therefore refuses the player of the peti- . 
tion of Flora Cameron or Robb, craving to be decerned execu- 
trix-dative qua relict of the said deceased, and grants the 
prayer of the said factor, craving to be decerned executor- 
dative qua factor for the said Margaret Robb, the next of kin 
to the said deceased David Robb and decerned accordingly 
(he finding caution as use is), and finds no expenses due. 

(Signed) Hugh Babolat. 

m2» 
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' NoTB. — ^Tbere can be no doabt that the next of kin ii pre- 
ferable to the relict in a oompetition for the office of executor. 
But the flolicttor for the relict argued, that although thii waa 
the general rule, an exception existed, where the next of kin 
waa a minor and represented by a factor. He could show no 
express authority for this exception further than an arrange- 
nent of the series in the treatise by Mr Alexander, where the 
appointment of a factor is made to stand last in order. This 
is by no means authoritative, and perhaps the author meant 
that where auy of the next of kin in their own rigki sought 
the office, and a factor for another of the same grade attempted 
to exdode them, the first was preferred. Seeing, on the 
authority of Mr Alexander himself, followed in practice, 
the commissary has power to name a factor to a minor to the 
effect of allowing him to take up the executry, it humbly 
appears that such factor has ail the rights inherent in 
his ward. There is also this advantsge, that the fitctor 
behoves to find caution for the /nil amount of the execntry, 
whereas the widow might have her own share excluded from 
the bond. There is also the further advantage, that the 
management is put into the hands of a professional gentleman, 
and not vested in a widow, many of which dais are apt to 
oontraet second marriages, and thus endanger the interests of 
a first family, which a factor would be bound to protect. 

(Initd.) U. B. 

The Widow acquiesced in this judgment. 
A ct. Jamesok for the factor. A It, Warn for the Widow. 



1st Kovembkb, 1865. 
SHERIFF COURT, FORFARSHIRE-MONTROSE. 
(Shebiffb F. L. M.Hebiot and A. Robebtbon.) 

W. U. K. Erskine V, William Massok. 

Senritude— Public Shore— Flood Mark.— TAe right to 
shoot wild-fowl witfdn flood mark is a public right. 

This was an action at the instance of Mr W. H. k. 
Erskine of Dun, who presented a petition to the Shenff 
of Forfarshire, setting forth that he is heritable proprietor 
of the lands and estate of Dun, comprehending the Lands 
of Sands, all lying in the parish of Dun and county of 
Forfar ; and that for some time previous he had been 
annoyed by rarious persons entering upon and trespass* 
log on his lands, and particularly on that part called ihe 
Lands of Sands, for the purpose of shooting wild-fowl. 

That the respondent, W. Mason, on Friday, 8th Nov- 
ember, 1861, trespassed upon pasture ground adjoining, 
and immediately eastward of the farm of Mains of Dun, 
in search of wild-fowl, with a gun, and did then and there 
shoot at ducks or other wild-fowl: That he had no 
authority or right to enter on any part of the said 
estate, and the prayer of the petition was for interdict 
against the respondent from unlawfully entering, tres- 
passing, and shooting upon the said lands, or any part 
thereof. The record was made up by condescendence 
and defences. 

In the condescendence the petitioner founded the appli- 
cation on a sasine in his favour of the Lands of Sands, 
recorded in the General Register, 31st July, 1848. This 
deed contains the description of the Lands of Sands, as 
given in Sheriff Herriot's interlocutor infra. The peti- 
tioner alEO averred that the said Lands of Sands, form 
part of what is called the Basin of Montrose, and are 



every tide covered at high water, but are left dry at ebb 
tide. He further founded on a decreet of declarator and 
interdict, dated in 1819, obtained at the instance of his 
predecesBor, Miss AUce Erskine of Dun against Helen 
Cowie and others^ the terms of which declarator are 
noticed in the interlocutor of the two Sheriffs infra. 
The petitioner further averred thatheand his|»edeoeBBon, 
proprietors of the Estate of Dun, have from time imme- 
morial, or for more than 40 years exercised the sole right 
of property in, and been in the exclusive possession of the 
said Lands of Sands, and of all the rights and privileges 
inherent therein, or connected therewith. The petitioner 
further repeated the allegation contained in the petitaoD 
of the respondent having trespassed on the Lands of 
Sands upon pasture ground without the petitioner's 
authority, and he averred that the lands in qnestaosi are 
a source of considerable revenue to him, in respect of the 
mussel scalps, Ingworro, and other fish bait which are 
there found and from which he draws a rental of £250 
per annum. Inter alia^ he stated the following pleas:— 

1st. The right of the petitioner to the excluave use of 
the lands having been established by the decree of the 
Supreme Court of 1819, and by a decree of the Sheriff 
Court in 1830, and been continuously asserted by meaos 
of public notices, the petitioner is entitled to be defended 
in his poeeession, and to exclude every person from tres- 
passing on the same, till the alleged rights of the respond- 
ent are established. 2d. Seeing that the titles do oot 
bear that the lands are the sea-shore, bat are described 
as lying within certain boundaries, the rules qualifying 
the ownership of the sea-shore in favour of the public do 
not apply, or, at all events, these cannot competently he 
applied in the Sheriff Court. 3d. Or, assuming the con- 
trary, the shooting of wild-fowl is not a public use sack 
as can legally qualify the ownership of the ground vested 
in the petitioner. 4th. In any view the jus spatianA 
claimed by the respondent must be restricted within such 
limits as will not interfere with the patrimonial interests 
of the petitioner. 5th. Generally the petitioner, having 
produced his title, is, in the ciicumstanoes, entitied to 
interdict as craved. 

In defence, the respondent admitted the petitioner's 
title so far as proved by the sasine produced, and referred 
to the decreet of declarator for its terms. He averred 
that that decreet only gave right to certain mussel beds, 
and interdicted persons from entering the lands for the 
purpose of taking musseb. The respondent foiiher 
averred that the inhabitants of MontToee had been in 
the invariable practice of entering upon the Lands of 
Sands, so far as within flood-mark, and that either vhen 
covered or uncovered by the tide, and of shooting wild- 
fowl thereon for the last forty years, and be specially 
averred that the petitioner and his predecessors had had 
no exclusive possession of the right or privilege of shoot- 
iDg wild-fowl on the Lands of Sands. He also averred 
that the Montrose basin, including the Lands of Sands, 
form part of the harbour of Montrose, on every part <^ 
the shore of which the town of Montrose formerly, and 
the harbour trustees now, have right to levy shore does. 

The respondent stated as his pleas — viz. : 
Preliminary. 

1. The right or privilege to shoot wild-fowl and other 
animals, feres naiur(Ci on the sea-shore or on an arm of ti» 
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sea, where the tide ebbs and flows, is arailable to the 
pablic geaerally, and cannot competen tly form the subject 
of interdict. 

2. The petitioner not having in bis petition arerred 
that the Lands of Sands form part of the Montrose Basin, 

I or prayed for interdict against trespass or shooting wild 
I fowl within flood mark of that estnary, cannot now intro- 
1 dace these grounds of action into his condescendence ; 
i aod not haring otherwise averred a relevant ground of 
action, the petition ought to be dismissed with costs. 
On thk Merits. 

3. Even assuming the right to shoot wild-fowl within 
flood mark to be capable of appropriation (which it is 
not), the party claiming it must have not only an un- 
nndoubted right by charter or other title from the crown, 
but also have had possession exclusive of the exercise by 
all others, to whom such right ordinarily belongs by law. 

4. The petitioner not having had by himeelf, or his 
predecessors, exclusive possession of the right or practice 
of shooting wild-fowl within flood-mark, cannot legally 
claim or vindicate such right. 

6. Even although a proprietor whose lands adjoin the 
sea, or an arm of it, is entitled to gain ground from the 
sea, ex adoerso of his property, still, until such ground is 
I so gained, the shore or banks adjoining his property are 
open to the public generally for recreation, passage, 
shooting wild-fowl, &c. 

6. The Montrose Basin being part of the public har- 
bour, and thus a res pullica^ is available to the lieges 
generally for all lawful purposes, and any entry on, or 
passage over it cannot be interdicted by any private pro- 
prietor. 

7. Generally— the respondent is entitled to absolvitor 
with expenses. 

Proof having been led, and parties* procurators heard, 
the Sheriff-Substitute dismissdd the petition, finding the 
petitioner liable in expenses. The following is a copy of 
his lordship's Interlocutor and Note: — 

For&r, 27th July, 1863.— The SheriffSubstitute having 
heard parties' procurators, and haying considered the closed 
record, proof, and whole process, recalls the interim interdict, 
and dismisses the petition: Finds the petitioner liable in 
expenses, of which allows aa account to be lodged and taxed, 
and decerns. (Signed) Alex. Uobbbtbox. 

Note. — ^This case is of some local interest, and the Sheriff- 
Substitute thought it right that a foil record should be made 
up. The petition is to interdict the respondent from unlaw- 
fully entering, trespassing, and shooting wild fowl upon the 
Ijands of Suids. Interim interdict was craved, which the 
Sheriff-Substitute did not grant at first; but on the respondent 
failing to appear to state a defence, the SheriffSubstitute 
granted interim interdict. The respondent then entered 
appearance; and after hearing parties, the Sheriff- Substitute 
recadled the interim interdict, in so far as it related to the 
ahooting of wild fowl, because he was satisfied that the mere 
shooting of wild fowl was not per se an act which could be 
interdicted unless a tresspass or other offence was committed 
while in pursuit of these animals, they being ferce naturcB. 
The interim interdict was continued, in so far as it related to 
the alleged trespass, by the Sheriff- Principal, on appeal. A 
record has now been made up, and proof has been led, and the 
case has been fully and ably debated, in order that the exact 
position of the parties might be ascertained; and the question 
of trespass disposed of. 

The Sheriff-Substitute is now satisfied that the interim in- 
terdict must be recalled. Indeed, after divesting the case of 
all local prejudice, the point at issue is a very simple one, and 
the legal principles by which it must be determined are weU 
iMoertained, and of yery aooieat origin. 



The Lands of Sands are covered by the sea at high water. 
They therefore form part of the shore or tidal margin that 
surrounds our island. The petitioner has a Crown grant of 
these lands; and in the year 1819 they formed the subject of 
a litigation and a decreet of declarator, by which the rights of 
the petitioner in these lands are fully determined in the 
Supreme Courts. It follows, therefore, that the petitioner, 
when he seeks to interdict the public frem trespassing upon 
the Lands of Sands, must found his petition either, firstly^ 
upon common law, or, secondly, upon his Crown charter, or, 
thinlly, upon the decreet of declarator followed by possession. 

That the petitioner has no case at common law is abun- 
dantly evident to any one who has read our institutional 
writers. The common law relating to the seashore of this 
country is clear and explicit. Lord Stair says:— ''The 
vast ocean is common to all mankind as to navigation and 
fishing, which are the only uses thereof, because it is not cap- 
able of bounds; but where the sea is enclosed in bays, creeks, 
or otherwise is capable of any bounds, meiths as within the 
points of such lands, or within the view of snch shores, there 
it may become proper, but with the reservation of passage for 
commerce as in the land; so fishing without these bounds is 
common to all, and within them also." 

Mr Brskine explains our law also. Book ii., tit. 1-G: — ''The 
Komans accounted the sea among the res communes,^ 

* * * tt ^Ijq British have, on the other hand, maintained 
that however incapable the ocean may be of pro()erty, yet 
the seas which wash the coast of any State are subjects 
that may be as fitly appropriated to private uses — as rivers, 
bays, creeks, etc.; and that, in fact, our sovereigns are lords 
or domini of the British seas which surronnd this island." 

* * * ''If our kings have that right of sovereignty in the 
narrow seas which is affirmed by all our writers, and conse- 
quently in the shore as an accessory of the sea, it must differ 
much in its effects from private property, which may be dis- 
posed of or sold at the owner's pleasure, for the king holds 
both the sea and the shore as a trnstee for the public." 

Mr Bell, our greatest modem institutional writer, says, 
(Principles, sec. 641): — *'The shore comprehends aU that is 
covered by the sea in ordinary tides. Many things by law 
excepted from the ordinary rules of appropriation are reserved 
for the use of the public, under this class are the seas and 
shores, these are necessary for public uses and intercourse, 
and as such are vested in the Crown in trust for the subject." 

Our writers are also agreed tliat the two great uses' held in 
trust for the public are navigation and fishing, the right of 
free passage being included. If, then, the common law of 
tbU country is correctly laid down by the authorities above 
quoted, and if the SheriffSubstitute rightly understands these 
authorities, it is clear that the petitioner cannot possibly 
ground his petition upon the common law, but that his rights 
in the Lauds of Sands must form some exception to the com- 
mon law, either by virtue of a special grant from the Crown, 
or by virtue ef the declarator obtained in 1819, followed by 
possession. And, first, as to the petitioner's Crown grant. 

It must be remembered, as LordStowellajs down(Robert8on*B 
Reports, sec. 3, p. 182), that "the grants of the crown are 
interpreted by other rules than those which are applied to 
grants of other individuals. Against an individual, it is pre- 
sumed that he meant to convey a benefit with the utmost 
liberality that his words will bear. It is indifferent to the 
public in which person an interest remains, whether in the 
granter or the taker. With regard to the grant of the sove- 
reign it is far otherwise. It is not held by the sovereign him- 
self as private property; and no alienation shall be presumec) 
except that which is clearly and indisputably expressed." Our 
institutional writers are all agreed that the crown may give a 
grant of the seashore to an individual; but they are equally 
agreed that such a grant is always given subject to the piiblic 
uses. Lord Cockbum in 1846, and the present Lord Justice- 
Clerk in 1857, both give their opinions on this point. The 
former in the case of Oflkers of state against Smith, March 11, 
1846, says, "I agree with those who hold the shore and its 
natural fruits to be the property of the Crown. Not that the 
Crown may not divest itself, and not that it has the shore so 
absolutely in property that its use of it may not be controlled 
by certain inalienable rights of the public; but that originally 
and radically the property \a the king s. Of course, the crown 
may divest itself of this property, subject always to the unex- 
tinguishable rights of the public." 

Th« Lord Jof tioe*Clerk| io the esse of 16^011^ v. Farkf 
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Under tho fonner law of eyidence there was the objection 
that a parCy to a suit could not be a witness dther for or 
Bgunst himself. But this has been removed in modem legis* 
latton, and the bankrapt law, it is seen, has adapted itself to 
this change in the oommon law. 

In the case, 3d December, 1844, Pollock, the brother of the 
bankrupt, and who was a large claimant on the estate, was 
held bound to prodnoe a pass-book in his possession, even 
Ihoogh such production might cut down his claim of ranking 
on the estate. In the case, 26tb May, 1855, Burnett, a per- 
son apparently no relative of the bankrupt, was called to 
give information on oath in regard to the estate. He objected, 
because the circumstances on which he was to be examiiwd 
were not first set forth; but the Court held he was bound to 
submit to examination without any such previous information. 
In the case, 7th December, 1858, Sawers, the mother-in-law 
of the bankrupt, was held bound to submit to examination, in 
order to trace the funds of the bankrupt, though the witness 
bad already instituted legal proceedings, and aUeged that the 
examination was intend^ as a precognition to obtain informa- 
tion to found a defence against her claim. Lord Cowan 
deUvered the judgment of the Courts and remarked, ''We do 
not think that interrogatories fairly put, which may lead to 
the divulging information leading to the discovery of effects or 
money in which the creditors are interested, or to the investi- 
gating of covert arrangements or transactions should, except 
on very strong ffrounds, be disallowed. To justify a line of 
inquiry having this for its object, it is not necessary for the 
trustee to show previous covert or complication of interest 
between the conjunct and confident party to be examined, and 
the bankrupt. The very purpose of the investigation is to 
search such matters out where they exist; and the utility of 
this procedure, when confined to its proper object^ and kept 
within legitimate bounds, cannot be over estimated." In the 
ease, 4th June, 1858, Binney, the law agent of the bankrupt, 
was ordered to submit to examination, though the object was 
to inquire into a transaction whereby he had become the 
owner of the furniture of the bankrupt. Lord Deas observed, 
'< If the questions be properly directed to obtaining information 
as to the bankrupt's afiairs, they do not necessarily become 
unlawful because they may incidentally lead, at the same 
time, to revelations unfavourable to the pecuniary interests of 
theperson examined." 

The onlj exception to the rule above recognised is where 
the question leads to mmtnate the witness, or where the 
exammation is not to increase the assets, but to out down 
some daim the witness has against the estate. In the former 
case, the witness is protected under the generally received 
axiom of common law. In the latter case, the trustee can call 
on the claimant to support and prove his daim; and if not 
satisfied with the evidence, he may reject it. But he has no 
other means of ascertaining the extent of the estate, and of 
collecting the assets, than by calling on all who can give infor- 
mation to give it. It matters not that in so doing there may 
be disdosed such facts which ma^ tend to the disadvantage of 
the witness. In general, such will be the case, but this ia not 
to stay the trustee from obtaining all necessary information. 
Indeed, such examination may, in the result, be for the 
advantage of the witness himself, for the information given 
may establish his right to certain properties so undoubted 
that the trustee may yieU the matter, and refrain from plung- 
ing him and the estate into oosUy litigation. The distinction 
18 well illustrated by the case 21st January, 1856, FauL 
Thero the trustee had instituted an action to reduce a bond 
granted by the father of the bankrupt, and he died the Uw 
agent of the party, in right of the bond, to be examined. 
The Court there refused to permit such examination. In the 
present case, it is disdosed in the examination of the bank- 
rupt, that there were three farms managed in oommon — one, 
he admits, was for his sde behoof another, he says, was held 
jointiy by him and his brother, the intended witneas, and a 
third was sddy for beh^f of the brother. Under these dr^ 
cumstances, it is the trustee's duty, before proceeding to 
attach the effects on the two last-mentioned farms, to ascer- 
tain how the facts really stand. He may, on the informa- 
tion to be obtained, yield one or other of the farms, and 
lo save the estate and the mtneu a deal of expensive litiga- 
tion. 

It will not avoid the ordeal of examination that the witness 
fint had recourse to law by obtaining an interdict against the 
trustee interfering with two of the £mid8, otoi b«f<n« tho 



trustee had taken no active measuros to that end, bat after 
the witness was called to give evidence. 

If he were obliged to submit to the examination, then hia 
having first had recourse to law will not change the obUgation. 
It might have been difierent had the trustee instituted aa 
action of reduction of the leases, or brought a count and rede- 
oning, and then sought an investigation, by examination on 
oath, which oould be more regularly obtained in his actionB. 
This would have brought his plea under the rule of exemption 
recognised in the case of PauL mtpra, 

(Initd.) H. B. 



16TH SlFTEllBEB, 1865. 

SHEBIFF COURT LANARKSHIBE— GLASGOW. 
(SHiBiFrs Sib A. Ausov, Babt., and Aboh. SmcH.) 

William Gu»n, Sen., v. William Gunn, Jon. 

Prooean— Ce«9to 5<mortfin— Caution for expenaes.— /n an 
action raised by a father who had obtained decree of 
cemo bonomm, and on whose estate a trustee for 
behoof of creditors had been duly appointed^ against his 
son for aliment fumisJied to defender's £hild^ no agree^ 
ment for payment having been entered into — Held that, 
although the trustee had refused to be a party to the 
action^ the pursuer was not obliged to find caution^ in 
respect that no disposition^ omniom bcmanun, had been 
executed nor decree ofoeamo extracted. 

Aliment— Liability of father to repay grandfaUier of 
child for same. — Held in the above action that the de- 
fender was liable to repay the pursuer for aliment of 
hisy the defender's^ child. 

The pntsaer, William Gnnn, Sen., instituted this actioB 
against the defender, William Gonn, Jun., " for and on 
acQonnt of the clothing, maintenance, and upbringing by 
the pursuer of the defender's son for and during the 
period from 12th September, 1857, till 16tii February, 
1863." The defender stated, as a preliminary plea, that 
the pursuer had no title to sue, in respect that he applied, 
and by decree dated on or about the 20th October, 1862, 
obtained the benefit of cessio bonorum^ and that a trus- 
tee was appointed to act for behoof of the creditors, and 
that the pursuer was thus diyasted of his estates as al 
that date; and on the merits, he pleaded that the child 
had been taken gratuitously by the pursuer, and that he, 
the pursuer, had nerer asked or claimed payment from 
the defender of any sum whaterer for the upbringing of 
the child; and he fiiffther pleaded that he had paid cer- 
tain sums on account of the pursuer, which sums more 
than compensated him for any outlay to which he had 
been put for aliment for tbe child from the date of the 
decree of cessio divesting the pursuer of his estates taU 
IGth February, 1863, libelled. 

Begarding the prdiminary plea the process 'of cessio 
referred to was produced, and the trustee was dted to 
appear in the action for his interest, but fidled to do so. 
The Sheri£P-Substitute, sustaining the plea, ordained the 
pursuer to find caution in the following Interiocntor and 
Note:— 

Glasgow, 25th March, 1864.— Having heard parties' 

frocurators on the preliminary plea for the defender, 
inds that by decree of this Court dated 20th October, 
1862, the pursuer obtained the benefit of cessio bonomm^ 
and Thomas Gifford, tailor and otoUaier, Q^ind &lmt, 
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with the able argument contuned in the papers for the parties, 
and he has come to the conclusion that the Interlocutor of the 
Sheriff-Substitute is right. 

The petitioner is proprietor of the Lands and Barony of 
Don, including, inter tdia, what are called the " Lands of 
Sands." These were conveyed by the Crown to his predeces- 
sors, and are now held by the petitioner under the Crown. 
In his title they are described as "all and whole the Lands of 
Sands lying on the north side of the said water of Southesk, 
bounded with the bum of Tayock on the east, and with the 
Lands of Dun on the north and west parts.** These Lands of 
Sands are of considerable size, extending, according to the re- 
spondent, to about six square miles. A peculiarity with 
r«ferenoe to these "lands" is that, while they are the peti- 
tioner's property, and have been found by the Court of Session 
to be his property, they at the same time form the solum of 
the Basin of Montrose, a large estuary or inland lake con- 
nected with the sea. Its connection with the sea is by a strait 
■o narrow that it is bridged over by a bridge near Montrose. 
This Basin is said by the respondent to form part of the 
Harbour of Montrose. These " lands " are submerged every 
tide — the petitioner's own statement with reference to them 
being ^Condescendence, Art. 2): — "The said Lands of Sands 
form part of what is called the Basin of Montrose, and are 
every tide covered at high water, but are left dry at ebb 
tide." 

This seems to be a peculiar and exceptional state of matters, 
and not nnnuaturally gives rise to several difficult questions. 

The petitioner presented a petition in February, 1864, 
stating that the respondent had, on Stb November, 1861, 
"trespassed upon pasture ground adjoining and immediately 
eastward of the farm of Mains of Dun, iu search of wild fowl 
with a gun, and did then and there shoot at ducks or other 
wild fowl," and praying that the respondent should be inter- 
dicted '' from unlawfully entering, trespassing, and shooting 
opon the said lands and estate of Dun, comprehending the 
said Lands of Sands or any part thereof." In his condescend- 
ence, the petitioner alleges that he and his predecessors, "pro- 
prietors of the Estate of Dun, have from time immemorial, or 
for more than 40 years, exercised the sole right of property 
in, and been in the exclusive possession of the said Lands of 
Sands, and of all the rights and privities inherent therein or 
connected therewith." 

The respondent on his part denies that he was trespassing 
on the occasion in question, and alleges that the petitioner 
has had no such exclusive possession, but that the "respondent | 
end the inhabitants of Montrose generally have been in use to 
enter upon the Basin of Montrose, including what are called 
tho Lands of Sands, so far as within flood mark, and that 
either when covered or uncovered by the tide, and of shooting 
wikl fowl therein for the last 40 years." 

In considering this case it is necessary to determine how 
these "Lands of Sands are to be regarded; are thoy to be 
considered as part of the sea-shore or not? It is urged, on 
behalf of the petitioner, that no mention is made in the Crown 
grant of the sea-shore, that there is no difficulty or ambiguity 
aa to the boundary of the lands, and that he is entitled to all 
the privileges of property so clearly and distinctly conveyed 
to him by the Crown. But the Sheriff cannot ignore the fact 
stated by the petitioner himself, that these lands, even though 
there may be some grass on part of them, "are every tide 
covered at high water.'* No doubt, the petitioner denies that 
it is by the sea that they are covered, and alleges that it is 
partly by the sea and partly by the river Southesk gorged 
back. This seems to the Sheriff to be of no consequence. 
The same might be said of the shore of the river Tay, or any 
other navigable river. All waters which communicate with 
the sea, and are within the flux and reflux of its tides, are 
part and parcel of the sea, and subject in all respects to the 
same laws. (See Hall on Sea-Shores, p. 3; Angell on Tide 
Waters, p. 78.) The only rule that can be regarded in con- 
sidering whether or not these or any other lands are to be 
• considered as sea-shore is, does the tide ebb and flow thereon ? 
Applying this test to these lands, the Sheriff can arrive at no 
other conclusion than that these lands, so far as covered by 
the tide at high water, must be regarded and dealt with as 
sea shore. 

But then the petitioner alleges that this part of the sea- 
shore has been conveyed to him by the Crown. This is true, 
but then it is equally true that while the Crown may convey 
the sea-shore to mi indiyidoali it is always under reseryatioq 



of the unalienable rights of the public, which are never con* 
veyed to any private individual. Bell, in his Principles, sec. 
638, classes " seas and shores ** as vested in the Crown in trust 
for the subject, and states, sec. 643, " In Scotknd, the shore 
may be conveyed by the royal grants subject to the public 
use." 

Again, it is said that the respondent was not on the shore 
when challenged, but on certain grass land. If, however, it 
be true, as stated by the petitioner himself, that these lands 
are " every tide covered at high water," then, according to 
the view the Sheriff takes, he was, when challenged, upon the 
seashore, whether grass grows thereon or not. If any dis- 
tinction was to be made between one part of these lands and 
another, it would have been necessary to have had distinct 
evidence of the exact spot where the respondent was when 
challenged, and how far, exactly, the tide came at high water 
with reference to that place. The Sheriff cannot regard the 
mere opinion of Cowie and Captain Trelawney with reference 
, jo this as sufficient. There is a want of precision and defini- 
tiveness about their statements, and they do not even prove 
that he was not within high water mark. 

If the exact place where the respondent was when chal- 
lenged was of consequence, another point of some difficulty 
would require to be considered, viz.. How far does the sea- 
shore extend? Does it extend so as to include the lands 
covered, at high water by the ordinary spring- tides, which 
occur twice a-month, at the full and change of the moon, or 
that covered at high water by the ordinary neap tides, which 
occur twice a day ? Lord Brougham, in the case of Oficerz 
of State V. Smith, 13th July, 1849 (Bell 494) said that the 
question whether the sea shore extended so as to indude the 
ground covered by the sea at high water at the ordinary spring 
tides, or at the ordinary neap tides, was one upon which there 
was "no precise and distinct decision, and upon which there 
is some little conflict of authority J' According to the view, 
however, which the Sheriff takes of the question of possession, 
to be immediately noticed, it is unnecessary to enter farther 
on this question. Besides, the prayer of t^e petition is to ex- 
clude the petitioner from the whole " lands," which, iu the 
circumstances, the Sheriff cannot see his way to grant. 

Then it is argued, on behalf of the petitioner, that even 
although the respondent may have access to these lands for 
certain purposes, he has no right to go on them with a gun for 
the purpose of shooting wild fowL This seems to the Sheriff 
to be the point of the case attended with the most difficulty. 
A variety of points have been determined by the Supreme 
Courts as to the rights of proprietors. It has beed held that a 
proprietor, in the position of the petitioner, may prevent parties 
from taking away mussels (Erskine v. Cowie, 1819 — Hume, 
558); from taking away shelly land (Innes, 27th May, 1807 — 
Hume 552); from taking away sea- weed, &c. (Lord Saltoun, 
24th Nov., 1857— S. C, 20, 89.) But there seems to have 
been no decision in Scotland with reference to a case like the 
present; nor in any of the books which the Sheriff has ex- 
amined can he find any such right of shooting wild fowl on the 
sea-shore noticed as a public right recognised in any country. 
(See "Hale de Jure Maris;" Hargrave's Tracts; "Hall on 
Sea-shores;" " AngeU on Tide Waters," Ac.) 

It seems undoubted that when these "Lands of Sands*' are 
covered with water, the public have important rights con- 
nected with them. They may navigate and sail over them, 
fish ever them, and even shoot wild-fowl swimming or flying 
over them. There seems to be no dispute as to this matter of 
shooting when the lands are covered with water. It seems 
only to arise when the ground is uncovered. The petitioner 
does not seem to ask for interdict against the respondent 
shooting wild-fowl if he be in a boat saihng at the time on the 
water. The prayer of his petition is for interdict against the 
respondent " unlawfully entering, trespassing, and shooting on 
the said lands." This raises one or two questions which it is 
easier to put than to answer. Are the petitioner's rights, on 
the one hand, and the rights of the public on the other, to 
depend on the presence or absence of water? Are they to 
depend on whether the boat in which a party may be sailing 
has touched the ground at the moment he fires, or on the con- 
sistency of the mud in which the boat may have stuck! Is a 
person to be allowed at one time of the day, and when raised 
a foot off the ground by water, to do what at another time of 
the day, and when a foot lower, is to be disallowed ? Is a 
person to be interdicted from going to the Sands with a gun 
. if he don't use It! or from kUhng wild-fowl if he don't shoot 
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them ! The public have oerUinly » right to use the sea-ehore 
for certain purposes when the tide is out. The late Lord Jus- 
tice-Clerk said, in Oficen of Stat4 v. Smith, that the public 
have common use of the shore ' for the purpose either of pas- 
sage Irom port to port, or of mere enjoyment and healthful 
recreation.' Whether the respondent, irrespective of previous 
poflsession, could make use of the shore for the purpoees of 
shooting wild-fowl or not, the Sheriff need not consider. It is 
peculiarly the province of the Sheriff Court to look at the pre- 
vious possession of the parties in questions of this sort, leaving 
them, if they see fit, to resort to a higher court, to have the 
rights with reference to their heritable property ascertained 
and determined. 

PetUiotter's authorities :^Tjnk'ine^ Book U., Tit. 1 , sec. 
1; Beira Principles, sec. 641; Innes r, Downie^ Hame, 
652; Efikine, Book IL, Tit. 6, sec. 17; Bankton, Book 
I., Tit. 8, seo. 4 ; Bruce (Morrison's Dictionary, 9342) f 
Stair, Book II., Tit. 1, sec. 5; Bell's Principles, 645; 
Dice, 10th July, 18*9 (11 D.); Officers of State, 1849 
(House of Lords, 6 Bell, 487); Erskine v. Cowie, 1819 
(Hume 558); The King v. The Laird of SeaJieU, July, 
1500. 

Respondent's authorities: — Duke of A r gyle r, Robert- 
son, 1859, Jurist, vol. xxxii., 106; Erskine, Book II., 
Tit. i., sec. 1; Stair, Balfour, Erskine, and Bell, 
quoted in Sheriflf-Substitute's Note; SUir, p. 297, 
More's edition; Stair, Book II, Tit. 1, sec. 5; Vattel, 
Law of Nations, edition 1834, p. 129; Downie of 
Appin, Hume, 552 ; Stair, Book IL, Tit. 3, sec. 76; Ers- 
kine, Book II, Tit. 1, 10; Scotch Act, 1457, sec. 84. 

Act. J. B. Balfour, advocate; D. C. Wills, Montrose. 
AU. Adam Bdbnes, Montrose. 



[NoTB BY Reporter.— A bond of caution was lodged 
with a view to advocation, but the intention to advocate 
has since been abandoned. The case has created ad* 
ditional interest in Forfarshire from the circumstance 
that at a trial under the Day Trespass Act, held before 
the Justices in Forfar in December last, four days after 
the Sheriff had allowed proof in the above case, Thomas 
NicoU of Montrose was convicted, fined, and imprisoned 
for being within flood-mark of Montrose Basin, notwith- 
standing that he pleaded the same defence as that stated 
by Masson, and the case was Us pendens in the Sheriff 
Court of the county.] 



15th NOVIHBKB, 1865. 

SHERIFF COURT, LANARKSHIRE, GLASGOW. 

(Shbbiffs Sib A. Alison and Abchd. Smith.) 

Glasgow Workinq Men's Total Abstinence 
Society ». The Glasgow Gas Light Companf. 

Glasgow Gas Company's Act— 57 Geo. III., cap. 41, 
sect. 18. — Under the above section the Company have 
no power to cut off a supply of gas, nor can they do so 
at Common Law, 

The facts were as follows :-"The pursuers have for twelve 
or fourteen years occupied a hall in Greyfriars' Wynd. 
All that time they state they regularly used in each year 
the same quantities of gas, and annually paid therefor 
fibout the flame sum. Suddenly two acoountfl, doubling 



(or thereabouts) the claim for similar previous periods, 
were rendered together. The pursuers offered the same 
amount as they had paid on fcnrmer occasions. The 
defenders refused that, and intimated that if all they 
claimed was not instantly paid, they would at once cut 
off the supply of gas and not trouble themselves niaiog 
any action. The pursuers held that such a prooedare 
was unjuft and oppressive, that it was evidently an 
attempt to coerce them into payment of what was not 
due, and that not by force of law, but by mere threats. 
The defenders said their meter proved what had been 
claimed. The pursuers replied that if it did so the meter 
was wrong, was useleaa, and did not register correctly, or 
that the defenders* servants had committed some error in 
calculating, or had given in the wrong amounts as against 
the pursuers. The defenders maintained that the meter 
could not be wrong, and was, in fact, infallible, and that 
their private Act of Parliament gave power to cot off 
summarily wherever their demands were not paid. Find- 
ing this to be seriously insistei on, the working men 
raised an action to prevent and interdict the defenders 
from cutting their pipes, at least until the defenders 
would prove their claim, and the pursuers consigned the 
whole amount claimed. As will appear from the annexed 
judgments. Sheriff Smith, after proof led, gave effect to 
the defenders* contention, and decided in their favour; 
but Sheriff Alison has altered, and decided in the porsaers* 
favour: — 

Glasgow, 6th September, 1865. — ^Having heaid putiaa' 
procurators and made aviiandam, and thereafter haring 
resumed consideration of this process, with the proof and pro- 
daotion. In point of fact, Finds that the petitionen have for 
many years paat been tenants of a hall in Gray firian' Wjml, 
147 High Street, in which they held meetings in the ereniogi 
three or foar times a week, to conduct the business of that 
society : Finds that since May, 1859, said hall has been 
lighted by gas Supplied to the petitioners by the respondents, 
who fumii^ed the petitioners with a meter to measure the 
gas consumed, and the respondents from time to time ren- 
dered the petitioners aooounts of the gas consumed, and the 
price charged therefor, which accounts the petitioners paid up 
tiU Ist May : Fmds that from 1st May, 1861, to 24th 
December, 1862, no accounts appear to have been rendered 
by the respondents to the petitioners, in oonsequenoe of a 
mistake made by the occupant of an adjoining haU, who 
desired the accounts to be sent to him and paid them, bat was 
repaid by the respondents on discovery of the mistake : bet 
the averment of the petitioners that no surveys of the gas 
consumed by them were made by the respondents during said 
period is disproved by the survey books of the reepondentSk 
excerpts of which are produced in process on the call of the 
petitioners : — Finds that, in the beginniog of the year 1863, 
the respondents rendered the petitioners the two aoooonta Ko. 
2/5 and 2/6 of process, chargiag them in the former with £3 
53 7d for 14,300 cubic feet of gas as consumed between Ist 
May» 1861, and 2l8t May, 1863, and in the latter with £2 
14s 7d, for 11,900 cubic feet of gas as consumed from Sttt 
May to 24th December, 1 862, both as indicated by the meter : 
Finds that when these accounts were rendered by the respon- 
dents to the petitioners, the petitioners refused to pay the 
same on the ground that they were overcharged; that they 
were more than they had been charged for during dmilar 
periods, and that they had not consumed more gas, and had 
not consumed the gas charged for : and, after some CQires* 
pondence between the petitioners' agents, and the manager of 
the respondents' company, the latter, on 18th April, 186S, 
sent the petitiooers the circular Ko. 2/8 of prooesSy intimatiBg 
that unless the two accounts, No. 2/5 and 2/6, amoonting to 
£6 Os 8d, were paid within three days, the petitionets* supplj 
of gas would be withdrawn, on receipt of which the petitionsn 
caused this action to be raised, and consigned the sum of £4, 
which was afterwards iacreased by an ocder of Court )o 
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£6 Os 8d, the sam claimed by the respondents : Finds that 
the petitioners have failed to prove their averment that they 
did not consume the quantity of gas charged against them 
from 1st May, 1861» to 24th December, 1862, or that the 
meter used was during that period defective in construction or 
condition, or that there was any carelessness on the part of 
the respondents or their servants, but, on the contrary, the 
I respondents have proved that the meter registered the full 
I amount of gas charged against the petitioners, and that it was 
I impossible that the meter could register more gas than what 
[ was actually consumed : In point of law, Finds that the peti- 
tioners were not entitled to refuse payment of the gas con- 
sumed by them, and on their so refusing, the respondents by 
statute were entitled to withhold from the respondents any 
further supply, and cause their pipe or pipes to be separated 
from the respondents' pipes : Finds, therefore, that the peti- 
tioners are not entitled to this interdict craved, recalls the 
interim interdict, dismisses the petition, and assoilzies the 
" respondents, and authorises the Clerk of Court to pay to 
them the money consigned : Finds the petitioners liable in 
expenses, allows an account thereof to be given in, and remits 
to die auditor to tax, and decerns. 

(Signed) Abchd. Shith. 
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The pursuers having appealed, the Sheriff-Depute pro- 
nounced the following Interlocutor and Note : — 

Glasgow, 15th November, 1865. — Having heard parties' 
procurators at great length under the pursuers' appeal upon 
the Interlocutor appealed against, proof adduced, and whole 
process, for the reasons stated in the following note, alters the 
Interlocutor complained of : Finds that in the proved circum- 
stances of the present case, the defenders, the Glasgow Gas 
Light Company, have no right, either at common law, or 
under any of their statutes, to cut off the supply of gas fur- 
nished by them to the pursuers, and thereby throw their 
premises into total darkness ; therefore repels the defences, 
grants interdict in terms of the prayer of the petition : Finds 
the pursuers entitled to expenses, to be taxed on the lowest 
scale ; allows an account thereof to be given in, and remits to 
the auditor to tax the same and report ; reserving all claim 
oompeteot and right of action Ho the defenders against the 
present pursuers for the gas actually consumed and not paid 
for, and to them their defences as accords, and decerns. 

(Signed) A. Alison. 

NOTB. — ^This case, which is one of considerable practical im- 
portance to the inhabitants of Glasgow and its neighbourhood, 
has been very ably argued on both sides before the Sheriff, 
and he can see no ground for varying or altering his opinion, 
expressed in the note to the Interlocutor of 2Uh February, 
1804. The right to cut off the gas, which the defenders here 
threatened to do, to compel payment of their demand for the 
|frice of gas said to be furnished, is entirely of statutory origin. 
It has no foundation at common law. No one ever heard of 
Buch a doctrine as that, a party who had oome under an en- 
gagement to furnish water or gas, or any other thing for the 
use of a private party, was entitled, without any notice that 
he was intending to raise the price of the article furnished, 
threaten that he would, at his own hand, and without judicial 
authority, if the price was not paid, suddenly cut off the 
Bupply. The Glasgow Gas Company's Act, however, being 
the 57th Geo. III., cap. 41, sect. 18, does give a power to 
them to cut off the gas in certain circumstances, and, therefore, 
it is necessary to consider whether these circumstances occur 
here. 

By the 18th section of this Act, it is enacted that such of 
the inhabitants of the city and suburbs of Glasgow as shall be 
desirous of having gas led into their houses, are authorised to 
open the ground at their own expense between these houses 
and the pipes of the Gas Company, and being subject to the 
same limitations, reguUtions, and penalties as are hereinbefore 
provided, with regard to the said company, " and also paying 
to the said company yearly, quarterly, or monthly, such sum 
or sums of money for such gas as shall be mutually agreed upon 
between them ; and in case of default in payment of any such 
som or sums of money so agreed to be paid as aforesaid, it 
shall, and may be, lawful for the said company to cause the 
pipe or ppes belonging to the person or persons making such 
default, and communicating with any main or other pipe or 
pipea belonging to the said company, to be separated from the 



said pipe or pipes, with which the same shall so communicate, 
and to cause the gas to be stopped from issuing or running 
into the dwelling or houses of every person making such 
default." 

It will be observed, from the words here quoted, that the 
case in which a cutting off of the supply of gas is declared 
competent to the company is when the price has been agreed 
on, and not been paid. It is not said has been demanded, and 
not been paid. But there is a great distinction between these 
two things. Nothing can be more reasonable than that if a 
party has agreed with the company for a supply of gas at a 
certain rate, and he fails to pay that rate, the snpply of gas 
should be cut off. But it is another and a different wing to 
say that a demand made by the Gas Company for a much 
larger quantity of gas than they had formerly been in use to 
supply, and which demand has not been liquidated by agree- 
ment, either express or implied, and is denied to be due, ^- 
titled the company summarily to cut off the supply of gas 
without either notice of the charge to the party bound to pay, 
or any agreement by that patrty to pay the sum demanded. 

It may safely be admitted that the word agreement used in 
the statute should receive a liberal interpretation. If, there- 
fore, there has been any agreement between the parties as to 
the sum to be paid or the quantity of gas consumed to be 
ascertained by meter, and that the agreed on sum or quantity 
indicated by meter has been duly intimated, it may be conceded 
that an agreement has been made, and the summary proceed* 
ing of cutting off the gas thereby justified. So also if the sum 
claimed for the gas consumed has been liquidated by the decree 
of a Court, or the admission of the party using the gas. But 
in all these cases the foundation of the ri|^t to cut off the 
snpply is an agreement, wther express or impUed. But in the 
present case the defenders can found on no agreement, either 
express or implied, to pay the increased accounts for gas of 
£3 5s 7d, and £2 14s 7d, claimed by them. The defenders do 
not allege that there was any express agreement on the subject 
of the increased accounts with the petitioners. As little have 
they proved that they gave any notice to the pursuers during 
the 1 8 months that the gas charged for was being furnished 
that an additional quantity to that of previous corresponding 
periods had been consumed. What they say is merely that 
the meter showed that an additional quantity had been con- 
sumed, and that they have charged for no more gas than what 
the meter showed. But they have not established that they 
left a printed or written notice with the pursuers stating that 
^6 meter indicated an enlarged consumption. The pursuers 
allege that they heard nothing whatever from the Gas Co. 
as to the quantity of gas consumed till 18 months after, when 
a demand was made upon them for a sum nearly 50 per cent, 
more than what they had formerly paid, although no more 
gas was consumed than formerly, and that having received no 
intimation of the increased consumption, the pursuers were 
entitled to rely upon the former amount of consumption as 
being overcharged, and that in the face of a denial by the 
pursuers that they had used more gas, the defenders were not 
entitled to use the extraordinary power of cutting off the supply 
of gas altogether. It is abundantly plain from the proof led 
how the mistake arose, without ascribing any improper motive 
to the defenders' servants, or any f&ult to the gas meter. The 
defenders' surveyor mistook the neighbouring premises for 
those occupied by the pursuers, it being a school-room, lighted 
also by gas, though from a different pipe. He inspected the 
meter in these adjoining premises, sent the notices to the 
occupants of them, and actually demanded and received pay- 
ment from them of part of the sum now claimed from the 
pursuers. The error of double payment having been discov- 
ered, the respondent paid back the money to the neighbouring 
occupant, and then demanded it from the pursuers, although 
for the period in question the surveyor had never surveyed 
their meter at all, at least such survey never having been inti- 
mated to the pursuers. In these circumstances it is not 
necessary to inquire whether the gas meter faithfully recorded 
the quantity of gas consumed or not. On this point there is, 
as usual, a difference «of opinion among scientific witnesses. 
Several witnesses for the defenders say that the meter is so 
constructed that it cannot by any possibility record against the 
consumer, though it may against the company. On the other 
hand, a respectable witness, who depones that he has made 
80,000 gas meters for the company, says that if too much 
water is put into the meter it wiU put out the gas altogether, 
yet that more moderate quantity of water will cause it to indi- 
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eate more g<u than has been actually consumed. Without 
stopping to inquire which of the opinions of those skilled 
persons is most entitled to weight, it is sufficient to obserTC 
that in the circumstances that here occur, where so great a 
change was made in the quantity of gas charged for as supplied 
to the pursuers, and especially advertiog to the mistake that 
was made by the defenders' serrants in demanding payment 
of the supply to the neighbouring premises instead of that 
supplied to the pursuers, the defenders were not entitled, in 
the face of the pursuers* denial that they had increased their 
consumption of gas, summarily and at their own hand to sever 
the pipes, and thus cut off the supply altogether, and there- 
fore that the interdict prayed for must be granted, with 
expenses. (Initd.) A. A. 

Act. J. L. Lano. 

Alt, Mitchell, Allaboici & Mitchkll. 



15th Novembkb, 1865. 



SHERIFF SMALL DEBT COURT, KINCARDINE- 
SHIRE— STONEHAVEN. 

(Sheriff Dove Wilson.) 



MxTCHELL*s Executors v. The Scottish North 
Eastern Railway Company. 

Reparation — Railway — Culpa.-^A Railway Company 
held not liable for the value of cattle killed straying on 
their line^ although one of the Company's gales, through 
which it was presumed the cattle had passed, had been 
insecurely closed. 

The parsuers of this action sued the defenders for £12 
as the value of two cattle. Tlie cattle had been the pro- 
perty of the person whom the pursuers represented, and 
bad been killed by a passing train upon the defenders* 
line of railway. The facts of the case appear from the 
judgment of the Sheriff, which we append :— 

*^ It appears that, daring a night in August last, two 
cattle escaped from the pursuers' field, strayed upon the 
public road, and then passed through one of the gates 
leading to the Stonehaven station, upon the defenders* 
line of railway, .and were there killed. It does not 
exactly appear how the cattle escaped from the field, but 
there has been no proof that they were insufficiently en- 



closed. On the other hand, there is proof that there was 
negb'gence on the part of the Railway Company, in leav- 
ing the gate to one of their stations, either open or quite 
insecurely closed, during the night. The field did not 
adjoin the railway. The question is, whether in this 
state of the facts the defenders arc liable for the value 
of the cattle ? 

"On this question there is no room for doubt, for I 
find that it has already been settled in a case precisely 
similar to the present. In the case of Wallis ^ another 
y. The Manchester, Sheffield, and Lincolnshire Railicay^ 
23d January, 1854, 23 L. J, (C.P.) 85, it appeared that 
the cattle of the pursuers — without any fault on the part 
of the pursuers — strayed into the public road adjoisiDg 
the railway, and through defect in the Railway Com- 
pany's fences got upon the line and were there killed. 
The unanimous opinion of the Court of Common Pleas 
was, that the Railway Company were not liable in such 
a case; and though the Chief Justice in delivering that 
opinion pointed out that the legislature had made very 
insufficient provision for the protection of the puhlic 
where a railway adjoins a highway, the law has nnce re- 
mained unaltered. 

"There was a contention that though the Railway 
Company might not be liable in general, they had ren- 
dered themselves liable in the present case by takiog 
possession of the dead catUe, cutting them up, and filing 
them — ^knowing well to whom the cattle belonged. I do 
not, however, think that this can change the responsi- 
bil i ty . The carcases when taken possession of were worth 
almost nothing: the pursuers made no demand for them; 
and it is difficult to see what else the Railway Company's 
servants could do but dispose of them to the best ad- 
vantage. Of course if they had disposed of them holow 
their real value, they might have been responsible for the 
difference, but it was hardly disputed that the sale 
realised as much as could reasonably have been expected. 
As the price realised has not yet been delivered over, I 
shall give decree for it. I do not think either party can 
claim expenses." 

Decree was accordingly pronounced for £1 9s 5d, being 
the sum which the sale of the carcases had realised. 

Act, Messrs Kinnear & Mumbo. 

Alt, G. S. Caird. 
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Act of Sedenmi— 10th July, 1889, see. 
15— tee Prooeas. S6C.91— See Jaris- 
diction. Sec. 139— tee Prooeas. 
Affidavit— See Seqoeetntioii. 
Aliment — 
Creditor and debtor— Held that credi- 
tors who had alimented their debtors 
were not entitled, on their debtors 
droomstanoes improving, to recover 

back the aliment^ , 115 

Father obliged to repay grandfather 

for aliment of his child, 146 

Friendly Society — Gircnmstanoes in 
which the direetors of a Friendly 
Society were not entitled to refuse 

aliment to a member, 142 

Salmon Fisheries' Act— Aliment not 
dne to a party convicted under 

above Act, 90 

Appeal — See Process — 
Sequestration— Bankruptcy Act, sec. 

169, 87 

Arrestment — Competition, . . . : 8, 50 

Assignation — See Bankruptcy — Compe- 
tition. 

Bankruptcy — ^See Process — 

Assignation, 127 

Claim — Proof of— A letter written by 
a bankrupt on the eve of bank- 
ruptcy, agreeing to a certain sum as 
damages for non-implement of 
contract, not held as evidenoep^ 

Mof the damage, 48 

BiU— 

See Competition. 

Indorsation, 87 

Indorsement— X<sp XoeJ — A bill in- 
dorsed according to Scotch law 
drawn for payment of a debt due in 
this country is negotiable though 
the indorsation be invalid according 
to the law of the oountiy where it 
was drawn ...ISl 

Promissory Note — ^Negotiation — Sex- 
ennial Prescription — Minority — 
A promissory note, blank in- 
dorsed to a minor, does not prescribe 
within the years of minority of the 
indorsee, 35, 45 

Of Lading— See Interdict— Ship. 



Common — See Damages and Interdict 

Storekeeper — Liability for loss by fire 

— iTorti, 107 



Caution— 

For-expensee— See Process. 
For violent profits— See Process. 

CeuM 6oiiorMs»— See Process. 

Charter-Party— See Ship. 

Church Seat — ^The Bishop of a Roman 
Catholic Church has a right to decide 
what place persons attending the 
church should occupy, 120 

Claims— Illiquid— Cannot be pleaded as 
a defence to arrears of rent, 49 

C7o2to6ofa/eur— See Master and Servaut. 

Commissioner— See Sequestration. 

Commissioners — Under Salmon Fish- 
eries' Act, 1862— Held that they had 
not exhausted their powers by issuing 
byeUws, 138 

Compensation— See Master and Servant. 

Competition — 
See Arrestment — Poinding of the 

ground. 
Kxecntor dative— In a competition 
for the office of executor between 
the widow of the deceased qw relict, 
and the factor for a pupil child 
QWh next of kin, the latter pre- 
ferred 163 

Trusteeship— An acceptance by the 
partner of a dissolved firm held 
a good voucher against the accep- 
tor, ...2 

A vote founded on an assignation 
in favour of a third party, who 
held the assignation for the 

claimant, not sustained, 7 

A party not entitled to vote in 
respect of a daim which had been 
altered tx poti fado, and altera- 
tions imauthenUcated, 14 

Contract- 
Construction — Guarantee, 60 

Submission— Title to sue— Held that 
in a contract where an architect 
was named as arbiter, he was not 
barred from acting as such though 
he had been employed to make 
measurements of the building in 
dispute, 29 

Creditor- 
See Aliment. 

Heritable— See Poindmg of the 
ground. 

Cypo— See Beparation— Sammotts. 



Damages— See Contract, Master and 
Servant^ Master and Workman — 
Process, Reparation. 

Deposit— Trust, vUium reaUf 89 

Domicile— See Bill. 

ExecutoTHlative— See Competition. 
Bxpenses — See Process. 

Friendly Society — See Aliment 

Gas Company — Has no right at Com- 
mon law, or under a particular statute, 
to cut off a supply of gaM, 158 

Glasgow Water Works* Act, 1855— Use 
of water by means of a hose for 
cleansing an area is a proper domestic 
use, 124 

Glasgow PoUoe Act (25 and 26 Vict., 
cap. cdv., see. 44— A clause in the 
above Act levying an assessment upon 
owners of horses held not to apply to 
owners of mules, 148 

Ground- Annual ~ See Process. 

Horse racing — Held a lawful game, . . .68 
Hypothec-^ee Landlord and Tenant. 

Illiquid — See Liquid — Sequestration. 
InsolveDOy — ^Bankruptcy — Ce$tio — Cir- 
cumstances under which an application 

for eenio was refused, 153 

Interdict — 
Common Carrier — LU alUnpendmu-^ 
A complaint was made to the Court 
of Session, under the 17 and 18 
Vict., cap. 31, sec. 2, during the 
dependence of which a petition was 
presented to the Sheriff Court, dif- 
fering on two points from the appli- 
cation to the Supreme Court — Held, 
that in so far as the two applications 
were identical, the application to 
the Sheriff Court wan incompetent, 

^iMod uZ/ro sustained, 82 

Stoppage in fraiut^if- Bill of Lad- 
ing, 58 

Trade Mark— Held that neither the 
colour nor situation of a lamp in a 
carriage are trade marks, 24 

Jurisdictions- 
Domicile — Citation, 56 

Sheriff-Court- Proof, Improbation— 
Act of Sederunt, 10th July, 1889, 
sec. 91— In an action, founding on 
N 



162 



INDEX. 



a bond which the defenden ftH^ged 
to be forged, held that a proof of 
thie exoeptioo was competent, al- 
though tlM deed was ex fdeie regu- 
larly execoted, 149 

SeePRMMH. 

Landlord and Tenant — * 

Hypothec— Cattle sent to grase are 
not subject to the landlord's hy- 
pothec, 60 

Nuisance — Damages, 83 

PreYiotts Possession — A tenant took 
possession of subjects as possesMd 
by outgoing tenant^ and occupied 
same for several years— Held barred 
from objecting to pay full rent 
thereafter, on the ground that part 
of Uie subjects had been with- 
held, 19 

Benunciation of lease Sequestration 
— A farm tenant having renonnood 
his lease, apfdied for sequestration 
—Same held incompetent, 79 

Title to sue— Cifcumstanoes under 
which it was held that a party 
suing as principal tenant had no 
such title, 26 

Sequestration — Hypothec, 94 

Jjtgiicy — Construction of Writing, 9 

liquid and Illiquid Claims— See Claims, 

Compensation, Reparation, Contract, 

Landlord and Tenant. 
Lii aiibi pendenf — See Interdict 
Lottery — Sponrio /iidtcra— Deposit, .. .77 

Mandate— A party granted a mandate, 
and afterwards appeared at a meeting 
for electing trustees and recalled same, 
mandatory held not entitled to 

▼ote, 7 

March Fences — In an action to have a 
march fence for cattle conyerted into 
a sheep fence, held that the demand 

was untenable, 101 

Master and Servant— 

Collaboraiew 137 

Damages — Compensation — A claim 
for damages alleged to be sufifored 
by the master tbrouffh the mis- 
conduct of a servant sJlowed to be 
pleaded in an action for wages by 

way of compensation, 82 

Damages— Compensation, 6, 143 

Desertion— Contract, 47 

Beasonable order — Dismissal, 50 

Truck Act, sec. 23, 160 

See Process, Relevancy, Reparation, 
Weights and Measures. 
Minor— See BiU. 

Paternity— Proof of— Evidence of party 
— Ilie alleged father of an illegitimate 
child, though denying the paternity in 
the Record, having failed to adduce 
himself as a witness to contradict the 
evidence of the mother, held to have 

acquiesced in the same, 66 

Pauper — Relief — Assignation — Paro- 
chial Board cannot make it a condi- 
tion of relief that a pauper should 

grant a disposition in repetition 38 

Penalties— Recovery of— See Statutes 
28 and 24 Vict., cap. 114; and 23 and 
24 Vict, cap. 161. 
Poinding of the ground — 

Heritable Creditor — Competition — 
Two heritable creditors raised 
separate actions of poinding of the 
ground. The first bondholder was 



preferred, although the second had 
executed the first completed poind- 
ing, , 140 

See Competition, Procsss. 
Poor Law— Bastard- 
Notice of Claim of Relief— A notice 
of a claim of relief is good if it 
design the person actually requiring 
reli^ though that person may not 
be the pauper in the eye of the 

Uw, 161 

Settlement — An illegitimate child 
which becomes chargeable after at- 
taining puberty, and before acquir- 
ing a settlement by residence, takes 
its birth settlement^ and not its 

motherVsettlementy 161 

Possession— See Sale. 
Prescription sesesnuM— See BilL 
Privileged Communications — See Repar- 

ation« 
Process — 
Agreement — ^Proof, Writ, or Oath — 
An agreement not to insist for ex- 
penses beyond the regulaitions of 
the Small Debt Court can only be 

proved by writ or oath, 81 

C%M»o— Appeal — ^In a process of eemo 
it is incompetent to note appeals 
against a judgment repelling object 

tions, 

Cemo bomorum — Caution for ex- 
penses, 146 

Defences — Relevancy — The answer, 
** not known and not admitted,** is 

not equivalent to a denial, 129 

Kotioe of Appearance — Appeal — 
Competency— A defender having 
failed to enter appearance within 
the time specified in a summary 
action, Sheriff-Substitute repelled 
an objeetion to the defender being 
heard . Appeal held incompetent, 116 
Petition for Ejection— Form of — It is 
necessary to state the name and 
designation of the respondent in the 
preamble df'a petition for ejec- 
tion, 86 

Petition— Service — Not necessary to 
add the Procurator's name to the 
service copy of a petition, provided 

it is on the back thereof, 84 

Removing — Caution — In an action of 
removing, the respondent is not 
bound to find caution for violent 
profits as a condition of defences 

being received, 49 

Repar&on — Relevancy — Proof — ^A 
general averment of the troth of 
the libel in an action for reparation 
without setting forth any facts in 
justification of the general asper- 
sions is not sufficient to entitle the 
defender to a proof of the veriiai 
eonvicii, except with regard to the 

specific averment, 117 

Reparation — Relevancy — Public 
Rumour — A plea in defence of a 
statement that it was a matter of 
public rumour is irrelevant except 

in mitigation of damages, 117 

Reparation — Relevancy — See Master 

and Servant. 
Reparation — Road — Private— Pro- 
prietor of private road is not bound 

to fence the same, 72 

Slander — Accessory — Held that a 
printer may be liable in an action 
of damages against the editor and 
publisher as aooesBoiyi 117 
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Process — 
Reponing — ^Appeal — An Interloeotor 
reponing is not appealable, and oui 
oidy be recalled by the Supreoie 

Court, 66 

Revival— Section 15 of the Sheriff 
Court Act does not apply to a sma- 

monsnotyet called, 54 

Revival— Section 16 of the Sheriff 

Court Act, 67 

Summons- Relevancy, 148 

Declaratory Conclusions — ^A con- 
dnsion that a parish shoold be 
deoemed to reimburse another 
parish for aU advances the latter 
might in future make on befaslf 
of a pauper is inoompetent in the 

Sheriff Court, 151 

Title to Sue— Competency— Appeal— 
A summary complaint, at the 
instance of the Secretsry to the 
Miners in Scotland, disnussed on ' 
the ground of no titie to sue, end sa 
appeal to the Sheriff on the fose- 
ffoing decision held indompe- 

tontT. 183 

Osrator Ssait— Held that aew«to' 
bomii to an imbecile is entitled to 

sue in his own name, US 

Married Woman — In an action for 
damages for the death of a child, 
hdd that a married woman has 
no right to be conjoined with her 

husband as pursuer, 129 

Poinding of the Ground- An sctioa 
of poinding of the ground it in- 
oompetent where tl^ pobder is 
in possessicn of the ground, sad 
circumstances under which it wsb 
held that a gronnd-aannsl had 
been extinguished comfiuiene, 1 19 
Possessory Judgment — ^An anexs' 
cuted disposition upon whkk 
seven years* possession had fol- 
lowed, held a sufBoiant titis to 
warrant a possessory jodp 

ment, 124 

Servitude — Contenninons propria- 
ton having shut up adrsin in 
which house and sur&ce water 
had flowed for seven years, hekl 
bound to restore the drain,. ..124 

Writ or Oath— Competency, 182 

Proof— 

Legahm liberalionii, 9 

See Jurisdiction, Side. 
Writ or Oath— See Process. 
Public Shore— See Servitude. 
Purchase and Sale— Joint Owner— HeU 
that a trustee on a bankrupt estaie 
was entitled to sell certain priatisg 
blocks belonging to the estate, ^ 
though the same wnre only hdd in 
joint ownership, 84 

Railway Calls— DabiUty for,....99, 101 

Railway Company — See Reparation. 

Reduction — In an action of redoctioo, 
under Act 1621, cap. 18— Held that 
the same was competent in the Sheriff 
Court, even although the summoos 
contained petitory oonduaions^ ...127 

Relevancy, see Process, Summons. 

Reparation — 

Damages— Common Carrier— Master 

and Servant, ....95 

Nuisance— Acquiesoencs, 41 

Privileged Communication— Bs- 

magesy ....13 
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Bepanttan — 

RuIwayCWjMi, 11 

Bailwaj OiUpa^A, ndlway company 
held not liable for the valae of cattle 
killed while straying on their line, 
althoQgh one of the company's gates, 
thnragh which it was presamed the 
cattle had pasMd, had been inRe- 
eorely dosed, 160 

Bailway Cn/pa—Circumstanoes under 
which It was held that a railway 
oompaay was not reiponsible for the 
death of a child who had strayed on 
their line, 129 

Sbuider — Damages ^reritos amvieii 
privilege 85 

iSbfcrftiun— Special Damage — In an ac- 
tion of damages against a party who 
had instructeid the registrar to pro- 
claim banns between parties already 
married — Hehl, that it was not 
necesnry to aver special damage,13 
See Process. 
Reponing — See Decree. 
Koad, Private— See PhMsess. 
Ssle—See Process^ 

Mercantile Law Amendment Act sec- 
tion 1— Sub-sale 97 

Breaking bulk, 49 

Pusuession — Reputed Ownership — 
Mercantile Law Amendment Act — 
The first section of the Act does 
not apply to a case where the seller 
not only retains the custody of the 
goods sold, but alio remains in the 
use of them, 122 

Proof— Oaw— Delivery, 141 

Saknon Fisheries Act» 1858 and 1862, 

sec. 29. 
See Aliment — Commissioners — 
SUtute. 
Seaman^s Wages — Incompleted Voy- 

•go. 74 

Sequestration — 

bankruptcy — Affidavit — Same rejec- 
ted because not signed by claimant 
or magistrate, 87 

Commissioner — Personal Objection — 
Circumstances in which a creditor 
was hfdd ineligible for the office of 
Commissioner, 104 



Sequestration — 
Kxamination — Objection to question 
pot to a brother of the bankrupt, 
who had refused to answer same on 
the ground that it referred to the 
subject of a depending action, re- 
pelled, 145 

Votes — Vote of creditor claiming ran- 
dom sum of damages disallowed, 104 
See Landlord and Tenant. 
Servitude — 
Natural flowing water— Held that the 
tenant of a quarry (being an upper 
subject) was entitled to pump water 
out of his quarry, leaving it to find 
its natural level, though that should 
be into another quarry being a lower 

subject, 14 

Public Shore— Flood-Mark— The right 
to shoot wild-fowl within tide-mark 

is a pnbUc mark, 154 

Beal— Title to sue— Jurisdiction— The 

Sheriff is competent to judge of the 

constitution of real servitudes,.... 2 7 

Servitude — See Process. 

Settiement — See Poor Law. 

Ship~-Charter Party — Demurrage —Bill 

of Lading 108 

Shipmaster — Powers of— Held that a 
shipmaster was not entitled to sell a 
cargo of salt at an interme<llate port 
into which the vessel had put for 
repairs, though the salt had been 
landed during repairs, and the bags 
had become rotten, ....22 

SUtutes— 

1 62 1 , cap. 1 8 —See Process, Reduction. 
1661, cap. 14— See March Fences. 
1685, cap. 39 — See March Fences. 
1696, cap. 82— See Aliment. 
57 Geo. III., cap. 51, sec. 18— See 

Gas. 
4 Geo. IV., cap. 49— See Toll. 
1 and 2 Will. IV., cap. 87, sec. 23— 

See Master and Workman. 
1 and 2 Will. IV., cap. 43— See Toll. 

4 and 5 Will IV., cap. Uxii., sec. 14 
goQ Toll. 

5 and 6 Will. IV., cap. 63— See 
Weights and Measures. 



Stotutes— 
1 and 2 Vict., cap. 119— See Process, 

Repotting. 
8 and 9 Vict., cap. 109— See Horsa- 

Racing. 
10 and 11 Vict., cap. 17, sec 54 and 

55— See Glasgow. 

16 and 17 Vict., cap. 80— See Process. 

17 and 18 Vict, cap. 91, sec. 12,. ...5 

18 and 19 Vict, cap. czviii. — See 
Water. 

19 and 20 Vict., cap. 60, sec. I— See 
Sale. 

19 and 20 Vict., cap. 60, sec. 17— See 
Carrier. 

19 and 20 Vict., cap. 79, sec. 169— 
See Appeal. 

21 and 22 Vict., cap. zzvi.— See Ali- 
ment, Commissioners. 

23 and 24 Vict, cap. 114, sec. 

184, f. n 

23 and 24 Vict, cap. 151, 4 

25 and 26 Vict., cap. 88, 24 

25 and 26 Vict., cap. 97— See Ali- 
ment, Commissioners. 

25 and 26 Vict, cap. cciv., sec. 41^ 
See Glasgow. 

26 and 27 Vict., cap. 93, sec. 16— See 
Glasgow. 

26 and 27 Vict., cap. 100, 1 

27 and 28 Vict, cap. 53— See Process. 
St >ppage in transitu — See Interdict 
Submission — See Contract. 
Summons— Relevancy— 26 and 27 Vict, 

cap. 100— Xo an action against the 
owner of a dog for damage done to 
sheep, it is unnecessary to aver and 
prove culpa, 1 

Title to Sue— See Contract, Water, 
Jurisdiction, Landlord and Tenant, 
Process, Servitude, Submission. 

Toll Dues — New Loading -» Curcum- 
stances under which it was held that 
the owner of a carriage was not liable 
for, 116 

Trade Mark— See Interdict 

Trust— See Deposit. 

Weights and Measures' Act — Does not 
apply to the vessels used by farmers 
for measuring the quantities of milk 
and meal given to their servants, 121 
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